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PAPERS  OF  THE  SCOTTISH  LAW  AMENDMENT  SOCIETY .♦ 

THE  PBESIDBNT'S  ANNUAL  ADDRESS,  DELIVERED  ON  NOV.  30,  1870. 

Ths  Lord  Advocate  began  by  expressing  regret  that  the  time  he  had 
found  at  his  disposal  had  been  insufficient  to  enable  hiro  to  overtake  a 
great  many  subjects  upon  which  he  should  have  been  desirous  to 
express  his  opinion.    There  were  one  or  two  questions  which  had 
occupied  his  attention  in  addition  to  those  mentioned  in  the  paper  he 
was  about  to  read,  and  upon  which  he  had  pretty  distinct  opinions, 
w\nch  he  hoped  to  be  able,  upon  some  occasion  in  the  not  distant  future, 
to  bring  under  the  notice  of  the  Society.    He  alluded  to  those  projects 
of  reform  in  the  administration  of  justice  both  in  the  Supreme  Court 
and  in  the  Inferior  Courts  which  had  recently  been  occupying  so  much 
attention,  and,  indeed,  had  been  under  the  anxious  consideration  of  a 
fioyal  Commission.     He  presumed  that  in  consequence  of  the  report 
the  Commissioners  had  made,  and  of  the  further  report  they  had  in 
course  of  preparation,  it  would  be  necessary  to  make  improvements  in 
the  administration  of  justice,  if  not  in  all  respects  in  accordance  with 
the  recommendation  of  the  Commissioners — ^which  was,  of  course,  not 
a  matter  to  be  anticipated  at  this  moment — at  all  events  upon  the  whole 
or  the  majority  of  the  subjects  they  had  recommended  to  the  considera- 
tion of  the  Legislature.    These  included  some  practical  reforms  in  the 
procedure  not  only  of  the  Supreme  Court  but  also  of  the  Inferior  Courts ; 
and,  if  he  recollected  aright,  the  report  included  a  very  large  and 
ladical  change  in  the  matter  of  agency  before  all  the  Courts  of  the 
country.     On  this  last-mentioned  point,  he  rather  thought  he  had  been 

*  The  papers  telected  for  publicatinn  by  the  Council  of  this  Society  will,  by  amnge- 
ment,  be  published  in  the  Journal  of  Juritprudenee ;  but  the  Society  is  not  to  be 
understood  as  becomini;  in  any  seose  responsible  for  the  other  contents  of  the  Jownal; 
and  the  conductors  of  the  Jomrrud  do  not  assume  any  responsibility  for  tbe  style  or 
opioioDS  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 
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the  first  to  make  a  suggestion  some  time  ago— namely,  tbat  Scotland 
should  adopt,  to  a  considerable  extent  at  least,  if  not  to  the  full,  the 
system  which  had  so  long  prevailed  in  England,  of  having  one  body 
of  agents  admitted  to  practice  before  all  the  Courts  of  the  kingdom. 
There  were  a  great  many  topics  connected  with  the  practical  improve- 
ment of  the  law,  on  some  of  which  he  had  had  the  opportunity  of 
communicating  his  views  to  the  Society,  and  upon  others  of  which  he 
had  availed  himself  of  the  opportunity  of  expressing  his  views 
elsewhera  For  the  reason  he  had  stated,  these  subjects  had  no  place 
in  the  paper  he  was  now  to  read.     His  Lordship  proceeded — 

It  is  now  two  years  since  the  institution  of  this  Society  "for 
promoting  the  amendment  of  the  law,"  and  during  these  two  years  the 
law  has  not  in  fact  been  amended  in  any  respect  so  material  as  to  be 
worthy  of  notice.  It  is  a  painful  confession  to  make,  and  especially 
80  to  myself,  upon  whom,  as  a  member  of  the  Legislature,  the  first  law 
officer  for  Scotland,  and  the  President  of  the  Society,  it  was,  more  than 
upon  any  other,  incumbent  to  attempt,  at  least,  to  do  what  has 
certainly  not  been  done.  In  the  two  previous  addresses  which  I 
delivered  from  this  chair,  I  ventured  to  submit  to  the  consideration  of 
the  Society  my  views  upon  various  subjects  respecting  which  it 
appeared  to  me  that  the  law  was  defective  or  wrong,  and  on  the  last 
occasion  I  selected  for  especial,  and  indeed  exclusive  consideration,  the 
law  of  real  property,  which  I  thought,  for  reasons  which  I  stated  to 
you,  not  only  admitted  of,  but  very  urgently  required,  thorough 
revision  and  reformation.  But  although  the  past  existence  of  the 
Society  has  been  productive  of  no  actual  fruit  which  has  been  fated  to 
ripen  so  that  it  might  be  gathered  and  garnered,  it  is  only  fair  to 
recollect  that  the  Society  is  still  in  its  early  youth,  and  that  some  good 
seed  has  been  sown  by  it,  which  not  only  may,  but  probably  will,  bear 
fruit  in  a  not  distant  future.  We  have  heard  within  these  walls,  or 
read  in  the  piiblished  "Transactions"  of  the  Society,  several  papers  on 
most  interesting  subjects  which  were  treated,  I  think  I  may  say 
invariably,  in  a  thoughtful  and  suggestive  manner,  which  could  not 
and  did  not  fail  to  command  attention.  These  are  still  available  to 
us  and  to  others,  and  will,  I  am  persuaded,  be  referred  to  for  instruc- 
tion and  suggestion  as  opportunities  occur  for  dealing  practically  with 
the  several  subjects  of  which  they  treat.  To  this  extent,  and  it  is  not 
inconsiderable,  the  Society  has  fulfilled  its  mission. 

For  myself  I  have  a  few  words  to  say;   and  mindful  of  the  adage 


THE  president's  ADDRESS.  3 

•Qui  s'excuse  s'accuse,"  I  must  beg  you  to  regard  them  as  rather 

explanatory  than  apologetic.     The  two  sessions  of  Parliament  which 

have  come  and  gone  since  the  birth  of  the  Society  have  been  peculiar. 

The  first  was  a  purely  Irish  session,  having  been  all  but  exclusively 

devoted  to  the  great  work  of  dealing  with  the  Irish  Church.     No 

session  within  living  memory,  except  that  which  succeeded  it  and 

terminated  in  the  middle  of  last  August,  was  more  laborious;   and 

although   only  one   Scotch   measure   of  any  significance  was  even 

mtroduced  (the  Scotch  Education  Bill,  which  failed),  I  think  few  are 

of  opinion  that  this  laborious  session  was  misspent,  or  that  it  afibrded 

any  opportunities  for  the  amendment  of  our  law  which  were  neglected. 

With  respect  to  the  last  and  still  more  laborious  session,  I  have  to 

remind  you  that  it  was  exclusively  or  nearly  so  devoted  to  two  great 

measures — the  Irish  Land  Bill  and  the  English  Education  Bill     It 

may  have  been,  and  in  the  opinion  of  some  was,  a  mistake,  to  take  two 

so  great  and  ponderous  and  time-consuming  measures  in  the  same 

session ;  for  the  necessary  consequence  of  doing  so  was  to  stop  the  way 

of  all  other  legislation,  whether  Scotch  or  English.    But  it  seemed 

f^ood  to  those  responsible  for  the  arrangement  of  business  (and  their 

judgment  had  the  approbation  of  the  House)  that  both  these  great 

measures  should  be  proceeded  with,  and  the  unprecedentedly  protracted 

hours  during  which  the  House  of  Commons  sat  continually  throughout 

the  whole  very  long  session  were  found  no  more  than  suflScient  for 

their  accomplishment     I  did  contrive,  in  the  small  hours  of  the 

morning,  to  introduce  two  great  measures  of  legal  reform,  framed,  to 

the  best  of  my  ability,  with  a  view  to  carry  out,  by  practical  legislation, 

the  views  on  the  subject  of  real  property  law,  which  I  submitted  to 

you  in  my  last  address,  and  I  am  happy  to  be  able  to  inform  you  that 

both  were,  so  far  as  I  was  able  to  form  a  judgment,  favourably  received 

by  the  House,  and  especially  by  the  Scotch  members,  who  were  chiefly 

interested  in  them.     The  exigencies  of  the  session  did  not  admit  of 

either  being  proceeded  with,  but  the  measures  have  been  in  the  hands 

of  members  and  before  the  public  of  Scotland  since  the  month  of  March 

last,  and  I  think  I  am  not  over-sanguine  in  anticipating  good  results 

in  another  session  from  the  consideration  they  have  received.    To  the 

best  of  my  judgment  and  belief,  our  antiquated,  inconvenient,  and 

expensive  system  of  feudal  conveyancing,  and  our  mischievous  law  of 

entail,  are  doomed  to  destruction,  and,  I  presume  to  think,  at  no 

distant  date.     This,  at  least,  I  can  and  do  say,  that  no  reasonable  efibrt 

on  my  part  shaU  be  wanting  to  accomplish  the  consummation.     I  shall 
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detain  you  with  only  a  few  words  on  the  subject  of  each  of  these 
measures. 

And,  first,  with  respect  to  the  Feudal  Tenure  Bill.  Its  leading 
object  was  to  simplify  our  land  rights,  by  providing  that  there  should 
no  longer  be  two  dominia,  but  only  one  dominium  in  land.  It  is  so 
with  every  other  subject  of  property,  and  there  is,  in  my  opinion,  no 
reason  why  it  should  not  be  so  with  land.  The  preservation  of  two 
dominia  in  land  lies  at  the  foundation  of  all  the  evils  of  our  convey- 
ancing, and  any  one  who  doubts  it  will  be  convinced  by  examining  a 
progress  of  titles,  or  by  reading  or  consulting  (for  it  is  hardly  possible 
to  read  through)  that  appalling  mass  of  legislation  which  is  gathered 
into  a  heterogeneous  heap  in  the  Consolidation  Act  of  1868.  I  ask 
any  one  acquainted  with  that  statute  (in  so  far  as  it  is  in  the  power  of 
man  to  be  acquainted  with  it)  whether  it  is  creditable  that  it  should 
form  the  code  of  our  real  property  law — that  it  should  be  the  convey- 
ancer's vade  m£cum — in  this  country  and  in  this  age,  and  whether  to 
get  quit  of  it  and  to  substitute  for  it  something  at  once  simple  and 
rational,  is  not  worth  an  efibrt  or  many  efibrts.  We  had  a  system  once 
— a  very  objectionable  system,  no  doubt,  but  still  a  system.  But  we 
have  no  system  now.  That  which  was  a  system  has  been  so  cut  up  and 
patched  with  a  multitude  of  remedies  devised  from  time  to  time  to 
mitigate  intolerable  grievances,  that  it  is  no  more  discernible  than  the 
original  shape  and  colour  of  a  beggar's  coat  It  has  become  a  thing 
of  shreds  and  patches.  The  Consolidation  Act  is  a  rag  heap.  Shall 
we  confess  that  there  is  no  room  for  improvement,  or  that  the  subject 
is  too  hard  for  us?  For  my  part,  I  insist  upon  this  simple  and 
intelligible  proposition,  that  there  is  no  reason  in  the  nature  of  things 
why  the  evidence  of  property  in  land — which  is  the  most  intelligible 
mode  of  expressing  "title  to  land" — should  stand  upon  a  different,  a 
more  complicated,  and  irrational  law  than  the  evidence  of  property  in 
anything  else  which  is  the  subject  of  property.  Will  any  one  under- 
take to  assign  a  good  reason  why  the  proprietor  of  a  house  should  not 
be  at  liberty  to  sell  it,  or  to  borrow  money  on  it,  without  having 
recourse,  as  in  some  districts  he  must  at  present,  to  a  superior  and  a 
superior's  agent,  with,  generally  speaking,  no  benefit  in  the  world 
except  to  the  latter,  whose  fees  are  simply  a  tax  on  the  transaction? 
I  do  trust  that  I  may  be  permitted  to  rely  upon  the  assistance  of 
this  Society  to  enable  me  to  free  tbe  country  of  this  conspicuous  and 
burdensome  blemish  upon  the  law.  I  propose,  should  I  have  the 
opportunity,  to  do  the  thing  thoroughly,  and  have  no  idea  of  attempt- 
ing anything  of  the  nature  of  a  partial  remedy. 
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Second,  with  respect  to  the  Entail  Bill.     Its  object  was  to  abolish 
entails  altogether,  and  it  was  founded  on  this  principle,  which  is  all 
bat  universally  accepted  as  sound,  that  no  man  ought  to  be  allowed 
to  regulate  the  succession  to  any  one  but  himself.     The  common  law 
of  succession  rests,  presumably,  upon  just  considerations,  and  if  not,  it 
ought  to  be  altered.     The  principle  is,  that  the  law  of  the  land  regulates 
the  succession  of  every  man  who  does  not  choose  to  regulate  it  for 
himself.     It  is  just  and  right  that  every  man  should  be  at  liberty  to 
regulate  his  succession,  for  he  best  knows  the  condition  of  his  family, 
the  virtues  and  vices,  the  capacity  and  necessities  of  its  various  mem- 
bers.   But  beyond  what  is  necessary  to  enable  him  to  do  what  he 
deems  to  be  just  and  right  by  his  immediate  successors,  of  whom  he 
knows  or  may  possibly  know,  there  can  be  no  good  reason  for  allowing 
a  man  to  tie  up  and  fetter  property  after  he  is  in  his  grave;  while 
there  is  this  plain  reason  against  it,  that  he  cannot  possibly  know  the 
drcumstances  in  which  the  law  which  he  prescribes  is  to  operate  long 
after  he  has  ceased  to  have  an  interest  in  the  property  or  affairs  of 
this  world.     I  cannot  now  discuss  the  subject  at  large.     You  are  all 
amiliar  with  the  stock  arguments  on  the  one  side  and  the  other,  and 
you  are  also,  I  think,  aware  (for  I  venture  to  represent  it  as  a  fact) 
that  tbe  common  sense  of  the  country  has  pronounced  against  entails, 
and  decided  that  they  shall  be  abolished.     The  only  difficulties  which 
attend  the  subject  relate — 1st,  to  the  interests  of  expectant  heirs  under 
existing  entails  which  it  is  reasonable  to  provide  for;  and,  2d,  the 
power  of  settlement  which  it  is  reasonable  to  allow  to  proprietors. 
With  regard  to  the  interests  of  expectant  heirs,  I  may  say  at  once  that 
it  is  impossible  to  remove  the  evil  of  entails,  so  speedily  at  least  that 
the  benefit  of  this  amendment  of  the  law  may  be  experienced  in  our 
days  or  those  of  our  children  without  disappointing  (or  exposing  to 
the  risk  of  disappointment)  hopes  of  succession  reasonably  entertained, 
and  even  capable  of  having  a  money  value  put  upon  them  by  actuaries 
who  are  accustomed  to  calculate  and  appreciate  such  chances.     It 
seemed  to  me  that  the  proposal  which  I  made  was  reasonable.     It 
was  this,  that  the  right  of  the  heir  next  in  succession  should  be  secured 
to  the  extent  of  two-thirds.    Permit  me  a  word  of  explanation  of  this 
proposal    Under  the  Act  of  1848,  an  heir  succeeds  under  the  fetters 
of  the  entail,  or  in  fee  simple,  according  to  the  date  of  his  birth. 
Assuming  the  entail  to  be  of  a  date  prior  to  August,  1848;  then,  if 
the  heir  was  born  prior  to  August,  1848,  he  succeeds  under  fetters, 
and  \iit  succession  is  secured  to  the  next  heir  (his  son,  or  whoever  he 
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may  be) ;  but  if  born  sabseqaent  to  August,  1848,  be  succeeds  in  fee 
simple,  and  the  rights  of  all  subsequent  heirs  are  extinguished     The 
operation  of  this  rule  is  very  whimsical     Thus,  suppose  the  eldest  son 
of  an  entailed  proprietor  to  have  been  born  in  July,  1848,  and  the 
second  son  in  July,  1849,  the  eldest,  if  he  survive  his  father,  will 
succeed  under  fetters;  while  should  he  die,  his  immediate  younger 
brother  will  then  become  the  eldest  son,  on  his  father's  death  take  in 
fee  simple,  and  the  rights  of  all  the  other  sons  and  daughters  of  the 
family  wiU  be  extinguished.     The  father,  so  long  as  his  eldest  sort 
lives,  expects  to  be  succeeded  by  an  heir  who  will  be  fettered  like 
himself;  but  should  the  eldest  die  so  as  to  bring  his  brother  into 
the  position  of  expectant  heir,  the  father  knows  that  while  the  fetters 
are  upon  him,  by  the  law  of  the  entailer,  they  are  so  only  to  secure 
the  succession  of  his  son  without  fetters,  which  assuredly  the  entailer 
who  bound  the  father  never  intended.     Now,  I  certainly  do  not  object 
to  the  freedom  which  succeeding  heirs  have  under  the  Act  of  1848. 
1  think,  however,  that  all  succeeding  heirs  should  have  it  when  of 
lawful  age  and  able  to  use  it,  and  that  it  should  not  be  given  or  with> 
held  according  to  the  date  of  birth — a  distinction  which  I  have  shown, 
fetters  (or  may  fetter)  the  eldest  son  alone  of  a  family  of  sons.    I  also 
think  that  some  share  of  the  freedom  which  is  given  to  expectant  heirs 
should  be  allowed  to  the  heir  in  possession.     I  think  it  is  hard,  and  I 
would  even  say  impolitic  and  unjust,  that  a  father  should  be  absolutely 
bound  by  the  entail  in  favour  of  his  son,  who  is,  contrary  to  the  entail, 
to  succeed  in  fee  simple.     The  head  of  a  famUy  is  thus  precluded  by 
the  entail  from  making  the  settlements  which  his  judgment  and  good 
feeling  dictate  in  order  that  his  son,  or  possibly  his  brother  or  a  distant 
relative,  may  take  the  estate  undiminished  or  unburdened,  not  as  an 
heir  of  entail,  but  as  fee  simple  proprietor.     No  entailer  ever  contem- 
plated such  a  result.     It  has  been  produced  by  legislation.     I  don't 
refer  to  it  or  represent  it  as  an  unforeseen  or  undesigned  result,  or 
one  of  a  character  which  it  was,  or  indeed  is,  possible  altogether  to 
avoid  in  such  remedial  legislation.     But  the  provision  of  the  Entail 
Bill  of  last  session  giving  heirs  in  possession  the  rights  of  fee  simple 
proprietors  to  the  extent  of  one-third  of  the  value  of  their  estates,  is 
to  be  regarded  as  merely  one  of  several  possible  ways  of  giving  to  them 
a  reasonable  share  of*  that  relief  which  is  completely  given  to  their 
immediate  successors.     No  doubt,  the  succeeding  heir  may  thus  be  dis- 
appointed of  his  succession  to  the  extent  of  one-third.     But  if  he  com- 
plain that  it  is  unjust  so  to  violate  the  entail  to  his  prejudice,  it  is  very  ob- 
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vions  to  remark  in  answer^  that  the  entail  is  also  violated  in  his  favour  by 
striking  off  the  fetters  whenever  he  succeeds.     To  a  large  extent  this 
Tiolenee  has  been  done  already,  and  I  confess  and  avow  that  I  have 
all  the  will  in  the  world  to  do  such  further  violence  as  may  be  ne- 
cessary to  the  complete  and  speedy  destruction  of  all  entails  whatsoever. 
With  regard  to  the  power  of  settlement  which  it  is  reasonable  to  allow 
to  proprietors,  there  is,  and  will  probably  always  be,  some  difference 
of  opinion  on  the  subject    To  this  extent,  all,  or  almost  all,  are  agreed 
—that  every  man  shall  be  at  liberty  to  leave  his  estate  to  whomsoever 
he  pleases,  and  to  one  only,  or  to  as  many  as  he  thinks  proper,  provided 
be  leave  it  out  and  out,  and  does  not  seek  to  make  laws  to  regulate 
the  manner  of  using  it,  or  the  succession  to  it,  after  his  interest  in  the 
affairs  of  the  world,  and  all  capacity  on  his  part  to  judge  of  them  or 
interfere  in  them  have  ceased.     The  difficulty  really  relates  to  the 
matter  of  liferents  or  estates  for  life.    By  the  law  of  England,  a  man 
may  give  as  many  life-estates  in  succession  as  he  pleases,  provided  they 
are  given  to  persons  in  existence  at  the  date  of  his  deed,  and  it  is  plain 
that  this  power  may  be  so  used  as  to  produce  a  settlement  somewhat 
similar  in  its  operation  to  an  entail,  according  to  the  existing  law  of 
^tland.    The  differences  between  the  English  and  Scotch  law  are 
nevertheless  very  material,  although  I  do  not  stop  to  point  them  out 
DOW.    The  question  I  have  to  consider  is — Whether,  in  legislating  for 
Scotland  on  the  power  of  settlement,  assuming  the  power  of  entailing 
to  be  abolished,  it  is  expedient  to  allow  a  power  of  granting  liferents 
with  no  other  limit  than  that  which  now  exists  in  England — viz.,  that 
the  lives  shall  all  be  existing  at  the  date  of  the  settlement?    That  the 
power  should  not  be  given  beyond  this  limit,  I  think  not  questionable, 
and  I  do  not  hesitate  to  express  my  own  opinion  that  it  would  be 
advisable  still  further  to  restrict  it. 

Before  I  conclude,  I  wish,  with  your  permission,  to  submit  to  your 
consideration  a  few  observations  upon  another  subject  which  has 
recently  occupied  a  good  deal  of  attention,  and  even  occasioned  some 
exdtement  in  an  influential  and  important  class  of  the  community. 
The  subject  to  which  I  refer  is  generally  known  and  spoken  of  by  the 
somewhat  unfortunate  name  of  the  Game-laws.  I  characterise  the 
name  as  unfortunate,  because  it  is  not  any  Oame-law,  but  the  common 
law  of  property  as  recognised  in  this  and  every  civilised  country,  which 
enables  landed  proprietors  to  give  to  or  withhold  from  others  the  right 
of  killing  the  game  upon  their  lands.  There  are  men  who  profess,  and 
therefore  I  do  not  doubt  entertain,  the  opinion  that  it  would  (so  they 
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thiuk)  be  advantageous  to  the  commtiiiity  that  all  game  should  be  extir- 
pated ;  and  that  the  whole  land  of  the  country  ought  to  be  free  to  all 
who  choose  to  go  upon  it,  for  the  purpose  of  promoting  this  good  work 
of  extirpation.  I  shall  not  trouble  you  with  any  answer  to  this  opinion, 
which  is  unlikely  to  gain  many  supporters  or  make  much  way.  I  shall 
rather  assume  that  game  is  not  to  be  extirpated,  or,  at  least,  that 
private  estates  are  not  to  be  exposed  to  invasion  for  that  purpose  by 
strangers  who  have  no  right  to  be  upon  them.  Let  us  attend  now  for 
a  moment  to  the  operation  of  the  first  and  most  elementary  law  of 
property,  in  the  sound  principle  and  good  sense  of  which  I  venture  to 
think  that  all  reasonable  men  concur — ^the  proprietor  of  a  farm  may 
let  it  or  not,  as  he  thinks  proper.  Should  he  elect  to  retain  it  in  his 
own  hand,  he  may  use  it  according  to  his  own  views  of  profit  or  en- 
joyment, provided  that  he  does  not  so  use  it  as  to  cause  injury  to  his 
neighbour.  In  particular,  no  one,  without  his  permission,  is  at  liberty 
to  come  upon  the  farm  for  any  purpose  of  profit  or  sport — the  whole 
advantages  which  the  farm  is  capable  of  yielding,  whether  in  the  way 
of  profit  or  of  pleasure,  belonging  to  the  proprietor  exclusively.  Should 
any  one  come  upon  such  a  farm  against  the  will  of  the  proprietor,  he 
is  a  trespasser — i.e.,  a  violator  of  the  proprietor's  lawful  right;  and  the 
law  which  protects  all  lawful  rights  from  violation  may  be  appealed  to 
to  restrain  the  trespasser.  Should  the  purpose  of  his  trespass  be  to 
carry  off  what  the  law  regards  as  property,  he  will  be  dealt  with  as  a 
thief;  and  should  his  purpose  be  to  kill  game,  he  will  be  dealt  with  as 
a  poacher.  It  is  here  that  the  very  first  idea  of  a  Qame-law  occurs. 
Were  game  regarded  as  property,  the  ordinary  criminal  law  would  be 
sufficient  for  the  protection  of  private  estates  from  trespasser  in  pur- 
suit of  it.  But  as  it  is  not  so  regarded,  for  reasons  the  policy  of  which 
I  do  not  now  inquire  about,  it  is  manifest  that  the  common  law*  of 
trespass  is  insufficient  for  the  protection  of  proprietors  against  those 
trespassers  who  are  commonly  called  poachers.  This  is  the  explana- 
tion of  the  Poaching  Acts,  which  are  the  only  Game  Acts  or  Qame- 
laws  of  any  significance  or  importance  that  exist  in  this  country. 
These  Acts  are  simply  Trespass  Acts,  to  restrain  trespassers  of  the 
class  called  poachers,  for  whose  restraint  the  criminal  law  was  thought 
too  severe,  and  the  common  law  of  trespass  esteemed  insufficient. 

What  I  have  said  exhausts  the  whole  case  where  the  proprietor  of 
a  farm  retains  it  in  his  own  hands  for  all  purposes,  whether  of  profit 
or  sport  Let  us  now  consider  for  a  few  moments  the  case  of  a  pro- 
prietor who  chooses  to  let^  or,  in  other  words,  to  give  to  another  by 
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contract  the  use  of  his  farm.  The  common  law  of  liberty  of  course 
permits  him  to  give  the  whole  use  of  which  the  farm  is  capable,  or  a 
partial  use  of  it,  according  to  the  bargain  he  is  able  to  make  with  a 
tenant  Should  he  give  the  whole  use  of  which  the  subject  is  capable, 
the  tenant  will  of  course  occupy  the  landlord's  position  in  all  respects, 
and  the  case  will  be  the  same  as  that  I  have  already  considered.  But 
suppose  he  should  elect  to  retain  to  himself  the  profitable  use  of  the 
farm — viz.,  its  use  for  agricultural  purposes — ^and  to  let  the  use  of  it 
for  sport;  or,  in  other  words,  to  let  the  game.  I  should  like  to  know 
whether  any  one  thinks  that  this  is  a  transaction  which  two  willing 
parties  ought  to  be  prohibited  by  Act  of  Parliament  from  entering 
into.  Observe  the  case  is  this: — The  owner  of  a  farm  wishes  to  farm 
it  himself,  and  to  let  the  game,  including,  let  us  say,  rabbits.  He  finds 
a  tenant  to  give  him  a  certain  rent,  and  does  give  it.  Is  it  the  view 
of  those  who  think  that  bargains  about  hares  and  rabbits,  which 
intelligent  men  deliberately  make,  should  be  inoperative — that  the 
landlord  in  the  case  supposed  should,  notwithstanding  the  bargain 
which  he  has  made  with  his  game  tenant,  and  the  rent  he  receives  from 
him,  be  at  liberty  himself  to  kill  the  hares  and  the  rabbits?  He  lets 
the  exclusive  right  of  killing  them,  and  draws  the  stipulated  rent  The 
proposition  which  I  submit  to  consideration  and  condemnation  is,  that 
he  shall  nevertheless  be  at  liberty  to  kill  them  himself.  The  case  is 
not  varied  with  respect  to  the  considerations  applicable  to  it,  and  the 
principles  by  which  it  must  be  governed,  when  the  proprietor,  instead 
of  retaining  the  agricultural  use  and  letting  the  game,  lets  the  agri- 
cultural use  and  retains  the  gama  The  bargain,  if  distinctly  expressed 
and  made,  and  the  reciprocal  rights  and  obligations,  in  a  moral  and 
common  sense,  as  well  as  legal,  view,  are  in  all  respects  the  same  in 
the  one  case  supposed  as  in  the  other.  With  respect  to  the  suggestion, 
frequently  and  energetically  urged,  that  tenant-farmers  are  too  dependent 
and  weak  to  be  allowed  to  take  charge  of  their  own  interests,  and  to  be 
trusted  to  make  their  bargains  so  as  to  be  consistent  therewith,  and 
that  it  is  therefore  necessary  to  protect  them,  as  children  are  protected, 
against  bargains  made  to  their  lesion,  I  can  only  say  that  it  is  an  argu- 
ment which  has  never  made  any  impression  upon  my  mind.  It  is  not, 
in  my  opinion,  true  in  point  of  fact  that  tenant-farmers  are  incapable  of 
attending  to  their  own  interests  in  making  their  bargains  The  most 
material  part  of  the  bargain  about  a  farm  is  the  amount  of  the  rent  to 
be  paid  for  it,  and  indeed  everything  which  can  be  discussed,  or  even 
occur  to  the  mind,  in  the  course  of  making  such  a  bargain,  resolves 
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itself  into  a  question  of  amount  of  rent  Unless,  therefore,  the 
Legislature  is  to  interfere  with  such  bargains,  with  respect  to  this,  the 
most  important  and  comprehensive  term  of  every  such  bargain,  any 
other  kind  of  interference  must  necessarily  be  nugatory.  It  is  not 
proposed  to  prohibit  a  tenant  from  effectually  binding  himself  to  pay 
a  jPIOOO  a-year  for  a  farm  only  worth  jPoOO.  Without  venturing 
upon  an  unnecessarily  large  and  general  proposition,  I  venture  to 
state  it  as  my  opinion,  with  respect  to  bargains  between  landlords  and 
tenants,  that  there  is  no  mean  between  the  two  extremes  of  either 
leaving  the  parties  interested  to  make  them  in  such  terms  as  they 
please,  or  prescribing,  by  reference  to  some  standard  or  otherwise,  what 
the  bargain  as  a  whole  shall  be,  and  particularly  what  shall  be  the 
amount  of  rent. 


SOME  REMAUKS  ON  THE  ADMINISTRATION  OF  JUSTICE  IN 
SCOTLAND,  AS  COMPARED  WITH  SOME  OTHER  SYSTEMS. 

Bt  GEOBOE  CAMPBELL,  Esq.,  D.C.L.,  of  Edkvwood. 

I  FEEL  great  misgivings  in  approaching  this  subject  before  a  legal 
audience,  since  I  am  really  not  qualified  to  take  more  than  an  unpro- 
fessional and  lay  view  of  it;  but  perhaps  I  may  be  justified,  by  a  some- 
what varied  experience,  in  attempting  some  remarks  of  the  character 
of  mere  surface  observations.  I  have  spent  most  of  my  life  in 
administering  justice  or  injustice  of  some  sort  I  had  first  long 
practice  in  the  East  India  Company's  Courts,  where  the  theory  of  the 
procedure  was  very  similar  to  that  of  Scotland;  although  I  would  not 
for  one  moment  assume  that  the  practice  of  those  rough  and  imperfect 
tribunals  could  in  any  degree  be  compared  with  the  learned  tribunals  of 
Scotland.  I  had  then,  during  two  years  as  Associate  of  the  Court  of 
Queen's  Bench,  and  in  fact  clerk  of  the  Nisi  Prius  Court,  an  intimate 
acquaintance  with  the  machinery  by  which  disputed  facts  are  tried  in 
England.  Subsequently,  in  several  judicial  offices  in  India,  and  for 
some  years  as  a  Judge  of  the  Indian  High  Court  at  Calcutta,  I  had 
experience  of  the  new  codes  which  are  the  most  advanced  works  of 
English  jurisprudence.  Latterly,  as  a  humble  country  resident  in 
Scotland,  I  have  tried  to  obtain  some  knowledge  of  the  system 
under  which  justice  is  locally  administered. 

As  regards  the  Court  of  Session,  it  has  been  shown  by  an  eminent 
Judge,  and  is,  I  believe,  generally  admitted,  that,  before  recent  reforms, 
there  was  much  room  for  improvement.  Recent  legislation  has 
remedied  most  of  these  defects.  In  fisust,  I  see  clearly  that  many  of 
the  points  of  procedure  which  struck  me  as  admitting  of  improve- 
ment in  the  Sheriflfs*  Courts  have  been  altered  in  the  direction  to  which 
i  would  have  pointed  by  the  Act  of  1868,  so  far  as  regards  the  Court 
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of  SessioD.  The  antiquated  mode  of  taking  down  the  evidence,  read- 
ing it  to  the  witness,  and  obtaining  his  signature,  as  to  an  affidavit^ 
which  is  still  the  procedure  of  the  Sherifi's'  Courts,  should  there  also 
be  abolished.  And,  further,  I  need  only  here  say,  that  I  think  that 
fiome  of  the  provisions  of  the  Act  of  1868  might  be,  with  advantage, 
extended  to  the  Sheriffs'  Courts;  such  as  that  which  abolishes  the 
separate  diets  for  proof  and  for  debate,  and  requires  the  counsel  to 
address  the  Court  as  soon  as  the  proofs  are  completed.  Putting  aside, 
then,  the  local  Courts  for  the  present,  I  will  begin  with  the  department 
of  the  law  on  which  I  have  least  to  say. 

I  would  scarcely  venture  to  touch  on  the  substantive  law,  because 
I  know  very  little  of  it;   but,  on  one  or  two  points  regarding  the 
record  of  rights  in  the  land  I  may  perhaps  be  permitted  to  say  a  few 
words.     I  am  aware  that  the  Lord  Advocate  has  proposed  immensely 
to  simplify  titles  and  improve  the  system  of  conveyancing;  but  I  am 
not  quite  jsure  whether  his  measure  extended  to  this,  which  seems  to 
me  to  be  a  defect  in  Scotch  law,  namely,  that  mere  prescription  is 
whoUy  inoperative  as  giving  any  right  to  hold  real  property.    I  under- 
stand that  there  is  a  maxim  in  Scotch  law,  "  nuUa  sesina,  ntdla  terra/' 
and  that,  whereas  in  England,  or  in  Ireland,  or  in  India,  or  in  most 
other  countries,  possession  for  a  certain  period  renders  a  man  secure 
against  all  the  world,  in  Scotland  a  man  and  his  ancestors  may  have 
held  for  a  thousand  years,  yet  his  holding  is  worth  nothing  unless  he 
has  gone  through  the  farce  of  paying  a  lawyer  to  draw  a  charter  in 
favour  of  himself,  and  has  held  under  that  charter  for  forty  years. 
Probably  it  is  owing  to  this  ignoring  of  prescription  that  those  rights 
of  the  people  to  the  land,  which  were  established  in  England  by  pre- 
scription under  the  name  of  copyhold,  are  unknown  in  Scotland. 
And  at  the  present  day,  I  am  told  that  there  is  in  many  places  a  great 
practical  difficulty  in  regard  to  many  small  feuars  who  have  no  written 
titles,  and  whom  it  is  possible  that  a  landlord  might  turn  out,  not- 
withstanding that  they  have  held  from  beyond  the  memory  of  man. 
Then,  with  respect  to  titles,  I  would  suggest  the  advantage  of  going 
a  step  further  than  the  simplification  of  conveyancing,  and  doing 
something  corresponding  to  the  enfranchisement  of  copyholds  in  Eng- 
land; that  is  to  say,  enabling  the  holders  of  land,  subject  to  variable, 
uncertain,  and  complicated  payments,  to  pay  the  value  once  for  all, 
and  acquire  a  simple  freehold  tenure;  or,  at  any  rate,  a  tenure  subject 
only  to  a  certain  burden.     I  fully  recognise  the  very  great  advantage 
of  our  system  of  feuing  for  building  purposes  over  the  vile  English 
system  of  long  lease,  by  which  people  are  permitted  to  demoralise 
house  property  with  the  injurious  desire  of  creating  a  great  phitocracy 
in  the  next  century.    But  we  have  many  agricultural  feus,  and  sub- 
fens,  and  inter-feus;  and  not  only  are  the  payments  expressed  in  bolls 
of  meal  and  thraves  of  straw,  and  in  driving,  etc.,  to  be  done  for  the 
superior — not  only  are  there  reservations  and  conditions,  and  casualties 
and  fines  on  entry  of  singular  successors,  but  also  the  public  burdens 
are  sometimes  payable  by  superiors,  sometimes  by  interiors;  and  it 
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becomes  uncertain  who  is  to  pay  new  burdens.  Then,  there  is  the 
system  under  which,  in  guarantee  of  such  obligations,  one  set  of  lands 
are  constantly  pledged  to  the  holder  of  another  set  of  land,  in  "  real 
warrandice,"  and  so  on.  I  was  looking  at  the  titles  to  some  superiorities 
held  by  my  father  in  the  west  of  Fife,  and  I  find  that  the  tenure  is 
there  a  payment  of  hens  and  capons  to  the  Crown.  In  England,  if  I 
were  possessed  of  a  tenure  burdened  with  such  payments,  I  should  go 
to  the  copyhold  commissioners  and  say, — I  w^t  to  be  quit  of  this  sort 
of  thing;  value  my  obligations,  and  give  me  a  clearance.  Why  should 
I  not  do  the  same  thing  in  Scotland? 

Again,  in  Scotland,  we  have  undoubtedly  an  excellent  system  of 
registration,  which  gives  great  security  of  title ;  but  one  cannot,  as 
in  some  countries,  go  to  a  public  office,  put  one's  finger  on  a  plot  of 
land,  as  marked  on  the  map  of  the  public  cadastre,  and  say  who  is 
the  registered  owner?      One   must  pay  a  lawyer  £8    or   £10  for 
searching  the  registers  of  titles.      I  have  been  somewhat  surprised 
to  find  that,  though  we  have  a  register  of  titles,  and  also  have  the 
public  survey  known  as  the  Ordnance  Survey,  the  two  are  not  in  any 
way  connected  together.    There  are  no  maps  in  the  Register  Office; 
the  system  of  registry  is  not  in  any  way  localised;  there  is  nothing 
to  mark  exact  boundaries,  or  to  enable  us  to  follow  divisions  and 
subdivisions.     If  we  once  had  titles  cleared,  and  tenures  made  free- 
hold, the  next  step,  I  think,  would  be  to  localise  the  register  with 
reference  to  the  survey ;  to  define  tenures  on  the  map,  and  to  require 
that  all  future  transfers  should  be   distinctly  laid  down  in  maps. 
We  should  then  have  as  perfect  a  system  of  registration  as  any  in  the 
world,  and  might  buy  and  sell  land  as  easy  as  cotton  goods.    In 
England  the  difficulty  is,  that  people  don't  like  to  show  their  titles — 
here  the  titles  are  patent ;  we  only  want  them  classified  and  localised. 

As  regards  civil  actions,  the  procedure  of  the  Scotch  and  the  Indian 
Courts  seems,  in  brief,  to  consist  in  this,  that  the  parties  exchange, 
through  and  under  the  superintendence  of  the  Court,  written  state- 
ments of  the  facts  and  the  law  on  which  they  rely — the  facts  not 
being  reduced  to  any  technical  forms  of  action,  and  the  statements 
of  law  and  fact  not  being  very  distinctly  severed.  From  these  state- 
ments, the  Court  sifts  and  distinguishes  the  issues  to  be  tried,  and  then 
proceeds  to  try  them — facts  and  law  being  decided  together  by  the 
same  Judge  sitting  singly,  and  in  the  majority  of  cases  without  the 
assistance  of  a  jury.  From  the  decision  of  this  Judge,  an  appeal  in 
every  case  above  small  debt  cases,  lies  to  a  superior  tribunal,  and  in 
the  case  of  the  local  Courts,  a  farther  appeal  from  the  first  decision 
in  appeal  lies  till  the  highest  Court  of  the  country  is  reached — ^from 
which,  again,  an  appeal  lies  to  the  House  of  Lords  or  Privy  Council 

In  these  Courts,  each  case,  or  part  of  a  case,  is  heard  as  it  is  ready, 
or  when  it  is  convenient  for  the  counsel  to  appear  before  the  Court. 
They  are  not  tried  at  regular  sittings  for  the  decision  of  a  roster  of 
cases  called  regularly  or  in  order. 

In  England,  on  the  other  hand,  putting  aside  the  procedure  in 
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eqnity  cases,  which  nearly  resembles  the  old  Scotch  procedure,  the 
system  under  which  cases  are  tried  iu  the  superior  Courts' of  common 
law  is  this: — ^There  is  generally  no  detailed  statement  of  the  facts  in 
the  declaration,  and  although  the  legal  forms  of  action  have  been 
abolished,  still  in  practice  an  action  is  generally  brought  in   brief 
form;   as  one  of  debt,  promises,  ejection,  or  as  the  case  may  be, 
with  schedule  of  particulars  annexed.     The  pleadings  are  interchanged 
between  the  attorneys  of  the  parties,  and  the  issues  settled  without 
coming  into  Court  at  all;  except  that,  if  necessary,  application  may 
be  made  to  a  Judge  in  Chambers  for  further  particulars,  leave  to  plead 
alternative  pleas,  and  so  on.     In  practice,  however,  the  result  is,  that 
in  nine  cases  out  of  ten,  the  record  is  made  up  without  coming  before 
i  Judge.     It  is  not  permitted  to  mix  fact  and  law  in  the  pleadings. 
If  a  demurrer  or  plea  in  law  is  to  be  taken,  it  must  be  taken  in  so 
many  words.    "  The  defendant  says  that  the  plaintiff's  plea  is  not  good 
in  law,  and  thereupon  takes  issue."     The  party  thus  pleading  distinctly 
takes  the  responsibility  and  expense  of  a  demurrer,  and  it  goes  before 
the  full  Court,  sitting  in  banc,  for  trial  of  the  issue  of  law.     The 
result  of  this  practice  I  think  I  may  state  to  be  that,  whereas  in  Scot- 
land, as  in  India,  I  gather  that  in  almost  every  case  legal  objections 
and  pleas  are  lightly  raised  in  the  general  statements  made ;  on  the 
other  hand  in  England,  in  nine  out  of  ten  common-law  cases,  there  is 
no  demurrer,  and  the  case  goes  to  trial  on  the  facts  only  and  upon 
bsnes  stated  in  very  brief  compass. 

The  record  being  made  up,  either  party  may  enter  it  for  trial  at  the 
office  of  the  Associate  of  the  Court.  He  sets  it  down  in  the  list  for 
trial  at  the  next  "A^m  Prius"  sittings,  where  the  cases  come  on  regu- 
larly iu  rotation.  The  Associate  puts  in  the  list  for  each  day  as  many 
cases  as  he  thinks  will  well  occupy  the  Court,  say  six  or  eight;  and 
the  Court  sits,  de  die  in  diem,  till  the  whole  list  is  disposed  of.  There 
is  generally  a  crowded  and  busy  Court,  and  the  cases  are  tried  in  a 
dashing  lively  kind  of  way,  and  generally  rapidly  got  through.  The 
Jndge  charges  the  jury,  the  jury  give  their  verdict,  and  there  is  an  end 
of  the  matter.  Motions  for  new  trials,  exception  on  the  ground  of 
misdirection,  and  so  on,  may  foUow  in  some  cases,  but  the  normal 
English  common  law  case  comes  once  only  before  the  Court,  is  tried 
in  the  course  of  an  hour  or  two,  and  there  is  no  appeal  or  further 
proceeding  of  any  kind. 

After  my  experience  in  the  Court  of  Queen's  Bench,  I  was  very 
much  impressed  with  the  feeling  that  the  English  procedure  above 
described  was  superior  to  that  to  which  I  had  been  accustomed  in 
India;  and  I  still  think  that  it  is,  in  fact,  infinitely  superior  both  to 
the  old  Indian  procedure  and  to  the  old  Scotch  procedure,  when  evi- 
dence was  taken  in  driblets  by  commission,  and  evety  case  took  some- 
what the  form  of  a  suit  in  Chancery. 

We  must,  however,  compare  the  English  common  law  procedure 
with  the  reformed  procedure  in  India  and  in  Scotland.  In  India  the 
8ame  code  of  procedure  is  now  in  force  in  the  Courts  of  the  interior, 


14  PAPEBS  OF  THE  SCOTTISH  LAW  AMENDMENT  SOCIETY. 

and  in  the  Courts  of  the  Presidency  towns  heretofore  governed  by 
English  law.  Law  and  equity  have  there  been  amalgamated  without 
difficulty  of  any  kind.  But,  no  doubt,  in  the  Courts  which  are  in  the 
hands  of  English  lawyers,  the  traditions  suffice  to  preserve  many  of 
the  best  parts  of  common  law  practice,  while  in  the  Courts  of  the  in- 
terior some  of  the  vices  of  the  old  system  are  not  fully  eradicated. 

The  Scotch  system  in  the  Court  of  Session,  as  amended  by  the  Act 
of  1868,  is,  in  fact,  not  unlike  that  prescribed  by  the  Indian  code  of 
procedure,  and  is,  in  theory  at  least,  that  towards  which  many  English 
law  reformers  point  My  misgiving  is  whether,  in  seeking  theoretical 
perfection,  some  of  the  peculiar  advantages  of  the  English  common 
law  practice  may  not  be  sacrificed.  English  lawyers  were  once 
optimists;  they  are  now  somewhat  inclined  to  be  pessimists.  I  doubt 
whether,  in  amalgamating  law  and  equity,  they  would  do  well  to  inal- 
tate  in  all  particulars  the  Scotch  practice.  I  would  rather  think  that 
each  may  borrow  some  things  from  the  other.  In  fact,  I  may  put  it 
in  this  way,  that  it  would  be  a  great  misfortune  if,  in  amalgamating 
law  and  equity,  the  equity  procedure  were  to  swallow  up  the  common 
law  procedure,  and  all  proceedings  were  to  be  conducted  on  the  equity 
model — ^that  is  what  I  am  somewhat  afraid  of. 

Without  absolutely  defending  trial  by  jury  in  civil  cases,  there  are, 
as  it  were,  some  coUateral  advantages  incidental  to  the  jury  system. 
The  points  in  respect  of  which,  it  strikes  me,  that  the  English  common 
law  procedure  for  the  determination  of  disputed  facts  has  advantages 
over  the  system  prevailing  in  Scotland,  are  the  following: — 1.  The 
system  of  trying  and  deciding  cases,  one  after  another,  as  they  stand 
on  a  roster,  at  a  regular  sitting,  and  trying  them  by  jury,  ensures 
a  publicity,  an  interest  on  the  part  of  the  public,  and  a  par- 
ticipation of  the  public  in  the  administration  of  justice  which 
are  wanting  when  cases  are  disposed  of  piece-meal  by  a  Judge 
.  sitting  alone,  as  in  Scotland.  In  England  there  is  almost  always 
a  crowded  Court,  a  certain  public  attention,  a  popular  character, 
about  a  nisi  prius  sitting.  And  the  jury  trial  seems  to  carry  into 
practice  the  principle  which  is  legally  expressed  when  a  man  takes  an 
issue,  and  throws  himself  "  on  his  country"  to  decide  it.  In  countries 
where  they  have  codes — ^in  France,  Switzerland,  or  parts  of  Germany 
— I  am  told  that  the  people  know  something  of  the  substantive  law.  In 
England  they  do  not  know  that,  but  they  know  something  of  the  pro- 
cedure; and  I  do  believe  that  there  is  no  better  popular  education 
than  sitting  on  a  jury  under  the  direction  of  a  Judge  accustomed  to 
deal  with  juries.  In  Scotland  the  whole  affair  is  too  much  in  the 
hands  of  lawyers  only.  Then  I  think  there  can  be  no  question  that 
the  English  procedure  is  more  speedy.  I  have  put  it  that  an  ordinary 
English  common  law  case  comes  before  the  Court  once  only.  After  all 
our  improvements,  I  am  inclined  to  suppose  that  in  the  Sheriff  Courts, 
and  even  in  the  Court  of  Session,  a  case,  even  a  simple  one,  is  generally 
before  the  Court  half-a-dozen  timed  before  the  statements  are  lodged, 
records  adjusted,  issues  fixed,  proofs  taken,  counsel  heard,  and  judg- 
ment delivered. 
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Agab,  the  frequency  of  appeals  in  Scotland  is  a  great  evil     It  is 

difficult  to  reduce  these  things  to  figures;  we  know  that  cases  go  off 

in  many  ways — many  are  practically  undefended  to  any  serious  extent, 

others  are  compromised  and  verdicts  taken  by  consent,  others  break 

down,  or  are  extinguished  in  discussion.     But,  so  far  as  I  can  make 

out^  almost  the  whole  of  what  I  may  call  contentious  cases  are  appealed 

from  the  Sheriff-Substitute  to  the  Sheriff,  or  from  the  Lord  Ordinary 

to  the  Inner  Court,  while  a  smaller  number  are  appealed  two  or  three 

times  over.     Of  the  cases  appealed,  the  number  in  which  the  decisions 

are  reversed  or  modified  appears  to  be  very  considerable.     Now,  my 

impression  is  that  the  number  of  verdicts  of  a  jury  which  a  Judge 

would  decidedly  pronounce  to  be  wrong,  is  not  very  great.     After 

having  seen  a  very  great  deal  of  decisions  of  fact  by  a  Judge,  I  am 

even  inclined  to  doubt  whether  a  jury,  assisted  by  a  Judge,  does  not 

decide  them  quite  as  well     A  Judge  sometimes  refines  too  much;  it 

is  like  using  a  razor  to  cut  a  block.     In  practice,  then,  I  believe  that 

a  rough  and  ready  decision,  final  except  in  the  extreme  cases  in  which 

a  new  trial  may  be  allowed,  is  better  than  a  more  elaborate  decision, 

which  will  be  appealed  and  reviewed  once  or  oftener  with  all  the  delay 

and  expense  of  a  second  and,  it  may  be,  a  third  or  fourth  trial    I 

prefer  the  "  new  trial"  procedure  to  a  regular  appeal  on  evidence. 

In  Scotland  a  Lord  Ordinary  seems  to  sit  with  no  general  public ; 
lie  waits  for  counsel  to  come  before  him  instead  of  cidling  case  after 
case;  and  I  understand  that  great  delay  and  waste  of  time  arises  from 
tbe  practice  of  waiting  for  counsel,  and  permitting  adjournments  by 
conaeot  of  the  two  opposing  lawyers.  That  they  should  consent  is 
Fejy  natural,  for  it  enables  a  few  favourites  of  the  public  to  retain  a 
disproportionate  share  of  business;  but  there  seem  to  be  lawyers 
enough  in  the  Parliament  House — and  good  lawyers  too,  I  have  no 
donbt — ^to  carry  on  the  business  without  such  delay.  I  venture  to 
snggest  that  the  result  of  the,  as  it  were,  Chamber  character  of  the 
Lord  Ordinaries'  Courts  is  that  they  have  been  subject  to  some  of  the 
disadvantages  which  have  become  so  flagrant  in  reference  to  profes- 
sional arbitrators  in  England,  while  they  cannot  dispose  of  matters 
snmmarily  as  at  a  Judge's  Chambers  in  England.  In  fact,  I  find 
that  the  Lord  Ordinaries  are  described  as  if,  instead  of  holding  real 
Courts,  they  were  merely  a  sort  of  Commissioners  for  adjusting  the 
issues,  taking  the  evidence,  and  "preparing''  the  case  for  ultimate 
decision  in  the  Inner  House,  where  alone  the  real  tug  of  war  in 
disputed  cases  comes  on.  This  surely  ought  not  to  be.  I  cannot 
but  think  that,  the  question  of  juries  apart,  it  would  be  better  if, 
instead  of  preparing  each  case  separately,  there  were  regular  sittings 
of  the  Courts  of  original  jurisdiction  at  which  cases  of  the  character 
of  ordinary  common  law  cases  should  be  tried  and  disposed  of  once 
for  all,  as  in  an  English  Court,  and  if  there  were  a  diminution  of  the 
tight  of  appeal. 

As  respects  the  jury,  I  am  inclined  to  suppose  that  in  Scot- 
land we  must  either  give  up  the  system  or  use  it  a  good  deal  more. 
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All  seem  agreed  that  at  present  there  is  far  too  much  fuss  about  a 
jury  trial.  Might  it  not  be  arranged  that  ^  jury  should  be  made  a 
commoner  thing ;  that  a  larger  class  of  cases  should  be  taken  at 
ordinary  jury  sittings  as  in  England;  and  that  cases  not  fitted  for 
a  jury  should  be  put  in  a  separate  roster  to  be  tried  by  a  bench 
of  three  Judges  without  appeal  on  the  facts?  I  do  not  see  why 
all  that  is  done  by  clerks  in  England  should  not  equally  be  done 
by  clerks  in  Scotland,  and  the  case  brought  before  the  Court  ready 
for  trial  and  decision.  After  having  narrowly  watched  the  jury 
system  in  England,  my  belief  certainly  is,  that  it  is  not  only  an 
education  to  the  jury  but  a  great  relief  to  the  Judga  Many  a  Judge 
will  at  once  charge  a  jury  in  a  most  admirable  and  lucid  manner,  and 
will  guide  them  to  a  right  decision,  who  would  have  felt  much  oppressed, 
and  might  have  taken  much  time  if  required  to  decide  alone.  When 
a  man  has  occasion  to  bring  an  action  for  goods  sold  and  delivered,  or 
when  he  has  been  run  over  by  a  cab,  I  believe  that  there  is  no  better 
tribunal  than  a  Judge  and  jury.  One  advantage  too  of  a  jury  is  this, 
that,  whereas  in  England  Courts  of  Equity  are  now  really  Courts  of 
Law  in  the  strictest  sense.  Courts  of  Law  are  to  some  degree  Courts 
of  Equity,  in  the  original  sense  of  the  term  ;  that  is  to  say,  a  jury  can, 
within  certain  limits,  over-ride  the  law  or  halve  the  facts,  and  do  a 
rough  popular  justice,  such  as  a  Judge  bound  to  give  technical  reasons 
would  be  precluded  from  doing.  In  fact,  I  say  that  the  English  system 
is  a  system  of  administering  justice  in  common  cases  through  the 
people,  that  it  is  speedy  and  thorough,  and  that  whatever  lawyers  may 
say  of  its  undoubted  defects,  it  may  really  be  better  to  have  indifferent 
justice  once  for  all,  than  to  be  made  the  prey  of  contending  lawyers 
in  a  series  of  more  refined  processes. 

A  very  long  experience  has  convinced  me  that  many  of  the  admitted 
evils  of  our  Indian  Courts,  and  some  of  those  things  which  are  con- 
sidered to  be  capable  of  improvement  in  Scotland,  are  inseparable  from 
Courts  in  which  a  single  Judge  deals  with  a  case  under  the  system 
prevailing  here.  I  have  spent  half  my  life  trying  to  enforce  brief 
statements  of  fact  without  argument  or  surplusage,  distinct  pleas  of 
law,  clear  and  simple  issues,  regular  rosters  and  continuous  sittings, 
but  I  have  never  succeeded  in  carrying  my  point  Till  the  parties  and 
the  Judges  are  bound  in  certain  trammels,  that  is  to  say,  till  the 
pleadings  are  restricted  by  somewhat  arbitrary  rales,  and  the  Judges 
are  bound  to  hear,  try,  and  decide  cases  at  certain  sittings  and  certain 
times,  it  is  impossible  to  keep  under  the  prolific  and  wandering 
statements  of  parties,  and  to  check  the  intermixture  of  law  and  fact  in 
every  sentence;  and  equally  impossible  to  resist  the  plausible  appeals 
which  are  made  by  counsel  and  agents  for  postponements  and  ad- 
journments, and  continuings  for  this  and  that,  and  the  other,  or  to 
avoid  the  necessity  for  many  interlocutors. 

After  I  had  written  this,  I  had  some  conversation  with  an  eminent 
advocate,  who  quoted  Baron  Bramwell's  evidence  as  depreciating  the 
English  and  exalting  the  Scotch  system,  and  I  at  once  referred  to  it, 
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fearing  that  I  migbt  find  myself  put  in  the  wrong  by  an  authority  not 
to  be  disputed.    I  have  l^een  relieved  to  see  that  there  is  nothing  in 
Baron  Bramwell's  evidence  which  conflicts  with  the  ideas  which  I  had 
brought  away  from  the  Queen's  Bench.    I  only  see  it  all  vividly  ex- 
pressed a  thousand  times  better  than  I  could  do  it.    Baron  Bramwell 
does  not  compare  the  English  with  any  other  system,  but,  as  a  law- 
reformer  prepared  to  tell  the  truth,  he  clearly  exposes  all  the  draw- 
backs of  his  own  English  system.     He  says  what  is  true,  that  the  brief 
English  pleadings  do  not  give  sufficient  information;  but,  he  adds^ 
that  the  parties  can  always  have  necessary  particulars  by  applying  to 
a  Judge,  and  that  they  seldom  have  occasion  to  apply.     He  fSarther 
says  that,  if  you  require  statements  of  facts,  "  the  difficulty  is  that  you 
wUl  have  proceedings  as  long  as  a  Bill  in  Chancery.''    That  is  pre- 
cisely my  experience.    In  India  our  code  requires  the  briefest  state- 
ment of  facts  without  any  argument,  but  in  practice  you  can't  do  it. 
It  is,  it  seems  to  me,  to  a  considerable  extent,  the  same  in  Scotland. 
I  have  been  favoured  with  some  printed  proceedings  as  fair  average 
specimens  of  Scotch  pleadings.    They  are  all,  if  I  may  venture  so  to 
express  it,  exceedingly  long-winded  and  argumentative;  there  is  no 
end  to  the  number  of  pleas^  and  the  cases  have  always  been  many 
times  before  the  Court.  I  havepicked  outthe  simplest  and  mostcommon- 
law  case  of  them  all,  so  to  express  it     It  is  an  action  for  a  single  libellous 
publication.  There  are  ten  condescendences,  ten  answers,  and  seven  pleas- 
in-kw.  I  think  that  nine  of  the  condescendences,  nine  of  the  answei*s, 
and  all  the  seven  pleas-in-law,  might  be  expunged  with  advantage.     In 
fo^laod  there  would  have  been  but  one  count  of  the  declaration,  one 
plea  of  justification,  and  the  case  would  have  gone  to  trial  at  nisi  prius. 
Here  there  are  so  far  only  three  interlocutors,  but  the  proceedings  have 
only  got  the  length  of  an  order  for  a  fourth  hearing,  to  debate  whether 
there  is  to  be  probation  or  not. 

As  respects  the  verdicts  of  a  jury,  Baron  Bramwell  says,  in  a  sweep- 
ing way,  that  they  generally  go  wrong  in  certain  classes  of  cases.  I 
hardly  think  that  he  intendis  bis  words  to  bear  so  wide  a  signification 
as  might  be  attributed  to  them,  or  that  most  Judges  would  go  so  far, 
thongh  I  admit  that  juries  have  a  considerable  leaning  in  some  classe? 
of  cases.  And  the  Baron  also  says  that  he  has  become  so  accustomed 
to  lean  on  the  jury,  as  on  a  crutch,  that  he  could  now  hardly  do  with- 
out them;  in  fact  he,  one  of  the  strongest  Judges  on  the  bench,  finds 
that  he  needs  and  is  relieved  by  the  assistance  of  a  jury. 

In  England,  not  only  do  cases  much  less  frequently  come  before  a 
Judge  for  what  you  would  call  "interlocutory"  orders,  but  when  they 
do  come,  they  are  much  more  simply  and  rapidly  disposed  of  in 
Chambers.  Here  I  understand  that  at  every  hearing  counsel  must  ap- 
pear, and  the  Judge  sits  while  first  one  counsel  and  then  the  other  is 
being  hunted  for.  In  England,  as  Baron  Bramwell  explains,  one 
Judge  does  the  Chamber  business  for  all  the  thirteen  Judges,  and  dis- 
poses of  it  all  easily  in  three  or  font  hours.  Sometimes  counsel  may 
appear,  generally  only  agents  or  agents'  clerks;  sometimes,  as  the 
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Baron  puts  it,  only  a  small  boy,  whose  nose  he  can  jnst  see  over  the 
table;  and  he  disposes  of  scores  and  scores  of  applications  in  a  very 
little  time. 

I  have  devoted  a  day  to  the  Lord  Ordinaries'  Courts.  There  are 
five  Lord  Ordinaries  and  four  Courts  regularly  sittings 

Here  is  my  note  of  the  sittings: — 


sstlxLOrdiaary 


sd  Ld.  Ordinary 


3d  Ld.  Ordinary 


4thLd.0rdinary 


xst  Round, 
XO-Z5  a.ni. 


Doing  nothing 
NoUray  present 

Mending  a  pen 
Nobody  present 
Counsel  seized 
when  he  put 
hb  head  in 
and^  made  a 
motion 


Perusing  leaves 
of  Note-book 
Nobody  present 

Hearing  a  Mo- 
tion 


ad  Round 


Motion 


Nothing 
Nobody  present 


Motion 


Motion  coming 
to  an  end,  then 
nothing,  and 

Nobody  present 


3d  Round 


Case  to  settle 
issues 

Counsel  sent  for 
and  not  found; 
another  the 
same,  could 
not  come. 

Judge  indignant 
and  then  no- 
thing 

Proof  in  a  long 
Railway  case 


Proof  in  a  short 
case 


4th  Round, 
3  p.m. 


5th  Round, 
3  p.m. 


6th  Round* 
4  p.m. 


Nothing,  no  Judge  g<cme  Gone 
more  to  do 


Argument 
to     settle 
issues 


Case  going 
on 


Same    case 
Speeches  o! 

Counsel 
Avitandum 


Proof    in 
Divorce 
Case 


Case  going 
on 


Nothing^ 
''udge  rising 
logo 


fj 


Gone 


Casegoing; 
on 


Gone 


My  opinion  is  worth  very  little;  but  I  confess  I  have  come  away 
with  the  idea  that  in  England  one  Judge  at  Chambers  and  one 
regular  Court,  of  the  character  of  a  nisi  prius  Court,  sitting 
regularly,  would  get  through  at  least  as  many  cases  as  these  four 
Courts. 

I  believe  it  is  generally  admitted  that  in  the  administration  of 
criminal  justice,  we,  in  Scotland,  have  long  been  far  a-head  of  Eng- 
land, and  anything  I  would  say  on  that  point  will  be  fully  recognising 
the  general  superiority.  I  would  only  point  to  two  or  three  minor 
matters,  in  respect  of  which  it  strikes  me  that  there  is  room  for 
discussion. 

Since  the  establishment  of  the  modem  constabulary  system,  I  think 
it  is  evident  that  the  functions  of  the  police  and  the  Procurator-Fiscal 
in  some  degree  over-lap  one  another  as  it  were.  And  even  when  the 
two  pull  well  together,  the  system  perhaps  eventuates  in  too  much  writ- 
ing. In  most  cases  there  is  now  a  regular  pre-precognition  in  writing 
made  by  the  police  before  we  come  to  the  precognition  by  the  Pro« 
curator-Fiscal.  Then  the  practice  of  precognition  by  the  Fiscal  without 
the  intervention  of  the  Sheriff  seems  to  be  quite  a  new  one,  which  has 
grown  up  in  the  present  generation  without  express  warrant  of  law  or 
of  superior  authority.  Without  at  all  giving  in  to  the  cry  in  favour  of 
absolute  publicity,  in  every  proceeding  in  all  cases  because  it  is  so  in 
England,  I  do  think  that  in  many  cases  which  never  come  to  trials 
the  system  of  secret  investigation  by  the  Fiscal  is  very  unsatisfactory ; 
or  at  any  rate  is  such  that^  the  state  of  public  opinion  being  what  it 
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is,  it  will  be  impossible  to  maintaiii  it  in  its  entirety, — I  wonld  in- 
stance the  case  of  sadden  deaths,  railway  accidents,  and  such  like 
matters,  in  respect  of  which  the  public  like  to  have  information.  My 
view  is  that  where  the  precognition  of  the  Fiscal  is  the  mere  collection 
of  evidence  by  a  prosecuting  attorney  as  a  preliminary  to  a  publio 
trial,  there  is  no  reason  why  it  should  be  disclosed;  but  that  where 
the  inquiry  is  really  the  inquiry  of  a  public  functionary,  by  which  a 
matter  of  public  interest  is,  or  probably  may  be,  finally  disposed  of, 
it  should  be  public.  I  would  have  it  then  that  a  distinction  should 
be  recognised  between  precognitions  taken  by  the  Fiscal  alone,  and 
statements  made  before  the  Sheriff,  and  that  all  the  latter  should  be 
public.  I  would  require  the  Sheriff  to  hold  an  inquiry  in  all  con- 
siderable cases  in  which  there  is  not  prima  fade  evidence  to  justify 
sending  the  case  for  trial — ^that  is,  such  cases  as  I  have  mentioned  above. 

Admirable  as  is  our  system  of  public  prosecutors,  one  disadvantage 
seems  to  arise  from  it,  that  the  most  petty  case  cannot  be  summarily 
tried  without  a  formal  prosecution  by  a  Fiscal  It  is  all  very  well  that 
the  police  should  bring  petty  cases  before  the  local  magistrates,  but 
the  formal  appearance  of  the  chief-constable,  to  prosecute  under  his 
appointment  as  Justice  of  Peace  Fiscal  (which  is  the  common 
practice),  seems  quite  unnecessary.  Objectionable  as  is  the  system 
of  bringing  game  cases  before  unpaid  magistrates,  it  becomes  doubly 
60  when  the  county  Chief  Constable  is  actively  engaged  as  the  pro- 
secutor. On  the  other  hand,  many  drunken  squabbles,  petty  assaults, 
etc,  in  out  of  the  way  parts  of  the  country,  which  might  well  be 
disposed  of  by  local  magistrates,  cannot  be  so  tried  for  want  of  a 
Pn>curator-FiscaL  I  think  that  in  Justice  of  Peace  Courts  there 
need  ordinarily  be  no  formal  prosecution,  but  only  a  charge  sheet  or 
minnte  of  charge  by  the  presi^ng  Justice. 

Patting  aside  the  inconvenience  of  bringing  up  petty  cases  from  all 
parts  of  a  county  to  the  Sheriff  Court,  I  have  no  doubt  that,  taking 
the  matter  in  the  abstract,  justice  is  much  better  administered  by  the 
paid  Sheriff  than  by  the  unpaid  magistrate.  But,  on  the  other  hand, 
one  cannot  help  feeling  how  much  less  residents  in  the  country,  pos- 
sessing leisure,  culture,  and  aptitude,  though  not  professional  lawyers, 
have  opportunity  of  taking  part  in  the  administrntion  of  justice,  and 
making  themselves  useful  to  the  community  in  Scothind,  than  is  the 
case  in  England,  and  from  one  point  of  view  this  is  certainly  j}ro  tanto 
a  disadvantaga  In  England  a  very  large  amount  of  work  is  done,  and 
not  nnfrequently  well  done,  at  Quarter  Sessions,  and  an  active  English 
Justice  trusted  by  his  fellow-citizens  has  many  functions;  whereas 
in  Scotland  it  may  be  broadly  said  that  a  man  of  the  same  class  is 
confined  to  two  classes  of  cases,  viz.,  game  cases  and  public-house 
cases.  Of  these,  one  class  of  cases  is,  of  all  others,  that  which  country 
gentlemen  and  sportsmen  ought  not  to  try;  and  the  other  class  is 
ruled  by  no  principle  of  law  whatever,  and  too  often  gives  rise  to 
personal  and  partisan  feelings,  which  it  would  be  better  to  avoid. 

In  ordinary  criminal  matters^  then^  as  in  ordinaiy  civil  matters,  I  think 
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that,  in  Scotland^  the  laity  are  too  little  associated  with  the  priests  of 
justice.  As  compared  with  England,  I  believe  that  our  system  is  too 
little  popular  and  too  much  hierarchical.  We  are,  in  fact,  if  I  may  say 
80  with  reverence  in  this  place,  too  much  a  lawyer-ridden  country. 
Not  only  we  cannot  squat  on  the  land  without  employing  a  lawyer  to 
draw  out  a  fictitious  tide,  nor  settle  our  simplest  civil  differences  by 
an  appeal  to  our  lay  countrymen,  nor  break  one  another's  heads,  with- 
out the  intervention  of  half-a-dozen  lawyers;  but  we  cannot  conduct 
the  non-legal  affairs  of  life  without  lawyers.  The  agent  for  an  estate, 
the  managers  and  canvassers  of  an  election,  must  be  lawyers;  every- 
thing, in  fact,  must  be  done  by  lawyers  to  a  far  greater  extent  than  in 
England.  Although  unhappily  we  have  no  codes  either  in  the  onecountry 
or  the  other,  a  good  deal  of  the  English  law  has  been  popularised  in  the 
maxims  and  sayings  of  the  country,  and  the  popular  law  of  Blackstone  is 
almost  part  of  a  liberal  education.  Here  we  have  no  such  popular  law 
and  no  such  popular  text  books.  The  law  itself,  and  the  procedure,  are 
shrouded  from  the  vulgar  curiosity  in  a  strange  language,  as  unintelli- 
gible to  the  uninitiated  as  the  thieves'  language  or  the  gypsies'  language. 
I  do  believe  that  it  would  be  better  for  all  parties  if  the  language  of 
the  law  were  modernised,  its  procedure  a  good  deal  popularised,  and 
if  the  citizens,  high  and  low,  were  more  associated  in  the  administra- 
tion of  justice.  I  believe  that  the  noble  profession,  the  Bar  of  Scotland, 
would  not  flourish  less  under  such  a  system;  and  if  the  reduction  in 
the  number  of  Courts  in  the  Parliament  House,  and  in  the  number  of 
motions,  and  such  matters  which  give  employment  to  juniors,  might 
somewhat  diminish  the  number  of  advocates,  there  are  in  the  British 
dominions  other  fields  for  which  the  broad  and  catholic  character  of 
Scotch  law  would  peculiarly  fit  them,  but  of  which  they  have  not 
hitherto  taken  their  full  share,  probably  because  they  have  such  fat 
pastures  at  home. 
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[Paper  read  before  the  SoottUh  Law  Amendment  Society,  by  Mr  George  Campbell, 
D.C.L.,  "  On  the  Syaiem  of  Admmietering  Jiutico  in  Scotland  as  compared  with  some 
other  Systemi."] 

Mb  Campbell  of  Edenwood  is  a  gentleman  of  ability,  and  long 
experience  in  the  administration  of  the  law.  He  has  been  en- 
gaged in  various  capacities  in  India  and  England,  and  has  recently 
employed  his  leisure  in  studying  the  system  of  our  own  country.  He 
has  devoted  one  entire  day  to  the  Outer  House  of  the  Court  of  Session, 
and  glanced  at  two  or  three  records,  and  his  complaints  as  to  thiU 
Court  he  has  divided  into  three  branches — want  of  publicity,  want  of 
speed,  and  want  of  finality.  His  remedies  may  be  summed  up  in  still 
fewer:  Diminish  the  number  of  the  Judges,  and  introduce  jury  trial 
in  every  case  of  disputed  fact. 
.  We  do  not  propose  to  attempt  a  comparison  between  the  work  done 
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by  Eoglish  and  Scotch  Judjz^es.    We  have  not  as  yet  forgotten  the 
discoveiy  made  two  years  ago  by  a  predecessor  of  MrCampbeirs,  that  one 
English  Judge  did  not  do  doable  as  he  suggests,  but  thirty-three 
times  as  much  work  as  a  Scotch ;  nor  Qan  we  improve  on  the  con- 
clusive analysis  of  Professor  Macpherson,  by  which  the  42,316  com- 
mon law  judgments  given  credit  for  were  cut  down  to  2385.     We 
have  ourselves  endeavoured  to  fathom  the  mysterious  minuteness  of 
the  English  statistics,  but  have  completely  failed,  having  been  unable  to 
extract  from  them  results  to  which  we  would  willingly  bind  ourselves,and 
believing  that  in  their  present  form  such  results  are  unattainable. 
Bat  when  it  is  mentioned  that  in  the  Outer  House,  in  the  year  1869, 
there  were  2103  ordinary  causes,  and  only  330  decrees  in  absence  or 
by  default,  475  notes  and  petitions,  473  notes  or  applications  origi- 
nating procedure  in  the  Bill  Chamber,  6773  motions,  7437  interlocu- 
tors, 4374  interlocutors  not  final  judgments  nor  merely  formal,  738 
interlocutors  making  avizandum,  668  final  interlocutors  in  ordinary 
litigated  causes,  235  in  petitions,  366  in  the  Bill  Chamber,  about  20 
in  Teind  causes,  61  in  the  Court  of  the  Lords  Ordinary,  Eegistration 
Appeal  Court,  and  Courts  of  the  same  class,  16  jury  trials  and  179  proofs, 
and  that  in  addition  one  Lord  Ordinary  sat  in  the  High  Court  of  Justi- 
ciary and  Circuit  Courts,  and  another  every  alternate  Monday  during 
Session  in  the  Teind  Court  in  the  Inner  House,  something  has  been 
done  to  show  that  the  facetious  picture  which  Mr  Campbell  drew  of 
^  one  visit  to  the  Parliament  House,  and  which  has  been  thought 
iroitfaj  of  being  copied  into  a  leading  English  contemporary,  does  not 
noifomly  represent  the  state  of  business  in  the  Outer  House. 

JTor  is  the  complaint  of  want  of  speed  much  less  exaggerated.  It 
is  an  old  complaint,  and  the  public,  wearied  with  the  stagnant 
procedure  of  our  Courts  in  former  times,  are  slow  to  disbelieve  it; 
but  there  are  few  which  recent  legislation  has  done  more  to  remove. 
A  record  can  now  be  closed  in  little  more  than  a  month — 7  days  for 
induciae,  2  for  appearance,  10  for  defences,  8  for  printing,  and  6  for 
closing  the  record.  If  there  is  no  proof,  the  case  may  appear  in  the 
Lord  Ordinary's  debate  roll  the  following  week.  If  proof,  the  delay 
is  necessarily  somewhat  longer,  but  not  excessive.  The  losing  party 
must  reclaim  to  the  Inner  House  in  21  days;  and  the  First  Divisions 
ve  DOW  deciding  cases  which  appeared  in  the  single  bills  two  months; 
ttd  the  Second  Division  those  which  appeared  one  month  before. 
Somewhat  p^eater  delays  must  occasionally  occur  through  vacations, 
or  a  press  of  business,  but  these  are  incidental  to  all  Courts. 

It  is  unfortunate  that  the  statistics  published  by  the  Scotch  Law 
Commissioners  give  no  averages  of  the  duration  of  cases  in  the  Court 
of  Session;  but  while  there  are  cases  which  have  been  in  Court  1  year 
and  23  days,  1  year,  9  months,  and  16  days,  and  even  12  years,  11 
iQonths,  and  16  days,  there  have  lately  been  others  which  were  decided 
in  the  Outer  House  within  6  days,  22  days,  and  one  month  and  14  days, 
of  the  date  of  the  first  interlocutor. 
It  is  equidly  unfortunate  that  the  English  statistics  give  us  no  in- 
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formation  as  to  the  duration  of  cases  in  England,  bat  we  have  such 
information  as  to  our  own  SheriflF  Courts,  and  with  these  the  Court  of 
Session  need  not  now  fear  comparison.  We  seldom  hear  of  complaints  of 
delay  in  the  Sheriflf  Courts,  yet  what  are  the  facts  ?  The  average  dura- 
tion of  cases  before  the  SheriflF-Substitutes  in  49  districts  given  in  the 
return,  was,  in  1868  (the  last  year  to  which  the  statistics  apply),  112 
days;  in  36  districts  it  was  above  100;  in  10  above  200,  and  in  1 
899;  and  the  average  number  of  days  between  the  appeal  to  the 
Sheriff-Principal  and  the  date  of  his  judgment,  was,  when  there  were 
written  pleadings  or  oral  argument,  44  days — ^in  several  districts  above 
100;  and,  in  only  10  below  a  month;  and  when  there  were  no  written 
pleadings  or  oral  argument,  26 — ^in  two  districts  above  40;  and  in 
other  two  above  60.  The  average  duration  of  a  case,  therefore,  in  the 
Sheriff  Court  was  156  days  when  there  were  written  pleadings  or  oral 
argument  while  the  case  was  under  appeal  to  the  Sheriff;  and  138  when 
there  were  not — ^in  other  words,  above  5  months,  or  4  months  respec- 
tively. 

Mr  Campbell's  third  complaint  is  want  of  finality,  and  his  objection 
on  that  head  extends  to  the  Inferior  Courts  as  well  as  to  the 
Court  of  Session.  The  facts  are  these: — Small  debt  cases  (below 
^12)  get  only  one  hearing,  the  decision  of  the  Judge  trying 
them  being  final  Cases  under  The  Debts'  Kecovery  Act  (under 
£50),  and  ordinary  Sheriff  Court  cases,  may  have  four  upon 
the  law — Sheriff-Substitute,  Sheriff,  either  Division,  and  the  House 
of  Lords,  but  only  three  on  the  facts,  the  decision  of  the  Court 
of  Session  being  final  as  to  them.  Court  of  Session  cases  may  have 
three  both  on  the  law  and  facts — Outer  House,  Inner  House,  and 
House  of  Lords.  It  is  somewhat  anomalous  that,  while  cases  in 
the  Court  of  Session  can  only  be  appealed  twice,  those  in  the  Debts' 
Becovery  Courts,  and  ordinary  Sheriff  Courts,  can  be  appealed  three 
times;  and  we  agree  that,  as  to  this,  there  is  room  for  remedy.  We  would 
not  be  disinclined  to  cut  off  the  appeal  to  the  House  of  Lords  in  all 
cases  originating  in  the  Inferior  Courts.  Some  have  proposed  to  take 
away  the  appeal  on  the  facts  in  cases  originating  in  the  Court  of 
Session;  but  there  are  reasons  why  that  should  not  be  dona  There 
are  occasionally  cases  depending  on  fact  of  great  importance  to  the 
litigants;  and,  if  delay  is  alone  desired,  some  point  of  law  would  be 
rarely  wanting.  A  more  effectual  remedy  would  be  to  limit  the  right 
to  cases  exceeding  a  specified  amount,  and  recent  litigation  has  shown 
the  necessity  of  some  such  provision.  The  time  for  appeal  ought  also 
to  be  greatly  diminished.  The  Scotch  Law  Commissioners  propose 
that  it  should  be  limited  to  six  montha 

The  complaint  of  a  diversity  of  appeals  in  the  same  case  has  not 
now  much  foundation.  Debts  Becovery  cases  cannot  be  appealed 
until  final  judgment  Court  of  Session  cases  can  only  be  brought 
under  the  review  of  the  Inner  House  before  final  judgment,  in  ques- 
tions of  probation  or  with  the  leave  of  the  Lord  Ordinary;  and  of  the 
House  of  Lords  when  a  difference  of  opinion  exists  on  the  Bench. 
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Ordinaxy  Sheriff  Coart  cases  can  still  be  appealed,  on  an  interlocutor 
disposing  of  a  dilatory  defence  or  sisting  process,  or  allowing  a  proof, 
and  in  certain  cases  on  the  admissibility  of  evidence,  but  the  Commis- 
siooers  have  reported  that  this  right  should  be  restricted;  and  there  is 
little  doubt  that  their  recommendation  will  be  adopted.  When 
£iirly  examined,  therefore,  the  complaint  of  want  of  finality,  though 
not  unfounded,  is,  like  the  other  complaints  made  by  Mr  Camp- 
bell, discovered  to  be  so  to  a  less  extent  than  is  commonly  believed. 
But,  were  it  otherwise,  we  would  not  be  willing  to  accept  jury  trial 
as  a  cure. 

A  case  can  be  decided  more  speedily  by  a  jury  than  by  a  Judge, 
only  because  the  jury  have  no  time  to  deliberate,  and  it  may  be  more 
final,  because  litigants  justly  believe  that  one  toss  of  a  shilling  is  as 
good  as  two.    We  are  not  without  experience  of  jury  trials  in  this 
coontry;  and  with  all  the  advantages  of  even  excess  of  caution  to  lead 
the  juries  to  just  verdicts,  the  working  of  the  recent  evidence  Act 
sufficiently  shows  that  few  litigants  who  believe  then;iselves  in  the 
right  will  mn  the  risk.    It  is  not  merely  the  expense  of  which  they 
complain,  it   is   the  uncertainty.    The  expense  of  a  proof  is  not 
mnch  less  than  that  of  a  jury  trial,  yet  there  are  six  proofs  for  one 
juiy  trial     Even  theory  is  against  jury  trial     It  cannot  be  that  twelve 
untrained   men,  however  intelligent  and  conscientious,  will  on  the 
moment  decide  with  the  same  certainty  of  doing  right  as  a  trained 
Judge  with  time  for  consideration.    Nor  can  we  throw  out  of  view 
tbe  inconvenience  to  the  public.    We  question  if  the  laity  would  feel 
gratefol  for  that  association  with  the  ''  priests  of  justice  '*  which  Mr 
Uunphell  desires  for  them.    An  occasional  seat  on  a  jury  may  interest 
and  please  them,  but  that  interest  and  pleasure  would  quickly  disap- 
pear were  they  compelled  to  sift  every  case  that  required  to  be  sifted. 
The  verdict  of  the  Scotch  Law  Commissioners  on  jury  trial  is  this: — 
"The  majority  of  our  number  think  that  trial  by  jury  is  not  a  satis- 
factory mode  of  investigating  disputed  facts,"  and  with  that  verdict 
we  believe  nineteen-twentieths  of  the  public  agree.  B. 


The  Sheriffs  and  the  Independence  of  the  Bar. — ^Last  month  we 
deferred  to  the  promotion  of  Sheriffs-Substitute  to  the  office  of  Sheriff, 
u  furnishing  a  reason  for  transferring  the  power  of  appointing  these 
judges  from  the  Sheriff  to  the  Crown.  We  did  not  expect  that  the 
Sheriffs  were  so  soon  to  furnish  us  with  additional  arguments  in  favour 
of  the  same  reform.  We  comment  with  great  reluctance  on  any 
irrevocable  appointment;  and,  in  regard  to  that  of  Mr  Cheyne  to  the 
Sheriff-Substituteship  of  Dundee,  it  is  with  pain  that  we  make  any 
remarks^  except  in  acknowledgment  of  his  ability  and  accomplish- 
ments.    We  also  give  the  Sheriff  credit  for  a   sincere,   though 
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Unenlightened,  desire  to  make  a  wise  selection.  Bat  we  cannot 
avoid  noticing  the  fact  that  the  resident  local  judge  in  the  most 
important  local  Court  in  Scotland,  except  Glasgow,  is  now  the 
youngest  Sheriff-Substitute  in  Scotland,  being  only  in  his  sixth 
year  at  the  bar.  In  England,  the  appointment  of  a  barrister  of  less 
than  seven  years'  standing  to  a  County  Court  judgeship — ^an  office 
much  less  important  than  that  of  the  Sheriff-Substitute  at  Dundee — 
is  illegal,  and  such  appointments  are  invariably  given  to  men  who 
have  long  passed  the  limit  fixed  by  the  law.  Unfortunately  the  news- 
paper press  in  Scotland  seldom  speaks  out  with  independence  and  know- 
ledge upon  legal  subjects,  or  such  appointments  would  be  less  frequent. 
The  appointment  of  a  youthful  Judge  is  justifiable,  if  no  equally  com- 
petent men  of  riper  years  is  ready  to  take  the  offica  But  there  were 
many  such  men  at  the  bar  senior  to  Mr  Cheyne,  many  of  them  pos- 
sessing, as  he  would  be  the  first  to  admit,  every  qualification  which 
he  can  claim,  who  would  have  accepted  the  appointment,  and  to  whom 
it  was  not  offered.  It  was  not,  indeed,  to  be  expected  that  Sheriff 
Heriot  should  have  had  much  regard  to  the  interests  of  the  profession 
to  which  he  nominally  belongs;  and,  it  may  be^  to  some  natures  (not  to 
Mr  Heriot's,  whose  better  instincts  must  have  been  perverted  by  some 
evil  genius),  the  sweetness  of  possessing  patronage  consists  in  the 
power  of  inflicting  pain  on  many  rather  than  in  that  of  bestowing 
a  favour  on  ona  We  know  that  many  who  did  not  wish  for  the 
appointment,  and  many  who  would  have  yielded  without  a  grudge  to  one 
of  decent  standing  at  the  bar,  can  only  regard  the  choice  of  Mr  Cheyne, 
able  and  accomplished  as  he  is,  as  an  insult  to  the  profession. 

We  do  not  make  the  singular  and  instructive  details  of  Sheriff 
Heriot's  search  for  a  man  the  object  of  discussion  at  present,  intending 
to  return  to  them  when  the  constitution  of  the  Sheriff  Courts  comes, 
as  it  soon  must,*  to  be  considered  by  Parliament  But  we  feel  bound 
to  hold  up  to  reprobation  the  guiding  principle  for  the  wise 
selection  of  Sheriff-Substitutes  which  has  been  openly  laid  down  by 
certain  Sherifis  (we  believe  only  by  those  who  may  be  classified  as 
the  faineant  Whig  Sheriffs).  That  principle  is,  that  no  "writing  man," 
and  no  man  who  takes  any  interest  in  law  reform,  except  within  the 
limits  and  under  the  regulations  approved  by  them,  shall  be  appointed, 
nor  any  man  who  is  likely  to ''  speak  back."  It  is  said  that  Mr  Guthrie 
Smith  was  too  liberal  minded  and  independent,  and  that  it  was  resolved 
that  his  successor  should  be  one  who  would  accept  and  recognize 
the  inferiority  of  his  position,  and  who  would  refrain  from  airing 
in  public  any  opinions  displeasing  to  his  patrons.  We  hope 
and  believe  that  the  selection  of  Mr  Cheyne  will  be  a 
disappointment  in  this  respect;  and,  indeed,  it  would  be 
difficult  for  even  a  less  high-minded  and  enlightened  man  than  he 
is,  to  remain  a  slave  in  the  free  air  of  Dundee.    We  cannot  believe 

*  A  cUtue  for  tnuufeninff  the  appcnntmeiit  of  Sheriff-Subfltitutes  to  the  Crown,  was 
in  the  original  dntft  of  the  Sheriffs  BiU  of  last  Session,  and  it  may  be  ezpeoted  to  form 
»  pMt  ol  the  next  bill  for  the  improfoment  of  oar  judicial  lyst^* 
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that  more  than  two  or  three  of  the  very  weakest  of  the  Sheriffs  have 
really  agreed  upon  a  line  of  conduct  so  suicidal  The  greater  number 
of  Shenffs  are  gentlemen  of  sense  and  learning,  who  know  that 
such  persecution  is  in  this  day  the  surest  means  of  bringing  about  the 
reforms  which  it  seeks  to  prevent,  and  that  the  public  is  quite  en- 
lightened enough  to  see  the  inherent  weakness  of  a  cause  whose 
supporters  have  recourse  to  it.  Before  the  Boyal  Commission  lately 
appointed  for  the  purpose  of  proving  the  incomparable  excellence  of 
the  Scottish  judiciary  system,  it  was  urged,  as  a  reason  for  continu- 
ing the  anomalous  patronage  of  the  Sheriffs,  that  they  have  the  strongest 
possible  interest  to  appoint  efficient  Substitutes,  their  own  comfort 
being  essentially  dependent  on  the  efficiency  of  the  judges  of  first 
instance.  We  never  accepted  the  assumption  which  this  argument 
iorolves,  that  the  Sheriff's  comfort  and  the  satisfaction  of  the  public 
necessarily  concur;  and  we  now  have  it  from  their  own  mouths  that 
the  Sheriff's  comfort  depends  not  so  much  on  the  Sheriff-Substitute's 
efficiency  (and  no  one  was  more  efficient  than  Mr  Guthrie  Smith)  as 
on  his  humble  subserviency,  or  his  perfect  innocence  of  independent 
ideaa  We  are  strongly  reminded,  by  the  principle  now  adopted  by 
these  learned  Thebans,  of  the  celebrated  theory  with  regard  to  the  choice 
of  a  wife,  adopted  and  carried  out,  with  what  success  we  all  know,  by 
a  character  in  Moliera  This  theory  is  shortly  explained  in  the  follow- 
ing lines: — 

'*  Eponaer  one  sotte,  est  pour  n'dtre  point  sot ; 
Je  crois,  en  bon  chr^tien,  Totre  moiti^  fort  sage ; 
Mais  une  femme  habile  est  un  mauvais  presage  ; 
£t  je  sais  oe  qa'il  ooiite  k  des  certains  gens. 
Poor  a?oir  pris  lea  lean  avec  trop  des  talens/' 

The  appointment  was  not  altogether  made  under  the  influence  of 
the  motives  vre  have  indicated,  though  some  of  the  exclusions  have 
heen  due  to  their  operation.  We  are  inclined  to  credit  the  statement 
that  some  weighty  advisers  of  the  very  learned  gentleman  to  whom  the 
patronage  belongs,  belong  to  a  set  which  believes  that  culture  and 
classical  taste  are  the  only  qualifications  that  can  fit  a  man  for  the 
rough  work  of  a  Small  Debt  Court.  This  may  or  may  not  be  the 
case;  we  do  not  venture  to  differ  from  such  eminent  judges.  But 
since  the  Sheriffs  go  in  for  Greek,  we  recommend  to  their  attention 
a  fragment  of  Euripides,  one  word,  at  least,  of  which  is  complimentary 
to  some  of  themselves : — 

''*Oray  5^  Zalfuaw  i»Zfn  vo/xri^  kok^ 

Bwmes8*8  Table  of  Stamp  Duties,* — ^We  wish  to  remind  our  readers 
that  Mr  Bumess  has  published,  at  a  very  cheap  rate,  a  neat,  conve- 
nient, and  accurate  pamphlet,  summarizing  in  67  pages  the  whole 
^^osting  stamp  duties  as  settled  by  the  Act  of  last  Session.  No  lawyer 
can  want  it. 

*  Table  of  8Ump  Daties  Exigible  in  Scotland  Under  Act  33  ft  84  Vict.,  cap.  97,  and 
pnnoas  Acts.  To  wbich  is  appended  Table  of  License  Daties  on  Establishments,  and 
o(  QsBiis  and  Gon  lAoanaes,  etc    Sdinborgh :  W«  BameH,  2  North  8t  Andrew  Street, 
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The  Number  of  American  Reports. — ^The  Librarian  of  the  Baffalo 
Law  Library  writes  to  the  editor  of  Albany  Law  Journal: — 

The  following  is  a  list  of  the  number  of  reporta  of  each  State  and  of  the 
United  States,  so  far  as  can  be  learnt  from  recent  data.  The  list  inclndes  only 
those  reports  which  are  called  **  regular"  reports,  except  some  which,  on  account 
of  their  use,  may  be  deemed  ^^  regular^'  reports.  Among  the  Massachusetts 
reports,  I  have  counted  Quincy's  Reports  (one  volume),  containing  cases  decided 
before  the  Revolution,  between  1674-1771.  In  Pennsylvania,  I  have  included 
volume  1  Dallas*  Reports,  which  contains  cases  decided  in  the  courts  of  Pennsyl- 
vania; and  volumes  2,  8,  and  4,  which  are  reports  of  cases  decided  in  the  courts 
of  Pennsylvania  and  in  the  United  States  Courts,  are  included  in  the  United 
States  Reports.  In  New  York,  with  the  more  "regular"  reports  are  included 
Yates*  Select  Cases,  Edmonds'  Select  Cases,  Howard's  Cases,  Keyes'  Reports, 
Transcript  Appeals;  and  among  the  Practice  Reports  are  included,  with  Abbott 
and  Howard,  U)ur  volumes  of  Code  Reporter;  and  in  the  Criminal  Reports, 
Parkers*,  Wheelers',  and  Rogers*  City  Hall  Recorder.  Alabama,  62;  Arkansas, 
25;  Califomia,  37;  Connecticut,  43;  Delaware,  6;  Florida,  12;  Georgia,  43; 
Idaho,  1;  Illinois,  50;  Indiana,  40;  Iowa,  31;  Kansas,  5;  Kentucky,  68; 
Louisiana,  72;  Maine,  56;  Maryland,  72;  Massachusetts,  101;  Michigan,  22; 
Minnesota,  14;  Mississippi,  44;  Missouri,  45;  Nevada,  5;  New  Hampshire,  47; 
New  Jersey,  52;  New  York,  348;  North  Carolina,  63;  Ohio,  43;  Oregon,  2; 
Fenn^lvania,  139;  Rhode  Island,  7;  South  Carolina,  83;  Tennessee,  46;  Texas, 
82;  Vermont,  50;  Virffinia,  63;  Washington  Territory,  1;  West  Virginia,  3; 
Wisconsin,  29;  United  States  Supreme,  Circuit,  etc.,  Courts,  150;  total 
number,  2012. 

Stock  Exchange  Sale8,^The  case  of  NickalU  v.  EaUm  is  yet  another  instance 
of  the  fruitful  litigation  to  which  the  Stock  Exchange  rule  as  to  sales  is  giving 
rise.  The  appellant,  a  dealer,  had  purchased  of  a  Mr  Dent,  through  brokers  in 
the  usual  manner,  100  shares  in  the  Bank  of  Hindustan,  China,  and  Japan,  and 
had  afterwards  passed  the  name  of  George  Eaton,  an  infant,  as  the  ultimate 
purchaser.  But  on  the  winding-up  of  the  company  the  name  of  the  infant  was 
removed  from  the  registry,  and  that  of  Mr  Dent  substituted — ^the  latter  having 
had  to  pay  £1,300  of  calls.  This  sum  he  sought  to  recover  from  the  dealer  by 
an  action  at  law,  which  is  still  pending;  and  meanwhile  the  present  suit  ia 
brought  in  the  Court  of  Chancery  by  the  dealer  against  the  father  of  the  infant 
to  have  kim  made  liable,  and  against  Dent  to  restrain  the  action  at  law,  on  the 
ground  that  the  proper  remedy  of  the  latter  is  against  the  father,  the  real  owner 
of  the  shares.  One  can  see  how  complex  is  the  litigation  which  has  arisen  from 
the  custom  of  passing  names  and  substituting  one  purchaser  for  another.  The 
Lord  Chancellor,  on  appeal,  has  decided  against  the  dealer,  holding  that  what- 
ever recourse  he  may  have  against  the  father  of  the  infant,  Dent  Imew  nothing 
of  that,  and  is  entitled  to  proceed  with  his  action  at  law.  So  far  the  tendency 
of  the  decision  is  in  the  right  direction — to  make  each  party  to  the  dealing  fully 
responsible;  but  it  once  more  unsettles  the  law,  for,  according  to  the  theory 
formerly  acted  upon,  the  dealer,  having  once  passed  a  name  which  was  not 
objected  to,  had  nothing  more  to  do  with  the  matter.  Possibly  in  the  action  at 
law  this  may  be  again  established,  in  which  case  Dent  would  find  that  he  had 
made  an  ineffectual  sale.  The  whole  subject  is  in  doubt,  and  it  will  be  impos- 
sible for  sellers  of  limited  liability  shares  on  the  Stock  Exchange  to  be  too  careful 
in  ascertaining  that  the  transaction  in  which  they  are  interested  is  properly  com« 
pleted. — Economist, 

Solicitors  in  the  Supreme  Courts. — ^The  Society  of  Solicitors  in  the  Snpreme 
Court  has  unanimously  appointed  Mr  John  Carment  to  be  one  of  the  managers 
of  the  Royal  Infirmaiy,  in  terms  of  the  Act  33  and  84  Vict.,  cap.  48.  Messrs 
Robert  Landale  and  Thomas  Ranken  have  been  appointed  to  act  during  the 
ensuing  year  on  the  Commission  for  adjusting  the  rate  of  interest  on  heritable 
securities;  and  Mr  James  Currie  Baxter  has  been  re-elected  reporter  on  the 
fTobabUis  ocMsa  of  applicants  for  the  poor's  rolL    Messrs  George  Cotton  and 


George  Y.  Mann  have  been  appointed  agents  for  the  poor  in  criminal  causes; 
aod  Messn  James  A.  Shield  and  William  Duncan,  jun.,  agents  for  the  poor  in 
ciril  causes  during  next  year. 

Vacation  Arrangements, — The  Lords  of  Session  have  resolved  to 
adjourn  the  Conrt  from  Saturday  the  24«th  curt,  to  Saturday  the  7th 
Januaiy,  inclusiva  Thursday,  5th  January,  is  appointed  to  be  the 
box-day  in  the  recesa 

Legal  Appointments, — ^We  understand  that  Mr  John  Cheyne, 
advocate  (1865),  has  been  appointed  Sheriff-Substitute  for  the  Dundee 
district  of  Foi&rshire,  in  room  of  Mr  J.  Guthrie  Smith.  Mr  Adam 
Gib  Ellis,  advocate  (1866),  has  been  appointed  Substitute  Procureur- 
General  of  the  Mauritius,  in  room  of  Mr  John  Gorrie,  promoted  to  be 
a  Paisne  Judge  of  that  colony.  Her  Majesty  the  Queen  has  been  gra- 
ciously pleased,  by  deed  of  gift  under  the  royal  sign-manual,  to  confer  the 
office  of  Commissary-Clerk  for  Perthshire  upon  Mr  Archibald  Beid, 
Sheriff-Clerk  of  the  county. 

ObUuary, — James  Finlayson,  Esq.,  Writer,  Glasgow,  died  at  Hill- 
side House,  Partick,  aged  74,  Dec.  16. 

John  Peteb  Gbant,  Esq.,  W.S.  (1822),  only  surviving  son  of  the 
late  Mrs  Grant  of  Laggan,  died  at  Edinburgh,  De&  15. 

John  Mabshall,  Esq.,  S.S.C.  (1850),  (Marshall  &  Stewart),  died 
at  Murrayfield,  near  Edinburgh,  Dea  13. 

JoHK  Bell,  Esq.,  Solicitor,  Dundee,  died  at  Annfield  House, 
Dundee,  Nov.  24. 

Akobsw  Scott,  Jun.,  Esq.,  W.S.  (1861),  died  at  Edinburgh, 
Nov.  18. 


ACT  OP  SEDERUNT  ANENT  THE  PROCEEDINGS  IN  FACTORIES 

AND  CURATORIES. 

Edikbubqh,  Sih  December,  1870. 

The  Lords  of  Council  akd  Session,  considering  that,  under  the  Act  of 
Parliament  passed  in  the  20th  and  21st  Years  of  &e  Reign  of  Her  present 
Majerty,  chap.  56,  Petitions  for  Interim  Audit  of  Accounts,  for  Special  Powers, 
and  for  Exoneration  or  Discharge  of  Judicial  Factors,  Factors  loco  iutoris  or 
loco  abteniUy  or  Corators  Bonisy  whether  appointed  before  or  i^ter  the  passing 
of  the  said  Act,  are  presented  to  the  Junior  Lord  Ordinary  for  the  time,  and 
tbat  Boch  Interim  Audit  takes  place.  Special  Powers  are  granted,  and  Decree  of 
^Kmeration  and  Discharge  may  be  pronounced  and  extracted  under  such  Peti« 
tioM,  while  the  original  Petition  and  Proceedings  thereon,  where  the  Appoint- 
iQcnte  have  been  m^  by  either  Diyision  of  the  Court,  remain  in  the  Offices  of 
tlie  Principal  Clerks  of  siession,  who  are  not  authorised  to  transmit  them  to  the 
Clerk  of  the  Junior  Lord  Ordinary,  Do  hkrebt  Authorise  and  Direct  the 
■aid  Principal  Clerks,  when  any  such  Petitions  for  Interim  Audit,  or  for  Special 
Fovm,  or  for  Exoneration  and  Discharge,  shall  be  presented  to  the  said  Lord 
Ordinary,  to  transmit  the  said  original  Petition  and  Proceedings  to  the  Clerk 
attached  to  his  Lordship;  and  Authorise  and  Direct  the  said  Clerk,  when 
neoamy,  to  transmit  of  new  the  whole  Proceedings  to  the  said  Principal  Clerks. 
And  the  Lords  APPOINT  this  Act  to  be  inserted  in  the  Books  of  Sederunt, 
and  (0  be  pvinted  and  published  in  the  usual  manner, 

(Signed)       JOHN  INGUS,  LF.D. 
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COURT    OF    SESSION. 


FIRST  DIVISION. 

WiLinE  V.  Cook  and  Cathcart. — Hov.  19. 

Foreign — Jurisdiction — English  Bankruptcy. — MaltiplepoindiDg  raised 
by  Wilkie,  in  which  the  question  arose  whether  Cook  or  Cathcart  had  right 
to  an  annuity  provided  to  Cathcart  under  a  trust-deed  granted  in  favour 
of  Wilkie.  Cook  claimed  it  as  creditors'  assignee  in  the  bankruptcy  of 
Cathcart,  who  was  adjudicated  bankrupt  in  England  in  Feb.,  1869. 
Cathcart  claimed  it  on  the  ground  that  the  adjudication  against  him  iu 
England  was  null,  in  respect  that  he  was  not  subject  to  the  jurisdiction 
of  the  English  Bankruptcy  Court,  and  he  asked  proo£  The  L.  O.  (Qifford) 
preferred  Cook,  holding  Cathcart's  averments  not  relevant  to  be  admitted 
to  probation,  and  that  the  proceedings  in  England  must  receive  effect 
until  reduced.  His  Lordship  was  also  of  opinion  that  the  plea  against 
the  jurisdiction  of  the  English  Court  was  not  well-founded,  even  assuming 
Cathcart's  averments  as  to  his  Scotch  domicile,  and  his  absence  from 
England  at  the  date  of  the  English  proceedings,  to  be  true.  The  Court 
held,  that  his  contention  that  the  adjudication  in  bankruptcy  was  examin- 
able in  the  same  way  as  a  foreign  decree,  was  not  tenable.  The  Court 
of  Bankruptcy  in  London  was  created  by  a  British  statute,  and  its  orders 
and  decrees  were  declared  to  have  force  and  effect  in  Scotland.  If  the 
reclaimer  had  chosen,  he  might  have  appealed  in  England,  but  he  was  not 
entitled  to  raise  the  question  here.     The  Court  unanimously  adhered. 

Act — MiUa/r,  Adamu    Agents — 4.  <ft  A.  Camphdl,  W,S, All, — SoU-Gen. 

Clarkf  Watson.    Agents — J.  A.  Campbell  ^  Lamond,  8,8,C. 

Macbraib  v.  SHALLb — Nov.  22. 

Agent  and  Client — Employment — Disclaimer. — Action  for  payment  of  a 
law  agent's  business  account  The  case  arose  out  of  a  litigation  which  has 
been  several  times  before  the  Court  The  question  was  whether  defr., 
Alex.  Small,  formerly  farmer  at  Bumfoot,  New  Monkland,  had  employed 
the  pursuer  to  act  as  his  agent  in  two  processes  of  multiplepoinding  and  of 
declarator  with  regard  to  the  share  of  his  wife  in  the  succession  of  an  uncle. 
The  litigation  had  proceeded  for  some  time,  and  claims  and  defences  were 
lodged  in  these  conjoined  processes  by  pursuer  for  both  Small  and  for 
James  Scott,  grain  merchant,  Glasgow,  a  creditor  of  Small,  to  whom  he  had 
assigned  his  right  in  that  succession  in  right  of  his  wife.  A  minute  settling 
the  case  was  entered  into  by  counsel,  when  the  case  was  in  the  Inner  House, 
and  signed  by  counsel,  when  on  14th  January  last.  Small  appeared  by 
another  counsel,  and  disclaimed  having  authorised  any  proceedings  to  be 
taken  in  his  name,  and  especially  that  there  had  been  any  authority  to 
compromise  the  case.  A  minute  and  answers  with  regard  to  this  disclaimer 
having  been  ordered,  and  a  proof  led,  the  case  was  again  heard  in  February, 
when,  on  the  suggestion  of  the  Court,  a  new  minute  of  compromise  was 
entered  into,  under  which  Mr  Small  got  XI 25,  his  wife  a  provision  of  £1000 
under  the  Conjugal  Bights  Act,  and  Scott  the  balance  of  the  fund  in  medio. 
Pursuer  afterwards  raised  this  process  against  Small  for  the  expenses  of 
these  processes  up  till  Jan.,  1870.  It  was  agreed  to  hold  the  proof  taken  in 
the  question  as  to  the  disclamatipn  in  the  previous  action  as  the  proof  in  the 


IN  THE  COXmT  OF  SESSION.  29 

case.  On  conddering  that  proof,  the  L.  0.  (Gifford)  found  that  pnrsuer  had 
sufficiently  proved  that  defr.,  through  his  Glasgow  agents,  employed  pursuer 
to  act  as  his  agent,  and  that  upon  this  employment  the  account  sued  for  was 
iiicaired.  His  Lordship  proceeded  upon  the  ground  that  a  sufficient  writ- 
ten mandate  in  favour  of  the  Glasgow  agents  was  produced,  and  that  the 
employment  was  also  fully  instructed  by  parole  evidence.  Employment  by 
Scott  was  not  inconsistent  with  employment  by  the  defender  also — the 
interest  of  both  being  to  a  certain  point  the  same,  and  the  radical  interest 
in  the  whole  litigation  with  the  defender.  The  Court  adhered,  holding 
that  there  was  no  doubt  at  all  as  to  the  employment,  and  observing  that 
there  could  be  no  doubt  that  Mr  SmalFs  interests  had  been  attended  to 
throughout  in  good  faith  and  intelligently;  and  that  knowing  all  the  facts, 
there  could  be  no  doubt  that  the  minute  of  compromise  which  had  been 
disclaimed  by  Mr  Small  was  the  best  thing  that  could  have  been  done  for 
ids  interests. 

Act — FraseTj    ChUhrie.      Agent — rarfy, Alt, — Miliary    Strachan. 

Agefd— James  Barclay,  S.S.C. 

RiDDELL  V.  Mitchell. — Nov.  22. 

Separatum — Custom  of  country  as  to  payment  of  rent. — Action  of  damages 

in  the  Steward  Court  of  Kirkcudbright  against  Mitchell,  the  landlord  of  the 

house  in  which  pursuer  lived,  on  the  ground  that  defr.  had  illegally  raised, 

on  17th  March,  1869,  and  followed  out  against  him,  a  small  debt  summons  of 

sequestration  for  rent  said  to  be  due  at  Martinmas,  18G9.     Pursuer  alleged 

that  the  rent  was  not  due  by  law,  or  by  the  universal  custom  of  the  district 

and  in  the  said  Stewartry,  and  the  understanding  of  parties,  till  Nov.  22, 18G9, 

for  the  half-year  preceding.     The  Sheriff  (Hector)  dismissed  the  action  on 

the  ground  that  by  law  the  rent  was  due  on  Nov.  11,  and  pursuer  had  not 

relevantly  averred  any  understanding  as  to  delaying  payment  till  Nov.  22, 

The  Court  adhered. 

Aci,^Mair.    Agent— JF.  Officer ^  S.S.C, Alt.— Scott.    AgenU^W. 

S.  Stmrt,  S.S.a 

FOTHERIKOHAM  V.  ElDEB. — NoV,  22. 

Teinds — Valuation — Constant  rent. — ^Valuation  of  the  teinds  of  the 
Priestown  of  Tealing,  at  the  instance  of  Fotheringham  of  Tealing,  against 
the  Officers  of  State  and  the  minister  of  the  parish.  The  question  was, 
vhat  was  to  be  reckoned  the  "  constant  rent "  of  the  lands  according  to 
vhich  the  valuation  should  be  made  ?  It  appeared  that  the  lands  were  let 
in  1856  for  nineteen  years  at  the  yearly  rent  of  £370.  This  was  after- 
vvds  found  to  be  too  high  a  rent,  and  the  parties  became  satisfied  that  it 
dioold  be  reduced  to  £300.  But  as  the  tenant  had  succeeded  to  his 
^er  as  tenant  of  another  farm  called  Balmuir,  also  on  pursuer's  estate, 
the  rental  of  which  was  too  low,  it  was  thought  reasonable  that,  till  the 
expiry  of  the  lease  of  Balmuir  at  Martinmas,  1869,  the  total  reduction 
&hoQld  be  £50  instead  of  £70.  Accordingly,  this  arrangement  was  carried 
out  by  letters  passing  between  the  parties  in  1865,  and  formally  embodied 
in  a  minute  of  agreement,  dated  in  August  and  September,  1869.  In 
l)ecember,  1869,  the  present  summons  of  valuation  was  brought 

It  was  contended  for  the  minister  that  the  rent  to  be  taken  for  the  pur* 
poses  of  the  valuation  was  the  rent  stipulated  for  in  the  original  lease  (£370); 
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or,  at  any  rate,  that,  on  the  analogy  of  a  grassam,  the  higher  rent  which 
had  been  paid  for  the  first  eight  or  nine  years  of  the  lease  should  be  dis- 
tributed over  the  later  period,  so  as  to  make  the  rent  at  the  time  of  the 
action  somewhat  above  l^e  £300  to  which  it  had  by  the  subsequent  agree- 
ment of  parties  been  reduced.  Pursuer  maintained  that  there  was  no 
reason  for  departing  from  the  ordinary  rule,  that  when  lands  were  horn 
fde  let  under  a  lease  at  a  fair  rent,  that  rent  must  be  taken  as  the  true 
value.  The  L.  O.  decided  in  favour  of  pursuer.  Hdd  that  it  was  proved 
that  the  fieurm  had  originally  been  too  highly  rented;  that  there  was  complete 
}xma  fidn  in  the  transaction  between  the  parties  by  which  the  rent  was 
reduced;  and  that  there  was  no  difference  in  principle  between  a  minute 
altering  an  old  lease  and  an  entirely  new  lease,  in  which  latter  case 
there  could  be  no  doubt  that  the  stipulated  rent  should  be  adopted  for  the 
valuation  of  the  teinds,  unless  there  were  exceptional  circumstances  showing 
that  it  did  not  represent  the  true  value  of  the  lands. 

Ad, — Sol'Oen.  Clarky  Mackay.     Agent— Alexander  Eowe^  W,8, AU,^ 

Advocatiu,  Nevay,    Agent— A,  jBeveridge,  S,S,C. 

Gall  v.  Qall. — Nov,  23. 

HuAand  and  wife — ConstUiUion  of  marriage, — Declarator  of  marriage  by 
Elizabeth  GaU  against  William  GalL  Both  parties  are  above  fifty  years  of 
age.     Pursuer^s  case  rested  chiefly  on  a  document  in  these  terms : — '<  Gil- 

kersdeugh,  20th ,  1864  (sic) — Dear  Sir,  I  bind  and  oblige  myself  to 

keep  and  support  that  woman  through  life.  I  consider  her  my  lawful 
wifa— William  GaU,  William  GaU  {sic.)  Witnesses  hands— G.  MUligan, 
Elizabeth  Gall."  Defir.'s  name  was  also  signed  at  a  subsequent  period  on 
the  back  of  the  paper.  Proof  was  led  in  explanation  of  the  circumstances. 
Defr.'s  case  was  that  the  document  was  written  in  a  drunken  froUc^  and  at 
a  time  when  he  was  in  a  state  of  incapacity  from  drink.  It  appeared  that 
the  document  was  written  by  MUligan  during  a  drinking  bout,  which  lasted 
ten  or  eleven  days,  and  in  the  course  of  which  thirty-two  bottles  of  whisky 
were  consumed  by  him  and  defr.  It  also  appeared  that  pursuer  was  the 
mother  of  three  bastard  chUdren  by  different  fathers,  and  had  cohabited 
with  defr.  before  the  "Unes"  founded  on  were  written.  The  L.  O.  (Mure) 
assoUzied  defr.,  holding  that  there  had  been  no  serious  intention  to  many, 
and  that  pursuer  had  entirely  fcdled  to  prove  her  case.  Pursuer  reclaimed. 
The  Court  adhered. 

Act,Shand,  B.  V.  Camphdl    Agent— T.  F.  Weir^  8.8.C, -itt.— JVowr. 

Agent — B,  Denholm,  S.8.C, 

City  of  Glasgow  Union  Railway  Company  v.  Glovbb. — Nov.  25. 

Interdict — Gontrad  of  Sale, — Appts.  bought  the  Theatre  Eoyal,  Glasgow, 
from  respt  in  1866,  for  £21,900.  The  company  was  bound  to  allow  Mr 
Glover  to  take  down  and  remove,  before  1st  August,  1869,  the  whole 
materials  and  fittings  except  the  stonework,  outside  walls,  and  roof,  and 
woodwork  necessary  for  the  support  of  the  roof  Appts.  advertised  a  sale 
of  the  materials  on  Idth  Sept.,  1869,  when  the  respt  petitioned  the  Sheriff 
for  interdict  against  selling  the  statues  and  coat  of  arms  on  the  front  of  the 
buUding,  and  the  timber  and  fittings  of  the  upper  gaUery.  The  S.  S. 
refused  the  interdict,  but  on  appeal  the  Shenff  (BeU)  granted  it  In 
another  process.  Glover  sought  for  interdict  against  the  company  selling  a 
number  of  columns,  rods,  and  other  mateiiak;  and  the  Sheriff  refiu^ 
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interdict  withont  ezpeosea.  The  company  appealed  in  both  cases;  in  the 
Utter  case,  against  the  finding  as  to  expenses  only.  Mr  Qlover  ndsed  the 
whole  question  as  to  the  merits  in  the  latter  process.  Held  (L.  Deas  disa 
as  to  some  points)  that  the  outside  doors  and  windows  were  the  railway 
company's,  as  being  necessary  parts  of  the  outside  walls;  and  that  the  other 
articles  were  theirs  as  being  indispensable  to  the  support  of  the  roof.  In 
the  first  process  the  judgment  of  the  Sheriff  was  unanimously  afiirmed. 

Ad, —  Wationf  MUroy.    AgenU — Murrayy  Beithy  S  Murray,  W,S, AU, — 

mUwy  SeotL    AgtnJt—  W.  Officer,  8.S. C. 

CCTNNIKGHAME  V.   LOCHHABT. — NoV,   2^, 

Loan — Petition  for  Re-delivtry, — ^Petition,  in  Sheriff  Court  of  Ayrshire, 
by  Cunninghame  of  Auchenharvie,  against  his  tenant,  Lockhart,  for 
delivery  of  a  chestnut  mare  lent  to  him  in  Feb.,  1867,  and  fiedling  delivery, 
fur  payment  of  X50  as  its  price  or  value. 

"Die  mare  (which  was  twenty  years  old)  belonged  to  CoL  M'Call,  and  had 
been  used  by  him  as  a  charger  in  the  Crimea;  had  been  given  by  him  to 
Mr  Conninghame  to  keep  for  him,  and  by  the  latter  lent  to  Mr  Lockhart 
for  his  milk  cart  only,  and  on  condition  that  she  should  be  treated  well, 
and  returned  if  she  did  not  suit,  or  when  required.  He  told  Iiockhart  at 
the  same  time  the  terms  on  which  he  had  himself  received  her.  In  Oct, 
1869,  CoL  M'Call  asked  to  see  his  mare,  and  Cunninghame  then  ascertained 
from  Lockhart  that  he  had,  nine  months  after  he  got  her,  parted  with  her 
to  Craig  in  exchange  for  a  horse  worth  £9,  paying  also  £1  (leaving  £2  as 
the  price  of  the  mare).     Craig,  next  day,  sold  her  for  £5.     The  mare  was 

Jwt  worth  more. 
Defence,  that  Cunninghame  had  made  a  gift  of  the  mare  to  Lockhart. 

Id  evideDce,  defir.  stated  that  he  had  found  her  of  no  use,  as  she  would  not 

<^rav,  and  that  *'she  was  in  a  diseased  state  and  almost  worthless.'* 

The  S.  S.  (Anderson)  found  it  proved  that  the  mare  had  been  lent  on  the 
terms  stated  by  the  pursuer;  and  ordained  him  to  return  her  within  one 
month,  and,  failing  his  doing  so,  decerned  for  £50,  as  concluded  for.  The 
Sheriff  (CampbeU)  adhered. 

The  Court,  on  appeal,  adhered,  except  as  to  the  amount  decerned  for. 
That  sum  looked  too  like  a  fine,  which  was  not  admissible  under  this  action. 
At  the  same  time  the  Court  were  entitled  to  put  a  higher  price  on  the  mare 
than  she  would  fetch  in  the  market — t^pretium  affedionxs — because  that  was 
the  view  in  which  she  was  regarded  by  her  owner.  The  sum  was  therefore 
fixed  at  £20,  with  expenses. 

id — Shandy  Brand.    AatnJU—Lindiay  4t  Paterson,  W.S* AU* — SoL-Gen^ 

Clui,  Bunut    Agent — John  Gt&son,  jwn.,  W.8, 

SwANSON  V.  Qalliil — Dec.  3. 

Proof— BUI— Beference  to  Oaih^l6  <k  17  TicL,  e.  m— Action  at  the 
instance  of  the  executor  of  John  Qallie  for  pa3mient  of  £30^  the  amount  of 
a  bill  drawn  by  Nimmo  on,  and  accepted  by,  John  Qallie  and  Swanson,  dated 
Sept  1 3,  which  was  discounted  by  Nimmo  the  following  day.  Pursuer  averred 
that  though  John  Qallie's  name  appeared  on  the  bill  as  acceptor,  it  was 
granted  exclusively  for  the  benefit  of  defr.  Defr.  having  fEuled  to  retire 
the  bill,  John  Qallie  did  so,  and  his  executor  brought  the  present  action 
for  relic£ 

The  S.  S.  at  Wick  (Bussel),  before  answer,  allowed  a  proof  prou<  dejure; 
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and,  on  appeal,  the  Sheriff  (Fordyce)  altered,  and,  before  answer,  allowed  a 
proof  ^ou^  dejure  in  so  far  as  competent.  Under  this  interlocutor,  parole 
evidence  was  led,  and,  among  others,  defr.  was  examined  as  a  witness  for 
pursuer.  Thereafter  the  S.  S.  decerned  against  defr.,  and  the  Sheriff  adhered. 
The  Court  was  satisfied  that  parole  evidence  was  incompetent,  and,  without 
deciding  on  the  competency  of  referring  to  defr.*s  oath  after  his  examination 
as  a  witness,  allowed  pursuer  to  put  in  a  minute  of  reference  to  his  oath. 
Parties  having  then  been  heard  on  the  competency,  the  Court  sustained 
the  reference,  and  remitted  to  the  Sheriff  to  take  the  deposition  and  to  report. 

The  Lord  President  said  that  this  was  a  question  of  some  importance, 
as  a  similar  case  might  arise  wherever  parole  evidence  had  been  incom- 
petently granted,  and  the  party  afterwards  desired  to  refer  the  case  to 
the  oath  of  his  adversary.  The  objection  arises  under  16  and  17  Vict,  cap. 
20,  which  authorises  the  examination  as  witnesses  of  parties  to  the  cause. 
By  s.  5  it  enacts  that  the  examination  of  a  party  as  a  witness  shall  not 
have  the  effect  of  a  reference  to  his  oath,  and  then  provides  ''  that  it  shall 
not  be  competent  to  any  party  who  has  called  and  examined  the  opposite 
party  as  a  witness  thereafter  to  refer  the  cause,  or  any  part  of  it,  to  his  oath." 
That  means  that  the  party  is  not  to  have  both  advantages — his  adversary's 
evidence  in  the  cause,  and  then  his  oath  on  reference.  This  would  occur 
only  where  the  case  has  failed  on  the  parole  evidence.  But  that  does  not 
occur  here.  The  party  has  not  failed  to  gain  his  cause  on  the  parole  evidence ; 
for  he  is  here  saying  that,  if  we  will  read  the  evidence  adduced,  he  is  entitled 
to  judgment  in  his  favour.  But  if  we  will  not  take  that  evidence  (which 
we  have  declared  incompetent),  then  he  maintains  that  there  must  be  a 
reference  to  the  defender's  oath.  Now,  the  statute  had  not  in  contempla- 
tion cases  of  perjury.  It  meant  that,  if  you  chose  to  examine  a  party  as  a 
witness,  you  shall  not  also  have  the  other  advantage  of  his  oath  on  reference. 
It  was  not  for  the  Court  to  carry  the  Act  further,  and  exclude  a  party's 
common  law  right  to  the  oath  of  his  adversary  on  reference. 

The  other  Judges  concurred. 

Act, — Burnet,     Agent — J.  A,    GUlespie^   S,8.C,  Alt, — Orr   Patersm^ 

Agents — J,  S  A,  Peddiey  W,S, 

Falconer  v,  Dalrymple. — Bee.  6. 

Principal  and  Agent — Authority  to  uplift  and  discharge — Gautioner,^^ 
Action  for  repayment  of  a  sum  of  £7000  lent  by  pursuer  to  defr.,  through 
Messrs  Blaikie,  Aberdeen,  with  interest.  In  1853,  pursuer,  through  Messrs 
Blaikie,  who  acted  for  both  parties,  advanced  £7000  in  loan  to  defr.  A 
txfadt  absolute  disposition  of  the  estate  of  Westhall  was  granted  by  defir. 
in  favour  of  John  Blaikie,  with  relative  back-letter  by  Blaikie  to  defr. ;  and 
a  promissory-note  for  £7000  was  granted  by  defr.  in  favour  of  pursuer, 
which  was  also  signed  by  John  Blaikie  as  co-obligant.  In  1857,  an  arrange- 
ment was  entered  into  between  defr.,  who  had  got  into  difficulties,  certain 
relatives  and  other  creditors  of  the  second  part,  and  Messrs  Blaikie  and 
other  creditors  of  the  third  part,  by  which  Westhall  was  made  over  to  John 
Blaikie  with  a  view  to  a  sale  for  the  liquidation  of  defr.'s  debts.  In  the  deed 
embodying  this  transaction,  the  Messrs  Blaikie  undertook  to  discharge  all  the 
obligations  and  debts  of  defr.  in  relation  to  Westhall — defr.  undertaking  not 
to  interfere  in  any  way  in  the  settlement  of  the  debts  due  by  him.  Shortly 
after  Westhall  was  sold,  and  the  books  of  Messrs  Blaikie  bear  that  £7000 
of  the  price  was  credited  to  pursuer  as  in  payment  of  the  £7000  formerly 
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lent  to  defr.i  but  no  snch  sam  was  actually  paid  to  pursaer,  and  Messra 
BLdkie  became  bankrupt  in  1860.  Pursuer  was  not  a  party  to  the  trans< 
action  in  1857  between  defr.  and  Messrs  Blaikie;  and,  on  that  ground,  as 
well  as  because  Messrs  Blaikie  had  no  authority  from  pursuer  to  receive 
payment  and  discharge  the  £7000,  the  L.  O.  (Mure)  decerned  against  the 
defr.  to  pay  the  sum. 

Defr.  reclaimed,  and  maintained  that  the  Bhukies  acted  as  agents  of  pur- 
saer  in  1853  in  taking  the  security  in  the  form  they  adopted — viz.,  the 
abeolato  conveyance  to  John  Blaikie — back-letter  and  promissory-note;  and 
that  (even  though  pursuer  did  not  know  of  the  precise  form  of  the  security) 
defr.  was  entitled  to  rely  on  pursuer  having  given  the  Blaikies  authority  to 
take  it  in  that  form,  and  that,  therefore,  he  (pursuer)  could  not  object  to 
defr.  paying  back  the  loan  to  the  Blaikies  on  his  behalf  It  was  further 
maintained  that  it  appeared  from  the  correspondence  that  pursuer  really 
did  know  the  mode  in  which  the  transaction  had  been  carried  through,  and 
assented  to  and  authorised  it 

Poisner  maintained  that  the  transaction  was  a  loan  by  pursuer  to  defr.; 
that,  in  order  to  aecure  repa3rment,  Blaikie  interposed  his  security  by  sign- 
ing the  promissory  note;  and  that,  in  order  to  protect  himself  and  cover  the 
eaationaiy  obligation  thus  undertaken  on  behalf  of  the  defender,  Blaikie 
obtained  a  conveyance  of  Westhall  from  defr.,  which  he  qualified  by  a  back- 
bond. Defr.  did  not  grant  this  security  to  Blaikie  as  agent  for  pursuer,  but 
to  Bbukie  as  his  own  cautioner;  and  that,  consequently,  Blaikie  was  entitled 
to  discharge  the  security  without  consulting  pursuer,  as  was  done  by  the 
tniuaetion  of  1857,  when  defr.  gave  BLulue  the  absolute  control  of  his 
^Bm  for  the  purpose  of  paying  his  debte,  but  that  that  did  not  relieve 
de£r.  from  his  direct  liability  to  the  pursuer  under  the  promissory  note. 

The  Cbort  unanimously  adhered,  but  on  different  grounds.  It  was  held 
that  the  true  question  was  whether  Blaikie  had  authority  from  the  pursuer 
to  uplift  and  discharge  the  debt  of  £7000,  and  that  there  was  no  evidence 
at  all  of  such  authority.     Judgment  was  therefore  for  pursuer. 

Ad,^Trats(m,  Balfour.  Agents— -M^Ewen  &  Carment,  1V.S, Alt. — 

Sd.'Gm.  Clarkf  MarskalL    Agents — Mackenzie,  limes  &  Logan,  W.S. 

Qbant  v.  Caledonian  By.  Co. — Dee.  10. 

S^Ktration^^Level  crossing — Railway  whistles-contributory  negligence 
vhere  party  injured  is  a  child, — Grant  sued  in  Renfrewshire  Sheriff  Court 
^  damages  for  the  death  of  his  daughter,  a  girl  seven  years  old,  who,  on 
the  3d  Oct 9 1867,  was  killed  by  a  train  on  defrs*.  railway,  which  she  was 
attempting  to  cross  at  Carnegie  Farm  level-crossing,  near  Port-Qlasgow. 
^  S.S.  (Guthrie)  found  that  the  deceased  was  going  from  her  father's 
l^oae  at  Woodhall,  a  quarter  of  a  mile  from  said  crossing,  to  buy  fruit  at 
*  market  garden  on  the  other  side  of  the  railway,  accompanied  by  her  elder 
brother,  Duncan  Grant,  thirteen  years  of  age;  that  at  the  crossing  she 
waited  till  the  down  train  from  Glasgow  passed,  immediately  after  which 
the  deceased  attempted  to  cross  the  r^  behind  it,  and  was  struck  by  the 
engine  of  the  up  train  from  Greenock  on  the  other  line  of  rails,  and  so 
severely  injured  that  she  afterwards  died ;  that  the  whistle  of  the  up  train 
was  not  sounded  as  it  approached  the  crossing,  but  that  the  train  could 
have  been  seen  approaching  from  the  south  side  of  the  line,  where  the 
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deceased  and  her  brother  stood  before  she  attempted  to  cross;  that  in 
these  circumstances  the  pursuer  had  failed  to  prove  his  case,  and  assoilzied 
the  defirs.  On  appeal,  the  Sheriff  (Eraser)  adhered,  except  that  he  found 
no  expenses  due.  (See  above,  vol.  xiv.,  p.  410).  Pursuer  reclaimed;  and 
when  the  case  was  heard,  the  Court  was  equally  divided  in  opinion.  The 
case  was  afterwards  argued  before  the  Judges  of  this  Division,  with  the 
addition  of  Lord  Neaves. 

Lord  Abdmillan — Pursuer  had  not  established  his  contention,  that  the 
train  ought  to  have  slowed  at  the  level-crossing,  or  that  a  watchman  ought 
to  have  been  placed  at  the  spot  Whistling  was  a  reasonable  precaution  at 
such  a  crossing,  but  pursuer  had  not  discharged  the  onus  which  lay  on  him 
of  proving  that  the  up  train  did  not  whistle.  Further,  the  act  of  the  child 
in  crossing  the  line  immediately  behind  the  down  train  was  rash,  and  it 
made  no  difference  that  the  person  injured  was  a  young  child.  He  was 
therefore  for  adhering. 

Lord  KiNLOCH — It  was  proved  that  the  whistle  of  the  up  train  had  not 
been  sounded,  and  defrs.  were  therefore  liable.  Upon  the  question  of  con- 
tributory negligence,  he  thought  it  made  no  difference  that  the  party  in- 
jured was  a  chUd;  but  that  the  company  was  bound  to  observe  the  plain, 
simple  rule,  that  every  train  should  whistle,  and  that  the  fsdlure  to  see  the 
train  coming  when  that  precaution  was  neglected  was  not  such  negligence 
on  the  part  of  any  person  as  to  free  the  company.  He  would  not  liberate 
them  from  the  consequences  of  their  negligence  upon  any  speculative  view 
of  what  might  have  happened  if  the  child  bad  been  more  careful. 

Lord  Deas  thought  it  necessary  in  the  circumstances  that  the  whistle 
should  be  sounded;  and  that,  if  it  was  not  sounded,  and  there  was  no  con- 
tributory negligence,  the  company  would  be  liable.  The  result  of  the 
evidence  was  in  his  mind  a  conviction  that  the  whistle  was  not  sounded  by 
the  up  train.  The  question  whether  there  was  contributory  negligence  de- 
pended on  the  facts  as  to  the  child's  opportunity  of  seeing  the  np  train 
coming  along  the  line.  Here,  it  appeared  from  the  only  reliable  evidence, 
that  of  the  engineer  who  measured  the  distances  at  the  spot  for  the  pursuer, 
that  it  was  only  within  a  foot  of  the  rail  that  any  person  could  see  a  suffi- 
cient distance  along  the  line  to  guard  against  danger  from  a  train  coming 
from  Greenock. 

Lord  Neaves  thought  it  not  proved  that  the  railway  company's  servants 
had  neglected  the  reasonable  precaution  of  whistling,  and  that  the  death  of 
the  child  would  not  have  occurred  but  for  her  own  rashness  or  her  brother's, 
who  was  in  charge  of  her. 

The  Lord  President  said  the  accident  occurred  at  a  dangerous  place, 
but  in  broad  daylight.  He  was  not  of  opinion  that  it  was  excusable  in  the 
railway  company  to  omit  any  reasonable  precaution,  such  as  whistling,  at  a 
place  such  as  that  in  question.  But  though  the  whistling  of  an  approach- 
ing train  is  one  of  the  protections  against  danger  to  persons  crossing  the 
line,  the  duty  of  self-preservation  is  not  less  incumbent  on  those  persons 
themselves.  If  they  could  not  see  along  the  line  at  all,  some  extraordinary 
precaution  might  be  required  of  the  railway  company ;  but  this  was  not 
such  a  place ;  for  it  was  plain  that  a  person  approaching  the  lino  for  the 
purpose  of  crossing  it  could  see  far  enough  both  ways  to  enable  him  to 
avoid  danger  from  approaching  trains.  His  Lordship  held  it  was  not 
proved  that  the  whistle  of  the  up  train  was  not  sounded  Even  if  it  had, 
however,  it  was  what  in  a  grown-up  person  would  be  called  reckless  im- 
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pradence  to  rush  across  the  line  immediately  behind  the  passing  train. 
He  could  not  avoid  the  conclusion^  that  she  had  materially  contributed  to 
her  own  death. 

Act — Decanus,  Black.  Agent — D,  J.  Macbrair,  5,5.(7.— -^tt. — AdvocaJtus^ 
Johnttone,    Agents^Hope  S  Mackay^  W.8, 

Duncan  v.  Lees. — Dee.  14. 

Eoad — Pu&lie  Place. — Declarator  of  right  of  way  near  St  Andrews.  The 
case  was  tried  before  Lord  Mure  and  a  jury,  on  an  issue  whether  there  was 
^  a  public  right  of  way  for  foot-passeugers  from  a  point  of  the  turnpike  road 
from  St  Andrews  to  Crail  to  the  East  Sands,  thence  along  the  lands  of  Brown- 
hills  to  the  Maiden  Rock,  thence  to  the  Eock  and  Spindle,  thence  to  Kinkell 
Harbour,  and  thence  to  the  harbour  and  village  of  Boarhills. "  The  jury  found 
that  there  was  no  right  of  way  from  Kinkell  Harbour  to  Boarhills,  but  other- 
wise in  fftvour  of  pursuers.  Both  parties  moved  for  a  new  trial.  Held  that 
the  jury  was  unquestionably  right  as  to  the  road  from  Kinkell  to  Boarhills, 
there  being  no  evidence  at  all  to  support  the  pursuers'  contention  on  that 
head.  Upon  defr.*s  objection  to  the  verdict,  so  far  as  finding  for  pursuers, 
there  was  more  difficulty — the  question  being  raised  whether  the  Eock  and 
Spmdle  and  Kinkell  Harbour  were  public  places.  There  was  certainly  a 
considerable  resort  to  the  Eock  and  Spindle  as  a  place  of  curiosity;  but  it 
was  not  a  public  place  in  any  proper  sense  of  the  word,  and  no  amount  of 
Buch  resort  by  the  public  would  create  a  public  right  of  way.  As  to  Kin- 
kell Harboar,  there  was  not  sufficient  evidence  of  its  being  a  place  of  public 
reaoit.    Verdict  set  aside,  and  new  trial  granted. 

Ad. — AdvocaitUt  Strain.     Agent — A.  Beveridge^  S.S.C^—^Alt.^'Sol.' 
Cffl.  dark,  Balfour.    Agent— D.  Todd  Lees,  S.S.G. 

EOBERTSON  V.  M'Kendrick. — Dec.  li. 

Debit  Recovery  Act — Competency. — Appeal  under  the  Debts  Eecovery 
Act  of  1867.  M*Kendrick,  a  joiner  in  Perth,  sued  Eobertson  for  £47, 
being  the  balance  of  an  account.  In  the  account  annexed  to  the  summons, 
the  first  two  entries  were  £510,  the  amount  of  estimate  for  new  buildings, 
and  £59,  the  amount  of  estimate  for  shop  fittings.  The  other  entries  were 
for  extra  materials  and  work.  Credit  was  given  for  £580  received  to  ac- 
coont,  and,  after  certain  deductions,  there  remained  the  balance  sued  for. 

Robertson  objected  to  nearly  all  the  items  of  extra  charge,  and  com- 
plained generally  that  the  work  was  disconform  to  plans  and  specification. 
After  a  remit  to  an  architect^  the  S.S.  (Barclay)  decerned  for  about  £30 
against  Eobertson.  M'Kendrick  appealed  to  the  Court  of  Session,  and  the 
ugament  was  chiefly  directed  to  the  competency  of  the  action  under  the 
Debts  Eecovery  Act. 

The  Court  were  of  opinion  that  there  was  no  valid  objection  to  the  com- 
petency, for  though  the  entire  account  might  be  above  £50,  yet,  if  the 
balance  sued  for  was  below  that  sum,  the  action  was  competent  But  the 
defence,  which  to  some  extent  involved  an  inquiry  into  the  whole  contract, 
raised  the  question  of  competency.  But  it  was  not  competent  for  appt 
(Robertson)  to  raise  that  objection  now,  he  having  made  no  such  objection 
in  the  Sheriff  Court;  but,  on  the  contrary,  consented  to  the  remit  to  the 
architect.  He  must  therefore  be  held  to  have  waived  it.  On  the  merits, 
there  was  no  doubt  that  the  S.S.*s  judgment  was  sound. 

AcL—ScoU.      Agent-^.  Galletlyf  S.S.C. AlL—Strachan.      Agent— D. 

3/t7w,  8.8.C. 
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Mansoh  v.  D[jnda8. — Dec  14. 

Act  of  Sederunt,  10th  July,  1839 — Sheriff— Summons, — ^Appeal  against  an 
interlocntor  of  the  S.S.  at  Wick,  dismissing  an  action  raised  by  appt.,  on 
the  ground  that  the  Bommons  was  defective  and  inept,  inasmuch  as  it  was 
not  drawn  in  terms  of  s.  10  of  A.  of  S.  of  10th  July,  1839.  Appt.  con- 
tended that  the  A.  of  S.  referred  to  had  been  repealed  by  the  Sheriff  Court 
Act  of  1853;  and,  farther,  that  the  summons  was  conform  to  the  require- 
ments of  that  Act. 

The  Court  sustained  the  appeal,  and  recalled  the  interlocutor,  decerning 
against  respt  for  expenses. 
I  Act^-Harper, Alt, — Black 

MoiB  V.  Mackintosh. — Dec  16. 

Foresho'e — Property, — Declarator  of  right  to  a  strip  of  ground  lying  along 
the  shore  of  the  Firth  of  Clyde  ex  adverso  of  defr.'s  house  and  grounds  of 
Ardenlee,  near  Dunoon.  Defr.  held  Ardenlee  under  a  bounding  feu-charter 
from  pursuer  as  superior  of  the  lands  of  Gerhallow  (of  which  it  formed  part), 
and  the  ground  in  dispute  lay  beyond  the  boundary  of  the  feu,  which  at 
this  part  was  the  public  road  from  Dunoon  to  Toward.  In  defence,  it  was 
maintained  that  the  ground  had  been  reclainied  by  defr.  and  his  authors 
from  the  sea,  and  being  foreshore,  could  not  belong  to  pursuer,  whose  lands 
were  alleged  to  be  bounded  ''  by  the  sea-shore."  There  was  also  a  plea  to 
the  effect  that  defr.  had  right  to  use  it  as  a  means  of  access  to  the  sea-shore 
from  hia  feu.  The  L.  0.  (Mure),  after  proof,  found  inter  alia  that  "  there 
was  a  strip  of  ground  varying  in  breadth  left  between  the  road  and  the 
sea-shore  ex  adverso  of  the  property  of  defr.,  which  continued  to  be  let  to 
and  occupied  exclusively  by  the  tenants  in  the  lands  of  Cerhallow,  and 
without  interruption,  till  about  1856,  when  a  wooden  paling  appears  to  have 
been  put  up  along  the  road  in  front  of  Ardenlee,  and  some  trees  and  shrubs 
planted,  and  a  footpath  formed  on  the  ground  lying  between  the  road  and 
the  sea  by  Mr  Jamieson,  then  proprietor  of  the  house  and  ground  of  Ardenlee : 
Finds,  8th,  that  after  the  property  had  been  acquired  by  defr.  in  1860,  he 
from  time  to  time  deposited  earth  and  planted  trees  and  shrubs  upon  the 
ground  between  the  road  and  the  shore,  and  used  it  as  a  means  of  access  to 
the  sea,  and  that  in  the  year  1869  he  erected  a  breastwork  or  embankment 
to  seaward  of  the  said  ground,  and  put  up  an  iron  railing  between  the  said 
ground  and  the  road,  all  without  objection  at  the  time,  but  without  having 
obtained  the  consent  of  pursuer :  Finds  in  these  circumstances,  in  point  of 
law — 1st,  that  in  virtue  of  the  titles  to  the  lands  of  Gerhallow,  and  possession 
following  thereon,  pursuer  is  proprietor  of  the  ground  which  was  left  between 
the  road  in  question  and  the  shore,  in  front  of  the  property  belonging  to 
defr.  when  the  said. road  was  made;  and,  2d,  that  defr.  was  not  entitled  to 
take  possession  of  the  said  ground,  or  to  interpose  any  such  embankment 
and  retaining-wall  as  that  put  up  by  him  between  it  and  the  shore,  without 
the  consent  of  pursuer:  Therefore  decerns  and  declares  in  terms  of  the 
declaratory  conclusions  of  the  summons  as  amended;  and  for  removing  as 
concluded  for,  and  interdicts,  prohibits,  and  discharges  defr.  from  again 
entering  on  the  piece  of  ground  mentioned  in  the  said  conclusion,  with  the 
view  of  spreading  soil,  or  planting  trees  or  shrubs  or  making  walks  or  em- 
bankments thereon,  or  building  retaining-walls  between  it  and  the  shore,  or 
erecting  iron  or  other  railings  thereon  without  the  consent  of  the  pursuer : 
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FlDcb  parsaer  entitled  to  expenses,  of  which  appoints  an  account  to  be  given 
in,  And  remits  the  same,  when  lodged,  to  the  auditor  to  tax  and  report 

Defir.  reclaimed,  but  the  Court  adheredy  with  the  exception  of  a  slight 
modification  in  &your  of  the  defr.  in  that  part  of  the  interlocutor  relating 
to  the  conclusion  for  removing. 

Ad, — AdvocaiuSf  CrickUm,    Agents — Duncan^  Dewar,  ds  Black,  W.S, 
AU.-~MiUar,  Hunter,    Agentsr^kene  df  Feacock,  W.S. 

Graham's  Exscb.  v,  Fletcher— 2^ec.  16. 

Negctiorum  getter — ItikretL — In  1832,  the  late  Dr  Dugald  Fletcher 
effected  a  policy  of  insurance  on  his  life  for  £1000,  and  some  years  after- 
wards he  went  to  Australia.  In  1843,  Mr  Humphrey  Graham,  W.S.,  his 
agent,  received  notice  firom  the  company  that  the  amount  of  an  extra  pre- 
miam  on  the  policy  had  fallen  due,  and  that  unless  it  was  immediately  paid 
the  policy  would  be  cancelled.  Mr  Graham  paid  this,  and  also  an  annual 
premium  which  was  due,  and  informed  Dr  Fletcher  that  he  had  done  so. 
Dr  Fletcher  did  not  remit  the  sum  so  advanced,  but  wrote  requesting  Mr 
Gnham  to  keep  up  the  policy  by  raising  money  for  the  purpose ;  or  if  he 
cooid  not  do  sOy  to  dispose  of  the  policy  to  the  best  advantage.  Mr  Graham 
paid  the  premiums  till  Dr  Fletcher's  death  in  1869.  This  action  was 
broaght  by  Mr  Graham's  executors  for  the  sum  of  £2017  8s,  being  the 
amount  of  annual  and  extra  premiums  paid  by  Mr  Graham,  with  interest 
and  of  a  business  account 

The  L.  O.  (Gifford)  found  that  pursuers  were  entitled  to  repayment  out 
of  the  proceeds  of  the  policy  of  the  premiums  advanced  by  Mr  Graham, 
and  to  interest  at  5  per  cent  per  annum,  and  that  they  were  entitled  to 
acaunnlate  the  interest  with  the  capital  sums  once  a-year,  and  to  charge 
interBBt  on  the  accumulated  sums  at  said  rate. 

Befir.'s  reclaimed.  The  majority  of  the  Court  (Lord  Ardmillan  differing) 
held  that  there  were  no  sufficient  grounds  in  this  case  for  departing  from 
the  ordinary  rule  that  a  creditor  is  only  entitled  to  simple  interest  on  his 
advances,  and  to  that  extent  altered  the  L.  O.'s  interlocutor. 

Att — MiUoTy  Kinnear.    Agents — Messrs  M'Ewen  ds  Carment,  WJS,- 
AlL^WaUcm,  Hall.    Agents^A.  &  A.  Campbell,  W.S. 


SECOND    DIVISION. 

HuHiEB,  FiKLAT  &  Co.  V.  M'Naib,  Stokss  &  Dizov,  &c. — Nov.  18. 

Prcperlf — Mine — Water. — Suspension  and  interdict  by  calico  printers, 
Huyhill,  against  N'Nair,  Stokes  k  Dixon,  coalmasters  at  Greenfield  and 
Garecube,  and  Andrew  Blair  k  Co.,  calico  printers,  Maiyhill,  praying  to 
have  respts.  interdicted  from  interfering  with  the  water  of  a  spring  conveyed 
by  pipes  to  complrs'.  works,  and  used  by  them  for  their  business,  and  from 
interfering  with  or  lifting  the  said  pipes,  or  replacing  the  same  with  others, 
and  from  carrying  said  water  past  complrs'.  lands,  across  the  Kelvin,  to  the 
printworks  of  respts.,  Andrew  Blair  &  Co.  Complrs.  had  a  lease  of  their 
printworks  from  Sir  G.  Campbell,  and  for  upwards  of  forty  years  the  water 
for  their  works  had  been  derived  inter  alia  from  the  spring  in  question.  In 
1868,  U'Nair  t  Co.  obtained  a  lease  from  Sir  G.  Campbell  of  minerals  in 
tile  adjacent  lands;  and  began  to  pump  the  water  in  a  pit  which  they  had 
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sunk.  The  result  was  to  dry  np  the  spring.  Until  recently,  the  water 
thus  drained  into  the  pit  and  pumped  oat  was  discharged  from  the  pit  by 
a  pump  so  as  to  flow  in  a  direction  which  left  complrs.  the  fall  nse  of  it. 
Becently,  however,  according  to  the  averments,  an  agreement  has  been 
made  whereby  Andrew  Blair  &  Co.  secured  the  right  to  the  whole  water 
pumped  oat  of  the  pits.  To  prevent  this  diversion,  this  interdict  was 
brought.  There  was  also  an  appeal  from  the  Sheriff  Court,  raising  the 
same  questions. 

The  Court  refused  the  suspension,  holding  that  mineral  tenants  could 
not  be  prevented  from  prosecuting  the  ordinary  operations  of  their  pits, 
even  although  the  result  might  be  to  drain  off  underground  the  springs  used 
by  neighbouring  proprietors  or  tenants;  and  having  this  power,  they  could 
not  be  prevented  from  disposing  of  the  results  of  their  pumping  in  such 
way  as  they  found  most  advantageous. 

Act, — Fraser,  Maclean.  Agent — John  Oalletly^  S,S,C.  AU. — Sluind, 
B.  V,  Campbell.    Agenit — MaiUand  ds  Lyon,  W.S. 

NicoLSON  V,  MacLeod's  Trustees. — Nov.  23. 

-  Reparation — Property — Acqutescence, — ^Action  against  the  trustees  of 
Macleod  cf  Grishornish,  for  damages  for  an  encroachment  upon  ground 
held  in  long  lease  by  pursuer,  made  by  the  late  Mr  Macleod  in  the  course 
of  building  the  Portree  Hotel,  in  1864  and  1665.  Defence— (1)  That 
there  had  been  an  arrangement  between  the  late  Grishoniish  and  pursuer, 
whereby  the  latter  agreed  to  accept  certain  accommodation  from  the  former, 
and  in  respect  thereof  to  permit  the  encroachment;  (2)  That,  at  all  events, 
pursuer  had  acquiesced  in  the  encroachment,  and  was  now  barred  from 
claiming  damages. 

After  proof,  the  L  0.  (Qifford)  found  for  pursuer,  holding  that  there 
had  been  an  encroachment,  and  that  the  alleged  arrangement  and  acqui- 
escence had  not  been  proved,  and  assessed  the  damages  at  £70.  Defrs. 
reclaimed,  but  the  Court  adhered  in  substance,  modifying,  however,  the 
damages  to  £50. 

Act — Miliary  Alex.  Nichohon.    Agent^C.  8.  Taylor,  S.S.C. Alt — Lee, 

Shand.    Agenis^Macrae  &  Flctt,  W.S, 

CoLViNs  V.  Sm  Qeoege  Dunbae. — Nov.  25. 

Landlord  and  tenant — Renunciation — Pactional  rent  for  miscropping.^ 
Action  to  recover  £112  and  £19  18s  lid,  being  the  price  of  a  thrashing 
mill  and  other  articles  agreed  to  be  taken  over  by  defr.  on  the  pursuers' 
renunciation  of  their  lease  of  the  farm  of  Shorelands,  The  defence  (apart 
from  certain  objections  in  regard  to  the  minor  articles)  was  a  plea  of  com- 
pensation founded  on  a  claim  by  defr.  for  additional  pactional  rent  for 
miscropping. 

By  the  lease  dated  in  1859,  and  the  duration  of  which  was  nineteen 
years,  pursuers  were  taken  bound  at  all  times  to  cultivate  the  lands 
according  to  the  rules  of  good  husbandry,  but  during  the  last  five  years  of 
the  lease  to  cultivate  upon  the  seven-crop  shift,  and,  in  particular,  "to  have 
three  grass  fields,  two  of  which,  along  with  the  brae  grass,  shall  be  left  at 
his  removal  for  pasture  to  the  proprietor  or  incoming-tenant,  one  of  the 
fields  to  be  so  left  to  be  that  field  in  which  the  houses  are  situated; "  and 
it  was  '^  expressly  stipulated  that,  should  the  tenant  infringe  any  of  the 
preceding  stipulationa  aa  to  cropping,  he  shall  be  bound  to  pay  an  addi- 
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tional  rent  of  £6  per  acre  for  each  acre  which  he  may  so  miscrop,"  etc. 
In  the  year  1864,  pursuers  having  become  embarrassed,  applied  to  defir.  to 
take  the  lease  off  their  hands,  and  in  June,  1864,  wrote  defr.  a  letter  to  that 
effect,  in  which  they  obliged  themselves  to  leave  the  farm  in  the  rotation 
prescribed  by  the  lease  at  its  natural  termination.  The  renunciation 
having  been  accepted  in  these  terms,  pursuers  left  the  fsxm  at  Whitsunday 
and  separation  of  crop  1865;  but  defr.  alleged  that,  in  breach  of  their 
obligation,  they  failed  to  leave  the  field  in  which  the  houses  were  situated 
in  grass  during  the  last  year  of  their  occupancy,  and  had  therefore  incurred 
pactional  additional  rent  to  the  amount  of  £140. 

The  L.  O.  (Gifford),  after  proof,  repelled  the  defences,  and  decerned, 
holding,  upon  a  variety  of  grounds,  that  defr.'s  claim  for  pactional  rent  was 
exdaded.  The  Court  adhered,  though  on  narrower  grounds.  Held^  that 
there  was  an  undoubted  agreement  on  the  part  of  the  tenants  to  leave  the 
field  in  question  in  grass  at  their  outgoing;  but  that,  whatever  claim  Sir 
George  might  have  in  respect  of  the  tenant's  departure  from  that  condi- 
tion, it  was  not  a  claim  for  additional  rent  The  provision  of  the  original 
lease  founded  on,  providing  for  additional  rent,  was  only  applicable  to  the 
case  of  the  lease  coming  to  a  natural  termination,  and  could  not  with  any 
reasonableness  be  held  imported  into  the  agreement  for  renunciation.  That 
being  so,  it  was  not  necessary  to  consider  whether,  as  the  tenants  contended, 
the  leaving  of  the  field  in  grass  was  impossible,  or  whether  Sir  Qeorge  had 
acquiesced  in  what  the  tenants  had  done.  These  questions  might  come  up 
if  an  action  of  damages  were  founded  on  the  breach  of  the  agreement;  but 

in  the  meantime,  it  was  enough  that  Sir  George's  defence  was  wholly  rested 

on  lus  alleged  claim  to  additional  rent. 
AfL—Marthoilly  Beid.    Agents — Philip  S  Laingj  8,8,C. AU* — Decanus, 

LUf  Neny,    Agents— Home^  Hornet  ^  LyeU,  W.S, 

MUBBAY  AND  OtREBS  V.   ASBUTHNOTT. — NoV,   29. 

Verdid — Boad  Trustees — Right  of  Way, — ^This  case  related  to  an  alleged 
right  of  way  near  Polton,  and  was  tried  at  the  July  sittings.  The  jury 
foand  for  the  pursuers,  with  power  to  the  Court  to  enter  the  verdict  for 
defr.,  if  they  shall  be  of  opinion  that  the  road  in  question  was  legally  shut 
up  hy  the  Boad  Trustees  in  1824. 

The  question  thus  reserved  turned  upon  the  construction  of  the  Road 
Acts  of  the  county  of  Edinburgh,  which  gave  powers  to  the  trustees  of 
*^ altering  roads,"  and  also  (upon  certain  notices  being  given)  of  "suppress- 
ing pubUe  roads  of  every  description.''  It  was  contended  by  defr.  that 
Tuider  each  of  these  powers  the  trustees  had  right  to  shut  up  the  footpath 
i&  qaestion,  and  substitute  another  footpath  for  it;  and  although,  in  regard 
to  the  power  of  suppression,  certain  notices  required  to  be  given,  yet,  at  this 
distance  of  time,  it  must  be  presumed  that  " omnia  Hie  et  solenniter  acta" 
Pursuers,  on  the  other  hand,  contended  that  the  enactments  of  the  Road 
Act  were  wholly  inapplicable  to  footpaths;  that,  at  all  events,  the  power  of 
altering  was  so;  and  tiiat,  in  regard  to  the  power  of  suppression,  the  facts 
of  the  case  were  inconsistent  with  any  presumption  that  the  necessary 
notices  had  been  given.  Pursuers  further  maintained  objections  to  the  form 
of  the  verdict,  which  they  held  must  be  read  as  a  verdict  for  the  pursuers^ 
fleeing  that  it  contained  no  finding  in  fact  on  which  the  reserved  question 
of  law  could  be  raised. 

The  Oonrt  unaoimoosly  held  that  the  verdict  was  unolgectionable  in 
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point  of  form,  and  that  they  were  entitled  to  refer  to  the  Judge's  notes  of 
evidence  for  the  facts  necessary  to  raise  the  reserved  question  of  law.  On 
the  merits — ^though  on  different  grounds — ^they  all  agreed  that  the  verdict 
must  be  entered  for  pursuers.  The  L  J.  C.  and  Lord  Cowan  were  of  opinion 
that  the  power  of  altering  did  not  apply  to  footpaths,  and  that  the  power  of 
suppression  was  out  of  the  case  in  respect  of  the  want  of  notices.  Lord 
Benholme  concurred  in  the  latter  view;  but,  in  regard  to  altering,  put  his 
judgment  on  the  ground  that  the  thing  here  done  was  not  a  proper 
"  alteration."  Lord  Neaves  founded  his  opinion  mainly  upon  the  procedure 
which  the  Boad  Trustees  had  adopted,  which  he  held  to  be  unauthorised  by 
the  statute.' 

AcLSol'Gen.  Clark,  Scott  AqenU^Wotherspoon  S  Macky  flf.&C— — 4ft. 
Shandy  Mackintosh.    Agents— MackenaU  ^  Fraser,  W,S. 

Special  Case — Sloane  and  Othees.— Z>«c.  1. 

Inzdveney — Essential  Error. — ^The  parties  were  a  commission  merchant 
in  Glasgow  of  the  first  part;  certain  trustees  under  a  post-nuptial  assignation 
for  behoof  of  the  first  party's  wife  and  children,  of  the  second  part;  and 
certain  creditors  of  the  first  party,  of  the  third  part.  The  questions  were: — 
L  Whether  the  first  party  was  entitled  to  set  aside  the  trust  assignation  on 
the  ground  of  essential  error,  in  so  far  as  it  conveyed  to  the  trustees  any- 
thing beyond  a  certain  sum  of  £3000,  which  he  alleged  was  all  he  meant 
to  convey.  2.  Whether  the  third  parties  were  entitled  under  the  Act  1621 
and  at  common  law,  to  set  aside  tiie  said  deed,  in  so  far  as  necessary  for 
payment  of  their  debts. 

The  Court  found  that  there  was  no  relevant  statement  of  essential  error, 
and,  therefore,  answered  the  first  question  in  the  negative;  but,  in  regard  to 
the  second  question,  they  held  that  the  deed,  being  gratuitous,  and  granted 
with  the  result  of  making  the  granter  insolvent,  it  could  not  be  allowed  to 
prejudice  the  prior  creditors  of  the  granter. 

AcL—Madaren.     Agent— W.  Archibcuid,  SS.C. AU.—H.  J.  Moncrieff, 

Mackintosh,    Agents — J.  S  K  D.  Boss,  W.S.,  J.  S,  B.  Macandrewy  W.S, 

M.P. — Daloleish  &  FoRBEST  V.  Millar  and  Othebs. — Dec.  2. 

Process — MtUUplepoinding — ArreUment. — In  March  last,  the  raisers 
bought  firom  Mrs  Millar  certain  furniture  for  £50.  Shortly  after  they  were 
informed  that  the  furniture  in  question  formed  part  of  a  quantity  which  had 
been  bought  shortly  before  by  Mrs  Millar's  son  fiN>m  Finlay  &  Son, 
upholsterers,  Edinburgh,  and  not  paid  for,  and  arrestments  were  used  in  their 
hands  by  Finlay  &  Son,  on  the  footing  that  the  price  agreed  on  with  Mrs 
Millar  truly  belonged  to  her  son.  They  were  subsequently  interpelled  fiK>m 
paying  over  the  price  to  Mrs  Millar  by  an  intimation  from  the  trustee  on 
the  son's  sequestrated  estate.  Mrs  Millar  having  thereafter  raised  an  action 
for  the  price,  the  present  multiplepoinding  was  brought.  The  competency 
being  objected  to  by  Mrs  Millar,  the  question  came  to  be  whether  there  had 
been  proper  double  distress. 

The  L.O.  (Ormidale)  held  that  there  had  been  no  double  distress, 
and  dismissed  the  action  as  incompetent,  holding  that  the  arrestment  by 
Messrs  Finlay — ^having  been  used,  not  of  funds  and  effects  belonging  to  the 
raiser's  creditor,  but  to  her  son,  who  was  not  a  creditor  of  the  raiser's  at 
all — could  not  justify  the  raisers  in  refusing  payment  to  Mrs  Millar  under 
the  contract  of  sale  with  her.    The  Court  adhered. 

AcL — WatsoTiy  M^Larm.  Agent&^Miilary  AUwdyc^  <ft  Bobson^  FT.St-— 
AU.'-Black^  Strachan.    Agmt^D,  For^ih^  S.8,C^ 
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Hill  v.  Aethue. — Dec,  6. 

Tesiaimerd — Testing  ehuse, — ^Action  in  the  Sheriff  Court  of  Qlasgow,  in 
which  pnisaer  daimed  £37  IDs  under  the  will  of  the  late  Thomas  Hill, 
spirit  merchant,  Glasgow.  This  will,  which  was  executed  by  the  testator 
on  the  day  he  died — Sept  17, 1856 — was  objected  to  as  improbative,  since 
the  writei^s  name  was  not  mentioned  in  the  testing  clause.  After  it  had 
been  produced  in  the  process,  the  defect  in  the  testing  clause  was  allowed 
to  be  rectified,  reserving  defr.'s  objection  to  the  competency.  After  various 
procedure,  the  S.  S.  (Dickson)  allowed  a  proo^  and  thereafter  found  that 
the  writing  in  question  was  found  by  defr.  (testator^s  widow  and  executrix) 
in  her  husband's  bed  immediately  after  his  death;  that  the  testator*s  con- 
duct in  regard  to  it  showed  that  he  intended  it  to  be  operative;,  and  that 
it  was  competent  to  complete  the  testing  clause  after  the  death  of  the  tes- 
tator. Defr.  appealed,  and  the  Sheriff  (Bell)  sustained  the  appeal,  and  found 
that  no  alteration  or  addition  to  the  document  could  be  competently  made 
either  proprio  motu  of  the  parties  or  under  the  authority  of  the  S.  S.  so  late 
as  Nov.,  1868,  in  respect — 1st,  that  the  document  had  already  been  pro- 
dnced  in  the  Commissary  Court,  and  deponed  to  by  defr.  as  the  only  writ- 
ing of  a  testamentary  chiuracter  left  by  the  deceased ;  2d,  in  respect  a  judicial 
demand  had  been  made  by  pursuer  for  the  deed  as  it  stood,  he  having  had 
previously  an  opportunity,  of  which  he  did  not  avail  himself  of  getting  the 
testing  clause  completed  timeously;  and  3d,  that  it  was  at  all  events  ultra 
vires  of  the  Sheriff  Court  to  sanction  the  alteration  or  addition,  whatever 
ought  be  the  powers  of  the  Supreme  Court. 

The  Court  unanimously  affirmed  the  judgment  of  the  Sheriff,  holding 
^t,  at  all  events,  after  the  deed  had  been  produced  and  founded  on  in 
proceae^  it  was  incompetent  to  rectify  the  testing  clause.  It  was  not  neces- 
saiytodedde  the  general  question  whether  the  testing-clause  of  a  deed 
oooid  be  completed  by  an  executor  after  the  testator's  death. 

AcL-^Brand.  Agent — James  M'Caulf  S»S.C, AU, — Bal/aur,   Agents 

^Semy  ife  Shiress,  S.S.C. 

Sfeoul  Case — ^Ewabt,  &c.—Dee.  7. 

Sneeemon — Bequest  to  ExecuUyrs  of  A. — By  the  mutual  settlement  of  Mr 
ud  Mrs  Bell  of  Sinclairbum,  dated  Sept  1,  1849,  their  whole  estate  was 
BflsigDed  in  &vour  of  the  longest  liver  of  them,  with  power  of  absolute  dis- 
posid,  and  on  the  death  of  the  longest  liver,  in  case  the  estate  should  be 
nndii^KMed  o^  one-half  was  to  go  to  the  executors  of  Dr  Bell  and  a  daughter 
<tf  James  Hotchkis,  about  which  there  was  no  dispute.  The  other  half  was 
dedaied  to  belong  (one-third  to  each)  to  the  executors  of  the  deceased 
Bobert  Hawkins,  sen.,  blacksmith  in  Lockerbie;  the  executors  of  the 
deceased  John  Hawkins,  sen.,  blacksmith  in  Glasgow;  and  Jean  Hawkins, 
^  of  Samuel  Proudfoot,  in  Marchbank,  or  her  executors.  Dr  Bell  sur- 
rived  his  wife  and  died  16th  Jan.,  1867,  without  making  any  change  upon 
Ub  deed  of  settlement  Bobert  Hawkins,  sen.,  left  four  sons,  two  of  whom 
alone  survived  Dr  Bell,  the  other  two,  however,  leaving  issue.  John  Haw- 
kins, sen.,  had  two  sons,  one  of  whom  predeceased  Dr  Bell,  leaving  issue; 
the  other  also  predeceased  without  leaving  issue.  Jean  Hawkins  or  Proud- 
foot  also  predeceased  Dr  Bell  without  leaving  issue.  The  questions  thus 
raised  were — (1)  Whether  the  destination  in  fEtvour  of  the  executors  of 
Bobert  Hawkins,  sen.,  meant  his  sons  Samuel  and  James  Hawkins,  who 
weie  aUve  at  Dr  Bell's  death,  or  comprehended  the  childiren  of  his 
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deceased  sons;  and  (2)  whether  the  destination  in  favour  of  Jean  Hawkins, 
or  her  executors,  meant  her  nephews  Samuel  and  James,  sons  of  her 
brother  Robert  Hawkins,  sen.,  who  survived  Dr  Bell,  or  whether  it  com- 
prehended the  grandchildren  of  her  deceased  brothers  Robert  and  John. 

The  Court  decided  that  the  destination  comprehended  descendants  of 
parties  deceased  under  the  Intestate  Succession  Act,  although  they  died 
before  the  date  of  the  Act;  and  that  the  period  to  be  regarded  in  such 
questions  was  the  death  of  the  testator. 

Act. — SoL-Oen.  Clark,  JokfuUm,  Agent-~James  Steuart^  TF.flf.— — J.Zf. — 
Shandj  Otbbie,    Agmt^M,  M*Oregor,  8,S,C, 

Cameron  v,  Scott. — Dec.  7. 

Master  and  Servant — Warning — Local  Custom. — Appeal  from  the  Sheriff 
of  Ross  and  Cromarty,  the  question  being  whether  a  farm  servant  is  entitled 
to  notice  of  dismissal  forty  days  before  the  old  term  of  Whitsunday 
(26th  May),  the  actual  term  of  his  service,  or  firom  the  legal  term  (15th  May). 
The  pursuer  sued  for  £38  6s  8d  as  his  wages  and  allowances  from  Whit- 
sunday, 1870,  to  Whitsunday,  1871.  There  was  no  doubt  that  the  pursuer 
had  been  dismissed  on  8th  April,  1870,  and  the  question  was  whether  the 
dismissal  was  not  too  late.  The  S.  S.  (Taylor)  decided  that  the  notice  of 
dismissal  was  in  time.  He  held  that  practice  had  fixed  forty  days  before 
the  expiry  of  the  service  as  a  sufficient  time,  and  that  the  analogy  of  the 
term  of  notice  between  landlord  and  tenant,  which  had  been  fixed  by  the 
Sheriff  Court  Act  of  1853,  must  be  taken  into  account.  By  that  Act,  the 
forty  days  was  computed  from  the  actual  term  to  which  the  engagement  ran, 
and  it  would  not  be  desirable  that  a  tenant  should  be  obliged  to  give  his 
servants  notice  before  the  time  at  which  he  himself  might  be  removed  from 
the  farm. 

The  Court  affirmed  this  judgment,  holding  that^  there  being  no  allegation 
of  local  custom,  reasonable  notice  to  the  servant  must  be  held  enough,  and 
that  notice  given  forty  days  before  the  actual  termination  of  the  engagement 
was  reasonable  notice. 

A  ct — Trayner,  Agmt--  W.  R  Skinner,  8.S,  C^^^AU.-^M^Lennaru  Agent 
^jEneas  M'Bean,  W.8. 

Freer  v.  Albion  Shiphnq  Company. — Dee.  7. 

Master  and  Servant — Ship^s  Surgeon. — Freer,  surgeon  in  Glasgow,  raised 
this  action  in  the  Sheriff  Court  against  the  Albion  Shipping  Company  for 
£120,  for  services  rendered  by  him  as  surgeon  of  defr.'s  ship  Helenslie,  or 
as  damages  for  breach  of  contract.  The  agreement  of  parties  was  contained 
in  a  letter  by  which  defrs.  offered  the  pursuer  the  following  terms :  "  The 
sum  of  £25  to  be  paid  to  you  for  the  run  out  to  Otago ;  and,  if  required, 
a  cabin  passage  home  in  the  ship  to  be  allowed  without  salary."  Pursuer 
maintained  that  (1)  he  did  not  receive  a  cabin  passage  home;  (2)  that  he 
acted  as  ship's  surgeon  in  the  home  voyage,  and  was  entitled  to  remunera- 
tion therefor;  and  (3)  that  he  did  so  under  compulsion,  as  he  could  not 
otherwise  obtain  his  passage  home. 

After  proof,  the  S.  S.  (Dickson)  assoilzied  defrs.,  and  found  that  when 
the  surgeon  of  a  ship  engaged  for  the  voyage  out  gets  a  free  passage  home, 
it  is  customary  for  him  to  give  professiontd  attendance  gratuitously  to  any 
of  the  crew  who  may  require  it,  and  that  pursuer^o  attendance  must,  in  the 
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circmnstanoes,  and  in  absence  of  any  agreement  for  the  remuneration^ 
be  reguded  aa  given  upon  that  footing.     The  Sheriff  adhered. 

The  Court  adhered. 

Ad.—Eeid.     Agmt-^,  WallSf    S.S.C. AU.Sol'Gen.    Clark,  Bimie, 

Agent-^,  Webster,  S,S,C. 

Hakna  (Forbes'  Trustee)  v.  Goldie  and  Others. — Dec.  9. 

HerUahU  Security — Ccuih  Credit — Inhibition, — Multiplepoinding  brought 
bj  the  trustee  for  the  creditors  of  Patrick  Forbes,  sometime  of  St  Catherine's, 
for  the  purpose  of  distributing  the  proceeds  of  the  trust  estate,  amounting 
to  about  £6000.  Among  other  questions  raised,  a  competition  arose 
between  certain  creditors  of  Mr  Forbes,  who  had  used  inhibition  against 
bim  in  1855,  and  certain  assignees  of  the  National  Bank,  who  were  in 
right  of  a  cash  credit  bond  and  disposition  in  security  for  £2000  granted 
by  Forbes  to  the  National  Bank  in  1852,  and  operated  on  down  to  1862. 
The  main  question  was  whether  the  bank's  security  covered  advances  made 
nnder  the  cash  credit  tubsequerU  to  the  date  of  the  other  creditors'  inhibition, 
tbe  hitter's  contention  being  that,  although  under  the  Act  54  Geo.  IIL, 
cap.  137,  securities  for  cash  credit  accounts  were  legal,  yet  each  advance 
constituted  a  separate  debt  heritably  secured  as  of  its  date,  and  therefore 
ereiy  advance  subsequent  to  the  date  of  their  inhibition  was  to  be  dealt 
with  as  made  spreta  inhibitions 

The  Jm  O.  (Mure)  repelled  this  contention,  and  preferred  the  assignees  of 
the  bank,  holding  that,  under  54  Geo.  III.,  c.  137,  a  security  constituted 
in  connection  with  a  cash  credit  took  effect  as  at  the  date  of  the  bank's  in- 
feftment,  and  covered  the  whole  sums  which  came  to  be  drawn  out  under 
the  cash  credit,  without  prejudice  from  any  intermediate  diligence  that 
xoigfat  have  been  done  or  voluntary  securities  that  might  have  been  granted. 

The  Court  unanimously  adhered. 

Art.—Decanns,  MarshcUL     Agents — Ooldie  Sf  Dove,  W.8, Alt, — Sol-Oen, 

Clark,  Asher.    Agents — Morton,  Whitehead,  aTid  Qreig,  W,S, 

LoED  Tbaquair's  Trustees  t^.  Heritors  of  Innerleithen. — Dee,  13. 

Manse — Assesanent — Real  rent — Valviation  Act, — Declarator  that  pur- 
Baera  were  not  liable  to  be  assessed  for  rebuilding  the  parish  church  of 
Inoerleithen  to  a  greater  extent,  in  respect  of  certain  lands  belonging  to 
them  and  let  off  upon  long  leases,  than  the  actual  rent  received  by  them 
under  those  long  leases.  It  was  conceded  that  the  assessment  was  leviable 
on  the  real  rent^  and  the  question  came  to  be  whether,  in  estimating  that 
Teal  rent,  the  cumido  rent  was  to  be  taken,  or  the  cumtdo  annual  value  as 
increased  by  buildings,  etc.,  appearing  on  the  valuation-rolL  The  amount 
of  the  former  was  only  £80;  that  of  the  latter,  £1100.  The  L.  O.  (Mure) 
found  that  pursuer's  contention  was  excluded  by  s.  33  of  the  Valuation 
Act,  which  provides  that  when  any  parochial  or  other  public  assessment  is 
niade  according  to  the  real  rent  of  lands  and  heritages,  "  the  yearly  rent  or 
value  as  appearing  from  the  valuation-roll  shall  always  be  deemed  and 
taken  to  be  the  just  amount  of  real  rent." 

Pursuers  reclaimed,  and  the  case  was  ordered  to  be  re-tried  before  seven 
Judges.  The  majority — Lords  Cowan,  Benholme,  Neaves,  and  Deas — 
"Were  for  adhering  to  the  interlocutor  of  the  Lord  Ordinary.  The  Lord 
President^  the  Lord  Justice-Clerk,  and  Lord  Ardmillan  dissented. 

Act.^Millar,  Balfour.    Agents— T.  &  R  B,  Rankcn,  fF.S. AIL— 

^rtwer,  fTabim,    Agents^temrt  NeUson^  W.S. 
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Caibns  V.  HdWDBN  (Cockbutkn's  Exbcb.)— 2?€c.  15. 

Eefeetion — Warrandice. — Cairns  sued  Howden,  as  executor  of  Mrs  Cock- 
bum,  for  repayment  of  £800,  the  price  of  subjects  at  Eyemouth,  which  had 
belonged  to  the  late  John  Nisbet,  who,  in  1831,  granted  a  bond  and  dispo- 
sition over  them  for  £300  in  favour  of  Mrs  Cockbum.  In  1844,  Mrs 
Cockbum  exposed  the  subjects  for  sale.  Pursuer  having  purchased  them 
for  £800,  Mrs  Cockbum  granted  him  a  disposition,  with  warrandice  "  from 
my  own  proper  facts  and  deeds  only;  and  I  bind  and  oblige  the  heirs  and 
representatives  of  the  said  deceased  John  Nisbet  to  warrant  the  same  to  the 
said  John  Fuller  Cairns  and  his  foresaids  at  all  hands  and  against  all  mor- 
tals." The  remainder  of  the  price,  after  deduction  of  Mrs  Cockbum's  debt, 
was  distributed  among  the  creditors  of  John  Nisbet^  under  a  multiple- 
poinding.  Before  the  sale,  Nisbet  had  granted  an  ex  facie  absolute  con- 
veyance to  Allan  Purves  for  £200 ;  and  the  heir  of  Purves,  who  was  a 
party  to  the  multiplepoinding,  on  receiving  £145,  conveyed  the  subjects  to 
pursuer.  One  of  these  two  conveyances  to  the  pursuer  was  reduced  in  an 
action  by  the  heir-at-law  of  Nisbet  in  1867,  on  the  ground  that  the  original 
disposition  by  Nisbet  to  Purves  was  a  mere  security,  and  the  other,  on  the 
ground  that  Mrs  Cockbum  had  omitted  to  comply  with  the  terms  of  her 
bond  as  to  advertising.  In  that  action  it  was  found  that  the  heir  of  Nisbet 
was  entitled  to  declarator  of  removing  against  Cairns  on  making  payment 
of  £803.  This  sum  has  never  been  paid,  and  Cairns  is  still  in  possession 
of  the  subjects;  but  he  maintained  that  lus  absolute  title  having  been  re- 
duced, he  was  entitled  to  repayment  of  the  price  from  the  representative  of 
Mrs  Cockbum. 

The  L.  0.  (Mure)  gave  effect  to  this  contention  so  far,  but  reserved  the 
question  whether  defr.  was  liable  to  repay  the  price,  or  only  to  pay  a  sum 
e^ual  to  the  value  of  the  subjects  at  the  date  of  eviction.  His  Lordship^ 
in  a  note  to  his  interlocutor,  indicated  an  opinion  that  defr.  was  only  liable 
for  the  value  of  the  subjects  at  the  date  of  eviction. 

The  Court  held  that  as  pursuer  was  willing  to  account  for  the  rents  since 
the  date  of  the  sale,  and  only  claimed  interest  on  the  price  he  had  paid, 
that  he  was  entitled  to  have  decree.  If  he  had  insisted  in  retaining  the 
rents,  the  question  would  have  arisen  whether  he  was  to  get  the  value  of 
the  subjects  at  the  time  of  sale  or  at  the  date  of  eviction,  which  was  a  new 
question  in  the  law  of  Scotland.  But  pursuer's  offer  to  account  rendered 
it  unnecessary  to  decide  that  question. 

Act. — MiUar,  Baljbur,  Agents — Adam  A  Lang^  S.S.C.-^^-^AU.'^Sd.' 
Gen,  Clark,  OrphooL    Agents — Adamson  &  Oulland,  W.S, 
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BUTES  V.   MOAE. 

Sunday  Trading — Conviction — Destutude  of  Statute — Summary  Procedure 
Act. — Susp.  by  confectioners  in  Dundee  of  a  sentence  of  the  Magistrates 
of  Dundee,  imposing  a  fine  of  ten  pounds  Scots,  and  £1  10s  of  expenses^ 
with  the  altemative  of  Att  days*  imprisonment,  for  having  kept  their  shop 
open  and  sold  confectionery  or  other  merchandise  on  Sunday,  14th  August 
last  The  complaint,  which  was  under  the  Summary  Procedure  Act,  re- 
presented that  Mr  and  Mrs  Bute  had  contravened  the  Act  of  1661,  cap.  18, 
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and  the  Act  of  1696,  cap.  31,  and  tha  other  Acts  anent  the  pro&nation  of 
the  Sabbath  thereby  re-enacted  and  confirmed,  or  any  of  them. 

The  LoBD  Justics-Oens&al  said  that  a  great  many  objections  had  been 
taken  to  the  conviction  and  to  the  complaint.     It  had  been  maintained  (1) 
that  the  statutes  upon  which  the  complaint  was  founded  were  in  desuetude. 
In  order  to  establish  that  proposition,  it  must  be  shown  not  only  that  for 
a  long  period  of  time  no  prosecution  had  been  instituted  under  these  Acts, 
but  that  the  offences  therein  visited  with  penalties  were  flagrantly  and 
openly  committed  without  penalties  being  inflicted.     In  short,  to  bring  a 
Scotch  Act  of  Parliament  into  a  condition  of  desuetude,  it  must  be  shown 
that  the  offence  prohibited  was  not  only  practised  without  being  checked, 
bat  was  no  longer  considered  or  dealt  with  in  this  country  as  an  offence 
against  the  law.     It  was  hardly  necessary  to  say  that  the  specific  act 
chaiged  in  this  complaint  was  an  offence  perfectly  well  known  to  the  law 
of  this  coantry,  that  it  was  not  practised  openly,  and  was  certainly  not 
Teoognised  as  a  legal  and  proper  proceeding.     On  the  contrary,  the  practice 
of  this  country  undoubtedly  was  not  to  keep  open  shop  on  the  Sunday  for 
any  ordinary  purposes.     Of  course,  the  offence  of  keeping  open  shop  on 
Sunday,  or  "  using  any  manner  of  merchandise,"  which  was  the  expression 
in  the  Act  of  1661,  specially  founded  on  in  this  complaint,  was  one  that 
most  receive  a  reasonable  construction.     They  all  knew  there  were  certain 
acts  done  on  Sunday  constantly  and  unavoidably,  which,  upon  a  strict  and 
nureaaonable  construction  of  the  Act,  might  be  brought  under  its  operation. 
Bat  the  Court  was  not  dealing  with  any  such  question  at  present.     The 
only  question  was  whether  what  might  be  called  the  major  proposition  of 
theHbd^the  keeping  of  open  shop  on  the  Sunday,  or  the  using  of  any 
i^^Aoner  of  merchandise  on  Sunday — ^was  or  was  not  recognised  as  an  offence 
^S^inst  the  public  law  of  the  country?    Unquestionably  it  was  so,  and  the 
plea  of  desuetude  must  therefore  be  repelled.   It  was  contended  (2d)  that  the 
complaint  could  not  properly  be  tried  under  the  Summary  Procedure  Act 
^t  was  evident  £rom  the  whole  language  of  the  Act,  and,  indeed,  from  its 
▼ery  title,  that  it  was  a  statute  intended  to  define  and  regulate  the  sum- 
10^  procedare  of  the  inferior  Courts,  but  not  to  extend  it     When  it  was 
passed  in  1864,  the  summary  jurisdiction  of  the  inferior  Courts  of  Scotland 
stood  regulated  by  three  st«tutes— 9  Geo.  IV.,  11  Geo.  IV.,  and  1  Will 
IV.,  and  19  and  20  Vict.     No  doubt  a  summary  mode  of  trial  was  com- 
petent to  the  Sheriff  and  to  all  inferior  Courts  at  common  law,  independently 
of  the  statute.     It  was  farther  contended  that  in  the  Sheriff  Court  in  par- 
ticnhir  there  were  only  two  modes  of  trial  and  two  classes  of  cases  known 
?Kvions  to  the  passing  of  the  statute — ^namely,  the  trial  of  those  more 
§nTe  offences  which  required  to  be  remitted  to  the  knowledge  of  an  assize, 
^  proper  summary  truda     In  that  respect,  respts.  were  entirely  in  error, 
aod  the  passage  dted  from  Hume  IL,  66,  was  sufficient  to  prove  it,  because 
^  learned  author  distinctly  explained  that  before  these  statutes  there 
were  three  classes  of  cases  competent — one  consisting  of  those  trifling 
offences  which  formed  the  proper  subject  of  summary  trials;  a  second  class 
of  a  more  serious  kind,  which  might  yet  be  tried  without  a  jury,  but  not 
^'^iiunarily;  and  a  third  class  which,  from  their  gravity,  were  invariably 
emitted  to  an  assize.    The  Act  9  Geo.  IV.  did  make  reference  to  each  of 
these  dasBes  as  in  use  to  be  tried  before  the  Sheriff    The  11  Geo.  IV.  and 
1  Will,  IV.  did  not  affect  the  observations  he  was  now  making,  but 
It  was  unportuit  to  notice  that,  by  the  19  and  20  Vict,  the  same 
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kind  of  regulations  was  applied  to  the  only  other  inferior  Courts  m 
Scotland  in  use  to  exercise  criminal  jurisdiction — the  Bui^h  Courts 
and  the  Justices'  Courts — and  by  that  statute  the  mode  of  summary  trial 
was  defined  and  regulated  just  as  it  had  been  in  the  Sheriff  Courts  by  the 
9th  Qeo.  IV.  Thus  when  the  Summary  Procedure  Act  was  passed,  the 
mode  of  summary  trial  of  offences  not  prescribed  by  any  particular  Act  of 
Parliament  introducing  a  statutory  offence  was  matter  of  statutory  regulation. 
The  Summary  Procedure  Act  itself  very  clearly  and  jealously  defined  the 
different  classes  of  cases  that  might  be  tried  under  its  provisions.  S.  3  was 
devoted  to  that  object,  and  the  first  sub-division  related  to  the  jurisdiction 
belonging  to  the  inferior  Courts  to  try  common  law  offences  and  other 
offences  which  might  be  introduced  by  statute,  but  with  reference  to  which 
the  particular  statutes  did  not  describe  the  form  of  trial  It  provided  that 
these  should  proceed  before  any  Magistrate,  Sheriff,  or  Justice  in  Scotland, 
la  virtue  of  the  summary  jurisdiction  conferred  upon  them  by  the  Acts 
which  regulated  summary  trials  before  the  inferior  Courts  prior  to  1864. 
Was  this  such  a  proceeding  as  the  Sheriff,  under  the  9  Geo.  IV.,  or  the 
Justices  or  Magistrates  of  a  burgh,  under  19  and  20  Vict.,  might  try?  The 
9  Qeo.  IV.  made  it  competent  to  adopt  a  summary  form  of  procedure, 
where  the  prayer  of  the  complaint  did  not  ask  for  a  higher  punishment  than 
a  fine  of  £10  or  imprisonment  for  sixty  days,  and  in  regard  to  the  other 
inferior  Courts,  the  19  and  20  Vict,  allowed  a  summary  form  to  be  adopted 
where  the  prosecutor  did  not  pray  for  more  than  a  penalty  of  £5,  or  im- 
prisonment for  thirty  days.  The  prayer  of  the  petition  in  the  present  case 
must  therefore  be  considered  with  reference  to  this  enactment.  It  set  forth 
that  James  Bute  and  Christiana  Bute  had  rendered  themselves  liable  in  a 
penalty  of  XIO  Scots,  and,  on  failure  to  pay  the  same,  to  be  exemplarily 
punished  in  their  persons  respectively,  and  prayed  that  they  should  be 
adjudged  to  suffer  the  penalties  provided  by  the  said  Acts,  or  any  of  them. 
Now,  it  appeared  to  him  that  this  petition  did  not  fall  within  the  10  and 
20  Victoria.  No  doubt  the  pecuniary  amount  mentioned  in  the  prayer  was 
smaller  than  that  mentioned  in  the  Act  of  Parliament;  but  the  alternative 
was  much  more  onerous.  The  penalties  "  in  the  said  Acts"  were  very 
various — some  of  them  very  heavy,  and  many  of  them  of  a  totally  different 
kind  from  imprisonment  What  '^  exemplarily  punished  in  their  persons'* 
meant  it  was  not  very  easy  to  say;  but  it  certainly  might  comprehend  other 
and  heavier  punishments  than  thirty  days*  imprisonment.  On  that  ground 
alone  it  appeared  impossible  to  hold  that  the  complaint  could  be  competent- 
ly tried  by  the  Magistrates  under  the  19  and  20  Vict,  before  the  Summary 
Procedure  Act  was  passed,  and  consequently  that  it  was  incompetent 
to  try  it  under  the  first  subdivision  of  the  Summary  Procedure  Act  itself 
But  even  were  the  prosecutor  to  limit  his  prayer  to  a  fine  of  £5  or  thirty 
days'  imprisonment  before  the  Magistrates,  or  a  fine  of  £10  or  thirty  days* 
before  the  Sheriff,  such  an  offence  could  not  be  competently  tried  under  the 
Summary  Procedure  Act,  and  this  opinion  was  founded  on  a  consideration 
of  the  statutes  upon  which  the  complaint  proceeded.  The  offences  enum- 
erated in  these  statutes  were  in  many  cases  of  a  very  grave  and  serious 
nature,  calculated  to  affect  the  character  of  the  party  concerned,  and  to  have 
the  most  important  influence  upon  his  future  hfe,  his  reputation,  and  his 
standing  in  society.  Again,  they  were  offences  the  trial  of  which  seemed 
to  involve  the  Court  in  the  performance  of  a  singularly  delicate  duty.  Still 
farther!  the  statutes  themselves,  and  particularly  the  statute  of  1696 — ^upon 
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vhidi  the  present  prosecator^s  title  in  the  inferior  Court  entirely  depended 
—contemplated  that  in  all  ofifences  of  this  kind  there  should  be  an  appeal 
competent  against  any  sentence  which  might  be  pronounced;  and  yet,  if 
such  offence  could  be  tried  under  the  first  subdivision  of  s.  3  of  the  Sum- 
mary Procedure  Act,  all  right  of  appeal  would  necessarily  be  taken  away. 
It  was  contended  that  a  prosecution  under  the  statutes  against  pro&nation 
of  the  Sabbath  might  be  taken  under  the  second  subdivision  of  that  section, 
bat  it  appeared  to  him  that  the  proper  construction  of  the  section  was  this, 
that  it  had  reference  to  proceedings  for  the  prosecution  and  punishment  of 
ofiences  created  by  statute,  and  directed  by  the  same  statute  to  be  sum- 
marily prosecuted  to  conviction.  So  £eur  as  he  could  gather  from  a  careful 
perasal  of  the  Acts,  there  was  no  intention  on  the  part  of  the  Scotch  Legis- 
lature to  deal  lightly  with  these  offences  or  try  them  in  a  summary  way,  or 
to  dispense  with  any  of  the  safeguards  of  the  law  for  the  protection  of 
peiaons  when  put  upon  trial  for  great  offences,  and  he  could  just  aa  little 
apprehend  that  this  case  came  within  the  operation  of  the  second  subdivision 
IS  that  it  came  within  the  operation  of  the  first  He  had,  therefore,  come 
to  the  conclusion  that  the  second  objection  was  well-founded,  that  the 
prosecution  had  been  incompetently  brought  under  the  provisions  of  the 
Sommaiy  Procedure  Act,  and  that  the  conviction  must  accordingly  be  set 
adde. 

The  Lord  Jitstice-Clsbk  concurred.  The  Act  of  1 66 1  was  still  in  force — 
first,  because  the  injunction  or  prohibition  in  the  statute  was  in  general  and 
ordinaiy  observance;  and,  secondly,  because  it  had  been  the  basis  of  judicial 
action  in  the  case  of  PhiUips  v.  7nn«,  1835,  13  S.  778,  rev.  1837,  2  S. 
and  WL.  465.  None  of  the  elements  of  desuetude,  he  thought,  occurred 
m  the  present  case.  Probably,  so  far  as  the  punishment  was  concerned, 
to  a  certain  extent  the  Act  was  not  in  observance,  but  in  its  substance  it 
was;  aad  it  might  competently  be  made  the  foundation  of  a  prosecutioui 
It  had  been  argued  that  the  Act  of  1696  re-enacted  a  great  many  other 
statates  relating  to  offences  against  immorality,  and  that  if  the  Act  of  1696 
was  to  be  held  in  observance,  the  statutes  ratified  by  that  Act  must  also  be 
in  observance.  He  was  of  a  very  different  opinion.  Because  a  statute, 
moderate  and  reasonable  in  its  provisions,  and  in  consonance  with  the 
feeling  and  sympathy  of  the  great  body  of  the  community,  remained  in 
observance,  it  did  not  follow  that  there  might  not  be  other  statutes  referred 
to  in  the  Act  of  1696  which  stood  in  a  very  different  position.  As  time 
went  on,  legislation  and  the  law  of  the  country  became  more  or  less  liable 
to  he  modified  by  the  prevalent  feelings,  and  habits,  and  sympathies  of  the 
people;  and  no  doubt  in  the  Act  of  1696  there  was  legislation  about  matters 
vUch  was  not  in  consonance  with  the  general  feelings  of  society  at  the 
present  day — just  as  he  believed  that  the  generation  in  the  next  century 
would  look  back  to  the  criminal  code  of  the  country  at  the  beginning  of 
this  century  with  feelings  of  wonder  if  not  of  abhorrence.  The  question 
how  far  the  principle  of  custom  overruled  the  statute  law,  as  regards  our 
ancient  statutes,  was  one  of  considerable  delicacy  and  nicety.  He  was  not 
prepared  to  give  any  very  general  opinion  on  that  matter,  and  all  he  should 
say  was  this,  that  he  saw  nothing  whatever  which  in  the  slightest  degree 
ioflaenced  his  judgment  upon  the  question  whether  the  Act  of  1661  was 
affected  by  a  consideration  of  the  provisions  of  the  statutes  against  im- 
morality referred  to  in  the  Act  Begarding  the  title  of  a  private  party  to 
prosecQtei  his  Lordship  said  he  had  not  been  able  to  find  in  the  Act  of 
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1696  materials  on  which  to  deny  the  right  of  prosecution  to  the  common 
informer.  He  had  come  to  be  very  clearly  of  opinion  that  the  Snmmary 
Procednre  Act  could  not  be  applied  to  a  complaint  of  this  nature  and  in 
these  terms.  He  thought^  however,  that  the  complaint  might  have  been 
competently  brought  under  s.  19  of  9  Geo.  IV.,  before  the  Sheriff,  and 
might  have  been  worded  so  as  to  fall  within  the  powers  of  the  first  sub- 
division of  s.  3  of  the  Summary  Procedure  Act  It  was  said  that  the  words 
'' ezemplarily  punished  in  his  person,"  in  the  Act  of  1661,  implied  a  kind 
of  punishment  very  different  from  imprisonment,  but  on  that  he  had  very 
considerable  doubt,  and,  in  his  opinion,  the  only  legal  construction  of  the 
words  was  imprisonment  He  did  not  think  the  gravity  of  the  offence 
prevented  it  from  being  tried  in  the  summary  form.  No  doubt  the  character 
of  the  party  tiled  might  suffer,  as  the  character  of  everybody  tried  in  the 
same  manner  might  suffer  also,  but  that  did  not  affect  the  question.  The 
right  of  appeal,  however,  was  a  very  serious  matter,  and,  without  enlai^ng, 
he  had  only  to  say  in  the  first  place,  that  this  complaint  could  not  be  tried 
under  the  Summary  Procedure  Act,  because  the  punishment  was  not  limited; 
and,  secondly,  that  the  Summary  Procedure  Act  was  not  applicable  to  any 
offence  where  there  was  a  right  of  appeal  to  a  higher  Court. 

Lords  CowAK,  Deab,  Abdhillan,  Nbaves,  and  Jerviswoodb  also 
concurred  generally. 

The  Court  unanimously  sustained  the  appeal,  and  set  aside  the  convic- 
tion complained  of. 


SHERIFF  COURT  OF  RENFREWSHIRE,  GREENOCK— 

Sheriff  Fraseb  and  Laubie. 

Jahisson  v.  Einoaid. 

Matter  and  Servant — EmphymefU, — ^The  nature  of  this  case  appears  from 
the  judgments  which  follow.  After  proof,  the  S.S.  pronounced  the  following 
interlocutor : — 

Greenock,  10th  September,  1870. — ^The  S.S.  having  considered  the  record, 
proof,  and  productions,  Finds  that  the  document  dated  30th  June,  1868, 
is  an  agreement  for  the  hire  of  artificers,  and  therefore  finds,  in  point  of 
law,  that  it  does  not  require  to  be  stamped.  Repels  the  first  and  second 
pleas  stated  by  the  defender:  Finds,  in  point  of  fact,  that  the  defender  and 
Mr  Marshall  offered  to  implement  the  agreement  between  him  and  the  pursuer: 
Therefore,  assoilzies  the  defender  from  the  conclusions  of  the  summons,  and 
decerns:  Finds  him  entitled  to  expenses;  allows  him  to  lodge  an  account, 
and  remits  the  same,  when  lodged,  to  the  auditor  to  tax,  and  to  report 

yote, — ^The  difficulty  which  the  S.S.  has  felt  in  this  case,  will,  he  hopes, 
be  accepted  as  an  excuse  for  the  length  of  the  following  note,  in  which  be 
has  endeavoured  to  state  what  he  conceives  to  be  the  import  of  the  proof, 
and  his  opinion  as  to  the  legal  position  of  the  parties. 

In  the  summer  of  1868,  Robertson  &  Company  of  Greenock  built  a  small 
steamer,  the  Coneordia,  for  the  Sallena  Company,  represented  by  the  de- 
fenderi  Mr  Eincaid.    She  was  intended  for  river  traffic  at  Buenos  Ajrea, 
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and  was  so  built  that  she  was  shipped  across  in  pieces,  and  fitted  together 
io  Sooth  America. 

Mr  Kincaid  having  heard  that  Jamieson  and  M'Jannet,  two  joiners  in 
Robertson's  yard,  were  then  thinking  of  going  out  to  Baenos  Ay  res,  in  the 
£1  Capitan,  to  fit  up  a  deck  cabin  during  the  voyage,  thought  that  it  would 
be  an  advantage  to  secure  them  to  work  on  the  Concordia. 

The  £air  inference  from  the  evidence  is,  that  the  two  men  would  not 
bave  gone  out  unless  they  had  secured  the  jobs,  and,  on  the  other  hand, 
that  Kincaid  would  not  have  sent  them  out  to  do  work  on  the  Concordia 
alone.  The  result  of  two  or  three  meetings  was  the  written  agreement  signed 
OD  30th  June,  1868. 

In  substance,  though  it  is  bndly  expressed,  it  is  an  agreement  for  the  hire 
of  artificers,  and  therefore  does  not  require  a  stamp.  Jamieson  and  M'Jan- 
oet  went  out  in  the  El  Capitan,  and  arrived  on  26th  August,  1868.  They 
were  engaged  on  that  ship  at  Tigre,  near  Buenos  Ayres,  at  sixty  dollars  a 
daj,  and  board  and  lodgings,  until  the  evening  of  Friday,  the  1 6th  October. 
Prior  to  this  time,  the  owners  of  the  Concordia  had  contracted  with 
Marshall,  a  ship-builder  at  Tigre,  to  put  her  together,  but  they  had  not 
boond  him  to  employ  the  operatives  from  England,  "  paying  them  the 
wages  which,  according  to  the  capacity  of  each  one,  is  the  custom  in 
bis  yard." 

Thus,  before  M'Jannet  and  Jamieson  were  ready  to  commence  work,  Mr 
Kincaid  had  no  longer  power  to  employ  them  directly ;  Mr  Marshall  alone 
vonld  be  their  employer  and  payer. 

Tbe  contract,  however,  with  Kincaid  still  subsisted,  and  in  the  subsequent 
meetings  the  two  men  continued  to  hold  him  as  the  principal  obligant,  and 
if  the  contract  has  been  broken,  the  action  has  been  properly  brought 
against  Kincaid. 

in  this  action  for  damages  for  breach  of  contract  there  are  two  issues; 
one  of  fact,  the  other  partly  of  fact  and  partly  of  law.  The  first  is,  did 
Kincaid  or  Marshall  offer  Jamieson  employment  at  75  dollars  a  d^y?  which 
is  admitted,  or  proved  to  have  been,  the  current  wage  for  joiners. 

Tbe  onus  of  establishing  that  the  contract  was  broken  lies  on  the  pursuer ; 
if  he  led  no  proof,  he  could  not  get  damages;  but,  again,  the  onw  of  proving 
the  affirmative,  that  an  offer  was  made  and  refused,  lies  on  the  defender. 
In  these  circumstances  it  is  necessary  to  weigh  the  evidence  carefully. 

Was  75  dollars  a-day  offered  and  refused? 

Kincaid  first  saw  the  men  at  Buenos  Ayres  on  5th  October.  He  saw 
tbem  again  on  15th  October.  He  says  (p.  37)  that  on  one  occasion,  he, 
vitb  Afarshall's  authority,  offered  them  75  dollars  a  day;  that  they  refused' 
tbat,  and  demanded  80.  "  They  said  80  had  been  paid  on  board  the  El 
Capstan,,  and  they  did  not  see  why  they. should  get  less."  The  meeting 
to  which  Kincaid  refers  may  have  been  on  the  5tb;  M*Jannet,  in  a  diaiy, 
which,  he  says,  he  kept  at  the  time,  and  from  which  he  has  produced  a 
paper  of  extracts,  says,  "  5th  October,  Mr  Kincaid  here  to-day;  came  to  no 
arrangement  with  him;  we  are  to  see  him  on  Saturday." 

But  it  is  most  likely  that  it  was  on  the  15th,  for  Mr  Kincaid  (on  p.  44) 
says,  **  I  first  offered  75  dollars  to  the  men  in  Buenos  Ayres,  before  they 
bad  removed  their  tools  from  the  El  Capitan,  but  after  they  had  finished 
their  work."  On  the  15th,  the  men  had  finished  their  work  on  the  El 
Capitan,  but  they  had  not  yet  taken  away  their  tools.     M'Jannet  on  that 
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day  says  in  his  diary,  "  saw  Mr  Eincaid;  he  referred  us  to  Mr  Marshall,  to 
see  how  he  woald  engage  as/' 

It  is  not  improbable  that,  if  they  were  at  this  time  offered  75  dollars  a 
day,  the  men  would  have  refused  to  accept  it,  becanse  they  had  wages  on 
board  the  El  Capitan  which  they  considered  equal  to  75 ;  and  one  of  them 
says  that  he  considered  current  wages  at  Tigre  for  joiners  were  80  dollars. 
On  the  16th  October,  they  removed  their  clothes  and  tools  to  Marshairs 
yard,  and  next  day  they  took  a  letter  of  introduction  from  Eincaid  to  Mar- 
shall, not,  however,  without  objection  from  M'Jannet,  who  was  afraid,  by 
treating  with  Marshall,  he  might  lose  his  claim  on  Eincaid. 

As  Mr  Marshall  is  not  in  this  country,  he  has  not  been  examined  by 
either  party  as  a  witness.  It  would  appear  that  Marshall  wanted  the  men 
to  contract,  and  that  they  did  not  come  to  any  terms. 

Eincaid  no  doubt  says,  speaking  of  this  meeting,  "  Marshall  told  me  that 
he  had  offered  them  75  dollars;  and,  as  they  had  refused  it,  he  made  out 
a  contract,  the  amount  of  which  he  told  me,  but  I  am  not  sure,  about  £300.*' 
But  this  is  hearsay,  and  cannot  be  taken  as  evidence. 

On  the  same  evening,  the  men  saw  Eincaid,  and  reported  to  him  that 
they  had  been  offered  a  contract  They  say  (p.  25)  that  Eincaid  advised 
them  to  accept  it,  and  Eincaid  says — "  I  talked  to  them,  and  made  a  cal- 
culation of  the  contract;  and  showed  them  that,  at  the  contract  price,  they 
would  make  85  dollars  a  day ;  I  calculated  it  with  pencil  on  the  railway 
station  wall.  Again,  on  Monday  the  19th,  the  men  saw  Marshall,  and 
again,  it  would  seem,  a  contract  was  spoken  of,  and  no  terms  come  to. 

On  Tuesday  the  20th,  Marshall,  Eincaid,  and  the  two  men,  met  in  Mr 
Muir*s  office  in  Buenos  Ayrea  The  result  was  that  Marshall  went  down 
to  Tigre  to  see  in  what  state  the  vessel  was;  he  returned  at  four  o'clock, 
and  had  another  meeting  with  them.  M'Jannet  and  Jamleson  say  that  the 
result  of  the  meeting  was  that  they  accepted  Eincaid's  offer  of  75  dollars  a 
day,  and  went  accordingly  to  Tigre  to  commence  work  next  morning.  The 
entry  in  M'Jannet's  journal  is — "Tuesday,  20th  October,  morning. — 
Mr  Marshall  went  to  the  Tigre,  then  at  night.  Mr  Marshall  says  that 
the  boat  is  not  ready  for  day's  work  yet.  But  if  we  contract  for  her,  we 
might  begin.  But  Mr  Eincaid  said  we  were  to  go  up  in  the  morning  and 
start" 

Eincaid  says — "  At  this  second  meeting  at  Muir's,  I  again  made  a  cal- 
culation to  show  them  that  they  would  make  more  than  80  dollars  a  day, 
and  I  again  offered  to  guarantee  them  75;  they  again  refused." 

Muir,  a  neutral  witness,  says — "I  heard  Marshall  give  the  men  the 
option  of  75  dollars  a  day,  or  a  contract  for  a  fixed  sum ;"  and  again,  on 
(p.  34,)  he  says — '*  The  men  refused  to  take  75  dollars  a  day ;  they  made 

out  that  the  wages  were  more Both  Mr  Marshall  and  Mr  ELin- 

caid  offered  them  75  dollars  a  day." 

There  was  certainly  some  misunderstanding  as  to  the  result  come  to,  be- 
cause the  two  men  thought  they  had  agreed  to  work  at  75  dollars  a  day, 
and  went  to  Tigre,  while  Eincaid  and  Marshall  thought  they  had  refused 
the  alternative  terms  offered  them,  and  did  not  expect  the  men  to  go  to 
Tigre,  and  made  no  arrangement  for  their  going. 

Of  what  took  place  at  Tigre  we  have  only  the  two  men's  account  They 
said  the  manager  there  refused  to  allow  them  to  begin  to  work  without  a 
line  from  Marshall,  which  they  had  not  got  This  was  a  very  natural  thing 
for  the  manager  to  do.  He  afterwards  showed  them  a  contract,  and  told 
them  they  might  begin  if  they  signed  it 
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It  seems  most  likely  that  when  Marshall  was  at  Tigre  on  the  20th,  he 
had  come  to  the  conclasion  that,  looking  to  the  state  of  forwardness,  or 
backwardness  rather,  of  the  vessel,  a  contract  was  the  only  way  in  which 
the  joiner  work  could  bt  managed ;  and  that  he  had  told  his  manager  so, 
and  left  with  him  to  draw  up,  or  onlered  him  to  draw  up,  a  contract.  But 
if  we  are  to  believe  the  evidence  of  Muir  and  Eincaid,  he  so  far  gave  way 
on  his  return  as  to  offer  75  dollars  a  day,  and  that  he  understood  the  men 
refased. 

M'Jannet  and  Jamiesoh,  after  staying  a  day  at  Tigre,  returned  to 
Baeaos  Ayres.  They  did  not  see  Marshall  again ;  they  did  not,  as  far 
as  appears,  make  any  attempt  to  see  him  again ;  they  saw  Eincaid  again, 
complained  of  his  ill-treatment  of  them,  threatened  an  action,  and  said  they 
vere  going  home.  Eincaid  said  he  had  done  all  he  could,  and  that  he 
coald  do  no  more.  So  they  parted.  Jamieson  and  M* Jannet  came  home ; 
and  when  Kincaid  returned,  Jamieson  raised  this  action. 

The  impression  left  on  the  S.S.'s  mind  is  that  the  men  refused  75  dols. 
a-day  at  first  in  Muir  s,  and  that  they  had  not  made  it  clear  to  Marshall 
ud  Eincaid  that  they  afterwards  were  prepared  to  accept  it  But  that 
impression  is  a  mere  guess.  We  have  two  witnesses  one  way,  and  two  an- 
other. It  cannot  be  said,  at  least  so  it  appears  to  the  S.  &,  that  either 
party  has  proved  his  averments.  The  pursuer,  in  the  absence  of  proof, 
cannot  recover  damages.    • 

There  is,  "however,  a  second  issue,  which  is  one  partly  of  fact,  partly  of 
law,  which  must  be  considered;  what  were  the  terms  of  the  contract 
ofiered  to  the  pursuer,  and  was  the  offer  of  the  contract  a  fulfilmentof  Eincaid's 
^gation  1  The  contract,  which  was  in  writing,  has  not  been  produced.  It  lay 
OQ  the  defender  to  do  so.  But  the  pursuer  admits  its  terms  to  a  certain 
extent,  and  he  is  corroborated  by  two  other  witnesses,  Henry  and  M* Jannet. 
The  pursuer  says  that  it  bore  'Hhat  we  were  to  do  the  wood- work  to 
entire  satisfaction  for  £300,  to  be  finished  on  31st  December,  under  the 
same  penalty  Mr  Marshall  had  himself  under  his  own  contract.  I  think  it 
vaa  XI 0  arday.  In  it  we  were  to  get  60  dollars  a-day  as  subsistence  dur- 
ing time  of  working." 

M'Jannet  says,  '*  the  proposed  stipulations  in  the  contract  were  that  we 
were  to  do  whole  wood-work,  finish  it  by  31st  December,  and  get  £300. 
It  farther  said  that  if  Marshall  saw  that  work  not  going  to  be  done  by  31st 
December,  he  would  put  on  his  own  men,  and  deduct  their  wages  from  our 
money."  Afterwards  (p.  31)  he  says:  "It  was  in  the  contract  that  we 
were  to  get  60  dollars  a-day  as  sustenance  money.  We  were  to  keep  our- 
selves in  board,  but  we  were  to  sleep  in  the  shed  in  the  yard.  I  under- 
stand  that  Marshall  proposed  in  the  contract  that,  if  he  thought  we  were 
oot  likely  to  get  the  work  done  in  time,  he  might  put  his  own  men  in 
addition  to  ns;  but  I  understand  we  would  not  get  60  dollars  aday  if  the 
other  men  were  put  on." 

Now,  if  instead  of  requiring  the  men  to  sign  a  contract,  Marshall  and 
Eiacaid  had  said  you  may  work  on  the  Concordia,  but  on  these  conditions 
you  must  do  the  work  to  our  entire  satisfaction;  the  whole,  or  at  least  such 
part  of  it  as  you  are  employed  to  do,  must  be  finished  by  the  31st  Decem- 
ber, because  I  myself  am  bound  to  finish  the  whole  by  that  day;  your  wages 
will  be  at  least  75  dollars  a-day,  and  you  shall  live  in  our  yard;  but  to 
U)iure  ourselves  against  you  trifling  over  your  work,  or  doing  it  badly,  I 
shall  pay  you  only  60  dollars  a-day  in  the  meantime,  and  you  will  get  the 
Vttt  afterwards,  when  the  job  is  finished  and  well  done. 
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The  S.  S.  does  not  think  that  would  have  been  an  unreasonable  proposal, 
as  one  cootrary  to  the  terms  of  the  agreement  in  Greenock.  The  men, 
however,  say  the  offer  of  a  contract  was  not  implement  of  the  agreement : 
"  We  were  to  get  employment  at  day*s  wages,  and  these  wages  were  to  be 
the  full  wages  current,  without  deduction.  By  its  very  nature,  the  contract 
involved  a  risk  which  we  did  not  intend  to  undertaka  The  chance  of 
making  more  than  the  current  wages  was  more  than  counterbalanced  by  the 
chance  of  making  only  60  dollars,  that  is,  much  less.  The  chance  of  loss 
was  greater  because  we  were  strangers  in  the  country,  ignorant  of  the 
language,  and  were  looked  on  as  intruders  by  the  resident  British  work- 
men, who  would  probably  have  refused  to  assist  us  or  work  with  us;  and 
though  Henry  and  the  men  who  took  the  contract  after  we  left  made  their 
80  dollars  a-day,  it  by  no  means  follows  we  would  have  been  equally  for- 
tunate.'* 

The  S.  S.  feels  the  force  of  this ;  but,  after  repeated  consideration,  he 
thinks  that  frima  facie  the  contract  offered  was  a  fair  fulfilment  after 
obligation.  The  men  should,  he  thinks,  have  made  some  attempt  to  find 
men  to  work  with  them,  and  to  have  met  their  employers  more  willingly 
than  they  seem  to  have  done.  If  they  had,  after  doing  their  best,  failed  tu 
make  the  current  wages  of  the  country  out  of  the  work,  they  would  have 
had  a  very  good  claim  against  Kincaid,  but  they  did  not  do  their  best 
The  misunderstanding  was  probably  due  to  faults  on  both  sides;  but  the 
S.  S.  has  arrived  at  the  conclusion,  though  with  difficulty,  that  Kiucaid 
offered  to  fulfil  his  part  of  the  contract,  and  that  he  is  not  liable  in  damages 
as  concluded  for. 

Edinburgh,  11th  November,  1870. — The  Sheriff  having  considered  the 
reclaiming  petition  for  pursuer,  answers  thereto  for  defr.,  and  whole  process, 
refuses  the  prayer  of  the  reclaiming  petition,  dismisses  the  appeal,  adheres 
to  the  interlocutor  of  the  S.  S.,  and  decerns:  Finds  the  pursuer  liable  io 
additional  expenses;  allows  an  account  thereof  to  be  lodged,  and  remits  to 
the  auditor  of  Court  to  report. 

Note. — The  Sheriff  concurs  in  the  epitome  of  the  evidence  which  has  been 
so  distinctly  and  clearly  given  by  the  S.  S.  But  he  does  so  with  some  hesi- 
tation, and  his  ground  of  judgment  is  different  from  that  of  the  S.  S. 

If  the  question  werp  whether  the  offer  of  £300  upon  a  contract  to  per- 
form the  job  by  a  day  named,  and  under  a  penalty,  were  a  fulfilment  of  the 
contract  between  the  pursuer  and  defr.,  the  Sheriff  must  have  come  to  a 
different  decision  from  that  of  the  8.  S. 

The  pursuer  and  M'Jannet  were  not  contractors  going  out  to  Buenos 
Ayres  in  that  character ;  they  were  journeymen  carpenters,  who  went  out 
upon  day's  wages,  and  it  was  a  total  inversion  of  the  contract  to  compel 
them  to  perform  the  job  at  a  slump  sum,  at  a  given  time,  and  under  a  penalty. 
But  then  the  question  comes  to  be,  whether  or  not  day's  wages  of  a  suffi- 
cient amount  were  offered  to  the  pursuer;  and,  after  the  best  consideration 
given  to  their  proof,  the  Sheriff  has  arrived  at  the  conclusion  that  such  an 
offer  was  made.  It  is  proved  that  75  dollars  a  day  is  the  ordinary  wage 
for  a  skilled  ship-carpenter  at  Buenos  Ayres,  and  the  ordinary  wage  was  all 
that  the  pursuer  was  entitled  to  demand. ,  Now,  it  is  proved  by  Muir,  by  the 
defr.,  and  admitted  even  by  the  pursuer  himself,  that  this  sum  was  offered  to 
him;  and  he  states  that  he  acted  upon  this  footing  by  going  to  Marshall's 
yard,  and  asking  for  work.  It  appears  that  both  Marshall  and  the  defr. 
thought  that  the  pursuer  had  refused  to  work  at  75  dollars,  and  therefore 
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MMnhall  had  sent  no  notice  to  his  foreman  that  the  punaer  was  coming  to 
work  on  da7*8  wages.  The  foreman  refased  to  reeeive  the  parsner  anless 
he  got  a  line  from  Marshall;  and  then  the  parsner  and  M*Jannet  refusing 
to  be  "  humbugged  "  (as  one  of  them  calls  it)  any  more,  resolved  to  retarn 
to  this  coniitry. 

^ow^  whether  was  the  defender  in  fault  in  not  intimating  to  the  foreman 
St  Marshall's  yard  that  the  pursuer  was  coming  to  work  at  day's  wages ;  or 
was  the  parsner  in  fault  when  the  foreman  told  him  that  he  could  not  allow 
him  to  begin  work,  unless  he  got  a  line  from  Marshall,  which  he  did  not 
take  the  trouble  to  get  The  Sheriif  thinks  that  the  pnrsuer  oaght  to  have 
gone  to  Marshall,  and  told  him  what  his  foreman  said ;  and  if  Marshall 
had  then  declined  to  give  him  an  order  to  the  foreman  to  allow  him  to 
work,  the  claim  of  damages  could  have  been  clear  against  the  defr.  Kincaid. 
He  does  not  adopt  this  course,  but  returns  to  Scotland. 

Looking  to  the  terms  of  the  contract,  it  is  clear  that  the  employment  was 
to  be  irrespective  of  any  personal  service  to  Kincaid.  The  pursuer  was  to 
be  employed  in  the  Concordia,  and  it  did  not  matter  who  was  his  particular 
master.  The  Sheriff,  therefore,  does  not  think  that  there  is  anything  in 
the  argument  that  the  pursuer  was  turned  over  from  one  master  to  another, 
if  he  got  what  was  stipulated  for,  viz.,  employment  on  the  Concordia  at  the 
osoal  rate  of  wages  for  ship-carpenters  in  the  country. 

SHERIFF  COURT  OF  PERTHSHIRE.— Sheriffs  Tait  and 

Barclay,  LL.D. 

Hbnby  Chalmers  v.  Qall  and  Husband. — OeL  17,  1870. 

Property — Sign-board — Freseripiion. — An  ancient  tavern  in  Perth  had  right 
of  aooenby  a  back  entry  through  a  neighbouring  tenement  Every  successive 
tenaot  painted  his  name  over  the  entry  for  more  than  forty  years.  The 
proprietor  of  the  adjacent  tenement,  in  the  coarse  of  certain  alterations, 
obliterated  the  sign,  whereupon  an  action  was  brought  to  restore  the  sign, 
sod  for  interdict  against  interference  therewith.  After  proof,  the  following 
interlocutors  were  pronounced:  — 

Perth,  26th  August,  1870. — Having  heard  parties'  procurators,  and 
made  avizandum  with  the  process,  proof,  and  debate,  Finds,  as  matters  of 
fact,  (1)  the  defender  is  proprietor  of  the  tenement  containing  the  space 
whereon  the  sign  in  question  was  painted;  (2)  the  pursuer  has  a  right  or 
servitude  of  passage  through  the  entry  over  which  the  said  sign  was  painted, 
bat  has  no  other  right  or  title  embracing  the  right  to  have  a  sign  over  the 
entry  to  said  passage;  (3)  for  a  period  beyond  the  prescriptive  term  the 
proprietors  of,  or  tenants  in,  the  inn  or  premises  now  the  property  of,  and 
pi«Bessed  by,  the  pursuer  had  a  sign  over  the  entry  to  the  said  passage; 
bat  (4)  it  is  proved  that  such  sign  was  expressly  allowed  by  the  proprietors 
of  the  property  now  that  of  the  defender:  Therefore,  finds  in  law,  on  the 
application  of  the  facts  now  specially  found,  that  the  pnrsuer  has  not  by 
title,  or  by  possession  for  the  prescriptive  period,  independent  of  grant  or 
tulerdoce,  obtained  right  to  have  a  sign  on  the  property  of  the  defender: 
Assoilzies  the  defender  from  the  action:  Finds  her  entitled  to  expenses 
(but  subject  to  the  modification  of  oue-fourth,  in  respect  of  her  having  at 
her  own  hand!,  after  so  long  possession,  obliterated  the  pnrsuer*s  sign): 
Allows  an  account  thereof  to  be  lodged,  and  remits  the  same,  when  lodged, 
to  the  auditor  to  tax,  and  decerns. 

Nij4e. — ^There  is  no  question  bat  that  the  space  in  which  the  pursuer  had 
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his  sign  U  the  property  of  the  defender,  and  that  he  has  no  farther  title 
than  one  of  an  entry  to  his  inn.  It  will  also  be  noticed  that  it  is  not  his 
only  or  principal  entry,  but  merely  a  back  entry,  and  which  has  not 
generally  in  the  Licensing  Ck>urts  been  considered  a  recommendation  to  a 
tavern. 

The  parauer's  right,  therefore,  depends  entirely  on  possession  for  the 
prescriptive  term.  Servitades  are  strictly  interpreted,  and  are  never  to  be 
strained  to  the  prejudice  of  the  servient  tenement.  If  the  possession  be 
shewn  to  have  been  by  mere  toleration,  then  it  clearly  can  confer  no  right 
In  the  present  case  the  possession  was  by  several  snccessive  possessors,  and 
therefore  was  one  more  to  the  pouenor  than  to  the  property.  At  each 
snccessive  change  of  tenancy  there  behoved  to  be  a  change  of  name  on  the 
sign.  It  may  thus  have  been  that  the  defenders  might  grant  the 
privilege  to  one  tenant  and  deny  it  to  another.  A  proprietor  might 
grant  a  neighbour  the  privilege  of  passage  over  his  ground  and  refuse  it  to 
successive  tenants,  but  this  would  not,  after  forty  years,  give  the  proprietor 
the  right  to  demand  the  repetition  of  the  grant  to  whoever  occupied  the 
premises. 

There  are  several  decisions  as  to  these  useful  indexes  in  towns,  bat  none 
of  them  are  in  all  fours  to  the  case  in  hand. 

The  earliest  case,  21st  Nov.,  1776,  Thonwm  v.  Grerar,  M.  13,182, 
apparently  referred  to  a  conterminous  proprietor  seeking  to  paint  his  name 
on  the  house  of  a  neighbour.  This  was  of  course  denied.  There  was  no 
question  of  entry  or  possession  in  the  case. 

In  the  next  case,  27th  Feb.,  1783,  Murdoch  v.  Dutibar,  Mor.  13,184,  the 
sign-board  was  over  a  public  entry.  The  proprietor  of  the  wall  at  his  own 
hand  removed  it,  and  was  fined  by  the  magistrates  and  ordered  to  replace  it. 
This  sentence  was  confirmed.  The  right  did  not  in  that  case  £iirly 
emerge,  but  the  decision  is  a  good  precedent  for  the  modification  of  costs 
in  the  present  case. 

The  case,  19th  Nov.,  1808,  Afunro  v.  Davidson  (Hume  518),  is  a  very 
special  case.  There  is  this  important  point  of  divergence  between  that 
case  and  the  present,  that  it  was  expressly  found  that  the  party  obliterating 
the  sign  at  his  own  hand  had  "  no  title  to  the  tpace  over  the  close,**  and  which 
was  contended  to  be  a  public  thoroughfare.  The  decision  was  expressly 
put,  first,  on  that  fact,  second,  that  the  name  was  put  up  with  consent  of 
the  other  party,  and  who  was  in  possession  for  seven  years.  But  the  Lord 
President  nevertheless  expressly  stated,  **  if  they  were  to  try  the  general 
question  he  would  incline  to  the  opposite  opinion.'* 

Mr  Hume,  with  the  report  of  the  above  case,  notes  a  similar  case  in  1812, 
where  a  sign  put  over  a  shop,  but  on  the  cornice  of  division  between  and 
the  next  floor,  was  ordered  to  be  obliterated. 

In  Lennie  v.  DrysdaU,  13th  May,  1811,  a  person  residing  in  a  court 
behind  was  found  not  entitled  to  place  a  sign-board  over  the  arch  leading 
to  the  court. 

In  Buehan  v.  Carmtchad,  25th  November,  1823,  2  S.  526,  the  pro- 
prietor of  the  front  tenement  removed  a  sign-board  which  had  been  for 
thirteen  years  placed  over  the  only  entry  to  an  inn;  but  this  act  was  sanc- 
tioned "  because  the  other  party  did  not  found  either  upon  a  written  title 
or  upon  possession  for  forty  years." 

The  last  case  which  the  S.  S.  has  found  is  Walker's  Trustees  v.  Learmonth 
df  Co.,  17th  November,  1824,  3S.,  288.     This  is  the  only  authority  which 
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r^  somewhat  on  the  defender's  side,  but  there,  in  addition  to  the  reserved 
right  of  passage,  there  was  the  addition,  **for  any  otker  lueV  This  addition 
was  the  iole  ground  in  which  the  majority  of  the  Goort  proceeded,  allowing 
the  sign  to  remain,  but  ona  Judge  dissented. 

On  appeal,  the  Sheriff  (Tait)  affirmed  the  judgment,  I7th  October,  1870. 

Jet—  Wkyie. AlL—MitchdL 


SMALL  DEBT  COURT,  HAMILTON.— Sheriff-Substitute  W.  C.  Spens. 

BsLLv.  Barolay. — A^oi.  25,  1870. 

Calling  up  bond  and  disposition  in  security — Expense  of  notarial  intimor 
tm$. — James  Bell,  farmer,  Wranghulm,  sued  Mr  William  Barclay,  writer, 
Himilton,  for  J&9  10s., in  repetition  of  a. payment  made  by  his  agent,  Mr 
Torrance,  for  .him,  nnder  protest,  to  Mr  Barclay,  being  the  fees  charged  by 
Mr  Barclay  for  the  preparation  and  execution  of  notarial  intimations  of  the 
ailing  up  of  two  bonds  and  dispositions  in  security,  granted  by  Bell  to 
Dionysius  Onufri  Marianski.  Before  these  notarial  intimations  were  made, 
Mr  Torrance  wrote  Mr  Barclay,  in  answer  to  a  note  of  his,  stating  that  the 
bonds  would  be  duly  paid  up  at  the  then  ensuing  term  of  Martinmas. 
Notwithstanding  this  notice,  however,  notarial  intimations  were  given. 
The  point  raised  being  one  of  importance  both  to  the  profession  and  the 
pabHc,  the  Sheriff,  after  hearing  the  agents  for  the  parties,  took  time  to 
consider  the  case;  and,  on  25th  November,  he  pronounced  decree  for  the 
sam  claimed.  The  following  are  the  grounds  of  decision: — After  narrating 
tbfi  facts  of  the  case,  his  lordship  proceeded  to  say:  The  bonds  in  question, 
uid  tbs  notarial  intimations,  are  admittedly  granted  in  the  forms  set  forth 
in  Sehedules  F.  F.,  Nos.  1  and  2  of  the  **  Titles  to  Land  Consolidation 
Ad"  Mr  Barclay  states  that  he  acted  under  the  instructions  of  his  client, 
Mr  MariaoskL  But  had  these  notarial  intimations  not  been  made  in  terms 
of  the  statute,  no  sale  could  have  taken  place,  in  the  event  of  the  debtor 
not  being  able  to  discharge  the  security  at  the  term,  under  the  power  of 
ttle  contained  in  the  bonds;  and  he  might  have  been  exposed  to  legal  pro- 
ceedings, had  this  occurred,  at  the  instance  of  his  client,  Mr  Marianski. 
Sections  118  and  119  of  the  statute  are  repealed  by  the  "Titles  to  Land 
Consolidation  Amendment  Act"  of  the  succeeding  year,  the  32  and  33 
Vict,  c.  116;  and  it  i&  these  sections  which  define  the  import  of  the  clause 
of  power  of  sale^  and  the  clause  of  obligation  for  the  expenses  of  assigning 
and  discharging  the  security.  The  substituted  clauses  are  declared  incor- 
iwcated  with  the  1868  Acts,  and  the  form  of  the  relative  schedules  already 
referred  to  remain  unaltered.  The  bonds  were  duly  paid  up  at  Martinmas, 
bat  Mr  Barclay  declined  to  deliver  up  the  writs,  unless  the  fees  or  notarial 
intimation  were  paid  by  the  debtor  and  pursuer.  The  payment  was  made 
to  Mr  Barclay,  as  the  receipt  bears  **  under  protest,"  and  this  action  is  now 
broaght  to  recover  the  expense  of  these  notarial  intimations. 

Now,  it  is  quite  true  what  Mr  Barclay  says,  that  no  sale  could  have  taken 
pisce  in  the  event  of  failure  on  the  pursuers'  part  to  pay  up  the  bonds,  as 
promised,  at  Martinmas,  in  spite  of  the  letter  of  intimation  by  Mr  Torrance, 
tuiless  notarial  information  had  been  given  in  terms  of  the  statute.  It 
certainly,  however,  commends  itself  to  our  sense  of  what  is  proper,  that  in 
exercising  the  power  of  sale  contained  in  the  bonds,  the  proceedings  should 
not  canse  unnecessary  annoyance;  and,  from  inquiries  I  have  made,  it  is 
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exceedingly  antlsnal,  if  not  unheard  of,  in  practice,  when  it  has  been  inti- 
mated by  the  debtor,  that  he  will  be  prepared  to  meet  the  bonds  he  is 
obligant  in  to  make,  notwithstanding  such  notarial  intimations.  Still,  I 
think  Mr  Barclay,  if  he  continued  to  act  as  Mr  Marianski's  acfent,  was 
bound  to  act  by  the  instructions  he  received  from  his  client.  We  must, 
however,  look  to  the  terms  of  the  Act,  their  relative  schedules,  and  the 
bonds  themselves,  in  order  to  determine  whether  the  liability  for  these 
notarial  intimations  attaches  to  the  debtor  or  creditor  in  the  bonds.  If  it 
attaches  to  the  latter,  the  pursuer  is  entitled  to  prevail,  for  the  plea  of  Mr 
Barclay,  that  he  was  acting  for  a  disclosed  principle,  is,  of  course,  untenable; 
inasmuch  as  the  receipt  is  in  Mr  Barclay's  own  name,  the  fees  went  into 
his  own  pocket,  and  the  work  was  done  by  him,  and  he  himself,  in  a  ques- 
tion with  the  pursuer,  is  principal. 

Now,  in  the  bonds.  Bell  grants  that  he  has  received  a  sum  from  Mari- 
anski,  which  he  binds  himself  to  repay  at  a  date  past  before  the  notarial 
intimations  were  made,  with  a  fifth  part  more  of  liquidate  penalty  in  case 
of  failure.  Then,  at  the  end  of  the  deeds,  we  have  the  clauses:  "  And  I 
oblige  myself  for  the  expenses  of  assigning  and  discharging  this  security;'* 
and  the  other  clause:  "  And  on  default  of  payment,  I  grant  power  of  sale."* 
These  are  the  only  clauses  I  need  to  refer  to  in  the  bonds.  Then,  in  the 
notarial  intimation,  notice  is  given  that  *'  payment  is  now  required/'  of  the 
principal  sum,  with  the  interest  then  due,  and  the  interest  that  shall  accrue 
on  the  principal  sum  till  paid;  and  then  it  goes  on:  ''And  I  further  give 
you  notice,  that  if,  at  the  expiry  of  the  period  of  three  months  from  the 
date  hereof,  the  sums,  principal  and  interest,  and  liquidate  penalty  incurred, 
and  to  be  incurred,  of  which  payment  is  now  required,  shall  not  be  paid," 
then  the  power  of  sale  should  be  exercised  under  the  '*  Titles  to  Land  Con- 
solidation Act."  The  words  of  the  32  and  33  Vict.,  c.  116,  s.  7  (or  the 
words  of  the  substituted  119  section  of  the  31  and  32  Vict.,  c.  101),  with 
reference  to  the  clauses  of  the  bond  above  quoted,  are  these:  **  And,  as  if 
it  had  been  thereby  fnrther  provided  and  declared,  that  If  the  granter 
should  fail  to  make  payment  of  the  sums  that  should  be  due,  by  the  per- 
sonal obligation  contained  in  the  said  bond  and  disposition  in  security, 
within  three  months  after  a  demand  of  payment  intimated  to  the  granter," 
in  the  form  prescribed,  then  "  immediately  after  the  expiration  of  the  said 
three  months,"  the  granter  should  be  entitled  to  sell. 

It  seems  clear  to  me  that  the  expense  of  these  notarial  intimations  does 
not  fall  properly  within  the  words:  "  And  I  oblige  myself  for  the  expenses 
of  assigning  and  discharging  this  security;"  it  can  only,  therefore,  come 
within  the  clause  of  penalty  in  the  bond.  Now,  although  the  bond  bears 
that  repayment  shall  be  made  at  a  term  already  past,  with  liquidate  penalty 
in  case  of  failure,  these  conventional  words  of  style  are  governed  by  the 
clauses  of  the  Acts;  and,  as  no  payment  could  be  demanded  till  after  the 
notarial  intimation  of  thtee  months  under  the  Acts,  so  in  this  case  there 
cannot  be  said  to  have  been  any  default;  and,  if  no  default,  there  can  be 
DO  penalty. 

For  this  reason  I  am  inclined  to  hold  that  the  debtor,  the  pursuer  in  this 
action,  is  entitled  to  repetition  of  the  price  paid  for  the  notarial  intimations 
in  question. 

Act. — John  Torrance, A  It,  — Party, 
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URBAN  HYPOTHEC. 

In  a  former  article*  we  topk  occasion  to  sketch  the  several  steps  by 
which  the  law,  now  known  as  the  law  of  rural  hypothec,  attained  its 
present  position.  We  endeavoured  to  show  that  it  had  its  origin  in 
the  transition  period,  between  the  time  when  land  was  cultiva^  by 
the  servants  and  dependents  of  the  owner,  and  the  time  when  it  came 
to  be  more  or  less  cultivated  by  tenants  holding  under  proper  contracts 
of  lease  for  money  renta  Under  the  earlier  state  of  relations,  the 
whole  prodace  and  effects  on  the  ground  were  the  property  of  the 
landlord;  and,  in  the  transition  period,  the  same  principle  was  held 
toapi^y  until  the  rent  was  paid,  under  the  name  of  "the  privilege  of 
the  master  of  the  ground."  The  introduction  of  money  rents,  which 
implied  right  on  the  part  of  the  tenant  to  sell  his  crop  in  order  to  pay 
hi$  rent,  along  with  other  changes,  appears  to  have  rendered  the  theory 
of  the  landlord's  ownership  of  the  crop,  as  the  basis  of  his  preference, 
no  longer  tenable  Yet,  such  was  the  tenacity  of  the  ancient  theory 
that,  before  the  Act  of  1469,  c.  12,  the  goods  of  the  tenants,  with  the 
exception,  perhaps,  of  the  household  furniture,  were  liable  to  be  dis- 
trained for  the  debts  of  the  landlords. 

After  the  changes  in  the  condition  of  agriculture  occasioned  by  the 
introduction  of  money  rents,  the  Courts  of  Law  found  that  the  theory  of 
the  landlord's  ownership  of  the  tenant's  crop  had  ceased  to  be,  by  itself, 
I  satisfactory  ground  for  the  privileges  claimed  by  the  landlord,  and  they 
nsorted  to  the  doctrines  of  the  Roman  Law  of  Hypothec  or  Pledge. 
Under  the  doctrines  of  that  law,  and  under  the  name  of  hypothec,  they 
i&aintained  and  perpetuated  the  effect  of  the  ancient  "  privilege  of  the 
master  of  the  ground,''  not  only  as  to  the  fruits  of  the  ground,  but  also 
M  to  the  stocking  and  implements,  as  explained  in  our  former  article. 
Lord  Karnes,  who,  with  the  exception  of  Mr  Walter  Ross,  is  almost 
oar  only  philosophic  writer  on  jurisprudence,  has  not  hesitated,  in  his 
Qncidations  of  the  Law  of  Scotland,+  to  describe  the  step  by  which 

*  8ee  Journal  of  JnriBpradence,  yol.  xiii.,  p.  252. 

t  Kjmdm'  £laoid»tions  of  the  Law  of  BootUnd,  Arl  x. 
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this  was  done  as  a  "  blunder."  We  have  ourselves  also  endeavoured 
to  show  that  the  grounds  on  which  the  ancient  privilege  rested,  had 
ceased  to  tie  applicable,  and  that  the  introduction  by  our  Courts  of  Law, 
at  their  own  hand  and  without  legislative  authority,  of  a  new  system  of 
preferences  from  a  foreign  source,  was  not  within  their  proper  functions, 
according  to  the  well-known  rule  that  the  function  of  a  Court  of 
Justice  is  jus  dicere  non  jus  dare.  Some  further  remarks  on  the  sub- 
ject may  be  found  in  the  judgment  of  Lord  Brougham  in  the  case  of 
Dunlop  V.  Dcdhousie,  Dea  7,  1830,  4  W.  &  S..  p.  429. 

Urban  hypothec  has  its  origin  on  grounds  totally  different  from 
rural  hypothec.  Urban  subjects,  let  for  the  dwelling  or  residence  uf 
the  tenant,  are  supplied  by  the  landlord  or  lessor  for  occupancy  by  the 
tenant  in  the  condition  in  which  he  is  to  use  them.  They  yield  no 
fruita  They  are  not  themselves  to  be  the  subject  of  any  operative 
or  productive  industry  by  the  tenant.  He  does  not  cultivate  theiu, 
or  invest  in  them  either  capital  or  labour.  He  contributes  nothing 
to  the  subject  itself.  He  merely  brings  upon  the  premises  the  fur- 
niture and  other  effects  necessary  for  his  own  use.  These  effects 
continue  to  be  his  own  property,  but,  at  the  same  time,  being  brought 
within  premises  which  are  taken  as  a  place  of  deposit  for  them  in 
connection  with  their  owner's  inhabitancy,  it  seems  natural  that  they 
should  be  liable  to  be  retained  or  detained  within  the  premises  until  the 
rent  incurred  for  the  premises  should  be  paid.  They  have  been,  as  it 
were,  delivered  into  the  hands  of  the  landlord,  on  his  own  premises, 
to  be  retained  in  pledge  or  security  of  his  rent  They  are  not  intended 
to  be  removed  or  traded  with  in  any  way  by  the  tenant  during  his 
occupancy.  They  are  not  only  not  put  to  any  commercial  purpose, 
but  are,  as  it  were,  expressly  withdrawn  from  commerca  The 
doctrines  of  the  law  of  retention  or  pledge  or  hypothec  thus  become 
directly  applicable  to  them,  in  security  of  the  claims  of  the  landlord 
for  his  rent. 

In  urban  subjects,  also,  the  possession  of  any  one  year  or  term  re- 
sembles that  of  any  other  year  or  term,  and  it  makes  no  difference  to 
either  party,  as  regards  the  condition  of  the  subjects  let,  at  what  period 
the  set  may  be  brought  to  a  termination.  The  tenant  has  contributed 
nothing  to  these  subjects.  He  has  not  improved  or  enhanced  theni, 
or  invested  means  in  them  in  any  way;  and,  if  he  pay  his  rent,  he  can 
always  bring  away  with  him,  without  loss  of  any  kind,  everything  that 
he  brought  to  them. 

This  right  of  retention  for  house  rent  has  probably  always  existed 
in  the  law  of  Scotland,  without  the  aid  of  positive  enactment, 
and  the  doctrines  of  the  Roman  law  on  this  head  being  to  a  great 
extent  analogous,  it  became  customary  to  apply  them  and  to  use  the 
nomenclature  of  that  system.  In  this  branch  of  the  law  of  hypothec, 
it  does  not  appear,  as  in  regard  to  the  laws  of  rural  hypothec,  that 
there  was  any  inconsistency  in  doing  so.  But  the  Courts  of  Law 
have  considered  it  reasonable  to  restrict,  or  it  may  be  to  extend,  the 
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exercise  of  the  privilege  of  nrban  hypothec  to  a  period  of  three  months 
after  the  last  term  when  the  rent  fell  dna 

It  thus  appears  that  the  law  of  urban  hypothec,  and  what  is 
DOW  in  force  as  the  law  of  rural  hypothec,  derive  their  origin  from 
totally  different  sources.  While  tiie  former  is  derived  from  the 
principles  of  the  law  of  pledge,  the  latter,  although  called  by  a 
similar  name,  was  not  introduced  on  the  same  principle  of  pledge,  but 
as  a  surrogcUum  for  a  principle  founded  on  a  theory  of  property  on  the 
part  of  the  landlord  in  the  crops  and  effects  of  the  tenant,  which  came 
to  be  abandoned  in  name,  although  not  in  substance. 

It  is  possible  that  the  Roman  law  of  rural  hypothec  may  have  had 
its  origin  in  the  same  way  as  our  own,  and  that  also,  in  the  same  way 
as  in  our  own  law,  the  effect  may  have  survived  the  causa     But  the 
law  of  rural  hypothec  was  never  identical  with  the  law  of  urban 
hypothec  in  the  Boman  system  any  more  than  in  our  own.    On  the 
coQtnuy,   it   was  different,   both   in   principle  and    in   application. 
In  the  Boman  law,  rural  hypothec  confers,  in  some  respect-s,  narrower 
priTil^es  than  urban  hypothec.     For  example,  in  the  Digest,  B.  20, 
T.  2,  8.  4,   it  is  stated: — '*Eo  jure  utimur  ut  quae  in  praedia 
urbana   inducta    iUata    sunt,   pignori    esse  credantur,    quasi  id 
tacUe  oanvenerit;  IN  RUSTICIS  PRA£Dns  contra  observatur."     In 
the  law  of  Scotland,  on  the  other  hand,  the  law  of  rural  hypothec, 
^  applied  previously  to  the  Act  of  1867,  is,  with  two  remarkable 
exceptions,  as  wide  in  its  application  as  the  law  of  urban  hypothec, 
and  greatly  more  potent  in  the  vindication  of  its  claims.      The  two 
exceptions  are  the  crop  of  which  the  rent  has  been  paid,  and  the 
lioosebold  furniture  of  the  tenant.     Both  point  to  the  origin  of  the 
law  on  the  principle  of  property  on  the  part  of  the  landlord.     The 
property  of  the  crop  is  held  to  pass  to  the  tenant  on  the  rent  being 
paid  of  the  year  in   which  it  was  produced   so  completely  that 
the  landlord  has  no  claim  to  it  on  account  of  any  other  reat,  even 
although  it  should  have  been  left  on  the  farm.    It  ceases  thereafter  to 
be  a  subject  of  hypothec  or  retention.     On  the  other  hand,  previous  to 
the  Act  of  1867,  it  could  be  followed  into  the  hands  of  bona  fide  pur- 
chasers, and  other  third  parties,  and  taJcen  back  firom  them  in  satisfac- 
tion of  the  landlord's  claims,  as  long  as  any  portion  of  the  rent  of  the 
year  in  which  it  was  produced  remained  unpaid.     The  latter  exception, 
tt  (0  the  household  furniture,  is  a  debatable  point,  but  the  very 
cucamstance  of  its  being  debatable,  or  otherwise  in  an  exceptional 
position,  points  to  a  period*when  possibly  everything  on  the  farm,  ex- 
cept only  the  household  effects  of  the  cultivator,  were  provided  by, 
and  were  the  property  of,  the  owner  of  the  soil.     At  all  events,  both 
exceptions,  and  the  respective  conditions  of  both  of  them,  are  entirely 
inconsistent  with  any  theory  of  the  law  of  rural  hypothec,   being 
originally  founded,  like  that  of  urban  hypothec,  on  the  doctrine  of 
pledge  or  retention. 

Bat  whatever  be  the  history  of  the  law  of  hypothec,  its  retention  in 
tbe  law  as  giving  rights  of  preference  over  other  creditors,  must  now 
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depend,  in  regard  to  each  of  its  branches,  apon  its  present  conditions 
and  effects.  Every  such  preference  to  individual  creditors  is  prejudi- 
cial to  other  creditors  and  to  the  public  at  large,  unless  it  stand  upon 
grounds  of  public  advantage  and  convenience,  which  more  than  coun- 
terbalance the  detriment  or  injustice  which  it  may  otherwise  cause. 
For  example,  funeral  expenses  are  at  present  preferable.  The  ques- 
tion for  the  community  and  for  the  legislature  in  regard  to  them  is, 
whether  it  is  better  that  they  should  continue  to  be  so,  or  that  raen 
should  remain  unburied  when  their  assets  are  insufficient  to  meet 
their  debts?  The  public  and  the  legislati}re  would,  of  course,  vote  for 
the  continuance  of  the  privilege.  In  the  same  way,  death<bed  ex- 
penses are  also,  preferable.  Is  it  better  that  this  .should  continue,  or 
that  men  who  are  unable  to  pay  their  debts  should  die  of  want  and 
neglect?  Humanity  would  answer  this  also  in  favour  of  the  former 
alternative.  In  regard  to  carriage  of  goods  and  the  like,  it  is  mani- 
festly for  the  convenience  and  advantage  of  the  public  that  the  carrier 
should  have  a  right  of  retention  over  the  goods  until  he  is  paid  for 
their  freight.  On  the  other  hand,  it  has  been  held  not  to  be  for  the 
general  advantage  that  he  should  have  any  right  of  retention  over  one 
parcel  of  goods  for  the  carriage  of  other  goods,  or  for  any  general 
balance  which  may  be  due  to  him ;  and  no  such  right  is  allowed. 

In  regard  to  the  law  of  preference  or  hypothec  for  the  rent  of  urban 
subjects,  by  which  are  principally  meant  dwelling  houses,  the  question 
is,  in  the  same  way,  whether  or  not  it  is  for  the  general  advantage  or 
otherwise,  that  the  proprietors  of  such  subjects  letting  them  to  tenants 
should,  or  should  not,  have  any  preference  over  the  other  creditors  of 
the  tenant  upon  the  furniture  and  other  effects  brought  into  such  pre- 
mises? General  equitable  principles,  and  the  doctrines  of  freedom  of 
trade  and  commerce,  are  against  all  preferences,  except  where  they  are 
for  the  general  advantage,  as  in  the  examples  which  have  been  referred 
to.  Has,  then,  urban  hypothec  any  such  advantages  to  recommend  and 
justify  its  continuance?  On  the  one  hand,  it  may  be  urged  that  it 
enables  families,  however  insolvent  they  may  be,  as  long  as  they  may 
have,  or  can  obtain,  chattels  sufficient  to  meet  their  rent,  to  obtain  the 
shelter  of  a  roof.  But  for  such  a  law,  they  might  have  to  perish  on  the 
street  As  a  question  of  humanity,  it  has  claims  similar  to  those  in  vir- 
tue of  which  preferences  are  allowed  for  deathbed  and  funeral  expenses. 
Urban  hypothec  is  not  in  this  respect  like  rural  hypothec.  As  matter 
of  humanity,  a  man  need  not  have  a  farm,  but  he  must  have  where  to 
lay  his  head ;  and  this  the  law  of  urban  hypothec  facilitates  his  ob- 
taining. On  the  other  hand,  in  the  event  of  insolvency,  the  landlord 
of  the  dwelling  house  has  a  preference  over  the  other  creditors  on  the 
furniture  and  effects  within  the  house  to  the  extent  of  the  rent  These 
are  the  grounds  on  both  sides  on  which  the  question  of  urban  hypothec 
falls  to  be  considered.  As  a  question  affecting  trade  and  commerce, 
it  is  a  very  small  one.  The  rent  of  a  tradesman's  dwelling  house  can 
seldom  form  any  great  item  of  his  balance  sheet  But,  in  a  social 
point  of  view,  and  as  involving  the  means  of  procuring  the  shelter 
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necessary  to  maintain  life,  the  subject  is  one  of  very  great  importance, 
and  it  would  not  be  just  or  reasonable,  in  disregard  of  such  considera- 
tions, to  dispose  of  it  for  the  sake  of  so-called  uniformity,  and  merely 
as  an  adjunct  of  any  other  question  to  which  it  may,  or  may  not,  in 
some  of  its  aspects,  have  some  apparent  resemblance.  In  the  balanced 
adjustment  of  human  affairs,  no  single  principle  can  obtain  unlimited 
and  unqualified  operation;  and  as  long  as  legal  preferences  for  such 
charges  as  freights  and  the  like  cannot  be  abolished,  it  must  always  be 
a  question,  determinable  by  its  own  special  expediency,  whether  any 
individual  description  of  preference,  such  as  that  of  urban  hypothec, 
shoald  come  within  the  rule  or  the  exception.  It  cannot  surely  be 
supposed,  for  example,  that  any  advocate  for  uniformity  in  legislation 
would  ever  go  the  extreme  length  of  proposing  to  abolish  the  right  of 
retention  of  an  innkeeper  or  a  lodging-house  keeper  over  the  luggage 
of  a  lodger  for  his  tavern  bill  or  board.  Such  preferences  have  them- 
selves a  principle  counteracting,  for  general  advantage  and  convenience, 
the  wider  principle  of  placing  every  creditor  on  the  same  level 

The  question  of  urban  hypothec  has  been  principally  considered  as 
affecting  the  rents  of  dwelling  housea  There  is  another  class  of  sub- 
jects, such  as  shops,  mills,  manufactories,  mines,  etc,  which  have  been 
hitherto  included  under  the  operation  of  the  law  of  urban  hypothec,  to 
which  the  considerations  which  have  been  stated  as  applicable  to 
dwelling  houses  cannot  be  held  to  apply.  Such  subjects,  when  let 
in  teoancy,  seem  rather  to  fall  under  the  proper  commercial  principles 

which  are  applicable  to  the  letting  and  tenancy  of  land. 

The  classes  of  preferences  which  we  have  discussed  at  present  are 
^i  preferences  by  the  operation  of  the  common  law.  Those  which 
Are  constituted  by  express  contract,  mortgage,  and  the  like,  stand 
upon  different  ground.  We  do  not  enter  upon  the  discussion  of 
them. 

We  think  it  has  been  made  clear  that  rural  and  urban  hypothec  have 
Qotbeen  introduced  either  on  common  grounds  or  on  common  principles. 
But  whatever  may  be  the  history,  either  of  the  law  of  rural  hypothec 
or  of  urban  hypothec,  and  whether  they  had  a  common  origin  or  other- 
vise,  they  have  widely  diverged  in  their  operation  and  results.  It  is 
according  to  the  present  effects  of  each  respectively  that  they  should 
^  judged  in  modem  legislation.  In  considering  them  on  such  a 
footing,  catalogues  of  examples  of  similar  privileges,  more  or  less  in- 
JQiious  and  prejudicial,  from  the  laws,  either  ancient  or  modem,  of  our 
own  or  of  other  countries,  have  nothing  to  do  with  the  matter,  except 
in  so  far  as  they  can  stand  the  test  of  the  best  principles  of  scientific 
t^uomy  as  now  understood.  It  cannot  be  doubted  that  many  of  such 
privile^  are  open  to  the  observation  in  the  *'  Wealth  of  Nations," 
that  "  Laws  frequently  continue  in  force  long  after  the  circumstances 
which  first  gave  occasion  to  them,  and  which  could  alone  render  them 
reasonable,  are  no  more."  In  our  previous  article  we  endeavoured  to 
consider  the  position  and  effects  of  rural  hypothec  according  to  those 
principles,  as  we  have  of  urban  hypothec  in  the  present  article.     We 
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have  also  endeavoared  to  show  the  important  distinctions  which  exist 
between  them,  and  among  others,  that  the  question  of  urban  hypothec 
in  regard  to  dwelling  houses  lies  almost  wholly  outside  of  the  sphere 
of  commercial  considerations,  while  the  question  of  rural  hypothec 
vitally  affects  the  most  fundamental  subject  of  our  national  resources, 
and  the  industrial  and  social  and  other  relations  which  depend  upon  it 
Any  legislation  which  disregards  these  important  distinctions  would 
neither  be  sound  nor  satisfactory.  D.  M.  S. 
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ON   THE  INEQUAUTT  OF  SENTENCES  IN   CBDONAL  CAU8E& 
Bt  FREDERICK  HALLARD,   Esq.,    Advocate, 

ONB  OF  THE  SHSRIFr-SUBSTITUTES  OF  MIDLOTHIAH. 

It  is  in  the  sentence  that  all  our  criminal  procedure  culminates;  it  is 
for  the  sake  of  the  sentence — for  the  sake,  let  us  say,  of  the  good  to 
be  d(me  by  the  sentence — that  the  prosecution  was  begun  and  carried 
through  to  an  affirmative  verdict,  with  no  thought  of  counting  the  cost 
The  verdict  has  been  given ;  what  security  have  we  that  the  sentence 
to  follow  upon  that  verdict  shall  be  the  right  sentence?  Too  light,  it 
wrongs  society;  too  heavy,  it  wrongs  the  criminal  Do  we  make  suf- 
ficient provision  beforehand  against  error,  or  subsequently  give  a  suffi- 
cient remedy  1    These  two  points  are  the  subject  of  the  present  paper. 

Any  person  satisfied  with  things  as  they  are  will  easily  find  a 
plausible  reason,  as  such  persons  generally  do,  for  letting  things  alone. 
Limiting  in  the  meantime  our  view  to  the  Supreme  Criminal  Court, 
we  may  find  our  doubts  resolved,  our  objections  silenced,  by  a  respect- 
ful reference  to  the  wisdom  and  experience  of  our  Judges,  guided  by 
the  experience  and  wisdom  of  their  predecessors.  This  is,  in  fact,  the 
answer  with  which  we  are  accustomed  to  be  satisfied.  I  almost  fancy 
I  hear  such  an  optimist  turning  upon  me  with  the  sharp  query: — 
"  Well,  and  what  more  do  you  want?"     We  shall  see. 

There  is  a  verdict  oi  guilty,  and  the  prosecutor  moves  for  sentence. 
He  may  abstain;  the  accused  then  recovers  his  freedom,  and  the  pro- 
ceedings, in  that  manner,  take  end.  This  discretionary  power  is  by  no 
means  an  obsolete  fiction;  like  every  other  power  vested  in  an  admini- 
strative officer,  it  is  to  be  exercised  subject  to  direct  official  responsi- 
bility. But  in  this  instance,  as  we  shall  suppose,  the  prosecutor  does 
not  abstain,  and  the  motion  is  made  for  judgment  What  shall  the 
penalty  be?  If  the  conviction  be  one  of  murder,  the  law  acknowledges 
but  one  result  as  the  necessary  sequel;  and  there  are,  on  the  other 


*  The  papers  selected  for  pabUcation  by  the  Coimcil  of  this  Society  wiU,  by  arrange- 
ment,  be  published  in  the  Jommal  of  JuritprtuUnee ;  bat  the  Hociety  is  not  to  be 
understood  as  becoming  in  any  sense  responsible  for  the  other  contents  of  the  Journal; 
and  the  conductors  of  the  Jommal  do  not  assume  any  responsibility  for  the  style  or 
opinions  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 
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hand,  prosecations  in  which  the  discretionary  powers  of  the  Court  are 
limited  by  express  enactment  But  in  by  &r  the  greater  number  of 
cases^  the  Court  may  pronounce  what  our  law-writers  call  an  ''arbi- 
traiy"  sentenca  In  cases  of  culpable  homicide,  as  to  which  I  have  a 
special  proposal  to  make  by  and  by,  these  discretionary  powers  have, 
in  practice,  the  widest  range. 

Let  me  remind  my  hearers  of  the  procedure  which  takes  place  after 
the  prosecutor  has  moved  for  sentence. 

Counsel  for  the  convicted  prisoner  urges  such  considerations  as  he 
can  in  extenuation  of  guilty  and  the  Judges,  if  there  be  more  than  one, 
then  retire  for  consnltatioa     Thereafter  one  of  them  openly  proposes 
the  sentence  which  they  have  privately  agreed  upon,  and  the  others 
express  their  concurrence.     Where  there  is  but  one  Judge,  he  takes 
counsel  with  his  own  lights,  and  proceeds  to  declare  what  penalty  the 
prisoner  is  to  suffer.     It  would  be  entirely  out  of  order  for  the  prisoner 
or  his  lawyer  to  interpose,  and  ask  leave  to  discuss  with  the  Court 
whether  the  sentence,  now  for  the  first  time  mentioned,  but  not  yet 
recorded,  is  the  right  one  in  the  circumstances  of  the  case.    No  doubt, 
if  the  case  be  one  which  a  priori  manifestly  raises  the  question,  Shall 
it  be  penal  servitude,  or  shall  it  be  mere  imprisonment?  the  prisoner's 
coansd  may,  on  motion  being  made  for  judgment,  enter  by  anticipa- 
tion on  that  question  as  one  of  legal  precedent,  and  refer  to  reported 
cases,  in  order  to  show  that  the  lesser  penalty  would  be  sufficient.   To 
thisyery  limited  extent  there  may  be  discussion.     But  if  no  one  ex- 
pects more  than  imprisonment,  there  will  be  silence  on  the  prisoner's 
side  of  the  bar,  followed  by  considerable  and  painful  surprise  when  a 
heaner  sentence  goes  forth.     Again,  when  the  universad  expectation 
is  the  other  way,  when  public  opinion,  based  on  the  common  interest 
and  a  due  sense  of  retributive  justice,  demands  a  sentence  of  penal 
servitude,  the  prosecutor  may  be  taken  by  surprise  at  a  proposal  of 
mere  imprisonment,  and  may  regret  that,  as  the  official  representative 
of  that  public  opinion,  as  the  organ  of  that  common  interest,  of  that 
just  feeUng  of  needed  retribution,  he  had  not  an  opportunity  of  asking 
for  the  severer  penalty. 

That  opportunity  I  propose  to  give  him.  Let  him  not  merely 
move  for  sentence  in  general  terms;  let  him  specify  the  penalty  he  asks, 
with  no  power  to  the  Court  of  going  beyond  his  asking.  A  motion  so 
made  may  be  opposed  on  the  part  of  the  prisoner  knowing  the  worst 
he  has  to  meet;  and  the  question  will  in  this  manner  be  discussed 
contradictorily  before  the  Judga  Will  the  ends  of  justice  not  be 
greatly  served  by  this  discussion?  will  the  Judge  not  be  able  to  fulfil  his 
duty  of  pronouncing  sentence  with  a  surer  confidence  that  the  conclu- 
sion he  has  come  to  on  that  point  is  a  righteous  one,  and  with  a  more 
reasonable  expectation  that  the  confidence  of  the  public  will  be  the 
echo  and  the  justification  of  his  own? 

In  many  cases,  probably  in  most  cases,  there  would  be  no  discussion 
at  all,  or  none  but  of  the  briefest  and  most  formal  sort  But  I  appeal 
to  the  recollections  of  all  who  watch  the  proceedings  of  the  Justiciary 


64  PAPERS  OF  THE  SCOTTISH  LAW  AMENDMENT  SOCHrTT. 

Court,  at  Circuit  or  in  Edinburgh,  whether  during  continuous  sittings 
of  any  length,  one  or  more  cases  have  not  occurred,  and  these  among 
the  most  important,  which — especially  as  contracted  with  other  cases, 
similar  in  circumstances  and  widely  differing  in  result,  or  similar  in 
result  and  differing  widely  in  circumstances — ^which,  I  say,  contrasted 
with  such  cases,  have  left  a  painful  impression  of  undue  severity  or 
undue  leniency,  as  if  the  regular  and  inflexible  action  of  the  law  had, 
in  those  instances,  been  disturbed  by  personal  caprice  or  chance. 

Let  me  justify  what  I  have  just  said  by  some  conspicuous  examples, 
cases  which,  at  the  time  they  occurred,  excited  some  attention  and 
some  interest  on  the  part  of  the  profession  and  the  public 

The  very  first  case  which  I  shall  recal  to  your  minds  belongs  to  a 
class  in  which  the  change  I  propose  seems  to  me  an  urgent  remedy. 
These  are  cases  of  sexual  crime;  I  do  not  know  how  I  can  otherwise 
describe  them  by  a  generic  name;  cases  which,  owing  to  the  moral 
disgust  they  excite  in  the  public  mind,  and  in  the  mind  of  the  Judge, 
are  apt  to  be  visited  by  what  may  be  called  an  indignation  sentence. 
My  present  instance  is  curious  in  another  point  of  view,  as  illustrating 
the  dogma  of  some  philosophers  who  found  morality  upon  no  innate 
and  immutable  principle,  bat  upon  the  accident  of  geographical  sitaa- 
tion.    At  the  Inverness  Spring  Circuit  of  1855,  John  Oman  was  put  on 
his  trial  for  breach  of  an  old  Scotch  statute,  inasmuch  as  he  had  had 
sexual  connection  with  his  wife's  sist«r  during  the  lifetime  of  his  wife 
There  was  a  plea  of  guilty,  followed  by  a  sentence  of  fourteen  years 
transportation.     On  appeal  to  the  Home  Office,  then  under  the  guidance 
of  Lord  Palmerston,  the  sentence  was  entirely  remitted,  with  this 
characteristic  condition,  that  the  applicant  should  not  again  dwell 
north  of  Tweed  until  the  expiry  of  the  fourteen  yeara     Plaisante 
justice,  says  Pascal,  qu*  une  rivHre  borne! 

There  is  a  consideration  here  of  which  I  at  once  acknowledge  the 
value.  The  law  may  be  right  or  wrong;  but  so  long  as  it  is  the  law 
it  must  be  enforced.  But  would  nothing  short  of  fourteen  yeara  tran- 
sportation have  sufficed  in  this  case  to  vindicate  the  authority  of  the 
law?  By  the  statute  founded  on  (1567,  c  14),  the  punishment  of  incest 
is  death.  Public  opinion  would  scarcely  tolerate  that  penalty  now; 
and  to  prevent  its  infliction  in  the  case  of  John  Oman,  the  prosecutor 
had  to  place  on  record  a  restriction  of  the  "  pains  of  law  "  to  an  arbi- 
trary punishment,  his  power  to  do  this  supplying  another  point  in 
favour  of  my  proposal,  being  really  a  step  in  that  direction.  Surely  if 
the  Advocate-Depute  amid  have  gone  farther,  if  it  had  been  his  dnty 
to  move  for  a  certain  specified  sentence,  no  such  penalty  as  fourteen 
years  transportation  would  have  been  presented  .for  discussion.  I^if' 
cussion,  at  all  events,  there  would  have  been.  The  public  interest  in 
that  prosecution  may  be  described  as  limited  to  this  only:  a  solemn 
warning  that,  till  a  change  be  made  in  the  law,  such  connection  is 
incest,  and  marriage,  even  after  the  wife's  death,  an  impossibility. 

A  conspicuous  instance  of  an  indignation  sentence  occurred  in  the 
same  year  at  the  November  sittings  of  the  High  Court.     It  was  the 
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case  of  Robert  Philip,  who,  but  for  the  iDnnicipal  dignity  in  which  he 
was  arrayed  at  the  time  of  his  offence,  would,  in  all  probability  have 
been  remitted  for  trial  before  the  Sheriff.  To  enter  into  any  details  is 
quite  unnecessary,  and  would  be  inexpedient;  therefore,  with  a  mere 
reference  to  the  report,  I  venture  to  say,  without  fear  of  contradiction, 
that  for  the  harm  actually  done  by  this  offender,  imprisonment  and 
the  infamy  of  conviction  would  have  been  ample  punishment.  But 
the  Court,  shocked,  as  it  would  seem,  at  the  inward  moral  foulness  of 
which  the  prisoner's  acts  were  an  outward  manifestation,  awarded 
hiin  fourteen  years  transportation.  No  public  prosecutor  would  have 
ventured  to  propose  such  a  sentence;  and  had  it  been  debated  contra- 
dictorily between  him  and  the  counsel  for  the  accused,  it  would  have 
been  difficult  to  find  any  precedent  for  it.  The  sentence  was  after- 
wards commuted  by  the  Home  OflSce  into  two  years'  imprisonment 
with  hard  labour. 

The  next  case  on  my  list  belongs  to  quite  a  different  category,  but 
I  own  that  I  place  considerable  reliance  upon  it  in  support  of  the  same 
condasion.  It  is  the  case  of  Elizabeth  Edmiston,  of  the  parish  of 
Danbog,  in  the  county  of  Fife,  which  will  be  found  instructive  also  on 
another  point  of  criminal  law-reform,  to  be  alluded  to  in  its  place. 
This  young  woman  was  charged  with  sending  threatening  letters  to  a 
Deighbouriug  farmer  and  to  the  clergyman  of  the  parish.  There  were 
stupid  and  obscene  jokes  in  these  missives,  and  also,  in  words,  clear 
threats  of  death  and  fire-raising.  She  did  not  deny  the  writing  and 
sending  of  the  letters;  her  plea  was  that  this  was  done  with  no  wicked 
or  felonious  design,  but  merely  as  a  thoughtless  atid  foolish  frolic. 
The  evidence  has  not  been  preserved  in  the  report;  but  I  infer  from 
the  speech  of  her  counsel,  and  from  the  Judge's  charge,  that  there  was 
nothing  in  it  directly  contradicting  the  prisoner's  plea.  Her  wicked- 
ness was  inferred  from  the  terms  of  the  documents.  There  was  an 
unqualified  verdict  of  guilty.     Sentence — ^five  years  penal  servitude. 

I  think  I  remain  within  the  truth  when  I  say  that  this  sentence 
pn)daced  a  very  painful  impression  at  the  time.  It  was  not,  so  far  as 
I  remember,  discussed  by  our  newspapers,  which  are  generally  timid  in 
<^ng  with  such  matters  occurring  in  the  Supreme  Criminal  Court. 
But  I  have  not  yet  encountered  any  one  who  did  not  consider  the  doom 
pronounced  on  this  unfortunate  young  woman  as  altogether  dispropor- 
tioned  by  its  excess  to  the  measure  of  her  guilt 

What  the  measure  of  her  guilt  truly  was,  in  the  opinion  of  the  jury, 
a  not  disclosed  by  their  verdict.  A  threatening  letter  written  as  a 
thoughtless  and  foolish  frolic  is  one  thing;  a  threatening  letter  such  as 
An  evicting  landlord  or  his  agent  might  receive  in  Tipperary,  is  quite 
another  thing.  Which  of  these  two  very  different  offences  had  the 
panel  committed?  Incredible  as  it  may  seem,  that  question  was,  by 
the  presiding  Judge,  expressly  withdrawn  from  the  consideration  of 
the  jury.  It  is  as  though  they  had  been  forbidden  to  distinguish 
hetween  murder  and  culpable  homicide.  They  may  have  considered 
the  prisoner  s  act  as  an  ofience  of  no  great  magnitude;  the  Court 
punished  it  as  an  atrocious  crime. 
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Here  I  find  myself  driven  to  take  up  a  point  not  directly  falling 
within  the  scope  of  this  paper.  It  arises  upon  the  Judge's  charge. 
As  already  mentioned,  the  prisoner  did  not  deny  that  she  had  written 
and  sent  the  letters;  but  the  question  submitted  to  the  jury  by  her 
counsel  was  quo  animo  had  she  done  so?  The  Judge  told  the  jury 
that  this  was  a  question  with  which  they  had  nothing  to  do.  If  they 
were  of  opinion,  on  the  evidence,  that  she  had  written  and  sent  the 
letters,  their  duty  was  to  return  a  verdict  of  guilty.  The  Court  would, 
after  verdict,  estimate  the  prisoner's  guilt,  and  apportion  her  sentence 
in  accordance  with  that  estimate. 

We  must  not  take  the  contribution  so  made  to  our  criminal  juris- 
prudence from  the  inaccurate  platitudes  which  do  duty  as  rubric  to 
the  authorised  report*  Till  duly  set  aside,  the  new  doctrine  is  that 
where  A  sends  tt)  B  a  letter  threatening  murder  and  fire-raising,  the 
question  whether  this  was  done  in  foolish  sport  or  in  terrible  earnest, 
is  not  for  the  jury  but  for  the  Judga  The  function  of  the  jury  is 
merely  to  say  whether  the  prisoner  wrote  and  sent  the  letters.  This 
point  recals  a  famous  discussion  in, the  last  century  upon  the  law  of 
libel,  in  which  the  English  Judges  claimed  power  to  restrict  the  jury 
to  the  question  of  authorship  and  publication,  reserving  for  themselves 
the  question  whether  the  document  was  a  libel,  and  the  degree  of  its 
criminality.  It  will  be  remembered  that  one  of  the  fiercest  invectives 
of  Junius  against  Lord  Mansfield  belongs  to  that  memorable  controversy. 

I  venture  to  express  a  strong  conviction  that  the  Judge's  charge  in 
the  case  of  Elizabeth  Edmiston  was  wrong  in  law;  and  I  am  sanguine 
enough  to  expect  a  very  general  concurrence  in  that  opinion.  Tbe 
jury,  while  irresistibly  driven  by  the  prisoner's  own  plea  to  find  her 
guilty  of  writing  and  sending  the  letters,  may  have  thought  her  guilty 
of  nothing  more  than  a  most  foolish  and  blameworthy  frolic,  and  ought 
not  to  have  been  debarred,  as  they  were  by  the  charge  debarred,  from 
so  qualifying  their  verdict  No  doubt  they  could,  absolutely  speaking, 
have  insisted  on  making  that  qualification,  and  on  having  it  recorded, 
just  as  Lord  Mansfield's  juries  might  have  evaded  his  doctrine  by 
acquitting  the  defendant  But  they  could  not  have  done  so  without 
disobeying  the  express  injunction  of  the  Judge  directing  them  on  a 
point  of  law.  Had  the  remedy  of  a  bill  of  exceptions  been  open  to 
the  accused,  as  it  would  have  been  to  an  unsuccessful  defendant  in  a 
civil  suit,  that  bill,  as  it  seems  to  me,  would  have  been,  or  ought  to 
have  been,  allowed.  Is  there  any  valid  reason  for  revising  such  a 
remedy  in  a  criminal  suit?  Is  it  doubtful  that,  if  defendants  in 
criminal  cases  belonged  generally  to  the  same  class  of  society  as  parties 
to  civil  cases,  that  remedy  would  have  been  devised  long  ago?  But  I 
return  to  my  point  Assume,  if  you  will,  that  I  am  wrong  in  the 
view  I  have  taken  of  the  law  in  the  Judge's  charge.  Assume  that  tbe 
direction  was  a  right  direction.     That  view  only  gives  additional  sup- 

*  (I)  Every  crime  is  wicked  and  felonious,  and  as  soon  as  an  act  is  proved  to  be  a 
crime,  there  is  sufficient  evidence  of  wicked  and  felonious  intent.  (2)  Writing  and 
sending  thrttatening  letten  ia  a  crime,  wlmtever  may  have  been  the  motive. 
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port  to  my  present  proposal  If  after  verdict  so  cbnsiderable  a  ques- 
tion still  remained  open  as  this — ^with  what  intent  were  the  threaten- 
ing letters  written  and  sent? — it  is  the  more  to  be  regretted  that,  upon 
the  prosecutor^s  motion  for  sentence,  no  opportunity  could  be  given 
for  discussing  contradictorily  the  amount  of  the  prisoner's  guilt  by 
discussing  the  nature  and  extent  of  the  penalty  to  be  inflicted  upon 
her.  Only  I  doubt  much  whether  the  prosecutor  would,  in  that  case, 
have  moved  for  a  sentence  of  five  years  penal  servitude. 

I  turn  now  to  a  case  illustrating  my  proposal  from  an  opposite  point 
of  view.  It  is  the  case  of  Peter  Lynes,  which  was  set  down  for  trial 
in  the  High  Court  of  Justiciary  on  18th  February,  1867.  There  is  no 
report  of  it;  what  I  shall  now  say  proceeds  on  my  own  personal  offi- 
cial knowledga 

Lynes  was  addicted  to  drink,  and  occasionalljr  pawned  his  working 
took  for  means  to  gratify  that  propensity.  He  was  unmarried,  and 
lived  in  family  with  his  sister.  One  morning  having  had  some  drink, 
and  thirsting  for  more,  he  demanded  of  her  his  tools  to  pawn  them  as 
QsaaL  His  sister  refused ;  she  had  hidden  them  beyond  his  reach.  In 
his  anger  he  seized  a  large  knife  which  lay  on  the  table,  and  stabbed 
her  in  the  back.  The  point  of  the  weapon  perforated  her  lungs.  This 
was  on  29th  October,  1866.  She  was  taken  to  the  Infirmary,  where 
she  lingered  till  9th  January  following,  when  she  died.  Lynes  was 
indicted  for  this  murder. 

It  is  right  to  mention  here  that,  while  under  treatment  in  the  hos- 
pital, she  was  at  one  time  so  much  better  that  hopes  were  entertained 
of  ber  ultimate  recovery;  also  that  she  was  of  a  very  weakly  and  deli- 
cate constitution,  whereby  these  hopes  were  defeated.  But  it  was 
assumed  throughout  the  proceedings,  and  in  the  final  disposal  of  the 
case,  that  the  stab  produced  the  death. 

In  these  circumstances  a  plea  of  culpable  homicide  was  tendered  and 
accepted  by  the  Grown.  The  sentence  was  the  same  as  in  the  case  of 
Elizabeth  Edmiston — five  years  penal  servitude.  The  sentence  is  mani- 
festly the  only  thing  which  these  two  cases  have  in  common. 

The  stab,  I  say,  produced  the  death.  Had  the  death  followed  im- 
mediately upon  the  stab,  or  after  an  interval  of  some  hours,  the  case 
was  clearly  one  of  murder.  But  between  the  stab  and  the  death  there 
was  an  interval  of  several  weeks'  suffering,  with  a  momentary  prospect 
of  recovery.  Was  this  a  good  reason  for  dealing  with  the  case  as  one 
of  culpable  homicide  only?  I  do  not  inquire  into  this;  it  is  beside 
my  point  But  had  it  fallen  on  the  public  prosecutor  to  propose  the 
sentence,  he  could  scarcely,  with  due  regard  to  his  official  responsi- 
bUity,  have  asked  for  less  than  the  severest  penalty  known  to  the  law 
except  the  penalty  of  death.  He  would  not  have  ventured  to  propose 
80  utterly  inadequate  a  punishment  for  this  cruel  and  unprovoked 
homicide  as  five  years  penal  servitude. 

Here  another  point  arises  for  consideration.  We  must  not  be  in  a 
hurry  to  blame  the  Court  for  this  too  light  sentence;  the  circum- 
:tUnce8  of  the  case  were  not  fully  before  them,  for  there  was  no  trial. 
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The  judgment  proceeded  on  a  plea  tendered  on  behalf  of  the  prisoner 
and  accepted  by  the  Grown.  Now,  the  suggestion  I  have  to  make  is, 
that  whenever  A  is  put  on  his  trial  for  taking  the  life  of  B,  or  as  being 
criminally  responsible  for  B's  death,  it  should  be  made  incompetent  to 
take  any  plea  whatever  from  the  accused.  The  law  should  hold  him 
as  pleading  Not  Ouilty,  and  direct  the  procedure  to  take  place  accord- 
ingly. I  fail  to  see  what  valid  objection  can  be  made  to  such  a 
course.  When  a  life  has  been  criminally  taken,  or  criminally  sacri- 
ficed, the  public  interest  is  important  enough  surely  for  public  inquiry 
before  a  jury.  If  this  were  done,  we  should  probably  hear  no  more  of 
the  proposal  occasionally  made  to  import  coroner's  inquests  into  Scot- 
land. I  can  understand  how  such  an  importation  from  the  criminal 
jurisprudence  of  England  should  be  viewed  favourably  in  the  midst  of 
such  excitement  as  was  occasioned  at  Glasgow  in  autumn  1869  by 
the  disposal  of  "  the  Greenock  murder  case "  on  a  plea  of  culpable 
homicide.  But,  for  all  that,  it  must  be  remembered  that  while  coro- 
ner's inquests  are  a  necessity  in  a  country  where  there  is  no  public 
prosecutor,  they  are  a  superfluity  everywhere  else.  These  two  institu- 
tions cannot  usefully  co-exist.  As  an  adjunct  to  the  public  prosecutor, 
a  coroners  inquest  is  useless;  and,  as  a  substitute,  inferior.  A  con- 
siderable pretext  for  its  introduction  would  be  swept  away  by  the 
adoption  of  the  proposal  which  I  have  now  made.  I  make  it,  how- 
ever, as  ancillary  to  my  main  object,  which  is  to  secure  adequate,  and 
to  prevent  excessive,  punishment  for  crime. 

I  come  now  to  another  case,  the  last  of  those  by  which  I  propose  to 
illustrate  my  present  proposal  It  is  the  case  of  Robert  Watt  and 
James  Eerr,  decided  upon  the  9th  of  November,  1868,  and  familiar  to 
us  all  as  the  case  of  the  Greenock  stowaways.  Quite  sufficient  it  is 
to  recal  the  merest  outline  of  that  shocking  story.  Five  lads,  who  had 
secreted  themselves  on  board  of  a  ship  bound  from  Greenock  to  St 
Johns,  were  treated  with  most  barbarous  and  ingenious  cruelty,  and 
were  finally  compelled  to  leave  the  ship  and  struggle  for  their  lives 
across  an  expanse  of  many  miles  of  ice  which  separated  them  from  the 
shore.  Two  of  these  poor  children  perished  miserably;  one  (the  less 
unfortunate  of  the  two)  by  drowning,  the  other  by  cold  and  hunger. 
The  responsible  author  of  this  atrocity  produced  witnesses  who  swore 
to  his  excellent  character  for  humanity,  and  testified  also  to  his  strict 
observance  of  his  religious  duties.  A  juiy  seldom  resist  that  kind  of 
evidence,  especially  when  they  are  dealing  with  an  atrocious  offence; 
and  accordingly  they  recommended  him  to  mercy.  The  Judge,  giving 
too  much  weight,  as  it  would  seem,  to  this  recommendation,  sentenced 
the  chief  offender  [Watt,  the  captain  of  the  ship]  to  imprisonment  for 
one  year. 

Can  it  be  doubted  that  if  the  change  for  which  I  contend  had  been 
in  force,  the  sentence  pronounced  would  have  been  altogether  different? 
Can  we  refuse  to  believe  that  full  discussion  of  its  terms  and  substance 
would  have  led  to  quite  another  result,  to  a  judgment  in  greater 
accordance  with  the  just  expectations  of  the  public?    It  is  curious  and 
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painfiil  to  contrast  the  crime  and  the  doom  of  this  offender  with  the 
crime  and  the  doom  of  Elizabeth  Edmiston. 

Along  with  discussion  of  the  sentences  contradictorily  before  the 
Jadge,  there  is  another  proposal  which  I  have  to  make  connected  with 
the  former  as  its  corollary  and  complement  Let  there  not  only'  be 
discussion  before  sentence;  let  there  be  appeal  afterwards  On  the 
assumption  that  the  conviction  was  well-founded,  let  the  prisoner  or 
the  prosecator  be  entitled  at  any  time  within,  let  us  say,  three  days 
to  require  from  the  Judge  a  written  statement  of  the  grounds  on  which 
this  particular  penalty  was  imposed  rather  than  another.  Let  this 
statement  or  "  case"  be  the  basis  of  argument  in  the  Court  of  Ap[)eal. 
On  the  part  of  the  prosecutor,  such  an  appeal  would  be  taken  only  in 
the  event  of  a  considerable  miscarriage  of  justice;  and  there  are  none 
but  sentimental  reasons  against  such  action  at  his  instance.  On  the 
part  of  the  prisoner,  especially  after  the  facilities  for  discussion  sup- 
posed to  have  been  already  provided,  I  believe  that  such  an  appeal 
would  also  be  a  very  unfrequent  occurrence.  At  all  events,  it  would 
not  be  so  frequent  as  to  be  any  hindrance  in  the  fulfilment  of  official 
duty.  The  responsibility  thus  awakened,  the  uniformity  thus  secured, 
wonld  go  far  to  remove  all  just  grounds  of  appeal  From  an  inferior 
Judge  the  appeal  would,  of  course,  be  to  the  Court  of  Justiciary. 
¥ram  a  Justiciary  Judge  the  appeal  would  be  to  a  Full  Bench,  sum- 
moned for  that  purpose. 

There  is  no  novelty  in  the  idea  of  an  appeal  upon  sentence  only; 
it  is  part  of  the  ordinary  duty  of  the  Home  Office.  To  that  secret 
and  unsatisfactory  tribunal  I  propose  to  substitute  a  Court  of  Law, 
discussing  openly  the  question  thus  brought  before  it  It  is  some 
encouragement  to  observe  that  the  very  anomalous  functions  of  the 
Home  Secretary  as  ultimate  tribunal  of  appeal  in  capital  cases  have 
often  engaged  the  attention  of  Parliament.  That  judicial  scandal 
which  connects  itself  with  the  name  of  Jessie  M'Lauchlan  is  beyond 
the  scope  of  my  proposed  remedy,  the  question  then  discussed  after 
the  trial  being  the  question  of  innocence  or  guilt.  But  would  not  the 
administration  of  justice  have  gained  as  much  honour  as  it  suffered 
discredit  on  that  occasion,  could  the  question,  such  as  it  was,  have  been 
remitted  by  the  Home  Secretary  for  rehearing  and  final  decision  by  a 
public  tribunal  composed  of  three  of  the  highest  and  most  venerated 
Judges  to  be  found  within  the  United  Kingdom? 

These,  then,  are  the  suggestions  I  have  to  make.  Two  of  them  are 
subsidiary  to  my  main  purpose;  I  mean  the  right  to  except  to  the 
Judge's  charge,  and  the  abolition  of  the  plea  of  guilty  in  cases  of 
homicide.  My  main  proposals  are — 1st,  Opportunity  to  discuss  the 
sentence  before  it  is  pronounced;  2d,  Bight  of  appeal  against  it  after- 
wards, on  a  case  stated  by  the  Judge. 

There  are  men,  and  these  are  the  chief  adversaries  of  law  reform, 
who  are  ready  to  say:  After  all,  what  does  it  signify?    Life  and  pro- 
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perty  are  tolerably  safe  Id  this  country;  we  go  to  church  and  market, 
to  &rai  and  counting  house,  with  a  very  considerable  feeling  of 
security.  What  matter  if  a  scoundrel  occasionally  gets,  not  impunity, 
but  sometimes  more  punishment,  and  sometimes  less  than  he  deserves? 
Shall  there  be  a  constitutional  displacement  of  power  from  the  Judge 
to  the  prosecutor,  in  order  to  redress  what  is,  after  all,  so  trifling  an 
inconvenience  to  the  general  public,  and  (to  them  at  least)  so  unim- 
portant a  wrong? 

To  which  I  reply  that  civilisation  would  stand  still  if  there  were 
not  a  continual  pressing  onward  from  an  inferior  to  a  better  state  of 
things;  also,  and  chiefly,  that  inequality  of  punishment  is  an  odious 
blemish  in  the  administration  of  justice.  But  I  pass  to  the  objection 
which  I  have  ventured  to  anticipate,  that  my  main  proposal  is  nothing 
less  than  a  constitutional  displacement  of  power. 

It  is  so,  but  I  do  not  see  in  that  anything  very  alarming.  Very 
excellent  changes  have,  from  time  to  time,  been  made  in  our  instita- 
tions,  to  which,  before  they  were  made,  an  objection  could  be  stated  in 
precisely  similar  terras.  And  let  us  not  use  larger  words  nor  appeal 
to  broader  principles  of  policy  than  are  required  by  the  subject  in 
hand.  I  propose  that  what  the  Judge  is  now  required  to  do  without 
discussion,  should  be  done  by  him  after  discussion^  on  a  specific 
motion  by  the  public  prosecutor.  The  power  and  the  responsibility  of 
the  initiative  I  propose  to  transfer  from  a  public  officer  who  is  con- 
stitutionally irresponsible,  to  a  public  officer  who,  constitutionally  and 
practically,  is,  in  the  highest  degree,  responsible.  Most  Judges  having 
before  them  a  difficult  case  to  dispose  of  in  the  matter  of  sentence,  will 
feel  their  moral  responsibility  immensely  relieved,  their  duty  cleared  of 
much  anxiety,  by  the  adoption  of  my  proposal  The  time  allowed  the 
Judge  to  think  over  the  sentence  begins  only  after  the  verdict  has  been 
returned.  The  public  prosecutor,  who  has  had  the  case  before  hiin 
from  the  first,  can,  if  my  proposal  be  adopted,  consider  with  the  fuUest 
opportunities  for  deliberation,  what  penalty  he  shall  ask  as  the  final 
act  of  his  official  duty.  I  confidently  expect  from  the  adoption  of  this 
charge  not  only  a  juster  measure  of  retribution  in  individual  cases,  hoc 
that  uniformity  in  the  action  of  the  law  which  commands  the  respect 
and  confidence  of  all  men;  that  uniformity  without  which,  in  the  sight 
of  that  larger  (I  mean  the  poorer)  class  of  the  community  to  which 
our  criminals  mostly  belong,  the  administration  of  justice  must  wear 
to  some  extent  the  aspect,  and  to  some  extent  deserve  the  imputation, 
of  capricious  tyranny. 

In  England,  in  the  earlier  years  of  this  century,  when  Samuel 
Bomilly  was  labouring  to  temper  the  ferocity  of  the  criminal  law,  one 
remarkable  feature  in  its  administration  was  caprice.  At  the  dose  of 
an  assize,  in  the  course  of  which  many  criminals  had  been  capitally 
convicted,  the  Judge,  as  it  would  seem,  had  it  in  his  power  to  select 
from  the  list  those  who  should  actually  undergo  the  last  penalty  of 
the  law.    He  "  left  them  for  execution,"  according  to  the  phrase  then 
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in  use.  Let  me  quote  here  from  Rorailly's  Memoirs  an  illustrative 
anecdote  coDcerniDg  Lord  EUenborough,  which  may  serve  to  show  how 
capriciously  that  tremendous  power  was  sometimes  exercised: — 

"  Lord  Lauderdale  told  me  that  soon  after  my  pamphlet  appeared, 
be  bad  some  conversation  upon  it  with  Lord  Ellenborough,  in  which 
Lord  Ellenborough  told  him  that,  though  the  instances  were  very  rare, 
yet  it  sometimes  became  necessary  to  execute  the  law  against  privately 
stealing  in  shops;  and  that  he  had  himself  left  a  man  for  execution  at 
Worcester  for  that  offence.  The  man,  he  said,  had,  when  he  came  to 
tbe  bar,  lolled  out  his  tongue,  and  acted  the  part  of  an  idiot;  that  he 
saw  the  prisoner  was  counterfeiting  idiocy,  and  bade  him  be  on  his 
guard;  that  the  man,  however,  still  went  on  in  the  same  way;  where- 
upon Lord  Ellenborough,  having  put  it  to  the  jury  to  say  whether  the 
prisoner  was  really  of  weak  mind,  and  they  having  found  that  he  was 
not,  and  having  convicted  him,  left  him  for  execution.  Upon  which, 
Lord  Lauderdale  asked  the  Chief  Justice  what  law  there  was  which 
punished  with  death  the  counterfeiting  idiocy  in  a  Court  of  justice; 
and  told  him  he  thought  his  story  was  a  stronger  illustration  of  my 
doctrines  than  any  of  the  instances  which  I  had  mentioned." — Mem. 
ofRomiUy,  ii.,  p.  331. 

The  noticeable  inequality  of  sentences  at  the  close  of  an  assize  in 
those  days  consisted  in  the  use  which  Judges  made  of  this  power  of 
life  and  death.  Romilly's  attention  was  called  to  some  instances 
vhich  had  occurred  at  an  assize  held  at  Maidstone  by  Mr  Justice 
Heath.  There  was  an  application  to  the  Home  Secretary,  and  a  letter 
of  eiplanation  by  the  Judge.  The  letter,  which  is  preserved  in 
Romilly's  Memoirs  (ii.,  330),  is  eminently  judicial  and  grave  in  style. 
It  sbews^  by  reasons  then  thought  quite  convincing,  that  it  was  right, 
among  others,  to  hang  a  lad  of  nineteen  for  stealing  two  heifers,  no 
one  having  come  forward  to  say  a  word  in  favour  of  the  poor  boy's 
character. 

From  the  year  1810, 1  take  a  leap  to  the  summer  of  1869.  In 
August  of  that  year  we  had,  mutatis  mutandis,  a  repetition  of  the  same 
phenomenon,  a  complaint  of  inequality  of  sentences  at  the  close  of  an 
sssize,  and  two,  instead  of  one,  explanatory  letters  from  the  Judges, 
Mr  Justice  Keating  and  Mr  Justice  Mellor.  I  need  not  lengthen  these 
pages  by  touching,  however  slightly,  on  the  merits  of  the  cases  therein 
referred  to;  but  let  me  quote  the  words  of  Mr  Secretary  Bruce  in 
ttswer  to  Sir  George  Jenkinson,  who  had  given  notice  of  a  question 
to  be  put  to  him  on  that  subject  in  the  House  of  Commons : — 

"Mr  Bruce  said  that  he  had  been  unable  to  verify  the  cases  cited 
by  the  honourable  Baronet,  but  he  had  no  doubt  that,  at  the  recent 
Aaqzes,  as  at  previous  assizes,  inequalities  might  be  observed  in  the 
sentencea  They  might  be  accounted  for  partly  by  the  fact  that  all 
the  circumstances  which  dictated  to  the  Judges  the  decisions  to  which 
Aey  came  were  not  reported,  and  partly  by  the  different  constitution 
of  the  minds  of  the  Judges,  With  regard  to  the  substantial  part  of 
^c  question,  whether  the  Qovemment  intended  to  take  any  legislative 
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steps  to  obtain  greater  uniformity  in  the  sentences  passed  on  criminals, 
he  was  not  prepared  to  answer  the  question  affirmatively." — Times, 
Saturday,  Aug.  7.  1869. 

Note  these  words:  "  The  different  constitution  of  the  minds  of  the 
Judges.^'  The  value  of  that  element  as  a  factor  concerned  in  the  pro- 
duction of  unequal  sentences  has  always  been  considerabla  In  1810, 
it  made  the  difference  between  hanging  a  man  and  allowing  him  to 
liva  In  our  day  (and  let  us  thankfully  acknowledge  the  progress  we 
have  made)  it  only  makes  the  difference  between  penal  servitude  and 
imprisonment  We  may  not,  perhaps,  hope  to  eliminate  it  altogether; 
let  us  at  least  endeavour  its  reduction  to  the  least  attainable  minimum. 
For  we  must  never  forget  that  the  matter  truly  here  in  issue  is  the 
difference  between  what  is  just  and  unjust,  between  right  and  wrong. 

As  to  the  practical  working  of  the  chaifge,  much  need  not  here  be 
said.  If  it  costs  more  time  and  trouble,  it  will  be  worth  all  the  addi- 
tional trouble,  and  all  the  additional  time.  Time  and  trouble  are  not 
a  relevant  consideration  in  a  question  of  just  and  unjust,  of  right  and 
wrong.  But  let  us  not  exaggerate  this  practical  objection.  Discus- 
sion would  have  its  usual  result  in  narrowing  the  debatable  ground 
The  change  would  speedily  establish  and  preserve  a  uniform  practice 
in  ordinary  cases,  which  would  virtually  supersede  debate  therein,  re- 
serving it  only  for  instances  like  those  I  have  quoted,  where  it  would 
be  specially  and  urgently  needed.  This  new  element — I  mean  oppor- 
tunity for  discussing  the  sentence  before  its  final  issue  against  the 
prisoner — may  be  likened  to  the  introduction  of  a  new  spring  into  our 
judicial  machinery,  ever  tending  by  its  constant,  yet  flexible  pressure,  to 
prevent  such  anomalies  as  those  which  I  have  endeavoured  to  point  oat 
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The  question  whether  the  Crown  should  not  assume  the  responsibility 
of  appointing  the  resident  Sheriffs,  is  so  important,  that  we  make  no 
apology  for  returning  to  it.  The  Sheriff-Substitute  sits  practically 
uncontrolled  in  the  Small  Debt  and  Summary  Criminal  Courts,  and 
thus  has  in  his  hands  almost  the  entire  administration  of  justice  in 
so  far  as  the  working  classes  are  concerned.  The  appointment  of 
Sheriff-Substitute  is,  in  this  way,  one  of  greater  responsibility  than 
that  of  the  Sheriff,  because  the  errors  of  the  latter,  in  most  cases, 
admit  of  correction  by  higher  Courts;  and,  even  when  beyond  recal, 
do  not  affect  the  same  extent  of  interests.  To  the  profession  the 
matter  has  become  one  of  importance,  the  office  having  become  an 
object  of  ambition,  and  promising  to  become  still  more  so,  now  that 
it  is  settled  that  it  is  not  necessarily  the  end  to  a  career. 

The  way  in  which  the  resident  Sheriffs  are  now  appointed,  has  no 
parallel.  This  may  be  an  advantage;  and  (as  in  the  case  of  the  double 
office)  we  may  be  all  the  better  for  possessing  what  no  other  nation 
has.    Not  having  inquired  into  the  judicial  systems  of  other  nations, 
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in  the  careful  way  in  which  the  Royal  Commissioners  must  have  done, 
we  prefer  not  to  speak  about  things  which  we  do  not  understand,  and 
therefore  shall  not  venture  to  say  that  other  nations  have  been  the 
better  of  wanting  our  unparalleled  institution.  We  merely  point  to 
the  fact  that  the  mode  of  appointment  is  peculiar.  There  is  no  other 
country  which  puts  the  appointment  of  its  resident  Judges  in  the 
hands  of  a  number  of  advocates — ^some  practising,  the  most  not  prac- 
tising-^to  deal  with  as  a  piece  of  semi-private  patronage,  without  any 
control,  except  one  that  is  inoperative;  and  without  any  responsibility, 
except  one  that  is  imaginary.  The  subject  becomes  more  inexplicable 
when  we  are  told  that  these  advocates  have  the  patronage  in  virtue 
of  an  office  which  they  hold;  and  that  this  office  is,  in  itself,  one  of 
sach  questionable  utUity,  that  it  has  been,  and  is,  in  serious  contem- 
plation to  abolish  it.  All  this  may  be  right,  but  it  certainly  is 
remarkable,  and  no  one  can  be  said  to  be  captious  who  asks  for  the 
reasons  for  such  an  arrangement 

The  Scottish  Law  Courts  Commissioners  dismiss  the  subject  in  one 
jaunty  paragraph.  The  pens  that  are  eloquent  in  defence  of  the 
double  office,  and  ascribe  all  the  prosperity  of  the  County  Courts  to 
the  "silent  and  imperceptible  control"  of  a  non-resident  SheriflF, 
"suddenly  become  cautious  and  reticent.  Their  report  gives  no  hint 
that  the  present  system  is  open  to  question,  and  says  nothing  except 
what  can  be  said  in  its  favour.    What  the  Commissioners  say  is: — 

'^It  hag  been  suggested  to  us,  as  it  was  to  our  predecessors  in  1834,  that  the 
SbariffhSabetitate  should  no  longer  be  appointed  by  the  Sherifif,  but  by  the 
CnwiL  But  we  have  oome  to  the  same  conclusiou  on  this  subject  as  that  arrived 
At  by  the  former  Commission.  The  strongest  testimony  has  been  borne  to  the 
exceUence,  impartiality,  and  purity  of  these  appointments;  and  if  the  two  offices 
^  to  be  maintained,  and  to  subsist  on  their  present  footing,  we  think  it  emin- 
^tlj  for  the  public  advantage  that  the  Sheriff,  who  has  the  strongest  interest  to 
procure  the  services  of  the  b^t  qualified  man,  should  continue  to  have  the  power 
^  the  responsibility  of  the  appointment  of  his  Substitute,  subject,  as  the 
appc»ntment  is,  to  the  approval  of  the  Heads  of  the  Court." 

Here  four  things  are  relied  on — (1)  the  opinion  of  the  Commissioners 
^  1834;  (2)  the  fact  that  the  appointments  have  been  distinguished 
W  "excellence;"  (3)  the  opinion  that  they  have  been  made  with 
^impartiality  and  purity;"  and  (4)  the  assertion  that  the  Sheriffs 
lave "  the  strongest  interest "  to  continue  to  make  good  appointments. 

The  opinion  of  the  Commissioners  of  1834  was  given  in  circum- 
stances very  different  from  the  present,  and  even  had  the  circumstances 
l>een  the  same,  the  matter  is  not  one  in  which  a  precedent  is  of  much 
assistance.  The  change  in  the  nature  of  the  ofiBce  between  1884  and 
1^70  is  hardly  less  great  than  that  which  took  place  between  1748 
and  1834.  When  the  Heritable  Jurisdictions*  Act  gave  the  patronage 
^0  the  Sheriffs,  the  office  was  merely  that  of  an  unpaid  unprofessional 
assistant;  and,  therefore,  nothing  was  more  natural  than  that  the 
sheriff  should  select  the  holder.  In  1834,  although  the  Sheriffs- 
Substitute  did  receive  remuneration,  the  salaries  were  small,  and  the 
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office  was  not  a  judicial  one.  The  salaries  ranged  from  £150  to  £350, 
their  total  amount  annually  being  a  little  over  j^lS.OOO.  The  holders 
were  not  Judges,  but  were  men  in  business,  who  gave  part  of  their 
time  to  the  duties,  receiving  remuneration  proportioned  to  the 
time  required,  and  who  were  removable  at  pleasure.  The  Commis- 
sioners of  1834<,  contemplating  that  state  of  matters,  proposed 
changes,  extensive  enough  for  the  time,  when  they  proposed  to  endow 
the  Sheriffs-Substitute  with  a  proper  judicial  character  and  an  indepen- 
dent position,  by  making  them  give  up  private  business,  receive  adequate 
incomes  from  the  public,  and  hold  office  for  life.  What  the  present 
Commissioners  have  to  contemplate,  is  the  experience  of  the  results  of 
the  changes  made  on  the  recommendation  of  the  Commissioners  of 
1834,  supplemented  by  further  changes  made  by  the  Acts  of  1853. 
The  Sheriffs-Substitute  now  receive  salaries  varying  from  .£^500  to 
jpl,400  a  year — getting  in  all  annually  from  the  consolidated  fund 
over  1^35,000.  Not  only  is  the  position  held  by  the  Sheriff-Substi- 
tute different,  but  his  powers  differ  materially — the  right  of  appeal  to 
the  Sheriff  having  been  much  curtailed,  and  the  Substitutes'  sommaiy 
jurisdiction  correspondingly  extended.  The  patronage  given  to  each 
Sheriff  has  been  greatly  increased  also  by  their  own  numbers  having 
been  diminished.  The  patronage  which  the  Sheriffs  possessed  in  1834. 
therefore,  differs  materially,  both  in  kind  and  in  amount,  from  that 
possessed  by  Sheriffs  in  1870. 

The  Commissioners  of  1870  attest  the  excellence  of  the  appointmeflts 
made  by  the  Sheriffs.  That  the  Commissioners  believe  the  present 
Sheriff-Substitutes  to  be  an  excellent  set  of  persons,  must  be  veij 
satisfactory  to  everybody  concerned.  That  the  Commissioners  have 
not  said  much  good  of  the  Substitutes,  except  when  it  was  necessary 
to  do  so  in  order  to  reflect  credit  on  the  Sheriffs,  must  be  attributed 
to  their  not  wishing  to  make  the  inferior  functionaries  unduly  proud, 
and  to  their  being  aware  that  the  Sheriffs  required  all  the  praise  which 
they  could  conveniently  insert  in  their  report  The  Commissioners 
raise,  however,  a  delicate  question  when  they  speak  of  the  excellence 
of  the  present  Sheriff-Substitutes;  and  we  have  no  intention  of 
discussing  it,  The  question  for  discussion  seems  to  us  to  be — Whether 
the  Crown,  acting  under  the  advice  of  the  Lord  Advocate,  or  the 
Sherifii9,'  acting  under  such  advice  as  they  can  get,  are  likely  to  be  the 
better  judges  of  the  kind  of  excellence  required  by  a  Sheriff-Substi- 
tute? The  present  appointments  may  be  unchallengeable;  but,  in  the 
long  run,  the  person  who  is  the  best  judge  of  excellence  will  be  the 
best  patron  for  the  office,  unless  the  case  be  very  exceptional 

The  question  thus  raised  admits  of  no  doubt  The  Lord  Advocjite 
is  almost  invariably  the  first  man  on  one  side  or  other  of  the  bar;  in 
active  practice;  and  in  the  vigour  of  life.  He  either  knows,  or  has  at 
his  command,  the  best  means  of  knowing,  the  qualifications  of  eveiy 
man  in  the  profession.  The  Sheriffs,  on  (he  other  hand,  are,  for  the 
most  part,  men  who  have  never  been  in  the  active  practice  of  their 
profession,  or  who  have  retired  from  what  they  had;  and,  as  the  non- 
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practising  Sheriffs  always  bold  the  oflSce  for  life,  while  the  most  of  the 
practising  Sheriffs  pass  on  (after  a  few  years'  tenure)  to  higher  offices, 
it  follows  that  the  large  majority  of  the  appointments  .are  made  by  the 
non-practising  Sheriffs.  Want  of  practice  is  far  from  being  necessarily 
a  mark  of  want  of  ability,  and  for  most  of  the  duties  of  a  Sheriff  it 
is  no  disqualification;  but  for  the  partipular  duty  in  question,  to  have 
virtually  retired  from  practice,  is  a  disqualification  of  the  most 
serions  kind.  The  Sheriffs,  though  the.  Act  of  1838  obliged 
them  till  recently  to  haunt  the  Courts  as  incessantly  as  they  did 
in  their  briefless  youth,  have  now  less  real  knowledge  of  the  men  in 
the  profession  than  they  had  then.  They  have  never  occasion  either 
to  work  along  with  them,  or  to  test  the  result  of  their  work.  Their 
decisions^  therefore,  on  the  comparative  excellence  of  candidates,  are 
swayed  by  accidental  circumstances,  and  are  often  the  results  of  infor-* 
mation  got  at  second  hand.  An  accidental  intimacy  with  a  young  man 
who  is  tolerably  competent,  is  sufficient  to  get  him  an  appointment  of 
the  first  importance,  though  he  should  have  to  be  raised  over  others  of 
greater  competency,  and  whose  claims  to  promotion  on  public  grounds 
may  be  infinitely  stronger.  Many  of  the  Sheriffs  maintain  that  this  is 
light.  Still  more  unsatisfactory  than  this  is  the  reliance  the  non- 
practising  Sheriffs  put  on  second-hand  information.  Personal  re- 
sponsibility is  lost,  and  a  committee — ^not  to  say  a  clique — ^rules.  If 
there  happens  to  be  a  practising  man,  with  persuasive  powers,  among 
^  Sheriffs,  his  opinions  are  omnipotent;  the  patronage  follows  his 
concealed  advice;  and,  if  it  is  made  to  serve  his  purposes,  it  is  nothing 
more  than  is  to  be  expected. 

If  the  Sheriffs,  as  patrons,  cannot  be  defended,  on  the  ground  of 
their  saper-eminent  ability,  in  judging  of  excellence,  it  must  be,  on  the 
score  of  "impartiality  and  purity,''  that  the  Commissioners  must 
ooDsider  them  preferable  to  the  Crown.  We  are  not  going  to 
dispute  the  conscientiousness  with  which  the  Sheriffs  generally  make 
their  selections.  There  have  been  one  or  two  unfortunate  instances  of 
^pointments  where  the  motives  that  have  led  to  a  conscientious  choice 
ha?e  remained  obscure;  but,  in  the  enormous  majority  of  instances, 
the  SberifiEs  have  acted  with  an  impartiality  and  purity  that  does  them 
mfinite  credit  In  many  cases  the  appointments  have  been  made  with 
^  entire  disregard  of  all  political  and  personal  connections;  and, 
■Ithongh  in  many  other  cases  the  motives  which  have  led  to  the  selec- 
tion have  been  very  apparent,  it  has  been  equally  apparent  that,  while 
3^elding  to  them,  the  Sheriffs  have  also  believed  that  they  were  doing 
the  best  for  the  public.  Appointments  made  by  the  Crown  would 
not  be  equally  free  from  political  bias.  But  would  that  be  an 
cni?  In  the  long  run,  politics  do  not  unfairly  afiect  competition, 
^h  side  has  its  innings,  and  appointments  have  hitherto  been'  fairly 
taough  divided  between  the  two  sides  of  the  bar.  From  person^ 
considerations,  however,  the  Crown,  acting  on  the  advice  of  the  Lord 
Advocate,  is  necessarily  more  free  than  a  Sheriff    However  numerous 
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the  personal  following  of  a  Lord  Advocate  may  be,  he  comes  to  an  end 
of  his  presentable  friends;  bnt  with  a  man  who  has  only  two  or  three 
appointments,  the  case  is  qnite  different  Moreover,  a  Lord  Advocate 
acts  nnder  the  best  of  all  control,  that  of  ministerial  responsibility — 
having  to  answer  to  the  Crown,  and  to  Parliament^  for  the  due 
exercise  of  his  functions;  and,  if  his  appointments  are  injudicious, 
being  liable  to  removal.  The  Sheriffs  are  under  no  control  of  this 
kind,  and,  as  long  as  the  appointments  are  not  corrupt,  are  practically 
under  no  kind  of  control  The  control  of  the  heads  of  the  Court  is. 
It  was  introduced  in  1811,  when  no  qualification  was  required  for  the 
office,  and  it  has  remained  ever  since  an  object  of  unreasoning  respect 
It  is  even  more  "  silent  and  imperceptible "  than  the  control  of  the 
Sheriffs  over  their  Substitutes.  If  it  has  been  exercised,  the  fact  has 
been  kept  secret,  and  no  one  can  guess  what  amount  of  incapacity 
would  justify  the  exercise  of  the  veto.  It  is  not  conceivable  that  any 
Sheriff  whom  the  Crown  considered  fit  to  invest  with  his  office, 
would  tender  for  appointment  a  candidate  whom  the  heads  of 
the  Court  would  reject  As  a  test  of  fitness,  the  approval  of  the 
heads  of  the  Court  is  on  a  par  with  the  public  trials  of  a  Lord 
Ordinary.  The  practical  control  over  the  Sheriffs  since  their  patronage 
became  valuable,  has  been  the  fear  of  losing  it  They  have  been  on 
their  trial,  and  have  been  more  or  less  on  their  guard  iiot  to  give  a 
handle  to  their  enemies.  But  this  cannot  continue  to  be  an  efficient 
guarantee.  The  question  has  been  long  ripe;  a  decision  must  now  be 
come  to;  and,  whatever  it  is,  it  will  endure  for  a  generation.  If  it  is 
given  in  flEivour  of  the  Sheriffs,  the  only  tolerably  efficient  check 
upon  them  will  be  lost 

The  Boyal  Commissioners  say  that  the  Sheriffs  have  the  strongest 
interest  to  make  good  appointments,  and  it  is  probably  on  this  that 
they  think  the  whole  question  hinges.  They  do  not  explain  wherein 
this  interest  consists;  and  why  it  is  that  a  Sheriff  is  the  only  Judge 
whose  interest  is  sufficient  to  make  him  a  competent  patron  of  in- 
ferior Judges.  In  the  evidence,  glimpses  are  got  at  what  the  Com- 
missioners may  mean;  and  what  they  mean  probably  is  that  an  in- 
efficient Sheriff-Substitute  would  cause  a  Sheriff  so  much  labour  and 
discomfort,  that  no  Sheriff  in  his  senses  would  appoint  one.  There 
is  a  vagueness  about  the  statements  which  makes  them  difficult  to 
grapple  with.  The  nearest  approach  to  a  definite  statement  is  made 
by  one  of  the  Sheriffs  who  was  examined,  and  who  says: — "An  in- 
efficient Substitute,  in  consequence  of  the  forms  of  our  judgment,  in 
which  the  grounds  are  stated,  and  otherwise,  would  entail  a  large 
amount  of  labour  and  responsibility  on  his  Sheriff."  What  the 
"otherwise"  may  convey,  we  do  not  know,  but  it  is  not  unfair  to 
assume  the  instance  given  is  the  strongest  which  occurred  to  the  wit- 
ness;  and  it  is  the  merest  moonshine.  The  necessity  for  stating  the 
ground  of  judgment  is  what  always  arises  whenever  a  Sheriff  reverses, 
and  very  often  when  be  adheres  to  a  judgment    Beasoning  like  this 
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would  give  the  appointment  of  the  Lords  Ordinary  to  the  Inner 
House  Jadges.  No  doubt  an  incompetent  Judge  is  always  more  or 
less  troublesome,  but  it  is  the  litigants,  and  not  his  superiors,  who 
bear  the  burden,  and  if  interest  is  to  rule  the  matter,  we  should  have 
popular  election  at  once.  Without  going  to  this  extreme,  it  seems 
clear  that  the  Commissioners  have  misapprehended  the  argument  from 
interest  Have  they  never  considered  how  great  a  grievance  an 
inefficient  Sheriff  must  be  to  an  efficient  Substitute?  Have  they 
never  considered  how  grievous  it  must  be  to  a  Sheriff-Substitute  to 
have  cases  "  remitted '"  to  him,  not  because  they  are  immature,  but 
because  his  Sheriff  is  nervous;  to  find  that  after  be  has  made  himself 
unpopular  by  enforcing  promptitude,  the  good  of  his  dispatch  is  lost 
in  the  long  delays  under  appeal,  when  the  processes  go  to  sleep  in 
the  Sheriff's  library;  and  to  find  that  when  they  awaken  they  come 
down  with  a  short  sharp  note  explaining  how  the  Substitute  has  mis- 
apprehended all  the  facts,  and  mis-applied  all  the  law?  The  Com- 
missioners must  surely  perceive  that  the  Sheriff-Substitutes  have  the 
strongest  interest  to  appoint  good  Sheriffs,  and  if  they  had  courage 
to  cany  out  their  principles,  they  should  recommend  that  the  Sheriffs 
and  the  Substitutes  should,  as  vacancies  occur,  appoint  each  other; 
and  as  they  admire  Courts  that  have  no  parallel,  the  extraordinary 
natare  of  this  proposal  need  not  intimidate  them. 

Let  us,  however,  consider  this  matter  of  ''strongest  interest"  as 
^nonBly  as  may  be  possible.  It  is  imaginary  in  more  senses  than 
one.  Each  Sheriff  does  not  in  fact  appoint  his  own  Substitutes.  As 
the  Sheriff-Substitutes  hold  office  ad  vitarn  ant  culpam,  the  majority 
hare  been  appointed  not  by  the  Sheriffs  with  whom  they  are  associa- 
ted, but  by  their  predecessors  The  report  of  the  Committee  of  the 
Sheriff-Substitutes  on  the  recommendations  of  the  Commission,  states 
that  out  of  the  54  Sheriff-Substitutes  at  present  in  office,  only  15  have 
been  appointed  by  the  present  Sheriffs.*     This  statement,  coming 

*We  give  the  deUdls  of  the  sUtement  made  in  general  terms  by  the  Sheriff- 
SaUtttutes'  Committee:— 

V  |.             No.  appobted 

Name  of  Sheriflfdom,                                  Subsritutcs.  by  present 

ohenn. 

Lanark  (Glassford  BeU),        ....               7  S 

Edinburgh  (Davidfon), 8  2 

Argjle  (Cl^rhon), 3  2 

Foriar  (Haitland  Heriot),      ....               2  2 

Rmb,  Cromarty,  ft  SuUierland  (G.  Dingwall  Fordyce),    3  1 

Banff,  Elgin,  and  Nairn  (B.  B.  BeU),    .        .               3  1 

Benfrew  (Patrick  Fraaer),     ....               2  1 

Dombarton  and  Bate  (B.  Hunter),        •        •               2  1 

Peehki  (G.  Napier),      ......             -1  1 

Dunfriefr  (M.Napier), 1  1 

Invemen  (W.  Ivory), 4  0 

liinlithgow,  Clackmannan,  and  Kinron  (G.  Monro),     3  0 

CaithneM,  Orkney,  and  Shetland  (G.  H.  Thoms),          8  0 

Aberdeen  and  Kincardine  (J.  Gathrie  Smith),              2  0 

Perth  (Tait), 2  0 

Plfe  (Crichton), 2  0 

btirliDg  (BladLbnm), 2  0 


78  THE  APPOINTMENT  OF  SHEBIFF-SXJBSTITUTES. 

from  such  a  source,  raust  be  substantially  accurate,  and  it  shows 
that  the  Sheriffs  really  select  less  than  one  in  three  of  their  sub- 
ordinates. It  is  hard  to  see  in  what  possible  way  a  Sheriff  conld 
think  Substitutes  selected  by  his  predecessor  preferable  to  Substitutes 
selected  by  the  Crown. 

But  this  question  of  interest  requires  farther  examination.    Is  it 
really  the  case  that  any  interest  which  the  Sheriffs  have  will  lead 
them  in  the  direction  of  making  the  best  appointments  ?    It  is  not  the 
most  likely  way  of  securing  a  really  able  man,  to  entrust  the  selection 
to  a  man  of  moderate  ability ;  and  nobody  likes  very  much  to  put 
in  a  subordinate  whose  eflScieucy  will  contrast  unfavourably  with  his 
own.      Sheriffs  are  tempted  to  take  an  obvious  expedient  to  pre- 
vent its  being  said  that  the  appeal  is  from  a  superior  to  an  inferior 
man,  by  selecting  candidates  less  brilliant  than  themselves;  and  possibly 
an  occasional  difficulty  in  finding  persons  with  the  requisite  qualifica- 
tion explains  part  of  the  difficulty  felt  in  filling  up  some  of  the 
vacancies.      Clever  and  energetic  men  have  not  been  in  request 
The  search  has  been  for  docile  and  subservient  men, — ^for  men  who 
will  recognize  the  present  position  as  the  best,  and  cheerfully  accept  the 
silent  and  imperceptible  control     The  search,  no  doubt,  has  often  been 
in  vain,  for  however  discreetly  the  appointments  may  have  been  made, 
there  seems  something  in  the  atmosphere  of  the  Sheriff  Courts  that 
renders  it  impossible  for  a  Sheriff-Substitute,  with  any  decent  kind  of 
capacity  for  his  work,  to  consider  them  as  beyond  improvement. 
This  has  been  so  much  felt,  that  the  secret  understanding  is  said  to 
have  been  come  to  that  no  "writing  man"  need  apply — even  though  he 
have  hitherto  written  on  their  own  side:  the  habit  of  mind  being  danger- 
ous.    To  carry  out  the  understanding  thus,  may  be  ungrateful,  and 
even  imprudent,   considering  the  small  number  of  defenders  (who 
are  not  Koyal  Commissioners)  which  the  double  office  has  got    Bat 
nobody  can  feel  surprised  that  patrons  should  use  their  power  in  de- 
fence of  their  office. 

This  "strongest  interest"  of  the  Sheriff,  therefore,  seems  to  be 
consistent  neither  with  the  independence  of  the  bar  nor  with  the 
interests  of  the  public.  It  is  not  for  the  good  of  the  bar  that 
men  should  be  taught  to  look  for  advancement  from  any  but  its 
recognized  leaders,  or  to  rest  their  claims  to  it  upon  accidental 
advantages,  or  upon  any  ground  except  the  ordinary  ground  of  merit. 

i\r»   »r  ^<^  appointed 

Name  of  Sheriffdom.  ^,L%±.  by  pnscni 


Substitutes.  ^ 

Ayr  (Campbell), 2  0 

Haddington  and  Berwick  (Shand), .        -        .  2  0 

Boxbaigh  and  Selkirk  (G.  H.  PattiBon),        •  2  0 

Galloway  (Hector), 2  0 

54  15 

Shoold  there  be  any  mistake  in  this  list,  we  shall  gladly  correct  it.  Six  of  the  present 
SheriflEdoms  (namely — ^Banff,  Elgin,  and  Nairn;  Dambarton,  and  Bute;  Peebles;  Lin- 
lithgow, Clackmannan,  and  Kinross;  Haddington  and  Berwick;  and  GaUowi^j  wiU 
not  DO  filled  np  again,  but  (under  the  Act  of  1870)  wiU  be  absorbed  in  one  or  other  of 
the  rematiuDg  fifteen. 


THE  APPOINTMSNT  OF  SH£RIFF-SUBSTITnTE&  79 

The  interest  of  the  public  is  that  the  patronage  should  be  in  the  hands 
of  the  patron  likely  to  secure  the  best  appointments.  If  the  patronage 
were  in  the  hands  of  the  Crown,  the  office  would  not  so  often  be 
refased  as  it  is.  The  incomes  attached  to  the  office  (although  not  what 
they  should  be)  are  respectable,  and,  in  some  cases  even  handsome; 
and  yet  the  office  is  over  and  over  again  refused  by  men  about  whose 
prospects  there  is  no  other  cause  to  be  sanguine,  and  it  is  seldom 
accepted  by  men  of  much  ability,  except  against  the  remonstrances 
of  some  of  their  frienda  Were  the  appointments  made  by  the  Crown, 
they  would  be  more  in  request.  The  office  itself  would  rise  in  public 
estimation,  and  the  mere  fact  of  the  Crown  being  patron  would  give 
them  a  higher  value  to  the  holder. 

This  brings  us  to  the  question  of  promotion.  Whatever  may  be 
thought  of  this,  it  must  now  be  accepted  as  a  fact,  that  Sheriff-Sub- 
stitutes who  distinguish  themselves  are  eligible  for  promotion.  Till 
within  the  last  five  years  there  was  only  one  instance  of  any  Sheriff- 
Substitute  having  been  promoted,  and  that  promotion  was  not  made  on 
the  ground  of  merit ;  but  since  then  there  have  been  three  appointments, 
all  upon  that  ground  alone.  Two  of  the  appointments  were  made  on 
the  ground  of  long  service,  and  though  the  third  appointment  was  not 
JQStifiable  on  that  ground,  valuable  contributions  to  the  literature  of 
the  profession,  as  well  as  other  services,  rendered  it  proper.  These 
examples  will  be  followed  by  others;  and  with  the  best  results.  To 
lead  Sheriff-Substitutes  to  think  there  is  no  hope  of  preferment,  is  to 
coufiue  them  to  the  routine  discharge  of  their  duties;  is  to  close 
their  nuks  to  many  a  promising  man  who  would  willingly  enter  them 
if  he  did  not  think  that  doing  so  was  tantamount  to  quitting  his 
proibssion  and  surrendering  all  honourable  ambition.  To  the  bar 
itself,  the  men  who  return  from  the  counties  will  be  a  gain.  The 
faolt  of  the  profession  in  Edinburgh  is  that  it  has  too  much  flavour  of 
Edinburgh,  and  too  little  of  Scotland.  Although  gathered  together 
originally  from  all  parts,  advocates  get  so  long  accustomed  to  Edin- 
burgh life  that  they  look  at  everything  too  much  from  a  local  point 
of  view.  There  is  a  want  of  sympathy  between  them  and  the  men  in 
business  at  the  centres  of  industry;  and  equally  so  between  them  and 
the  leading  men  in  the  counties.  Experience  brought  to  the  Parliament 
House  by  men  who  had  worked  for  years  in  such  places  as  Glasgow  or 
I^udee,  or  in  the  counties,  is  a  kind  of  experience  of  which  Edinburgh 
Qen  would  be  none  the  worse;  and  the  local  feeling  would  never 
i^  so  strong  a  hold,  were  the  rising  members  of  the  bar 
to  look  upon  it  as  not  an  unnatural  thing  for  some  of  them  to 
give  a  few  years  of  their  professional  life  to  service  in  other  parts  of 
^tland  than  the  capital  Another  phase  of  promotion,  and  tiierefore 
uiother  inducement  to  good  men  to  become  Sheriff-Substitutes,  would 
^  seen  were  the  power  of  appointment  in  the  hands  of  the  Crown. 
^t  present,  a  Sheriff-Substitute  in  one  of  the  smaller  offices,  has  prac- 
tically no  hope  of  promotion  to  a  more  important  and  remunerative 
^%  unless  the  Sheriff  under  whom  he  serves  happens  to  have  another 
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appointment  at  his  disposal.  In  the  latter  event  promotion  is  probable, 
if  there  be  no  private  obstacle;  bnt  there  is  almost  no  probability  of  any 
other  Sheriff  giving  him  promotion.  He  may  be  as  industrious  as  he 
pleases,  and  may  show  as  satisfactorily  as  is  possible  that  he  is  equal  to 
better  things;  but,  unless  some  fortunate  accident  help  him,  he  wUl  find 
his  juniors,  and  very  possibly  his  inferiors,  preferred  before  him.  What 
the  causes  of  this  are,  we  do  not  profess  to  explain;  but  the  fact  is 
undoubted.  Of  course  there  have  been  instances  of  one  Sheriff  pro- 
moting the  Substitute  of  another.  One  instance  will  occur  to  every 
one  where  a  Sheriff-Substitute  got  promotion  of  this  kind,  partly 
owing  it  to  his  own  merits,  and  partly  to  the  demerits  of  a  colleague, 
who  had  committed  the  double  indiscretion  of  saying  what  he  thought, 
and  of  saying  it  cleverly.  Another  instance  will  occur  where  the 
promoted  Substitute  was  the  relative  of  a  distinguished  person. 
Of  other  instances  than  these,  there  are  now  almost  none.  The 
effect  of  all  this  on  the  Sheriff-Substitutes  has  been  very  dis- 
heartening, and  it  is  this,  perhaps,  more  than  anything  else,  which 
explains  the  strong  feeling  which  those  gentlemen — contrary  to  what 
one  would  expect — entertain  against  the  present  mode  of  appointment 

The  real  objection  to  removing  the  patronage  from  the  present 
hands  to  the  Crown,  is  not  stated  by  the  Boyal  Commissioners.  None 
of  them  have  any  love  for  semi-private  patronage.  Even  the  most 
Conservative  of  Uiem  now  think  popular  election  preferable  in  the 
Church ;  and  we  only  hope  that  when  their  education  is  complete, 
they  will  not  come  to  think  it  right  also  in  the  Law.  The  patronage 
remains  where  it  is  because  the  public  know  nothing  about  it,  and 
the  real  objection  to  altering  it  is  the  old  one  of  the  double  office  being 
in  danger.  Offices  of  real  dignity  and  importance  can  subsist  without 
the  aid  of  patronage,  but  the  Commissioners  dare  not  trust  themselves 
to  think  what  might  become  of  their  Sheriffs  were  the  patronage  to  be 
taken  away.  The  junior  bar,  before  want  of  work  has  driven  the 
half  of  its  ablest  men  into  other  fields,  is  a  very  clever  body,  with  an 
immense  deal  of  unused  energy,  and  it  might  be  rash  to  trust  the 
double  office  to  its  perfectly  independent  criticism.  The  conntiy 
agents  also  require  keeping  in  order,  and  the  patronage  of  the  fiscal- 
ships  seems  insufficient  for  the  purpose.  In  their  corporate  capacity 
the  agents  are  hopeless,  for  they  have  unanimously  reported 
that  the  double  office  requires  complete  remodelling ;  but  in  their  in- 
dividual capacity  they  are  still  open  to  pressure,  and  may  still  be  sup- 
posed capable  of  entertaining  respect  for  powerful  patrona  It  is  these 
things  which  explain  the  reluctance  to  part  with  the  patronage,  for 
without  this  source  of  strength  the  double  office  would  be  left  to  be 
judged  of  upon  its  own  merits. 

If,  however,  it  is  an  office  of  substantial  use  to  the  country  it  will  be 
maintained  as  other  offices  are,  simply  because  it  is  of  use.  If,  on  the 
other  hand,  it  is  an  office  which  is  kept  up,  not  because  of  its  own 
merits,  but  for  other  reasons,  it  will  go.  No  one,  however,  can  fairly 
object  to  its  claims  being  judged  o^  apart  from  all  adventitious  support 
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THE  RUSH  TO  THE  BAR. 

A  BONO  FOB  A  BECfim:  FACULTY  DINNER. 

Bt  ak  Exahinator. 

Air— *»2%«  Low-Backed  Car.'^ 

Now  listen,  and  Til  sing  you 

Some  light  and  artleas  rhymes; 
We  need  such  lays,  our  hearts  to  raise, 

In  these  distr^sf ul  times. 
The  song  that  I  will  sing  you 

Ja  not  of  deeds  of  war, 
But  about  the  lads,  that  come  in  squads, 
To  join  the  Scottish  Bar. 
Chonu — ^To  enter  the  ranks  of  the  Bar, 

They  are  flocking  from  near  and  far ! 
I  think  they  are  mad,  but  still  I  am  glad. 
That  there  should  be  such  faith  in  the  Bar. 

No  year  that  we  remember, 

Such  a  crop  of  them  has  seen ; 
There  have  passed,  since  last  December, 

Not  lesB  than  Seventeen  1 
And  Eiaht  have  paid  their  entrance  fees, 

Who'll  pass,  no  doubt,  next  year. 
To  walk  the  boards,  and  increase  the  hoards 
The  widows*  souls  that  cheer. 

Such  a  rush  as  there  is  to  the  Bar, 
In  spite  of  bard  times  and  war! 
Their  wigs  when  they  don,  I  hope  they^U  get  on, 
And  be  pleased  that  they  came  to  the  Bar. 

To  us  behind  the  scenes  here 

The  sight  seems  rather  strange. 
For  trade  is  slack,  though  there's  no  lack 

Of  movement  and  of  change; 
Our  prizes  are  not  many. 

And  when  a  chance  we  see. 
The  question  now  seems  always  how 
They  may  best  abolished  be ! 

But  yet  the^  come  on  to  the  Bar, 

Each  hoping  to  prove  a  star. 
The  places  to  nil,  tnat  are  vacant  still. 
Of  tiie  former  great  lights  of  the  Bex. 

To  the  learned  Examinaton 
You'll  justice  do,  I'm  sure, 
Their  work  has  been,  as  you  may  ween, 

This  year  no  sinecure. 
Tis  reckoned  a  proof  of  vigour 

To  yiekl  at  a  birth  two  or  more, 
But  what  will  you  say,  when  in  one  day 
Our  Faculty  brought  forth  Four! 

Thus  we  keep  up  the  life  of  the  Bar, 

And  from  dread  of  extinction  are  far! 
While  promising  boys  come  to  add  to  our  joys, 
And  share  in  the  luck  of  the  Bar. 
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Then  pledge  the  bold  young  joristo 

Who  have  joined  oar  ranu  this  year, 
Their  healths  we*ll  drink,  whatever  we  think 

Of  the  folly  that  brings  them  here ! 
I  hope  they  have  private  fortunes, 

To  f amuh  the  sinews  of  war ; 
If  not,  let  ns  prav,  they  never  may  say, 

^*  We  were  daft  when  we  thought  of  the  Bar.*' 
80  let  them  come  on  to  the  Bar, 

Things  can  scarcely  be  worse  than  they  are  I 
Here's  saccess  to  the  lads. 
Who  are  coming  in  sqnads. 
To  prove  that  there's  life  in  the  Bar ! 

23d  DxcEMBEB,  1870. 


The  Scottish  Poor  Laws:  Examination  of  their  Policy,  History, 
and  Practical  Action.  By  Scorus.  Edinburgh:  Edmonston  & 
Douglas,  88  Princes  Street 

There  are  few  subjects  about  which  the  public  take  a  livelier  interest 
than  the  poor  laws.  Whatever  may  be  a  man's  politics,  it  is  plainly 
his  interest  that  the  wide-spread  evil  of  pauperism  should,  if  it  cannot 
be  altogether  repressed,  be  at  least  brought  within  as  narrow  limits  as 
possible.  As  matters  at  present  stand,  complaints  are  loudly  made, 
both  by  paupers  and  ratepayers.  Large  sums,  which  in  any  con- 
tinental kingdom  would  be  looked  upon  as  enormous,  are  annually 
raised  for  parochial  relief,  and  yet  the  poor  seem  indifferently  pro- 
vided for.  There  is  waste  or  extravagance  somewhere.  Large  sums 
are  spent  in  removing  paupers  from  one  parish  or  union  to  another; 
still  larger  in  litigation.  Before  the  passing  of  the  present  Poor  Law 
Act  in  1845,  the  poor  appear  to  have  been  better  provided  for  than 
now.  The  effect  of  that  Act  has  apparently  been  to  punish  the  rate- 
payers without  benefiting  the  paupers.  Something  is  plainly  wrong 
with  our  existing  system;  but  what  is  the  precise  wrong,  or  what  the 
proper  remedy,  it  is  by  no  means  easy  to  discover. 

A  work  has  recently  been  published,  under  the  signature  of  "  Scottis,** 
professedly  dealing  with  the  subject  in  a  practical  way,  giving  a  history 
of  the  Scottish  system  of  providing  for  the  poor,  and  laying  before  the 
public,  in  a  distinct  form,  all  the  facts  of  any  importance.  It  has  now 
been  published  for  about  six  months,  and  has  been  most  favourably 
received  by  all  the  leading  journals.  It  has  indirectly  made  a  great 
impression  on  the  public  mind.  We  would  strongly  recommend  it  to 
the  notice,  not  only  of  legal  reformers,  but  all  such  as  take  an  interest 
in  the  state  of  the  poor  and  the  methods  by  which  it  may  be  ameliorated 
The  conclusions  at  which  the  author  arrives,  and  the  remedies  he 
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suggests,  have  been  made  the  subject  of  discussion  in  the  various  reviews 
that  have  already  appeared;  but  on  one  matter  all  seem  agreed^  viz., 
that  the  facts  are  accurately  and  clearly  stated,  and  that  any  one  who 
attentively  peruses  the  work  is  placed  in  the  position  of  being  able  to 
form  an  independent  opinion  for  himself.    Scotus  approves  generally 
of  the  principles  upon  which  the  Scottish  system  is  based,  and  seems 
to  be  of  opinion  that  its  defects  are  mainly  attributable  to  errors  in 
details,  and  to  departures  by  our  Courts  of  law  from  some  of  its 
general  principles.    He  instances  many  of  these.    How  far  this  view 
is  sound  may  admit  of  question;  but  all  that  can  be  said  in  its  £avour 
is  certainly  most  powerfully  stated  by  the  author.    He  further  contends 
that  the  system  of  voluntary  relief,  which  has  had  some  ardent  admirers, 
is  inadequate,  a  proposition  which  few  who  reflect  on  the  vast  increase 
of  pauperism  in  the  present  day,  consequent  on  fluctuations  of  trade,  will 
be  likdy  to  dispute.   He  is  strongly  opposed  to  anything  approaching  an 
able-bodied  poor  law,  as  being  both  unnecessary  and  mischievous  in  its 
operation.   This  is  one  of  the  most  diflScult  questions  connected  with  the 
poor  law,  but  one  which  must  shortly  be  taken  up  by  the  Legislature.    It 
probably  resolves  very  much  into  a  question  of  expediency.    If,  in  agri- 
coltnral  countries  like  Scotland  in  former  times,  provision  for  the  able- 
bodied  poor  is  uncalled  for,  the  case  may  be  different  where,  from  the 
floctoations  of  commerce  and  manufactures,  large  bodies  of  operatives 
^  suddenly  brought  together  in  particular  localities,  and  as  suddenly 
thrown  out  of  work.    The  proper  constitution  of  Parochial  Boards  is  a 
Bobject  on  which  Scotus  makes  some  weighty  remarks.    He  suggests 
for  consideration  whether  a  Board  composed  of  trained  and  paid  offi- 
cials would  not,  on  the  whole,  work  more  satisfactorily  than  one,  of 
vUch  the  members,  however  able  for  their  work,  are  under  no  com- 
pulsion for  regular  attendance.    Among  other  defects  in  the  present 
poor  law,  Scotus  calls  attention  to  the  curious  anomaly  which  has  crept 
in  through  the  Courts  of  Law,  that  while  advances  made  to  a  pauper 
constitute  a  debt  against  his  relatives,  they  do  not  constitute  a  debt 
iigainst  himself,  however  rich  he  may  afterwards  become.    We  believe 
this  singular  absurdity  is  not  generally  known.    It  surely  ought  as 
soon  as  possible  to  be  removed.    The  vexed  question  as  to  a  national, 
M  opposed  to  a  local  rate,  is  very  fully  discussed.    There  are  few  sub- 
jects on  which  more  may  be  said  both  for  and  against    Scotus  disap- 
proves of  the  national  rate,  and  supports  his  view  by  many  powerful 
^mentd.    Some,  however,  will  adopt  a  different  view.    The  mere 
^t  that  a  national  rate  would  at  once  put  an  end  to  all  questions  of 
disputed  settlement,  cannot  be  disregarded  in  dealing  with  this  matter. 
It  is  one  of  the  main  causes  of  waste,  from  the  amount  of  litigation  it 
annually  occasions. 

In  treating  of  the  causes  of  pauperism  in  this  country,  Scotus  has 
not  feared  to  draw  attention  to  a  subject  too  often  systematically 
ignored.  We  mean  the  effect  which  our  present  marriage  law  has  in 
fostering  pauperism.  The  fruits  of  illicit  connections  may,  at  any 
^une,  be  raised  to  the  status  of  lawful  children  by  the  subsequent  in- 
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termarriage  of  their  parents;  and  there  are  so  many  circamstauces 
which  in  Scotland  have  been  held  to  infer  marriage,  that  yonng  women 
are  easily  induced  to  form  irregular  connections,  in  the  hope  that  mar- 
riage will  thereby  be  sooner  or  later  brought  about,  and  their  ofispring 
legitimated.  Of  course,  in  numerous  cases,  this  hope  is  delusion,  yet 
it  seems  powerfully  to  contribute  to  the  increase  of  pauperism.  As  a 
rule,  vast  numbers  of  pauper  children  are  thrown  on  the  parish  in  this 
manner.  This  is  aided  by  the  law  which  compels  the  putative  &ther 
to  support  the  bastard;  because  women,  knowing  that  they  have  such 
resource,  are  less  chary  of  indiscretion  than  if  the  burden  would  fall  on 
themselves.  Yet,  as  the  putative  father,  in  a  large  proportion  of  cases, 
disappears,  the  burden  ultimately  faUs  on  the  ratepayers.  It  is  remark- 
able that  in  France  and  some  other  Continental  countries,  where  in- 
quisition for  paternity  is  interdicted,  both  bastardy  and  pauperism  are 
less  common  than  in  Great  Britain.  The  remarks  made  by  Scotus  on 
this  subject  are  well  worthy  of  careful  perusal 

In  dealing  with  the  question  of  extravagant  expenditure,  Scotus 
devotes  a  chapter  to  the  poor-house;  and  shows,  we  think,  veiy 
conclusively  that  it  forms  the  only  reliable  test  of  real  pauperism. 
This  chapter  contains  many  valuable- comparative  statistics,  and  seems 
fairly  to  establish  that  it  is  the  practice  of  out-door  relief  which  fosters 
vagrancy  in  England,  while  the  same  evil  is  in  Ireland  effectually  dis- 
couraged and  checked  by  the  in-door  system.  Some  very  admirable 
suggestions  are  also  made  for  utilizing  Uie  labour  of  paupers.  In  the 
following  chapters  attention  is  called  to  the  expenses  caused  by  litiga- 
tion, and  suggestions  are  made  as  to  its  diminution  without  changing 
the  existing  system.  One  great  abuse  is  brought  into  notice,  of  whose 
existence  we  were  not  previously  aware.  It  appears  to  be  the  practice 
of  Sheriffs  and  Sheriffs-Substitute  to  accept  arbitrations  in  poor-kw 
matters  in  violation  of  the  terms  of  their  appointment  and  to  the 
detriment  of  their  proper  judicial  work.  In  short,  this  treatise  touches 
with  advantage  on  every  subject  connected  with  the  poor-laws  and 
their  practical  administration,  and  compresses  within  a  comparatively 
small  compass  an  amount  of  detailed  fact  and  close  thought  which 
might  be  sought  for  in  vain  in  the  most  extensive  library.  The 
historical  account  of  the  Scottish  system  for  relief  of  the  poor  with 
which  the  work  opens  will  be  read  with  interest  by  every  one  who 
desires  to  know  the  origin  of  the  present  laws,  founded  as  they  are  in 
a  great  measure  on  those  principles  by  which  the  old  Scottish  legisla- 
ture sought  to  regulate  and  improve  the  national  character. 


The  Albany  Law  Journal      Weed,  Parsons   &  Co.,   Publishers, 
Albany,  N.  Y. 

W£  have  before  us  several  numbers  of  this  ably-managed,  amusing, 
and  instructive  periodical,  and  we  believe  we  shall  best  justify  the 
epithets  we  have  bestowed  on  it,  and  at  the  same  time  entertain  our 
readers,  by  giving  a  few  examples  of  the  matter  it  containa    We  light 
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Bt  once  upon  its  facetious  department,  which  is  more  extensive  than 
that  of  any  other  legal  serial  with  which  we  have  met  In  this 
department  the  principal  contribution  is  a  series  of  papers  entitled, 
"  Humorous  Phases  of  the  Law/'  in  which  much  ingenious  fun  is  often 
found,  mingled  with  a  few  heavy  jokes  and  some  well-conceived  and  well- 
timed  instruction.  A  specimen  of  the  latter  quality  is  the  1 2th  paper  of 
the  series,  entitled,  "  Pleading  under  the  Code/'  which  is  founded  on  the 
enactment  in  the  N.  Y.  Code  that  the  complaint  shall  contain  a  plain 
and  concise  statement  of  the  facts  constituting  the  cause  of  action, 
without  unnecessary  repetition.  A  complaint  in  this  form  ought  to  be 
Teiy  like  a  well  drawn  summons  and  condescendence  in  the  Scotch 
form  of  process,  with,  we  presume,  the  difference  that  in  our  Superior 
Courts  the  conclusion  or  prayer  is  separated  from  the  statement  of 
facts  or  condescendence.  The  same  difficulty  in  separating  the  facts 
relied  on  from  the  evidence  seems  to  have  met  the  pleaders  of  both 
countries,  and  our  author  gives  us  some  examples  which  may  bo 
paralleled  in  many  of  our  Sheriff  Courts,  as  well  as  in  the  Supreme 
Court  itself.     He  observes  acutely  enough 

^^That  as  good  an  example  of  pleading  the  evidence  instead  of  the  facts,  as  can 
be  fonnd  in  fiction,  is  in  Dame  Quic^ly'a  accusation  of  Falstaff,  The  fact 
vhicb  the  hostess  meant  to  aver  was  that  Jack  had  promised  to  marry  her,  but 
in  ber  garrulous  and  detailed  statement  it  grew  into  these  proportions:  *Thou 
<U(3it8vear  to  me,  upon  a  parcel-gilt  goblet,  sitting  in  my  Dolphin  chamber,  at 
tberoQnd  table,  by  a  sea-coal  fire,  upon  Wednesday,  in  Whitsun  week,  when  the 
pnnre broke  thy  bead  for  liking  his  father  to  a  singing  man  of  Windsor;  thou 
<^Bvear  to  me  then,  as  I  was  washing  thy  wound,  to  marry  me,  and  make 
neojlady  thy  wife.  Canst  thou  deny  it?  Did  not  good- wife  Keech,  the 
intchcr'g  wife,  come  in  then,  and  call  me  gossip  Quickly?  coming  in  to  borrow 
a  mesB  of  vinegar;  telling  us  she  had  a  good  dish  of  prawns;  whereby  thou  didst 
desire  to  eat  some;  whereby  I  told  thee  they  were  ill  for  a  green  wound?  And 
didst  thou  not,  when  she  was  gone  down  stairs,  desire  me  to  be  no  more  so 
familiirity  with  such  poor  people;  saying  that  ere  long  they  should  call  me 
iQAdam?  And  didst  thou  not  kiss  me,  and  bid  me  fetch  thee  thirty  shillings?  I 
pat  thee  now  to  thy  book  oath;  deny  it,  if  thou  canst/  It  has  been  conjectured 
that  Shakespeare  was,  at  some  period  of  his  life,  a  law  clerk,  and  Lord  Campbell 
sommed  up  the  evidence  on  the  question  in  a  pamphlet.  If  his  lordship  had 
been  acquainted  with  the  early  days  of  our  code,  he  would  have  admitted,  that 
even  if  the  great  dramatist  had  never  drawn  a  bill  in  chancery,  he  had  at  least 
uUcipated  the  scope  and  form  Of  many  of  the  complaints  under  that  much- 
aboged  and  hardly- understood  body  of  laws  which  regulates  our  practice. 

**Tbe  pathetic  and  rhetorical  flights  of  eloquence  are  not  impossible  in  a  com- 
plaint under  the  code.  In  an  action  for  negligence  that  once  came  under  my 
iK)tice,  the  plaintiff  described  the  result  of  the  injuries  as  follows:  ^  Thereby 
rendering  her,  as  she  the  plaintiff  is  informed  and  believes,  for  ever  unable  to 
work,  and  pi'eclnding  her  from  gaining  a  livelihood,  and  from  all  the  benefits  and 
enjoyments  in  life,  to  which  she,  this  plaintiff,  in  common  with  each  and  every 
member  of  the  human  race,  is  an  heir  and  an  inheritor.*  To  which  the  heartless 
defendants  answered  that  they  had  no  knowledge  or  information  sufficient  to 
form  a  belief,  *  as  to  whether  she  is  an  heir  and  inheritor  of  the  benefits  and 
enjoyments  of  life  or  any  of  them,  and  demand  that  in  respect  to  the  same  she 
trace  her  pedigree  and  prove  her  title.'  *' 

Treating  of  the  diffaseuess  and  tautology  which  still  cling  to  modern 
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pleadings,  the  writer  breaks  forth  into  singings  in  the  following 
words: — 

A  PSALM  OF  LAW. 

fVhat  the  Kuvrt  of  the  Codifier  said  to  the  Pleader, 

Tell  me  not,  in  accents  croaking, 

"Brevity's  an  empty  dream;" 
What's  the  use,  with  yerbal  cloaking, 

To  make  things  other  than  they  seem? 

Law  is  real,  and  law's  expensive; 

Special  pleading's  not  its  goal; 
Rhetoric  and  tape  make  pensive 

Many  a  weary  client's  soul. 

To  orate,  or  rouse  to  passion. 

In  your  pleading's  not  the  way; 
State  your  case  in  simple  fashion, 

Let  the  judge  see  wnat's  to  pay. 

Law  is  long  and  time  is  fleeting. 

And  our  lips,  dull  habit's  slave, 
Are,  forgetting  fact,  repeating 

The  oM  forms  our  fathers  gave. 

In  the  field  of  litigation. 

In  the  strife  of  good  and  evil. 
With  straightforward  allegation     • 

Tell  the  truth,  and  shame  the  devil. 

Trust  not  Humphrey,  Barbour,  Chitty; 

Let  dead  cases  bury  their  dead; 
With  stale  lies  'tis  surely  pity 

To  bother  any  judge's  head ! 

Lives  of  pleaders  all  remind  us. 

We  may  make  our  lives  a  bore. 
And,  departing,  leave  behind  us 

Pleas  choke  full  of  useless  lore; — 

Precedents  that  perhaps  another. 

Doomed  by  cruel  fate  to  find, — 
Some  perplexed  and  anxious  brother, 

Reading,  shall  quite  lose  his  mind! 

Sell  your  form  books  for  waste  paper; 

State  the  facts  at  any  rate; 
Hesitating  how  to  shape  a 

Pleading — why,  abbreviate. 

In  a  later  number  a  correspondent  refers,  as  a  pendant  to  the 
remarks  above  quoted  upon  the  eloquent  in  pleading,  to  the  case  of 
Barron  v.  Pickhards,  3  Edw.  96,  a  suit  to  restrain  the  deft,  from 
using  a  coal  yard  under  a  covenant  in  a  deed  not  to  carry  on  or 
permit  any  trade  or  busines  offensive  to  the  neighbouring  inhabitants. 
The  bill  contained  the  following  elegant  passages: — 

'*  In  which  during  several  successive  months  last  past  they  have  daily  received 
and  still  continue  to  receive  coal  of  divers  and  many  sorts;  and  to  break  it  up 
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and  lereen  or  lift  the  ooal  bo  broken,  and  separate  the  same  from  the  dnat;  and 
they  have  there  aold  and  continue  to  sell  sach  coal  and  load  it  into  carta,  and  to 
caiTj  it  away,  and  to  conduct  the  business  with  all  the  ordinary  circumstances 
and  practices  usaal  in  such  busLuess,  and  to  occasion  large  quantities  of  the  black, 
filthy,  Tolatile,  offensiye  dust  and  smut,  usually  incident  in  a  coal  yard,  where 
much  business  is  done,  to  rise  on  the  air  and  to  be  diffused  around  by  the  wind 
and  into  the  premises  of  the  neighbouring  inhabitants;  and,  in  spite  of  all  the 
care  which  iod  neighbours  can  l^tow,  such  coal  dust  and  smut  will  settle  on 
their  walks,  on  their  green  sward,  on  their  fragrant  plants  and  flowers,  becloud- 
iog  the  brightness  and  beauty  wMch  God  has  given  to  make  them  pleasant  to 
the  eye  and  cheorinff  to  the  heart  of  man.  They  settle  too  on  the  neighbours' 
steps,  thresholds  and  windows;  and  enter  into  their  out-houses,  their  dwellings, 
their  carpets,  their  cups,  their  kneading-troughs,  their  beds,  their  bosoms,  and 
their  lungs;  discolour  their  linen  and  otherwise  stainless  raiment  and  robes  of 
beauty  and  comfort,  deface  their  goodly  furniture,  blacken,  besmear,  and  injure 
erefy  object  of  utility,  beauty,  or  taste,  and  are  thus  offensive  and  injurious  to 
all  the  neighbours  wno  have  re^pard  for  decency  and  cleanliness,  so  essential  to 
the  health  and  happiness  of  society;  and  by  reason  of  the  immediate  proximity 
of  your  complainant  they  are  to  him  peculiarly  offensive  and  injurious." 


The  Sheriff'SubsHtutes'  Criticism  on  the  Fourth  Report  of  the 
Soj/al  Commission  on  the  Law  Courts  of  Scotland. — The  Sherifr- 
Sohstitates  of  Scotland,  whose  anomalous  and  altogether  inappropriate 
position  has  compelled  them  to  take  united  action  for  the  assertion  of 
tbeir  just  claims,  at  a  general  meeting  held  on  30th  July  last,  appointed 
I  committee  to  prepare  a  Beport  on  the  Fourth  Report  of  the  Law 
Courts  Commission.  The  Interim  Report  of  this  Committee,  which  is 
DOW  before  us,  is  a  sensible  and  moderate,  though  very  inelegant,  pro- 
duction. It  corrects  the  history  of  the  Sheriff  Courts  given  by  the 
Commissioners,  referring  for  a  more  accurate  account  of  the  oflSce  to  the 
Report  of  Sir  Hay  Campbell's  Commission  in  1818.  The  special 
complaint  in  regard  to  this  part  of  the  Report  is  that  while  the  Com- 
missioners of  1834  did  not  hesitate  to  recognise  "  the  well-known 
talents  and  integrity  of  the  Sheriffs-Substitute,"  the  present  Commis- 
sioners make  no  such  acknowledgment,  but  give  the  appellate  Sheriffs 
all  the  credit  of  such  efficiency  as  may  be  found  in  Sheriff  Courts. 
Considering  the  composition  and  origin  of  the  Commission,  this  was  not 
much  to  be  wondered  at,  for  the  popular  belief  was  that  that  commission 
was  intended  to  delay  or  avert  the  destruction  of  the  office  of  appellate 
Sheriff,  and  perpetuate  the  thraldom  and  degradation  of  the  working 
Sheriffs.  However  that  may  be,  the  Committee  of  the  Sheriff- 
Substitutes  now  complain: — 

^^  Since  that  time  (1834)  it  is  quite  notorious  that,  as  the*  result  of  legislation, 
of  more  ample  pecuniary  provision  being  made  for  the  office,  and,  it  may  be 
added,  of  its  higher  pubbc  estimation,  the  services  have  been  obtained  of  a  class 
of  persons  in  all  reelects  better  qualified  than  those  who  had  held  it  when  those 
CommisBionere  reported.  Yet  the  Report  now  under  examination  will  be  found 
not  even  to  recognise  the  amount  of  efficiency  which  the  earlier  Report  had 
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acknowledged.  In  this  respect  it  will  be  neoeasary  to  examine  the  Beport  eome- 
what  cloeely.  The  result  will  be  to  establish  that,  while  every  opportunity  is 
taken  to  give  expression  to  the  convictions  of  the  Commifisioners  as  to  the  excel- 
lence and  efficiency  of  the  performance  of  their  duties  by  the  Sheriffs,  the  Beport 
contains  no  corresponding  recognition  of  the  public  services  of  the  Resident 
Sheriffs.  It  is  stated  in  the  Report,  as  proved  by  the  evidence,  ^  that,  as  regards 
the  functions  of  l^e  judges,  these  courts  are  in  thorough  working  order.  Not  a 
trace  of  the  evils  alluded  to  in  the  Report  1834  is  to  be  found  in  the  testimony 
of  the  witneaaes  we  have  examined.  So  complete,  although  inpercepdble  and 
silent,  has  been  the  executive  control  of  the  Sheriffs,  that  the  community  have 
forgotten  that  there  ever  was  a  time  when  a  Resident  Sheriff  was  suspected  of 
IckSI  partiality.* 

^^  In  these  sentences  the  efficiency  of  the  Sheriff  Courts,  which  is  there  admitted, 
is  ascribed  not  to  the  legal  acquirements,  intelligence,  integrity,  and  independ- 
ence of  the  Resident  Sheriffs,  but  to  the  control  exercised  over  these  by  the 
Sheriffs  resident  in  Edinburgh.  But  while,  as  the  purely  speculative  opinion  of 
those  of  the  Commissioners  whose  views  may  be  suppoeed  to  be  exactly  expreesed 
in  the  words  we  have  quoted,  it  will  no  doubt  receive  the  consideration  to  which 
it  is  entitied,  the  Committee  feel  it  to  be  unnecessary  further  to  inquire  into  the 
grounds  of  this  opinion,  for  three  reasons— ^«t,  because  it  is  an  opinion  not 
deducible  from  the  evidence  before  the  Commissioners,  the  weicht  of  which 
inclines  the  other  way;  secondly ^  because,  in  point  of  fact,  since  the  office  was 
placed  on  its  present  footing,  any  acts  of  interference  on  the  part  of  the 
Sheriffs  (except  in  the  exercise  of  their  appellate  jurisdiction,  to  be  afterwards 
noticed,  or  in  the  occasional  trial  of  criminal  cases,  or  the  holding  of  Small  Debt 
Courts)  have  been  rare  and  not  always  beneficial;  and,  lastly^  because  the  question 
has,  to  a  great  extent,  ceased  to  bo  a  practical  one,  the  Legislature  having,  in 
the  Act  of  last  session  (S3  and  34  Vict.,  c.  86,  sec.  13;),  deliberately  disregarded 
the  views  thus  expreaaed  by  the  Commissioners,  by  relieving  the  Sheriffs  of  their 
obligation  to  be  in  attendance  on  the  Courts  in  Edinburgh,  and  thus  leaving  it 
open  to  them  also  to  become  Resident  Sheriffs;  and  as  regards  those  to  be 
appointed  in  the  future,  having  farther  empowered  the  Secretary  of  State  to 
prescribe  the  number  of  Courts  to  be  held  by  the  Sheriffs,  and  the  times  and 
places  for  holding  them,  and  the  duties  to  be  discharged  by  them  personally,  and 
thus,  in  effect,  to  relegate  them  to  a  residence  within  their  respective  oounties. 

*^  Other  passages  occur  in  the  Report,  in  which  the  same  opinion  is  either 
directly  or  by  implication  expressed — that  a  Resident  Sheriff  is  exposed  to  in- 

i'urious  local  influences  and  prejudices,  and  that  it  is  of  advantage  to  him  Hhat 
le  can  fall  back  on  the  advice  and  authority  of  one  wholly  unconnected  with  the 
county  by  local  ties.*  In  the  dissent  of  the  minority,  this  opinion  is  characterised 
as  an  ^antiquated  prejudice,  now  believed  to  be  almost  obsolete;'  and  tiie  Com- 
mittee deem  it  unnecessary  further  to  dwell  on  this  point.  But  they  desire 
distinctly  to  record  it  as  their  unanimous  opinion,  that  any  acts  of  interference  by 
the  Sheriffs  in  regard  to  the  ordinary  administration  of  the  office  tend  not  to 
strengthen  (as  it  is  assumed  in  the  Beport  to  be  the  effect)  but  to  weaken  the 
hands  of  the  Resident  Sheriffs.  Without  noticing  farther  in  detail  this  nart  of 
the  Report,  it  may  be  well  to  make  one  or  two  general  remarks.  The  nrst  iSi 
that  while  the  Report  does  not  contain  such  a  direct  and  generous  recognition 
of  the  public  services  of  the  Sheriffs-Substitute  as  might  have  been  anticipated 
from  the  evidence  before  the  Commissioners,  a  cloee  examination  of  the  Beport 
proves  that  the  absence  of  any  such  expression  of  opinion  is  not  due  to  any  doubt 
in  the  minds  of  the  Commissioners,  that  in  point  of  fact  the  Sheriffs-Substitute 
are  on  the  whole  well  qualified  to  discharge  the  important  duties  imposed  on 
them;  for  when  the  proposed  extension  of  jurisdiction  in  the  Sheriff  Courts  comes 
under  consideration,  *  the  higher  standard  of  qualification  possessed  by  Sheriffs- 
Substitute'  is  stated  as  one  of  the  grounds  on  which  an  extension  of  the  jurisdic- 
tion in  several  matters  of  grave  importance  is  recommended  by  the  Commissioneis; 
and  nearly  the  same  words  are  used  (p.  27)  in  connection  with  the  proposed 
re-arrangement  of  Sheriffships.    The  explanation  of  the  apparent  incongruity 
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in  this  respect  does  not  appear  to  be  difficult.  This  portion  of  the  Report  may 
be  truly  characterised  as  an  anxious  pleading  on  behalf  of  the  existing  anomalous 
sjBtem  as  regards  the  Sheriff  Courts,  believed  by  some  of  the  Commissioners  to 
be  an  admirable  institution,  and  known  by  them  to  be  seriously  imperilled  in  its 
foandations,  if  not  even  undermined,  by  some  of  the  main  currents  of  public 
opiDion;  and  these  Gommissioners  have  not  unnaturally  in  the  circumstances 
desired  to  gather  towards  its  support  all  available  materials,  even  possibly  at  the 
risk  of  not  doing  entire  justice  to  those  whose  position  and  interests  were  also 
entitied  to  be  considered.  It  seems  to  have  been  feared  that  had  the  Report 
recorded  any  direct  expression  of  opinion,  to  the  effect  that  the  duties  of  the 
Resident  Sheriffs  were  on  the  whole  well  discharged,  in  some  hostile  quarters 
the  inference  might  be  suggested,  that  possibly  these  duties  might  continue  to 
be  well  discharged  without  the  constant  supervision  of  a  Non- Resident  Sheriff, 
which  in  the  Report  is  represented  (p.  24)  ^  not  only  as  a  most  material  element 
in,  but  as  the  canlinal  hinge  of  the  prosperity  and  efficiency  of  our  local  Courts.'  *' 

Except  in  this  case,  where  the  criiticism  appears  to  be  true  and  just, 
though  perhaps  somewhat  wanting  in  dignity,  the  Report  before  ns 
senerally  approves  of  the  recommendations  of  the  Royal  Commissioners. 
BqI  they  differ  from  the  Commissioners  in  regard  to  the  appointment 
of  Sherifis-Substitnte  by  the  Sheriff.    They  hold 

^'That  the  appointments  to  the  office  ought,  as  in  regard  to  other  judicial 
ofBces,  to  issue  from  the  Crown.  That  is  right  in  itself;  the  existing  system  of 
ooe  judge  appointing  another  to  act  as  his  deputy  being  unconstitutional  and 
&noinabus;  and  the  argument  on  which  the  Commissioners  mainly  rest  their 
opinion  in  its  favour  having  ceased  to  be  valid,  in  consequence  of  the  change  in 
tbetenore  of  the  office.  In  point  of  fact,  of  the  total  number  of  Sheriffs-Sub- 
stitute m  office  at  any  particular  time,  by  far  the  largest  proportion  have  received 

^  ointments,  not  from  the  existing  Sheriffs,  but  from  their  predecessors. 
Atjtraent,  fbr  example,  of  the  fifty-four  Sheriffs-Substitute,  not  more  than 
^teefi  have  been  appointed  by  the  Sheriffs  with  whom  they  are  officially  associ- 
^'  That  the  existing  practice  has  been  less  injurious  than  might  have  been 
antidpated,  is  probably  the  result  of  conditions  which  can  hardly  be  expected  to 
^  permanent;  and  the  recent  legislation  by  which  several  counties  are  included 
Tithia  one  jurisdiction  (a  policy  likelv  to  be  still  further  extended),  confers  on 
^  Sheriff  an  amount  of  patronage  which  can  hardly  be  with  propriety  entrusted 
to  any  private  irresponsible  person.  The  Committee  would  f  urUier  remark,  that 
vere  the  right  of  appointment  conferred  on  the  Crown,  it  might  be  exercised  in 
the  transference  of  tne  Resident  Sheriffs  from  one  jurisdiction  to  another,  as  the 
exigencies  of  the  public  service  and  their  personal  qualifications  might  render 
sQch  transference  expedient;  and,  it  may  be  added,  would  probably  render  less 
•Afrequent  than  hitherto,  the  appointment  of  a  Sheriff-Substitute  to  the  office 
t«  Sheriff." 

Oar  views  on  this  subject  arc  fully  stated  in  another  article,  and  we 
tope  that,  if  the  system  of  the  Double  Sheriffship  is  to  survive  for  a 
few  years,  this  absurdity  will  soon  be  removed  from  it. 

Calls  to  the  Bar. — During  the  year  1870  the  following  gentlemen 
have  been  admitted  as  Members  of  the  Faculty  of  Advocates: — 
Messrs  Alex.  Taylor  Innes,  M.A.;  Andrew  Jameson,  M.A.;  Wm.  D. 
Thorbum,  M.A;  Tyndall  Bruce;  John  G.  Hamilton,  B.A.;  James 
Mour  Paul;  James  Gray  Webster;  Chas.  J.  Pearson,  B.A;  John 
Henderson  Be^;  David  Lang,  M.A.;  C.  A.  Millie,  M.A,  LLB.; 
^gald  M'Kechnie,  M.A;  John  James  Reid,  B.A.;  John  Gallaway; 
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Alexander  Low,  B.A.;  Andrew  Mitchell,  B.A.;  William  George  Scott 
Moncrieff,  M^ 

Ths  Society  of  Writers  to  the  Signet, — The  following  gentlemen 
have  been  admitted  as  Members  of  the  Society  during  the  year 
1870 : — Messrs  J.  C.  Junner,  H.  V.  Gibson-Craig,  Wm.  Macgillivray, 
W.  T.  Dickson. 

The  Society  of  Solicitors  before  the  Supreme  Courts. — The  follow- 
ing gentlemen  have  passed  as  Members  of  the  Society  daring  the  year 
I87O: — ^Messrs  Andrew  Clark,  John  Falconer,  Wm.  Mannd,  A.  W. 
Grant,  A.  J.  Robertson,  Peter  Simpson,  J.  M.  Anderson,  Thomas 
Lawson,  R  Macdonald,  G.  Cotton,  G.  V.  Mann,  J.  A,  Shield,  W. 
Dnncan,  T.  Carmichael,  Jas.  S.  Bum. 

The  Faculty  of  Procurators,  Glasgow, — During  the  year  1870  the 
following  gentlemen  have  joined  this  Faculty : — Messrs  James  Aiken, 
A.M,  James  Colquhonn,  George  B.  Hoggan,  John  Ferguson,  Andrew 
Paul,  Thomas  Sinclair,  William  Gemmill,  D.  Macfarlane,  William  S. 
Purves. 

Scene  in  a  Police  Court — (Copied  from  the  local  newspaper.) 

M.  G.  was  charged  with  being  drunk  and  disorderly  in 

Street  on  Saturday.    She  said  a  number  of  boys  were  calling  names 
to  her  and  striking  her. 

Bailie. — I  need  not  ask  you  if  you  are  guilty.  You  will  just  have 
to  go  to  jail  for  48  hours. 

Clerk. — ^You  had  better  get  her  to  plead. 

Bailie. — ^Are  you  guilty  or  not,  Margaret?  I  think  you  should 
plead  guilty.    It  will  be  better  for  you. 

Prisoner. — ^Weel  a  wed.  Sir.  I  hope.  Sir,  you  will  let  me  awa'. 
You  kent  me  since  I  was  a  bairn,  Mr.  Let  me  awa',  and  111  never 
come  back  again.^' 

The  prisoner  was  dismissed  from  the  bar. 

Obituary. — James  Maeshall,  Esq.,  S.S.C.  (1828),  practising  of 
late  years  as  a  Solicitor  in  Melbourne,  died  there  on  17th  August^ 
1870. 
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COURT    OP    SESSION. 


FIRST  DIVISION. 

Love  akd  Othibs  v.  Mabshall. — Dee.  16, 1870. 

Force  and  Fear — "Intimidation**  —  Fraud — Issue.  —  Reduction  of 
the  trust^Iisposition  and  settlement  of  the  late  James  Carstairs  of 
Kelmondhead,  Linlithgowshire,  on  the  ground — (1)  that  the  truster 
was  not  of  disponing  mind;  (2)  that  he  was  in  a  weak  and  facile 
state  of  mind,  and  was  induced  to  execute  the  deed  by  frauds  circumven- 
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tioD,  and  threats  on  the  part  of  the  defrs.  Parsners  proposed  the  following 
issue  with  reference  to  the  second  ground  of  action : — "  Whether,  at  the 
date  of  the  said  trust-disposition  and  settlement,  the  said  James  Carstairs 
was  in  a  weak  and  fiicile  sta4;e  of  mind,  and  easily  imposed  upon,  and 
whether  the  defrs.,  James  Marshall  and  Thomas  Marshall,  or  either  of 
them,  taking  advantage  of  his  said  weakness  and  facility,  did,  by  fraud, 
circumvention,  or  intimidcUionf  impetrate  and  obtain  the  said  deed  from  the 
said  James  Carstairs  to  his  lesion."  Defrs.  objected — (1)  that  if  a  case  of 
intimidation  was  meant  to  be  made,  pursuers  should  take  the  usual  issue  of 
"force  and  fear/^  (2)  that  in  any  view  the  alternative  form  of  issue  pro- 
posed was  bad,  und  might  lead  to  pursuers  obtaining  a  verdict,  although  a 
majority  of  the  jury  should  be  against  them  on  each  of  the  alternatives  taken 
separately  (Claims  v.  Marianski,  12  D.  919;  15  D.  268).  Although  in 
practice  "fraud"  and  "circumvention"  were  always  put  alternatively,  that 
was  because  they  were  mere  shades  of  the  same  thing,  and  was  no  authority 
for  similarly  treating  "  intimidation,"  which  was  an  entirely  different  thing 
from  either. 

The  LO.  (Qifford)  allowed  the  issue  as  proposed.  Defrs.  moved  the 
Court  to  vary  it.  The  Court  varied  the  issue  by  substituting  the  word 
"and"  for  the  word  "or"  before  "intimidation,"  so  that  no  general  verdict 
could  be  obtained  by  pursuers  without  the  jury  being  satisfied  that  both 
fraud  (or  circumvention)  cmd  intimidation  had  been  used.  Lord  Deas  dis- 
sented,  holding  that  defrs.  were  right  in  their  contention  that  the  only  proper 
usiieto  try  a  case  of  intimidation  was  one  of  **  force  and  fear" 

id,^WaUon,  Strachan.    Agents — J,  ds  R  Maeandrew,  W^S.^^-^^AU. — 

Slmij  Mackintosh.    Agents — Qifford  <b  Simpson,  W,S. 

MiLNB  (Hall  &  Co.'s  Tb.)  v.  Booker  &  Co. — Dee.  20. 

Sale^Banhrupley — BefectUm — Stoppage  in  Transitu. — Appeal  from  the 
Sheriff  of  Aberdeenshire.  On  Nov.  17,  1869,  Booker  &  Co.,  Liverpool, 
sold  to  Hall  &  Co.,  Aberdeen,  the  cargo  of  timber  on  board  the  Sir  Colin 
Campbell,  which  had  arrived  the  day  before  from  Demerara,  and  directed 
the  vessel  to  proceed  to  Aberdeen.  The  price  was  £5  15s.  per  load,  to  be 
ineasared  and  delivered  at  Aberdeen.  The  Sir  Colin  arrived  there  on  Nov. 
26.  The  unloading  was  begun  next  day,  and  on  Dec.  7  the  measurement 
began  to  be  made,  and  both  unloading  and  measurement  were  completed  on 
1^  16.  The  measurement  was,  according  to  custom,  done  at  the  sellers* 
expense,  and  by  a  licensed  measurer.  In  the  unloading  and  laying  out  of 
the  limber  on  the  quay  for  measurement,  the  horses  and  men  of  Hall  &  Co. 
vere  employed,  but  that  was  reckoned  part  of  the  expense  of  measurement, 
ud  was  to  be  borne  by  the  sellers;  and  Hall  &  Co.  had  no  right  to  remove 
^y  part  of  the  cargo  before  the  measurement  was  completed. 

The  cargo,  before  arrival,  had  been  disposed  of  to  other  parties,  except 
one-sixth,  but  Hall,  the  sole  partner,  had  no  suspicion  then  that  he  was 
losoWent  The  remaining  one-sixth  was  sold  on  Dec  7,  because  Hall  had 
become  satisfied  that  he  could  not  pay  for  it  himself. 

Between  6th  and  24th  Nov.,  Hall  was  taking  stock  in  order  to  settle 
with  the  representatives  of  a  deceased  brother.  The  balance  sheet  was 
fthown  to  the  City  of  Glasgow  Bank,  who,  on  2oth  November,  refused  to 
allow  him  to  draw  further  on  the  bank.  Thereafter  Hall  succeeded  in 
getting  a  loan  of  £2000,  and  carrying  on  business  for  a  time.     But  on  1 1th 
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Dec,  there  was  a  meeting  of  the  principal  creditors,  at  which  a  state  of 
afiairs  was  produced.  The  meeting  was  adjourned  till  the  22d,  when  Mr 
Murray,  C.  A.,  produced  another  state  of  affairs  and  it  was  resolved  to  apply 
for  sequestration,  which  was  awarded  on  24th.  Up  till  22d  Dec.,  HaU 
expected  to  be  able  to  settle  with  his  creditors,  and  to  carry  on  his  business. 
After  the  sale  of  the  last  portion  of  the  timber  on  7th  Dec.,  Hall  did  not 
wish  to  interfere  with  any  part  of  the  cargo.  But  after  1 1  th  Dec. ,  Milne  (one 
of  the  largest  creditors,  and  now  trustee)  was  afraid  that  Hall,  Eussell  &  Co. 
(who  had  originally  bought  one-sixth,  and  had  also  bought  the  remaining 
one-sixth  of  Sxe  cai^o),  would  try  to  set  these  purchases  off  against  a  debt 
due  by  Hall  to  them,  and  he  urged  Hall  to  take  delivery  of  the  timber 
himsell  Hall,  Bussell  &  Co.,  when  examined,  repudiated  any  such  inten- 
tion. After  refusing  to  act  on  Milne*s  suggestion,  Hall  at  last  agreed,  as 
the  Harbour  Commissioners  were  pressing  for  its  removal,  to  take  the 
timber  to  a  piece  of  vacant  ground  rented  by  him,  for  the  benefit  of  the 
parties  to  whom  the  timber  truly  belonged.  On  Saturday,  18th  Dec.,  fifty 
logs  were  so  removed  by  his  servants.  On  20th  Dec.  Hall  stopped  the 
further  removal,  because  he  thought  he  was  not  doing  right  in  putting  it 
on  his  own  ground,  and  he  did  not  further  interfere.  On  the  same  day  he 
wrote  to  Booker  &  Co.  informing  them  of  the  embarrassments,  and  of  the 
meeting  to  be  held  on  22d.  On  2l8t  December,  Booker  k  Co.  replied: — 
''Under  the  circumstances,  we  presume  that  you  have  not  toudied  the 
timber.  We  are  sending  a  party  to  Aberdeen  (Dunn)  to  protect  our 
interests."  The  price  of  the  timber,  about  £1 200,  was  not  paid.  On  22d  Dec 
(the  day  of  the  adjourned  meeting),  Dunn  arrived  in  Aberdeen,  and  in  their 
name  presented  a  petition  to  the  Sheriff,  setting  forth  that  the  cargo,  con- 
sisting of  169  pieces,  had  been  completely  landed,  and  that  120  pieces  were 
then  on  Aberdeen  Qaay,  and  that  the  price  was  unpaid;  and  craving 
**  interdict  against  A.  Hall  &  Co.  taking  delivery  of  or  interfering  with  the 
cargo  so  far  as  not  already  delivered;**  and  craving  authority  *'  to  take 
possession  of  the  timber  and  place  it  in  safe  custody.*'  Interim  interdict 
was  granted  on  the  same  day. 

The  parties  entered  into  an  arrangement  for  the  custody  of  the  timber 
during  the  dependence  of  this  action  for  deciding  the  rights  of  parties.  The 
sellers  maintained  the  timber  removed  by  Hall  had  only  been  taken  by  him 
for  safe  keeping,  and  not  as  his  own  property;  and  they  claimed  the  timber 
left  on  the  quay  as  having  been  stopped  in  transitu  by  the  interdict  Hall 
&  Co.'s  trustee  maintained  that  the  whole  timber  had  been  constructively 
delivered  when  the  measurement  was  completed  on  Dec.  16 ;  and  at  any 
rate  that  partial  delivery  on  Dec.  18  was  equivalent  to  complete  construc- 
tive delivery. 

After  proof,  of  which  the  most  material  facts  have  been  detailed,  the  S.S. 
(Comrie  Thomson)  found  that  respts.  (A.  Hall  &  Co.)  did  not  intend,  by 
receiving  the  fifty  logs  on  their  ground,  to  take  possession  for  themselves, 
but  only  as  cuitodiers  for  those  to  whom  they  belonged;  that  when  delivery 
of  the  remainder  was  stopped  (Dec.  22)  respts.  were  insolvent,  and  knew 
it ;  that  in  law  the  taking  possession  of  the  portion  in  these  circumstances 
did  not  amount  to  constructive  possession  of  the  whole;  and  that  the 
transitus  of  the  timber,  which  was  the  subject  of  the  petition,  had  not  been 
completed,  and  had  been  duly  stopped  by  the  petrs.  The  Sheriff  (Jameson) 
adhered. 
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The  Court  adhered  to  the  Sherifib*  judgment^  but  not  on  the  same  ground, 
though  without  impugning  it. 

The  Lord  Pbesident — This  question  depended  on  the  construction  to  be 
put  on  the  circumstances  that  occurred  between  the  arrival  of  the  Sir  Colin 
Campbell  on  Nov.  2G,  and  the  sequestration  of  Hall  &  Co.  on  Dec.  24. 
There  had  been  confusion  in  the  mind  of  Mr  Hall  (who  was  perfectly  honest) 
in  thinking  that  he  could  put  the  sub-purchasers  from  him,  exactly  into  the 
position  in  which  he  stood  to  Booker  &  Co.,  and  yet  preserve  the  latters' 
right  to  the  full  price.  If  the  sub-sales  were  complete,  then  Booker  &  Co. 
could  only  get  a  ranking  for  the  price.  The  question  was,  whether  the 
timber,  on  Dec.  22,  was  so  taken  into  the  stock  of  the  bankrupt  so  as  to 
form  part  of  his  sequestrated  estate,  for  the  benefit  of  his  general  creditors, 
or  whether  it  was  not  by  him  rejected,  and  whether,  on  that  rejection,  the 
sellers  did  not  take  advantage  of  their  opportunity  to  rescind  the  contract 
and  claim  the  goods.  Hall's  letter  of  Dec.  20,  was  a  rejection  by  him,  and 
Booker  &  Co.*s  letter  of  21st,  and  their  actings  on  22d,  were  a  rescinding 
of  the  contract.  If  it  had  been  necessary  to  found  on  Booker  &  Co.'s  plea 
of  stoppage  in  trangUu,  there  would  have  been  more  difficulty,  but  it  was 
unnecessary  to  decide  that  question. 

Lord  Deas  concurred  in  deciding  the  case  on  the  same  ground.  He  would 
not  Bay  that  the  rejection  of  the  goods  was  inconsistent  with  their  being  in 
trantitu. 

Lord  Abdhillan  concurred.     He  said  three  questions  were  raised,  but 
only  one  (the  last)  required  to  be  decided.     The  first  was  whether  the 
irtsmtu  was  terminated  I     He  thought  it  was  not.     The  second  was  whether 
the  proper  mode  of  stopping  in  transitu  had  been  employed — that,  namely, 
of  cAving  interdict  against  the  purchaser,  and  not  against  the  carrier  or 
m^er  of  the  goods  ?     On  this  he  had  doubts.     The  Hiird  was  whether 
rejection  had  taken  place  by  the  buyer,  followed  by  the  rescinding  of  the  con- 
tract by  the  sellers  1    On  this  last  question  he  agreed  with  the  other  judges. 
Lord  KiNLOCH  concurred — and  both  he  and  Lord  Abdmillan  indicated 
their  opinion  that  it  was  the  duty  in  point  of  law  (and  not  merely  in  the 
option  or  power)  of  a  buyer  in  the  position  of  Mr  Hall  to  reject  the  goods. 
Act. — Shand,  Asher,     Agents — Henry  &  Shiress,  S.S,G, Act, — Sol- 
Gen,  Clark,  Monro,    Agents — Morton,  Whitehead,  &  Greig,  W,S. 

Alex.  Nicol,  &c.,  v,  Magistbates  of  Abebdeen. — Dec,  20. 

Burgh — Interest  of  Town  Councillor — Purchase  of  Land  hy  Corporation, 

— Sosp.  and  interdict^  at  the  instance  of  a  minority  of  the  Town  Council  of 

Aberdeen,  to  prevent  the  Council  from  carrying  out  a  proposed  purchase  of 

the  TpTo^ndiviso  half  of  the  lands  of  Torry  Farm,  situated  on  the  opposite 

ttde  of  the  River  Dee  from  the  city.     The  grounds  on  which  interdict  was 

aakod  were — (1)  that  the  resolution  of  the  Town  Council  to  purchase  the 

subjects  in  qnestion  was  carried  by  a  majority  of  one,  and  that  Mr  Leslie, 

one  of  the  CounclQors  present  and  voting,  was  disqualified  by  having  an 

interest  in  the  subjects;  and  (2)  that  the  transaction  was  not  a  proper  and 

competent  act  of  administration  by  a  Town  Council     The  L.  0.  (Jervis- 

woode),  the  note  having  been  passed,  allowed  a  proof;  but,  on  a  reclaiming- 

note  by  the  Magistrates,  the  Court  recalled,  and  after  a  commission  had 

been  granted  to  recover  documents,  heard  parties  on  the  merits  of  the  cause. 

The  LoBD  Fbebidxnt — With  regard  to  the  first  objection,  Mr  Leslie's 
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interest  was  not  very  direct,  as  lie  was  only  interested  in  the  other  half  of 
the  property  belonging  to  Sir  A.  Anderson's  tnisteea.  That  interest  arose 
in  two  ways — as  a  shareholder  and  director  of  the  Northern  Assnrance 
Company,  which  held  a  postponed  security  over  it,  and  as  one  of  twehe 
cautioners  for  the  proprietor  of  the  other  half,  who  held  for  their  relief  a 
conveyance  of  his  reversionary  interest  It  was  unnecessary  to  determine 
whether  this  interest  rendered  the  transaction  void,  because  it  was  capable 
of  being  confirmed,  and  it  had  been  confirmed  at  a  subsequent  meeting  of 
Council,  on  June  7.  With  regard  to  the  second  objection,  there  was  no 
doubt  as  to  the  power  of  the  Court  to  control  the  acts  of  municipal  corpo- 
rations for  the  benefit  of  the  community,  on  the  ground  either  of  excess  of 
their  powers,  or  that  what  they  are  domg  is  plainly  injurious  to  the  com- 
munity. The  objection  that  there  was  an  excess  of  power  was  not  very 
strongly  insisted  in,  and  where  no  excess  of  power  existed  there  mnst  be  a 
very  strong  case  of  injury  to  the  public  interest.  The  purchase,  by  a  Cor- 
poration, of  land  situated  as  Tony  Farm,  might  sometimes  be  not  m^ely  a 
natural,  but  an  expedient,  proceeding.  It  was  said  it  was  a  speculation, 
the  town  having  no  ready  money  to  spend  on  land^  but  no  wise  man  had 
any  ready  money  for  such  transactions.  To  keep  money  in  bank  was  a 
bad  way  of  investing  it,  and  it  was  not  disputed  that  the  town  had 
resources  by  which  it  could  obtain  sufficient  funds.  So  fiir  as  finances  were 
concerned  there  was  no  tenable  objection.  It  was  said  that  the  purchase 
was  of  no  use  without  the  other  pro  indiviso  half  of  the  estate;  but  of  the 
possibility  of  getting  that,  the  Council  was  much  better  able  to  judge  than 
the  Court.  None  of  the  grounds  alleged  were  sufficient  to  justify  an 
interdict 

Lord  Deas  held  that  if  it  were  necessary  to  dispose  of  the  question  about 
Mr  Leslie's  disqualification,  it  would  be  a  very  formidable  objection  to  the 
transaction;  but  that  a  subsequent  meeting  had  ratified  it.  Upon  the 
whole,  he  thought  the  transaction  had  not  been  shown  to  be  so  totally  dis- 
advantageous as  to  require  to  be  interdicted. 

Lords  Ardmillan  and  Kinloch  concurred — Lord  Einloch  holding  that 
Mr  Leslie  had  been  disqualified. 

Ad, — SoL'Gen,,  Clark,  M'Laren,  Bcd/onr.  Agents —  W.  &  J,  J.  Saundertt 
S.S.C. AU.—Wats<m,  Shand,  Macdonald.    Agent— T.  J,  Gordon,  W.S. 

Black  v.  Mijrray. — Dec.  23. 

Copyright — New  Edition — Editorial  Notes, — Adam  &  Charles  Black, 
publishers,  Edinburgh,  sued  Alex.  Murray  &  Son,  publishers,  London,  for 
infringement  of  copyright,  in  pirating  certain  notes  from  Lockhart^s  edition 
of  Sir  Walter  Scott's  ''Minstrelsy  of  the  Scottish  Border,*'  and  certain 
passages  and  notes  from  a  copyright  edition  of  Sir  Walter  Scott*8  "  Tales 
of  a  Lwdlord,'*  and  "  Waverley  Novels,"  and  inserting  these  in  whole  or  in 
part  in  an  edition  of  *' Scottish  Minstrelsy"  published  by  defrs.  in  1869. 

The  Lord  President — This  was  an  action  for  infringement  of  copyright 
— the  infringement  being  alleged  to  be  contained  in  a  book  published  by 
defrs.  in  1869,  purporting  to  be  an  edition  of  "The  Minstrelsy  of  the  Scottish 
Border ''  collected  by  Sir  Walter  Scott,  and  which  was  stated  in  the  title 
page  to  be  reprinted  from  the  original  edition.  The  peculiarity  was  that 
the  original  edition  of  "  The  Minstrelsy  of  the  Scottish  Border ''  was  no 
longer  protected  by  copyright;  and,  therefore,  if  this  book  was  what  its 


IN  THE  OOUBT  OF  SESSION.  93 

title  represented  it  to  be — a  mere  reprint  of  the  original  edition — the  com- 
pbdut  of  pursuers  could  not  be  maintained.     But  they  alleged  that  this  was 
a  false  pretence  on  the  face  of  the  title  page,  and  that,  while  all  the  poems 
and  ballads  contained  in  the  original  edition  of  "  The  Minstrelsy"  were  re- 
prodaced  in  its  columns,  there  was  a  considerable  amount  of  other  matter 
borrowed  from  works,  the  copyright  of  which  had  not  expired.    The  copyright 
workssaid  to  be  infringed  were  (1),  "The  Minstrelsy  of  the  Scottish  Border/' 
and  other  poetical  works  of  Sir  Walter  Scott,  in  twelve  volumes,  published 
in  1833-34 — being  a  new  edition  of  "The  Minstrelsy" — and  also  a  new 
edition  of  the  various  other  poetical  works  contained  in  the  collection;  (2), 
the  second  edition  of  the  "Tales  of  My  Landlord,"  in  three  volumes, 
published  in  1829 — ^both  of  these  latter  books,  as  he  understood,  forming 
a  portion  of  the  collected  novels  of  Sir  Walter  Scott  in  forty-eight 
Tolumes.    Now,  as  regarded  all  these  books,  the  original  editions  were 
admitted  to  be  out  of  copyright,  and,  therefore,  the  copyright  could  be 
daimed  only  for  new  editions  or  for  or  in  respect  of  additions  and  alterations 
said  to  be  contained  in  these  new  editions,  and  which,  it  was  maintained, 
vere  by  the  law  protected  against  infringement,  although  the  original 
editions  were  no  longer  under  the  law  of  copyright.     It  was  admitted  that 
all  these  new    editions — the  new  editions  of  "The  Minstrelsy  of  the 
Scottish  Border,"  the  "Tales  of  My  Landlord,"  and  "The  Antiquary" 
—were  within  the  period  which  entitled  them  to  the  protection  of  the 
law  of  copyright;  but  while   defrs.   admitted  this,  they  denied  that 
any  new  matter  which  they  contained  was  a  proper  subject  of  copy- 
n^    It  was  a  question  of  very  great  nicety  and  difficulty  how  far  a 
new  edition  of  a  work  was  a  proper  subject  of  copyright  at  all     This  must 
alwajs  depend  upon  circumstances.     A  new  edition  of  a  book  might  be  a 
o^re  reprint  of  the  original  edition,  and  that  would  not  entitle  the  author 
^  a  new  copyright  running  from  the  date  of  the  new  edition.     On  the  other 
^d,  a  new  edition  of  a  book  might  be  so  enlarged  and  improved  as  to 
ooDstitate  in  reality  a  new  work,  and  that  just  as  clearly  would  entitle  the 
anUior  to  the  copyright  running  from  the  date  of  the  new  edition.     Take, 
as  an  illustration,  a  new  edition  of  a  scientific  work  which  was  published 
twenty  or  thirty  years  after  the  first  edition.     The  progress  of  science 
necessarily  led  to  a  new  edition  being  a  very  different  book  indeed.     The 
old  edition  might  probably  in  the  course  of  twenty  or  thirty  years  have 
become  comparatively  worthless,  while  a  new  edition,  particularly  if  the 
production  of  the  original  author,  would  be  as  valuable  at  the  latter  period 
^  the  book  was  at  its  original  publication.     But  there  were  many  cases 
which  lay  between  these  two  extremes,  and  the  difficulty  would  be  to  lay 
^wn  any  general  rule  as  to  what  amount  of  addition,  or  alteration,  or  new 
inatter  would  entitle  a  second  or  new  edition  of  the  book  to  the  privilege  of 
copyright;  or  whether  the  copyright  extended  to  the  book  as  amended  and 
unproved,  or  was  confined  only  to  the  additions  and  improvements  them- 
Mlves  as  distingmshed  from  the  rest  of  the  book.     He  thought  in  the 
present  case  that  they  could  not  find  that  they  were  in  reality  much  troubled 
with  such  difficulties,  and  he  merely  noticed  them  for  the  purpose  of  avoid- 
ing the  appearance  of  dealing  with  any  such  abstract  questions  in  disposing 
of  this  case;  for  he  thought  the  case  was  of  such  a  nature  that  it  had 
^  be  dealt  with  in  detidl,  and  that  each  separate  objection  stated  by 
parsaers  in  the  action  to  what  had  been  done  by  the  defenders  in 
publishing   their   book   in   1869  must    form  the  subject   of   separate 
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conaderatioD.  The  first  complaint  was  that  defrs.  had  illegally  copied 
the  notes,  qaotations,  illastrations,  and  references  made  by  Mr  Lockh&rt  in 
the  new  edition  of  "The  Minstrelsy  of  the  Scottish  Border/'  1833-34. 
That  there  might  be  copyright  in  the  notes  to  a  work,  even  when  the  text 
was  not  copyright,  was  quite  a  fixed  principle  of  the  law.  There  was  no 
donbt  that  the  addition  of  good  notes  to  a  standard  work  was  a  task  worthy 
of  the  highest  literary  talent  and  reputation,  and  it  should  be  remembered 
that  Mr  Lockhart  stood  in  a  peculiarly  advantageous  position  as  editor  and 
annotator  of  any  of  the  works  of  Sir  Walter  Scott,  being  his  son-in-law  and 
literary  executor,  and  having  opportunities  during  the  life  of  Sir  Walter  of 
collecting  materials  not  only  from  the  poet  but  from  others  for  the  perform- 
ance of  such  a  task  as  supplying  notes  to  his  works.  The  notes  by  Mr 
Lockhart  to  "  The  Minstrelsy  of  the  Scottish  Border"  amounted  to  200  in 
alL  It  was  said,  in  disparagement  of  these  notes,  that,  if  collected  they 
would  only  occupy  twenty-five  pages  of  the  book,  and  that  fifteen  only  were 
original  matter  and  the  composition  of  Mr  Lockhart — the  remaining  18.3 
being  quotations  from  other  books.  But  certainly  the  selection  of  sach 
quotations  from  other  books — their  apposite  application,  and  the  critical 
acumen  with  which  they  were  arranged — ^might  exercise  as  high  literary 
&culties  as  original  composition,  and  they  might  be  the  result  of  skill, 
labour,  and  great  literary  taste.  It  was  admitted  that  40  of  these  quota- 
tions had  beea  used  in  defrs.'  edition  of  1869,  and  his  Lordship  proceeded 
to  refer  in  detail  to  the  quotations  said  to  be  pirated — expressing  an  opinion 
that  the  copyright  of  Lockhart's  edition  of  "  The  Minstrelsy*'  had  been 
infringed.  In  the  alleged  piraces  from  the  "Tales  of  My  Landlord," 
describing  the  battle  of  Drumclog  (in  ''Old  Mortality"),  it  did  not  appear 
to  his  Lordship  that  there  had  been  here  an  infringement  of  the  copyright 
Even  though  "  Old  Mortality"  was  within  the  copyright,  he  thought  the 
quotation  made  by  the  editor  of  Messrs  Murrays'  book  had  not  gone  beyond 
the  limits  of  legitimate  quotation.  The  note  to  the  description  of  the  battle 
of  Bothwell  Bridge  had,  however,  been  pirated.  The  pursuers'  case,  bi3 
Lordship  concluded  by  saying,  was  very  clearly  made  out,  and  they  were 
entitled  to  judgment. 

Lords  Dbab,  Abdmillan,  and  Einloch  concurred;  and,  with  a  few  slight 
alterations,  the  Court  affirmed  the  L.  O.'s  interlocutor,  with  expenses. 

DuKB  OP  Hamilton's  Tbustbes  v.  Fleming.— Z>«?.  23. 

Landlord  and  Tenant — Accidental  Destruction  of  Subject  of  Lease.— h 
1848,  defr.'s  father  took  a  lease  for  nineteen  years  under  the  Duke  of 
Hamilton  of  the  farm  of  Rouseland  and  the  Mills  of  Kinneil,  with  the  mill 
lands  thereof,  for  a  rent  amounting  altogether  to  more  than  £500.  In 
Nov.,  1865,  the  mill  was  burned  with  the  machinery,  and  the  landlord 
declined  to  rebuild  it.  It  was  agreed  in  this  process  that  the  abatement  of 
rent  in  respect  of  this  partial  destruction  of  the  subject  of  the  lease  should 
be  £90  a-year.  The  present  action  was  brought  for  two  years'  rent  of  the 
subjects  under  this  abatement.  The  tenant  admitted  that  the  rent  wa<< 
due,  but  pleaded  a  counter-claim  of  £400  as  payable  to  him  at  the  end  of 
the  lease  for  his  interest  in  the  machinery,  on  the  ground  (I)  that  it  was 
absolutely  due  by  an  obligation  in  the  lease;  and  (2)  that  at  all  events  the 
landlord  was  bound  to  pay  it  out  of  the  proceeds  of  a  policy  of  insurance 
effected  and  kept  up  in  terms  of  the  lease.    The  clauses  of  the  lease  on 
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which  the  question  depended  were  a  clause  in  the  ordinary  form,  binding 
the  landlord  to  put,  and  the  tenant  to  keep,  the  buildings  on  the  &rm  in  a 
good  and  tenantable  state  of  repair,  and  a  clause  whereby,  "  in  regard  that 
the  greater  part  of  the  maehinery  in  the  said  mills  is  old,  imperfectly  con- 
stmcted,  and  not  in  good  repair,  the  tenant  obliged  himself,  within  the  first 
two  years  of  the  lease,  to  expend  a  sum  of  not  less  than  £800  in  repairing, 
renewing,  and  making  additions  to  the  said  machinery,  according  to  sudi 
plans  as  may  be  approved  of  by  the  proprietor,  and  thereafter  to  keep  up 
and  maintain  the  whole  in  good  and  sufficient  repair  and  working  order ; 
and  on  the  tenant  or  his  foresaids  leaving  the  whole  of  the  machinery  so 
repsdred^  renewed,  or  added  to,  in  good  working  order  and  sufficient  repair, 
the  proprietor  agreed  to  pay  the  tenant  the  sum  of  £400  at  the  end  of  the 
lease."  -  The  tenant  also  bound  himself  to  have  the  whole  houses  and 
machinery  insured  to  the  extent  of  £1200  in  name  of  the  proprietor — he 
relieving  the  tenant  of  half  of  the  premiums  of  insurance.  The  tenant  fally 
implemented  the  obligations  laid  upon  him  by  these  clauses. 

The  LoBD  President  held  that  the  principle  to  be  applied  was  necessarily 
ra  peril  nto  domino,  and  that  the  tenant  was  dominui  of  the  machinery — 
the  term  dominus  in  this  rule  having  no  strict  sense  of  ownership.     The 
tenant  had  the  chief  interest  in  the  machinery,  as  appeared  to  follow  from 
the  opinions  of  the  House  of  Lords  in  the  leading  case  of  Bayne  v.  Walker, 
(3  Dow,  233)^  the  landlord  having  no  interest  till  the  end  of  the  lease. 
Had  the  parties  agreed  to  restore  the  subjects,  each  would  have  borne  the 
eo6t  of  the  part  he  had  originally  provided.     His  Lordship  was  also  of 
opinion  that  the  tenant  could  not  claim  anything  in  respect  of  the  obligation 
ttto  the  insurance,  his  payment  of  premiums  being,  in  fiict,  part  of  his  rent. 
Lords  Dbas,  Ardmillan,  and  Kinloch  took  a  different  view,  and  held 
tlut,  both  in  law  and  justice,  the  tenant  was  entitled  to  the  £400.     He  had 
expended  a  sum  at  the  beginning  of  the  lease  in  providing  machinery  upon 
tile  Hooting  that  he  should  pay  one-half  of  the  cost,  the  landlord  paying  the 
other  halL     His  expenditure  was  just  of  the  nature  of  a  grcusum,  or  part  of 
^  rent,  and  the  landlord  was  bound  to  4>ay  him  the  rest  by  an  obligation 
which  was  not  made  void  by  the  accidental  fire,  and  from  which  the  land- 
lord conld  be  released  only  by  the  tenant  having  culpably  failed  to  deliver 
up  the  machinery  in  good  condition  at  the  end  of  the  lease. 

Perqitson  v.  Mackenzie  (Perouson's  Factor). — Dec.  24. 

ParlMnliip — Reparation. — Action  of  damages  by  Alexander  Perguson, 
>Qg&r  refiner  in  Leith,  against  the  factor  on  the  exccutry  estate  of  the  late 
John  Ferguson.  The  summons  concluded  for  £43,000  of  damages,  in 
f^pect  of  the  wrongful  interference  of  John  Ferguson  with  the  management 
of  the  Leith  Sugar  Eefinery,  which  was  carried  on  by  puraier  and  him, 
trnder  the  firm  of  J.  dc  A.  Perguson,  and  of  John  Ferguson  having  wrong- 
fully shut  up  the  refinery,  and  excluded  pursuer  therefrom,  in  May,  1861, 
^hen  a  large  quantity  of  sugar  and  goods  was  shut  up  in  the  building,  and 
^>^cftine  deteriorated  in  value.  The  L.  0.  (Jerviswoode)  appointed  issues 
for  the  trial  of  the  cause,  but  the  Court  dismissed  the  action  as  irrelevant. 

Act— 5oi.ff«n.,  Clark,  WaUon.    Agents — DaJmahoy  <fe  Cowan,  W.S.- 
^H^-^Jiiiler,  MaanhdLL    AgenU^Adam  &  Sang,  W.S. 
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Von  Matern,  Tdr. — J(m,  14. 

Recal  of  ArrestmenU, — Petr.  craved  recal  of  arrestmeYits,  alleging  that  in 
Oct,  1870,  Alfred  E.  Ohlsson,  a  merchaut  in  Qothenbui-g,  shipped  a  csu^o 
for  GraDgemouth,  indorsing  the  bill  of  lading  at  the  same  time  to  petr.  On 
Oct.  24,  the  ship  and  cargo  arrived  at  Grangemouth,  and,  shortly  after, 
arrestments  were  used  at  the  instance  of  Stoltz,  Zoff,  &  Co.,  in  the  hands  of 
the  shipmaster,  the  arresters  claiming  to  be  creditors  of  the  shipper.  Petr., 
as  indorsee  and  holder  of  the  bill  of  lading,  claimed  delivery  of  the  cargo; 
but,  in  respect  of  this  arrestment,  delivery  was  refused,  whereupon  this 
petition  was  presented.  The  Court  recalled,  on  caution,  giving  no  opinion 
on  the  merits,  as  to  which  questions  of  dijQiculty  might  arise,  but  leaving 
them  to  be  discussed  afterwards  in  a  competition  as  to  the  right  to  the  cargo 
or  proceeds. 

Act, — Soh-Gen.  Cla/rky  Patersan.    Agente^J,  S  A.  Peddiey  W.S. Alt— 

Trayner, 

M'GiBBOK  V,  Bakkike,  <ko.^<7an.  19. 

Properiij—Muttial  Wall — Superior  and  Vassal — Restriction  on  Building. 
-^Redaction  of  a  decree  of  lining  of  the  Dean  of  Guild  Court  of  Glasgow. 
Defrs.,  in  April,  1869,  obtained  a  decree  of  that  Court,  authorising  them  to 
erect  certain  buildings  on  the  back-greens  of  Nos.  10  and  11  Carlton  Place, 
Glasgow.  Pursuer,  proprietrix  of  9  Carlton  Place,  sought  reduction  of  that 
decree  and  declarator,  that  the  defrs.  were  not,  under  their  titles,  entitled 
to  erect  on  their  back  ground  any  building  exceeding  15  feet  in  height,  or. 
without  the  pursuer's  consent,  to  build  on  the  mutual  wall  between  their 
and  pursuer's  property.  The  defrs.'  author's  original  title  (a  fea  contract, 
in  1804)  a  clause  prohibited  the  feuat  ''from  erecting  any  dwelling-house, 
or  offices,  or  houses  of  any  kind  exceeding  15  feet  high  on  the  back  ground 
of  the  said  steading.**  The  superior  bound  himself  to  insert  similar  restric- 
tions as  real  burdens  in  the  disposition  of  the  remaining  portions  of  Carlton 
Place.  In  1806,  No.  11  was  fued  ofif  under  a  similar  burden.  In  1809, 
the  superior  feued  out  No.  9,  inserting  a  clause  prohibiting  the  feuar  from 
erecting  houses  ''  higher  than  the  present  enclosing  brick  walls,  except  a 
back-jamb,  which  may  be  built  above  the  present  washing-house,  not 
exceeding  twelve  feet  in  height"  The  superior  bound  himself  to  insert 
similar  restrictions  in  future  dispositions  of  Carlton  Place.  In  April,  1869, 
defrs.,  who  are  cork  manufacturers,  obtained,  under  reduction,  the  warrant 
Though  pursuer  was  served  with  a  copy,  she  did  not  oppose  the  petition, 
but  brought  this  reduction  after  the  buildings  had  been  partially  erected, 
alleging  that,  when  completed,  they  would  overshadow  her  grounds  and 
darken  the  back  lights,  and  deteriorate  the  amenity  and  value  of  her  pro- 
perty. The  buildings  proposed  were  to  be  built  at  one  end,  upon  the 
division  wall  between  No.  9,  belonging  to  the  pursuer,  and  No.  10,  belong- 
ing to  defrs.,  and  at  the  other  end,  on  the  division  wall  between  Nos.  11  and 
13,  these  walls  being  raised  eight  feet.  A  further  superstructure  was  then 
to  be  built  on  iron  columns,  covering  and  forming  a  second  storey  (thirty- 
four  feet  from  the  ground)  to  the  two  back-greens  of  Nos.  10  and  11  thus 
built  over. 

Defrs.  maintained  that  pursuer  had  no  title  to  enforce  the  obligation 
against  them;  and  further,  that  the  restriction  having  been  abandoned  hj 
the  common  consent  of  the  feuars  and  superior,  could  not  be  enforced  by 
pursuer. 
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The  L  0.  (Jerviawoode)  sustained  the  title  and  interest  of  pursuer, 
reduced  the  decree,  and  superseded  further  consideration  of  the  case  to 
enable  defrs.  to  remove  the  buildings  already  put  up,  so  far  as  complained 
o£  In  his  note,  his  Lordship  said  that,  although  the  feuars  had  to  a  large 
eitent,  for  their  own  convenience,  departed  from  and  refrained  from  enforo- 
mg,  inter  Be,  some  of  the  obligations  in  their  titles,  this  could  not  warrant 
the  erection  of  a  building  of  a  novel  character  and  form,  which  must  be  a 
real  annoyance  to  pursuer  and  her  tenants. 

Defrs.  reclaimed,  and  in  addition  to  former  pleas,  maintained  that  pursuer 
was  barred  from  objecting  by  having  failed  to  interfere  in  the  Dean  of  Quild 
Court  and  subsequently. 

The  Court  adhered,  and  negatived  the  plea  of  acquiescence. 

AeL — Watson^  LancouUr,  AgenU — Jardine,  Stodcu%  and  Frasert,  W.S. 
AlLS€l.-Gtn.   Clark,  McLean.     AgenU — J.    W.   ds  J.  Mackenzie, 

SPSdAL  Case — ^Mbs  Catherine  Clabk  and  othebs. — Jan.  19. 

Fee  and  Liferent — Incidence  of  Burdens, — Several  questions  were 
fused  in  this  special  case  as  to  the  construction  of  the  settlement  of  the 
late  Bobert  dark,  tea  merchant,  Edinburgh.  The  only  question  of  general 
mterest  related  to  the  payment  of  taxes  by  the  widow,  who  got  under  the 
settlement^  besides  money  provisions,  the  use  of  the  testator^s  house,  with 
the  whole  furniture  and  effects  contained  therein,  during  her  life.  Seld, 
that  the  widow  was  liable  for  taxes  payable  in  respect  of  occupancy,  but 
i^Qt  for  fen-duty  or  rates  payable  in  respect  of  property  and  repairs^  which 

^trustees  were  bound  to  pay  out  of  the  funds  of  the  trust. 


SECOND    DIVISION. 

M.P. — Sibbau>*8  Tsustees  V,  OsEiG  AND  Othebs. — Dcc.  17. 

(Before  Seven  Judges.) 

Taktmentarif  Writing — Implied  Revocation  of  Previous  Writings. — ^In  the 
r^itories  of  tbe  late  Dr  J.  B.  Sibbald,  of  Edinburgh,  there  were  found 
twenty-one  writings,  more  or  less  of  a  testamentary  character;  and  the  pre- 
^t  action,  brought  by  his  trustees  against  the  beneficiaries  under  these 
<1^  has  for  its  object  to  have  it  ascertained  whether  all  the  wills  are  to 
rceei?e  effect,  or  the  last  deed  only  is  to  stand.  This  deed,  which  is  bolo- 
?2ph  of  the  deceased,  after  a  nomination  of  trustees  and  an  enumeration  of 
^^es  and  other  bequests,  has  a  residue  clause  in  the  following  terms: — 
"*  Audi  wish  the  residue  of  my  estate  other  than  disposed  of  by  any  codicil 
I  may  execute  for  behoof  of  various  friends — such  as  trinkets,  jewels,  plate, 
or  honsefaold  furniture — which  I  wish  to  have  effect  same  as  this  deed, 
^tten  on  a  separate  paper,  all  not  so  disposed  o^  being  the  entire  residue 
^^i&y  estate,  to  be  applied  for  the  benefit  of  persons  labouring  under  incur- 
able disease.*' 

The  trustees  contended  that  the  terms  of  this  clause  must  be  taken  by 
'^^c^ssaiy  implication  to  imply  a  revocation  of  the  previous  deeds,  and  that 
oiuy  sodi  persons  were  beneficiaries  who  were  mentioned  in  it ;  the  conten- 
^  on  the  other  side  being  that  there  was  no  repugnancy  in  taking  the 
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deeds  as  a  whole,  and  that  they  should  all  receive  efTeci  It  was  specuUy 
pleaded,  on  behalf  of  the  Royal  Infirmary,  a  beneficiary  under  a  former  deed, 
that  bequests  for  charitable  purposes  could  only  be  defeated  by  words  of 
express  revocation.  The  L.  O.  (Mure)  held  that  most  of  the  writings  found 
in  the  deceased's  repositories  were  of  a  testamentary  nature,  and  he  negatived 
the  contention  of  the  trustees  that  the  last  deed  revoked  the  former  ones. 
The  trustees  reclaimed. 

The  case  w&s  first  argued  before  the  Judges  of  the  Second  Division,  who 
appointed  a  rehearing  along  with  three  Judges  of  the  other  Division.  The 
Court  (Lord  Cowan  diss.)  altered  the  interlocutor  of  the  L  O.,  holding  that 
there  was  revocation  of  the  previous  deeds.  In  effect,  therefore,  the  estate 
of  the  deceased  falls  to  be  distributed  according  to  his  last  will,  and  a  iat^! 
testamentary  writing  naming  certain  gifts,  etc 

Chablotte  Square  Proprietors  v.  Croalls. — Dec.  20. 

Pfvperty — Superior  and  Vassal — Condition  of  Feu — Real  and  personal 
conditions, — Appeal  from  the  Deitn  of  Guild  Court,  Edinburgh,  with  regard 
to  proposed  alterations  by  Messrs  Croall,  coach-builders,  in  the  house  21 
Charlotte  Square,  with  a  view  to  converting  it  into  a  saloon  and  business 
premises. 

Lord  Cowan  delivered  the  opinion  of  the  Court,  which  we  slightly 
abridge : — Respts.  are  proprietors  of  an  area  or  piece  of  ground  in  Charlott^ 
Square,  with  the  dwelling-house,  etc.,  having  purchased  them,  conform  t) 
disposition  duly  registered  on  1st  April,  1870.  Appellants  are — Pirst, 
The  !|/)rd  Provost,  Magistrates,  and  Council  of  the  City — the  superiors  of 
the  said  area  or  piece  of  ground;  and,  second,  certain  parties,  proprietors 
of  other  areas,  and  dwelling-houses  and  buildings  thereon,  in  Charlotte 
Square.  The  ground  now  covered  with  the  buildings  forming  Charlotte 
Square,  on  the  south  and  west  side,  was  exposed  to  sale  by  the  city  in  April, 
1 805,  under  articles  and  conditions  one  of  which  (the  3d)  is  that  the  whole 
houscs.to  be  erected  should  be  built  on  a  regular  plan,  conform  to  an  elevation 
by  Mr  Adam,  architect;  and  the  whole  of  the  front — plain  as  well  as  orna- 
mental parts — to  be  of  polished  stone,  from  one  or  other  of  the  four  quarries 
mentioned,  and  conform  to  working  elevations  to  be  furnished  by  the  city^s 
overseer,  with  certain  other  provisions  to  secure  that  the  whole  range  of 
buildings  might  be  properly  connected,  and  a  uniformity  preserved  in  the 
heights  of  the  courses.  And  by  article  6  it  is  provided  that,  upon  the 
payment  stipulated  being  made,  and  the  articles  being  implemented 
by  the  purchasers,  the  exposers  should  be  bound  to  deliver  a  feu-charter  to 
each  purchaser  "  containing  the  same  clauses  as  are  inserted  in  charters 
granted  to  the  feuars  of  the  extended  royalty ;''  and,  with  regard  to  the 
area  or  piece  of  ground  in  the  centre  of  the  square,  which  was  to  be  pre* 
served  as  "  common  property,  for  the  accommodation,  pleasure,  and  health 
of  the  several  feuars  around  the  same,"  it  is  provided  that  the  said  charter 
shall  contain  a  declaration  that  the  foresaid  space  shall  be  used  allenarlj 
for  the  pleasure  and  health  of  the  feuars  and  their  families,  and  noways  be 
converted  into  a  common  thoroughfare,  or  used  to  any  other  purpose  what* 
even"  The  purchasers,  by  the  seventh  article,  were  taken  bound  to  subscribe 
the  elevation  and  ground  plan  as  relative  to  the  articles  of  roup.  The 
original  purchaser  of  the  area  or  piece  of  ground  in  question  was  James 
Bryoe,  painter,  Edinburgh,  from  whom  the  same  was  acquired  by  Mr  Hay 
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Forbes,  Lord  Medwyn,  and  in  his  fayonr  the  city  granted  feu-charter,  dated 
Jane  13,  1810.     This  deed  narrates — (1)  The  feu  granted  by  the  city  to 
Bryce,  and  the  obligation  to  pay  the  expense  of  cellarage,  eta,  and  of 
enclosing  the  sqaare,  conform  to  articles  of  roup;    (2)  the  subsequent 
agreement  by  the  city,  on  the  application  of  Bryce,  to  give  a  charter  to 
Forbes  of  the  lot  of  ground  in  question,  with  the  buildings  erected  thereon, 
on  condition  of  Bryce  signing  the  same  in  token  of  his  consent,  and  of 
Forbes  undertaking  the  obligation  "  to  make  payment  and  perform  every 
obligation  incumbent  on  Bryce  by  the  articles  of  roup;'*  and  (3)  that  the 
city  were  satisfied,  from  a  certificate  by  their  overseer  of  public  works,  and 
from  other  evidence,  that  the  several  articles  of  roup  and  various  payments 
incnmbeiit  on  Forbes  had  been  duly  made,  all  as  specifically  set  forth,  and 
of  which  they  acknowledge  receipt     On  this  narrative,  the  city  disposed  in 
perpetual  fee  and  heritage,  "  to  and  in  favour  of  the  said  John  Hay  Forbes, 
Esq.,  his  heirs  and  assignees  whomsoever/'  the  lot  of  building  ground  in 
question;  "but  always  with  and  under  the  express  burden  and  condition 
that  the  said  J.  H.  Forbes  and  his  foresaids  shall  in  all  time  coming  main- 
bin  and  uphold,  upon  their  own  expenses,  the  arches  of  the  said  cellarage 
and  communications  with  the  common  sewers,  and  also  the  pavement 
covering  the  same ;  and  then  as  regards  the  area  of  the  square,  it  is  disponed 
to  Mr  Forbes  and  his  foresaids,  in  common  with  the  whole  other  persons 
feoara  of  areas  around  or  upon  the  square,  under  the  following  conditions:*' 
—vir,  That  the  same  should  be  used  solely  for  the  pleasure,  health,  and 
other  accommodation  of  the  feuars  and  their  families,  and  that  the  same 
fcMd  be  preserved  and  kept  in  order  at  the  common  expense  of  the  feuars. 
The  charter  then  sets  forth  that  the  subjects  should  be  held  of  the  city,  as 
saperiors  for  payment  of  the  feu-duty  therein  stipulated,  and  subject  to  the 
(ledantion  that  it  should  not  be  competent  to  Forbes  to  sub-feu  or  sell  the 
subjects  to  be  held  of  him  or  them,  but  allenarly  of  and  under  the  city  as 
immediate  superiors ;  but  in  all  other  respects  that  the  feuar  and  his  fore- 
saids may  exercise  any  act  of  ownership  not  inconsistent  with  the  manner 
of  holding.     This  declaration  follows: — "  That  if  the  said  Mr  Forbes  or  his 
foresaids  shall  convert  the  subjects  erected  or  to  be  built  upon  the  ground 
before  disponed  into  hrewei'ies^  or  do  any  other  act  or  deed  to  infer  a  claim 
nf  thirlage,"  they  are  to  free  and  relieve  the  city  of  the  consequences  speci- 
fied.   And  lastly,  it  is  provided,  "  which  burdens,  conditions,  declarations, 
and  provisions   before  recited    or  hereby  appointed    to    be    engrossed 
io  the  instruments  of  Sasiue'  to  follow  hereon,  and  in  all  the  future 
renovations  of    this  feu   in    favour    of   heirs    or    disponees."       These 
conditions,  and  no  other,  entered  the  record  and  were  published;   no 
reference  being  made  to  the  plan  and  elevation  of  Mr  Adam,  or  to  the  other 
itipnlations  regarding  the  erections  on  the  ground  of  the  feu  (all  of  which 
bad  been  complied  with  in  the  erection  of  the  buildings),  as  binding  in 
fiUuro  upon  heirs  or  singular  successors  in  any  respect  or  to  any  effect. 
The  BQccessors  of  Mr  Forbes  were  Mrs  Balfour  for  her  liferent,  and  Ann 
Balfour  in  fee;  and  under  the  precept  contained  in  the  disposition  in  their 
favour,  of  date  June,  1819,  and  of  the  disposition  and  assignation  by  them 
to  Mr  Dempster  of  Skibo,  the  city,  by  charter  of  resignation,  dated  May, 
1832,  disponed  the  subjects  in  the  precise  terms  of  the  charter  in  favour  of 
Mr  Forbes,  subject  to  the  same  conditions  and  provisions,  and  no  other, 
vid  upon  that  charter  Mr  Dempster  was  infeft;  he  thereafter  conveyed  the 
uibjects  to  the  author  of  respts.     As  much  of  the  appts'.  argument  was 
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baaed  npon  the  articles  of  roap»  it  appears  all-important  to  have  in  view  as 
matter  of  fact  that  the  only  reference  to  the  articles  of  roup  throoghoat  the 
progress  of  titles  is  to  be  fonnd  in  the  narrative  of  the  charter  granted  to 
Mr  Forbes  by  the  city  in  1810.  Neither  the  dispositive  clause  of  the 
charter,  nor  the  iustrament  of  Saslne,  nor  any  subsequent  title-deed,  not 
even  the  charter  of  resignation  proceeding  from  the  city  itself  in  1832, 
shows  that  any  other  conditions  or  burdens  affected  this  property  than 
those  engrossed  in  the  infeftments  and  published  to  the  world,  among 
which  is  certainly  not  included  any  condition  in  regard  to  the  plan  and 
elevation  or  structure  of  the  building  to  be  erected  on  the  feo.  That 
respts.  are  entitled  to  assert  and  vindicate  all  the  proprietary  rights 
of  a  singular  successor  or  purchaser  of  this  area  or  piece  of  ground 
is  incapable  of  dispute.  They  have  purchased  the  property  on  the 
faith  of  the  real  right  in  the  person  of  their  authors,  as  published  on 
the  face  of  the  records.  There  may  exist  personal  obligations  capable  of 
being  enforced  against  their  authors,  or  some  of  them.  With  such  obliga- 
tions respts.  have  no  concern.  The  feudal  right  to  the  subjects  of  their 
property  must  be  shown  on  the  face  of  their  title  and  of  the  records  to 
have  been  legitimately  affected  by  such  obligations  or  burdens,  ere  they  can 
be  enforced  against  the  existing  proprietors.  This  principle  holds  ia 
questions  which  may  arise  between  superior  and  vassal.  The  condition  or 
burden  must  be  made,  not  merely  to  affect  the  vassal  personally,  bat  his 
right  to  the  subjects  as  a  condition  of  the  grant;  and  unless  it  be  so  con- 
stituted as  to  enter  the  instrument  of  Sasine,  and  appear  in  the  records,  it 
will  be  ineffectual  against  purchasers  and  creditors.  Otherwise,  such 
obligations,  as  Mr  Bell  explains,  "  are  merely  personal,  and  can  serve  only 
as  the  ground  of  a  personal  action.'*  In  the  present  case  the  ground  is 
exposed  to  public  sale  under  certain  articles  of  roup,  and  a  plan  and  eleva- 
tion are  referred  to  in  conformity  with  which  the  houses  to  be  built  on  the 
ground  are  to  be  erected;  and  when  this  and  certain  other  conditions  are 
complied  with,  the  exposers  of  the  ground  bind  themselves  to  grant  a  fea- 
charter,  subject  to  certain  conditions,  intended  permanently  to  affect  the 
grant  in  favour  of  the  purchasers.  But  the  limitation  of  the  right  must  be 
looked  for  in  those  conditions  which  are  made  to  affect  the  grant  to  the  feuar. 
Was  the  stipulation  in  this  case,  as  to  the  buildings  to  be  erected  on  the  feu, 
left  as  matter  of  mere  personal  obligation,  or  was  it  so  constituted  as  to  be  a 
condition  of  the  grant  by  entering  into  the  infefbment,  and  so  published  to 
the  world,  thus  constituting  a  perpetual  real  restriction  on  the  proprietary 
right  of  all  parties  becoming  proprietors  of  the  ground  even  as  purchasers 
and  singular  successors?  Respondents  contended  that  the  articles  of  roup 
were  so  expressed  as  to  make  the  stipulated  compliance  with  the  plan  and 
elevation  to  have  regard  only  to  the  first  buildings  erected  on  the  feu;  and 
for  this  construction  there  are  plausible,  if  not  altogether  satisfactory  grounds. 
But  the  conclusive  answer  to  which  this  view  of  the  obligation  is  exposed 
is,  that  it  is  not  declared  to  be  one  of  the  conditions  of  the  grant  to  be 
inserted  in  the  charter  and  titles  following  thereon.  The  stipulation  is  left 
to  affect  merely  the  original  purchaser  at  the  roup  or  feuar,  as  a  condition, 
without  compliance  with  which  the  charter  agreed  to  be  given  by  the  sixth 
article  of  roup  could  not  have  been  obtained.  For,  every  stipulation  in  the 
preceding  articles  being  complied  with,  the  exposers  bind  themselves  to  give 
a  charter,  subject  only  to  those  conditions  and  declarations  set  forth  in 
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the  sixth  artide^  and  which,  accordingly,  wat  complied  with  to  the 
letter,  in    the  actnal    charter   obtained   by  Mr  Forbes   in   1810,  bnt 
which  contains  no  other  conditions  or  burden.      It  does  not  appear, 
therefore,  of  much  moment  to  determine  whether  the  obligation  as  to 
the  elevation  and  structure  of  the  houses  according  to  a  plan  is  to  be  held 
fiiUy  satisfied  by  compliance  therewith  in  the  first  erection  of  the  houses. 
It  is  enough  for  respts.  to  say  that  it  has  not  been  made  a  real  condition  of 
the  grant  so  as  to  limit  and  restrict  their  proprietary  rights.     But  while  this 
view  affords  a  satis&ctory  defence  for  respts.,  their  contention  appears 
rapported  by  considerations  of  great  weight--^l)  The  veiy  fact  of  neither 
the  articles  of  roup  nor  the  plan  and  elevation  being  referred  to,  and  of  the 
alleged  permanency  of  the  obligation  to  comply  therewith  in  all  time  coming, 
Dot  being  secured  by  its  insertion  among  the  other  conditions  which  are 
made  to  affect  the  real  right,  seems  to  indicate  that  it  was  to  be  held  satisfied 
by  the  first  erection  being  conform  thereto;  (2)  one  of  the  conditions  inserted 
in  the  charter  relates  to  the  conversion  of  the  buildings  into  a  distillery, 
vhich  strongly  points  at  its  being  in  the  power  of  the  feuar,  or  his  successor, 
thereafter  to  alter  the  elevation  and  structure  of  the  buildings;  and  (3)  in 
the  fea-charter  obtained  by  Mr  Forbes,  while  the  narrative  refers  to  the 
articles  of  roup  as  personally  binding  on  him  and  his  author  James  Bryce 
wmkatim,  it  is  only  when  we  come  to  the  grant  of  the  subject,  and  the 
conditions  imposed  and  intended  to  affect  the  grant,  that  we  have  the  dis- 
position and  relative  conditions  given  to  and  made  to  affect  Mr  Forbes  him- 
^^  his  heirs,  and  successors.     Appts.  contended  that  this  being  a  question 
^tveen  superior  and  vassal,  the  obligation  as  to  compliance  with  the  plan 
^  elevation  must  be  held  to  be  binding  on  the  pursuer  in  all  time, 
altbough  not  so  constituted  in  the  charter  as  to  enter  the  infeftment  of  the 
^^    I  do  not  know  of  any  decision  of  the  Court  which  can  be  held  to 
taction  this  proposition.     Even  in  those  cases  where,  as  between  superior 
aad  Tasaal,  a  plan  has  been  alleged  to  be  binding  on  singular  successors,  the 
argnment  has  always  been  based  upon  the  ground  of  its  being  more  or  lesd 
(ii-'^tinctly  referred  to  in  the  original  constitution  of  the  feu  and  in  the  title- 
deeds  foUovmig  thereon.     And  the  judgments  pronounced  in  the  House  of 
Lords  in  Gordon  v.  the  New  Club,  and  Gibson  v.  tlie  Feoffees  of  HerioCs 
^ospilalf  demonstrate  how  little  effect  on  the  proprietary  rights  of  singular 
saccessois  is  to  be  ascribed  to  the  mere  exhibition  of  a  plan  or  any  reference 
thereto  elsewhere  than  in  the  body  of  the  charter  as  a  condition  of  the  grant. 
I^ius  is  well  shown  in  all  the  cases  which  have  recently  occurred.     To  take 
tie  BIythswood  feus  as  an  illustration:   The  Court  here  gave  effect  to 
traditions  in  the  case  of  Harvey  v.  Campbell  just  because  of  their  being 
embodied  in  the  constitution  of  the  feu  and  made  real  burdens  on  condition; 
^nt  the  lawfulness  of  these  conditions  being  by  the  House  of  Lords  con- 
^dered  doubtful,  the  cause  was  remitted  for  consideration;  and  so  in  the 
recent  case  of  Campbell  v.  Clydesdale  Banking  Company,  the  conditions  that 
the  superior  desired  to  have  enforced  were  declared  real  liens  and  burdens  on 
tbe  fea-right   This  likewise  was  the  species  facti  in  the  leading  case  of  Counts, 
to  which  reference  was  made  at  the  debate.     I  apprehend  it,  therefore,  to  be 
clear  that  the  superior  cannot  enforce  any  conditions  which  have  not  been  made 
to  afiect  the  real  right  conveyed  by  the  original  charter.    Reference  was  made 
)jJ  appt  to  iS/ewaW  V.  the  Duke  of  Montrose,  Feb.  18,  1860,  and  affirmed. 
^he  dedaion  in  that  case  has  no  application.    The  origin  of  the  right  was 
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a  mutnal  feu-contract,  in  which,  as  conditions  of  the  grant,  certain  obligations 
hinc  inde  were  undertaken,  all  of  which  entered  into  the  constitution  of  the 
feudal  right.  These  were  held  to  be  binding  as  between  superior  and  vassal 
in  all  time,  be  the  superior  who  he  may,  or  the  vassal  who  he  may.  One 
of  the  obligations  was  undertaken  by  the  superior  to  relieve  the  vassal  of 
certain  burdens  on  the  lands  and  teinds.  This  was  held  to  be  enforceable 
against  the  superior  by  the  vassal  at  the  time,  although  he  had  no  special 
assignation  to  the  obligation  of  relief  in  any  of  the  successive  titles  in  the 
progress  which  connected  him  with  the  vassalage.  Had  we  to  deal  in  this 
case  with  an  inherent  condition  declared  to  affect  the  subject  of  the  feu, 
this  decision  might  have  been  referred  to  as  an  authority  by  the  superior; 
but  not  as  the  case  actually  stands.  HPFarland  v.  Magistrates  of 
Edifiburgh,  Dec.  2,  1857,  when  examined,  affords  anything  but  au 
authority  for  appts.  The  conditions  as  to  building  enforced  by  the  Court 
were  inserted  in  the  original  constitution  of  the  feu,  and  were  validly 
imported  into  the  title  of  the  party  against  whom  they  were  enforced. 
In  the  completion  of  his  title,  he  has  obtained  a  charter  of  confirmation,  in 
which  the  whole  conditions  contained  in  the  instrument  of  Sasine  in  favour 
of  his  author  were  declared  obligatory  on  him,  and  he  was  taken  bound,  in 
BO  fieir  as  not  already  implemented,  to  fulfil  the  conditions  contained  in  the 
original  of  feu  referred  to  by  the  dates  of  their  execution  and  registration. 
It  was  held  vain,  therefore,  for  the  vassal  to  resist  fulfilment  of  conditions 
to  which  he  had  subjected  himself  in  the  face  of  his  own  title.  How 
different  from  these  cases  are  the  circumstances  attending  the  title  here  to 
be  constructed.  The  condition  attempted  to  be  enforced  was  contained 
only  in  articles  of  roup,  and  not  made  to  affect  the  grant  while  other 
conditions  are  made  to  do  so,  and  this  against  the  vassal  in  whose  title 
from  first  to  last  the  condition  is  not  once  mentioned,  nor  the  articles  of 
roup  and  relative  plan  and  elevation  in  name  ever,  far  less  referred  to  as 
obligatory.  And  this,  too,  by  superiors  who  granted  a  charter  of  resignation 
from  which  in  like  manner  all  reference  to  the  condition  in  question  is 
excluded.  It  does  not  appear  to  me  that  the  coterminous  proprietors  can 
have  any  better  right.  They  are  undoubtedly  entitled  to  insist  in  proceed- 
ings (even  if  the  superiors  had  not  been  parties),  to  the  effect  of  enforcing 
all  the  conditions  legally  in  a  contract  on  their  co-proprietors  in  common 
with  themselves,  and  by  departure  from  which  injury  will  be  suffered  by 
them,  but  to  no  other  effect.  And  had  the  action  regarded  the  square  or 
area  declared  to  be  the  common  property  of  the  feuars,  and  to  be  kept  up 
at  their  joint  expense,  it  would  have  been  different  On  this  part  of  the 
argument,  however,  the  case  of  Butterworth  (1812)  was  referred  to,  which 
apparently  gives  some  sanction  to  the  argument  urged  by  appts.  But,  in 
the  first  place,  the  action  was  directed  against  one  of  the  original  purchasers^ 
and  had  regard  to  the  erection  of  the  original  buildings,  which,  as  matter  of 
personal  obligation,  he  was  bound  to  erect  in  accordance  with  the  plan  of 
elevation  referred  to  in  the  articles  of  roup,  which  he  had  expressly  bound 
himself  to  observe.  And,  in  the  second  place,  having  regard  to  the  authori- 
ties to  which  I  have  referred,  and  to  the  aesthetic  grounds  on  which  the 
decision  mainly  proceeded,  it  cannot  be  founded  on  to  affect  the  legal 
rights  of  singular  successors.  On  the  whole,  therefore,  I  am  of  opinion 
that  the  appeal  should  be  dismissed. 
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Macfarlahb  (Marshall  <k  Go.'s  Tbustsb)  v,  Bobb  <k  Co. — Dee,  24. 

BoTihruptcy — StatuUl696,c,  6. — Reduction  of  a  bill  as  an  illegal  preference 
under  the  Act  1696,  c.  5.  By  charter-party  dated  23d  August,  1869,  the 
banknipts  chartered  from  defrs.  a  ship  called  the  Asia,  and  became  bound 
to  pay  to  defra  the  sum  of  £4500  of  freight,  partly  at  the  port  of  discharge, 
and  partly  on  the  final  departure  of  the  ship  from  the  Tail  of  the  Bank. 
On  3d  Sept.,  1869,  before  any  part  of  the  freight  became  due,  the  bankrupts 
granted  their  acceptance  to  defrs.  for  £1000,  payable  fourteen  days  after 
date,  as  a  security  towards  the  fulfilment  of  thnir  (the  bankrupts)  pecuniary 
obligations  under  the  charter-party;  and  on  27th  Sept.  this  acceptance  was 
retired  by  the  bankrupts  paying  to  defrs.  its  amount,  less  £25,  for  which 
they  granted  an  I  O  U.  Within  sixty  days  of  the  date  of  the  acceptance, 
the  bankrupts  were  sequestrated,  and  their  trustee  now  brought  the  present 
action  for  l^e  purpose  of  setting  aside  the  transaction  under  the  statute. 
Defence  was^  that  the  transaction  truly  constituted  a  novum  dMum,  defrs. 
having  had  it  in  their  power  when  the  bill  was  granted  to  cancel  the  charter- 
party,  and  having  only  refrained  from  doing  so  in  consideration  of  receiving 
the  bill.  It  was  said  that  in  these  circumstances  there  was  truly  a  new 
contract  of  charter-party  entered  into  at  the  granting  of  the  bill,  of  which 
the  granting  of  the  bill  was  an  integral  condition. 

The  L  O.  (Ormidale)  repelled  the  defences  and  reduced  the  transaction, 
holding  that  the  bill  truly  constituted  a  security  for  a  prior  debt,  and  that 
defrs'.  argument  was  one  which  might  be  urged  in  every  case  of  this  class. 
The  Court  adhered. 

Aei. — Hom^  Harper,      Agent — Alexander  Morrison^  S.S.C. AU, — 

foUon,  Lancaster.     AgenU--J.  ds  J,  W,  Mackenzie,  W.S. 

Haoart's  Executobs  v.  Lord  Advocate. — Dec.  24. 

Inventory  Duty — Deductions — Marriage  Settlement. — Action  for  return 
of  part  of  the  inventory-duty  paid  upon  the  inventory  of  the  gross  amount 
of  Hagart  of  Bantaskine's  personal  estate  in  Scotland.  By  marriage 
contract,  the  deceased  and  his  &ther  bound  themselves  to  lay  out  such  a 
capital  sum  on  good  security  as  would  secure  Mrs  Hagart,  in  the  event  of 
lier  surviving  her  husband,  in  a  free  life-rent  annuity  of  £800,  and  to  take 
the  rights  and  titles  thereof  to  the  spouses  in  conjunct  fee  and  life-rent,  for 
the  wife's  life-rent  use  allenarly  in  the  event  of  her  survivance,  and  to  the 
children  of  the  marriage,  whom  failing,  Uagart's  heirs  and  assignees  whom- 
ever in  fee.  This  obligation  was  not  implemented,  but  Hagart,  by  his 
settlement,  bequeathed  to  his  second  son  £10,000  in  lieu  of  any  claim  he 
might  have  under  the  marriage  contract,  declaring  that  this  bequest  was 
given  as  an  ezerdse  of  a  reserved  power  of  apportionment  contained  in 
that  deed. 

Porsuers  maintained  that  this  £10,000  was  a  debt  payable  out  of 
deceased's  personal  estate,  authorising  a  return  of  inventory-duty  to  the 
extent  of  £150,  under  5  and  6  Vict.,  c  79,  s.  23.  They  also  claimed 
^Wment  of  £150  of  inventory-duty,  on  the  ground  that  they  were  entitle^ 
to  include,  along  with  the  proper  personal  estate  of  the  deceased  before 
deducting  debts,  two  sums  of  £9000  and  £7922,  secured  on  heritable 
property  in  Scotland. 

For  the  Crown  it  was  contended  (1),  that  the  sum  of  £10.000  was  not 
&  debt  due  by  the  deceased,  but  a  %laim  of  succession ;  and  (2)  that  the 
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debts  could  only  be  deducted  from  the  proper  personal  estate,  exclusive  of 
the  money  heritably  secured.  Although  money  so  secured  is  liable  to 
inyentorynduty  as  personalty,  under  23  Vict,  c.  15,  &  6,  and  23  and  24 
Vict,  c.  80,  it  was  not  intended  to  be  dealt  with  in  the  inventory  as  proper 
personal  estate  from  which  debts  fall  to  be  deducted  in  ascertaining  whether 
executors  are  entitled  to  abatement  under  5  and  6  Vict 

The  L.  0.  (Ormidale)  sustained  pursuers*  claim  to  llie  extent  of  £150  in 
respect  of  the  £10,000,  holding  that  this  was  properly  a  debt  due  by  the 
deceased ;  but  found  that  they  were  not  entitled  to  the  other  £150  dainied 
by  them,  and  allowed  them  only  half  of  their  expenses. 

Both  parties  reclaimed,  and  the  Court  (abs.  the  L.  J.-C.)  recalled  the 
L.  0.*s  interlocutor  so  &r  as  adverse  to  pursuers,  and  found  them  entitled 
to  a  return  of  the  whole  amount  of  duty  claimed,  with  expenses. 

Act, — FrastTf  Lancaster.     Agents — H.  G.  de  S.  Dickson,  W.S. AU, — 

Sol'Gren.  Clark,  Euthe>Jbrd.     Agent — Solicitor  of  Inland  Revenue. 

Grtebson  v.  Harvey. — Jan,  14. 

Reparation — Slander. — Action  of  damages  brought  by  one  of  the  Bailies 
of  Lanark  against  a  member  of  the  Town  Council,  on  the  ground  that,  at  & 
meeting  of  Council  on  28th  Sept,  defr.  falsely  and  calumniously  said  of 
pursuer  that  he  was  a  low  treacherous  fellow,  whose  '* conduct  was  known 
through  the  length  and  breadth  of  the  land."  The  L.  0.  (Mackenzie)  held 
that  those  words  were  in  themselves  libellous,  and  did  not  require  to  be 
inuendoed.     Defr.  reclaimed ;  but  the  Court  adhered. 

Act. —  Watson,     Agents — MacladUan  ds  Rodgers,   W.S. AlL — AsKer. 

Agent — R.  Denludm,  S.S.C. 

Dupp,  Ross  &  Co.  V.  KiPPBN. — Jan.  14. 

Bona-fide  Possession — Sequestration — Principal  and  Agent. — Action  at  the 
instance  of  Duff,  Ross  and  Co.,  formerly  engineers  and  boiler-makers  in 
Glasgow,  and  Ross,  now  the  sole  partner  of  that  firm,  against  the  proprietor 
of  the  Oakbank  Engine-Works  in  Glasgow,  in  which  pursuers  for  some  time 
carried  on  business.  Pursuers  averred  that  in  August,  1863,  in  consequence 
of  an  advertisement  for  a  partner  in  a  Glasgow  newspaper,  in  which  applica- 
tions were  directed  to  be  made  to  Kerr,  Anderson  A  Brodie,  accountants, 
Ross  waited  on  Anderson,  a  partner  of  that  firm,  who  informed  him  that 
the  advertiser,  Duff^  was  proprietor  of  the  Oakbank  Engine-Works,  aod 
machinery  and  tools  therein,  and  that  the  property  was  affected  by  heritable 
burdens  to  a  considerable  extent,  one  of  which  was  held  by  a  client  of  his 
firm.  Acting  on  this  representation,  Ross  entered  into  partnership  with 
Duff,  under  the  firm  of  DidOf,  Ross  &  Co.,  and  under  the  contract  of  copartnery 
the  Oakbank  Engine-Works,  with  tools  and  machinery  valued  at  £4912, 
were  conveyed  to  the  company  by  Duff  as  his  share  of  the  capital.  The 
company  so  formed  carried  on  business  until  April,  1865,  when  Anderson, 
acting  for  defr.,  with  consent  of  Duff,  advertised  the  whole  works  and 
machinery  for  sale  as  the  property  of  Mr  Kippen.  It  appeared  that  in  1861 
Duff  had  conveyed  the  whole  of  the  subjects,  heritable  and  movable,  to 
Kippen,  and  that  a  lease  thereof  was  at  the  same  time  granted  to  Duff  by 
Kippen  for  ten  years,  at  the  rent  of  £545  yearly.  Dufi^  Boss  &  Co.  applied 
for  and  obtained  an  interdict  against  the  proposed  sale,  so  fiir  as  movable, 
on  the  ground  that  the  transaction  between  Kippen  and  Duff,  though  ex  fouM 
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absolute,  was  in  reality  a  aecurity,  and  that  Kippen*  had  never  obtained 

possession  of  the  movable  machinery.      Kippen  sequestered  the  whole 

machinety  on  the  works  in  payment  of  rent  alleged  to  be  due  under  the 

lease  to  Da£     Both  processes  were  referred  to  Mr  Adam  Paterson,  who 

fonnd,  after  a  reference  to  the  oaths  of  both  Anderson  and  Kippen,  that  the 

transaction  between  Duff  and  Kippen,  was  an  absolute  sale,  but  that  Kippen 

bad  not  got  possession  of  the  movable  machinery  and  tools — Duff  having 

held  these  as  before  the  transaction,  without  any  change  or  interruption. 

Mr  Paterson  at  the  same  time  held  the  sequestration  at  the  instance  of 

Kippen  to  be  a6  initio  null  and  inept.     Doff,  Ross  &  Co.,  and  Ross  as  the 

Bole  partner  thereof^  then  raised  this  action  against  Kippen,  concluding  for 

£234  IDs  8d,  expended  by  them  in  payment  of  landlord's  taxes,  burdens, 

and  repairs  on  Oakbank  Engine- Works  while  in  the  bona  fde  possession 

thereof,  and  for  damages  sustained  by  them  through  the  depreciation  of  the 

movable  machinery,  which  had  been  kept  under  sequestration  during  the 

dependence  of  the  submission.     After  proof,  the  L.  O.  (Jerviswoode)  found 

that  the  snm  sued  for  had  been  expended  by  pursuers  on  the  Oakbank 

Engine- Works  in  the  bona  fide  belief^  founded  on  statements  made  by 

Anderson,  that  the  said  works  were  their  property;   that  Anderson,  when 

add  statements  were  made  by  him,  was  acting  in  the  capacity  of  factor  for 

defr.,  and  made  the  statements  as  such  fiactor ;  that  defr.  is  proprietor  of 

the  said  works  under  the  disposition  of  Duff  to  him;  and  that  defr.,  as  such 

|m)prietor,  is  lueratus  to  the  extent  of  the  expenditure  of  the  above  sum  of 

liU  10s  8d ;    and  accordingly  decerns  against  him  therefor,  as  well  as  for 

£150  in  name  of  damages  for  the  depreciation  of  the  movable  machinery  in 

cxvonqnence  of  the  sequestration,  which  he  held  to  be  incompetent  and  inept. 

'Hie  Court  (L.  Neaves  diss.)  adhered  so  far  as  regarded  the  £234  10s  8d, 

^t  recalled  the  decree  for  damages,  holding  that  as  the  question  of  the  right 

^  the  movable  machinery  was  nib  judice  in  the  action  of  interdict  during 

the  dependence  of  the  sequestration,  the  depreciation  could  not  be  ascribed 

to  the  latter  process. 

Ad.-^PaUiton,  Straehan,    Agmt-^A,  Beveridge,  S,S, C. A U,  — Millar, 

On  Patemm.     Agenta'-J.  <k  A.  Feddie,  W,S, 


C^e  Scottish  ITatD  Pagajme  anb  ^^mff  ^antt  Hepforter. 

SHERIFF  COURT  OF  PERTHSHIRE  (DEBTS  RECOVERY).— 

Sheriffs  Tait  and  Barclay,  LL.D. 

M'OOLDRICK   V.    CaBRINQTON. 

Trudk  Act, — An  action  was  brought  by  a  person  against  the  treasurer  of 
*  itiad  trust  for  payment  of  the  price  of  work  done.  In  defence,  receipts 
for  payment  were  produced;  but  it  was  pleaded  that  they  were  invalid 
under  the  Track  Act,  in  so  far  as  the  surveyor  of  the  roiid  applied  the 
Qiooey  to  pay  certain  accounts  for  furnishings  made  to  the  pursuer  from  a 
l^op  to  which  he  had  given  his  surety.  The  facts  appear  from  the  annexed 
iQterlocators,  repelling  the  plea  and  sustaining  the  payments: — 

Perth,  7th  November,  1870. — Having  heard  parties*  procurators,  and 
made  avizandum  with  the  proofs,  proceedings,  and  debate,  Finds,  in  poiut 
^  ^,  1st,  the  pursuer  was  engaged  by  James  Robertson,  road  surveyor,  to 
B'^  stones  at  so  much  the  cubic  yard,  and  to  act  as  surfaceman  on  the 
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Perth  and  Dankeld  Tampike  for  the  tmetees  thereof,  of  which  the  defender 
is  clerk  and  treasurer,  hat  without  any  specific  contract  as  to  time  or 
qoantity;  2d,  the  pursuer  produced  the  quantities  of  broken  stone  specified 
in  the  first  item  of  the  account  sued  for,  and  acted  as  surfaceman  for  the 
period  as  stated  in  the  minut«  of  restriction  by  the  pursuer;  3d,  the  said 
James  Robertson,  at  the  request  of  the  pursuer,  opened  an  account,  in  his 
own  name,  but  for  the  pursuer's  behoof  with  Beid  Brothers,  in  Stanley, 
under  which,  and  certain  lines  granted  by  him,  the  pursuer  obtuned  cer- 
tain supplies  of  goods,  and  the  value  of  which  was  deducted  from  the 
periodical  payments  made  by  Robertson,  from  funds  deposited  in  his  hands 
by  the  defender,  acting  for  the  said  trust,  and  thus  the  amount  of  the 
pursuer's  claim,  as  restricted,  was  settled  by  the  said  furnishings  paid  for 
the  pursuer  by  Robertson  to  Reid  Brothers;  4:th,  the  defender  is  not  proved 
to  have  authorised  or  been  in  the  knowledge  of  the  mode  in  which  the 
pursuer  arranged  and  settled  with  Robertson  for  his  remuneration,  and 
neither  Robertson  nor  the  defender  had  any  concern  or  interest  in  the  shop 
which  made  the  supplies  to  the  pursuer.     Applying  the  law  to  the  facts  so 
found.  Finds,  1st,  the  claim  separately  sued  for  is  not  for  work  done  in  any 
of  the  trades  enumerated  in  the  Act  founded  on  by  the  pursuer;  2d,  the 
Truck  Act,  on  which  the  action  is  laid  for  second  payment  of  the  pursuer's 
claims,  does  not  apply  to  the  present  case,  because  there  was  no  direct  con- 
nection between  the  pursuer  and  the  defender  in  the  relation  of  master  and 
servant  or  employer  and  employed;  3d,  there  was  no  contract  between 
them  or  any  other  for  payment  of  the  pursuer's  work  otherwise  than  by 
money;  4th,  supposing  the  defender  is  to  be  held  the  employer  and  master 
of  the  pursuer,  the  payment  by  the  defender  was  in  money,  and  he  and  the 
trust  which  he  represented  was  no  party  to  the  transaction  of  payment  in 
any  other  way  than  in  money;  5th,  supposing  the  defender  to  be  liable  for 
Robertson  in  the  ordinary  and  legal  discharge  of  his  office  under  them  as 
their  servant,  he  or  the  trust  cannot  be  held  liable  for  an  illegal  act  of  their 
servant,  and   on  which  illegal  act  this  action   is  solely  laid:  Therefore 
assoilzies  the  defender  from  the  summons,  decerns  against  the  pursuer  for 
expenses. 

Note. — It  would  be  stretching  the  statute  from  its  fair  and  legitimate 
object  to  decide  for  the  pursuer  and  make  it  a  cover  for  a  positive  act  of 
injustice,  so  as  to  enable  the  pursuer  to  recover  twice  payment,  once  by 
supplies  voluntarily  received  by  him  from  a  third  party  with  whom  neither 
the  defender  or  Robertson  was  in  anywise  connected,  save  as  an  act  of 
kindness  on  the  part  of  the  latter.  It  cannot  for  a  moment  be  ai^ed  that 
the  defender  or  the  trust  could  have  been  made  liable  in  the  penalty  for 
contravention  of  the  Act  done  entirely  without  their  knowledge.  If 
Robertson,  the  real  employer,  could  be  made  liable  for  the  act  as  illegal, 
then,  according  to  the  well-recognised  canon  of  law  enforced  in  Finlaysont 
case,  Ist  July,  1864,  the  consequences  of  the  culpa  could  extend  no  farther 
than  the  culprit.  Per  Lord  Cowan — '*  It  cannot  be  said  that  Stevenson 
(read  Robertson),  as  manager  for  this  company,  put  there  for  the  purpose 
of  conducting  the  company's  business  in  a  legal  and  proper  way,  had  power 
to  bind  his  co-partners  in  illegal  dealings  without  their  knowledge,  and  in 
violation  of  a  public  statute."  Suppose  that  Robertson  having  got  from 
the  defender  current  coin  to  pay  the  pursuer,  but  choose  to  substitute  base 
coin,  the  defender  could  have  been  nowise  answerable,  criminally  or  civilly, 
for  the  offence.  Or  suppose  that  the  pursuer  owed  Robertson  a  counter 
claim  for  furnishings  (which  is  very  much  the  case  in  hand),  and  the 
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pQisaer  allowed  Robertson  to  set  off  his  claim,  this  could  not  have  nullified 
the  payment,  and  consequent  discharge,  to  the  defender. 

Oo  an  appeal,  the  Sheriff  (Tait)  affirmed  the  judgment  by  the  following 
mterlocator: — 

Blairlogie,  5th  December,  1870. — Having  considered  the  minute  of 
appeal  and  whole  process,  in  respect  that  the  nature  of  the  pursuer's  em- 
ployment, and  of  the  work  done  by  him,  does  not  fall  under  the  enumeration 
given  in  the  Truck  Act,  1  and  2  Will.  lY.,  c.  37,  of  the  artificers  to  whom 
the  Act  applies:  Sustains  the  defence  of  previous  payments,  as  established 
by  the  receipts  produced,  and  assoilzies  the  defender,  and  Finds  him 
entitled  to  expenses;  to  that  extent  affirms  the  judgment  appealed  from, 
aod  dismisses  the  appeal. 

Act— Mitchell A  U, — Gordon, 

SHERIFF  COURT  OF  PERT HSHIRK— Sheriff  Babclay,  LL.D. 

Daniel  Gow*s  Cessio. 

(kmo  Bonarum, — ^A  cessio  sued  by  one  of  the  partners  of  a  mercantile 
firm  aoder  sequestration,  was  opposed  on  the  grounds  of  (1)  concealment 
of  {nnds;  (2)  gross  mismanagement;  (3)  preferences  given  to  relations. 
The  following  interlocutor  was  pronounced  by  the  S.S.,  and  acquiesced  in 
by  both  parties : — 

Perth,  15th  November,  1870. — Having  heard  parties*  procurators,  and 
made  avizandum  with  the  proceedings.  Finds,  There  is  no  evidence  that  the 
in«)}veDt  is  in  possession  of  funds  belonging  to  the  bankrupt  estate,  or 
^thholding  information  which  might  lead  to  the  discovery  and  recovery  of 
fauda  or  efiects  belonging  to  the  said  estate,  or  which  may  otherwise  be 
Wlicial  to  his  creditors;  but  the  insolvent  has  been  guilty  of  gross  reck- 
lessQeas  in  connection  with  the  business  of  which  he  was  a  partner,  and  in 
cuQsenting  to  certain  acts,  whereby  the  estate  has  been  defrauded  of  its 
38^;  therefore,  in  respect  of  said  first  finding.  Finds  the  insolvent  en- 
titled to  the  benefit  of  cessio ;  but,  in  respect  of  the  second  finding,  super- 
Kdea  extract  of  the  decree  thereof  for  the  period  of  six  months,  reckoning 
from  the  date  of  his  incarceration:  Finds  no  expenses  due  to  either  party, 
sod  decerns. 

iVotf. — The  well-known  rule  of  practice  adopted  by  the  S.S.  in  this 
elasa  of  cases,  ever  since  the  Cessio  Act,  and  supported  by  authorities,  is, 
wherever  there  is  evidence  of  concealment  or  possession  of  funds,  or  refusal 
^>f  information  which  may  lead  to  their  discovery  and  recovery,  to  refuse 
the  cessio  from  time  to  time,  indefinitely,  until  justice  be  done  to  the  unfor- 
tonate  creditors.  This  is  the  sole  and  proper  object  of  imprisonment  for 
civil  debt  But  where  there  is  no  such  evidence  as  to  place  an  insolvent  in 
this  position,  then  the  proper  procedure  is  to  award  cessio,  but  supersede 
extract  for  such  a  period  as  may  seem  reasonably  to  atone  for  his  improper 
eondnci  Such  certainly  is  more  a  step  in  criminal  prosecution.  But 
<^ininal  actions  are,  in  Fngland,  solely  at  private  instance;  and,  in  Scot- 
land, such  are  recognised,  though  fortunately,  for  the  better  administration 
of  jastioe,  are  very  seldom  known  in  practice. 

Sach  miide  of  procedure  is  decidedly  for  the  advantage  of  an  insolvent 
u  veil  as  his  creditors,  where  there  does  not  exist  reasons  for  the  indefinite 
^fm\  of  cessio  from  time  to  time  (in  hoc  statu)  but  which  amounts  to  its 
ultimately  being  granted  when  the  imprisonment  has  been  extended  to  the 
proper  length  of  expiation.  It  would  be  monstrous  to  inflict  the  penalty  of 
P^'petQal  imprisonment  for  mere  non-payment  of  debt,  when  even  fraudulent 
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bankraptcy  is  punishable  by  a  limited  term  of  imprisonment  It  is  preftv- 
able,  therefore,  at  onoe  to  limit  the  term  of  imprisonment  On  the  one  hand, 
creditors  are  thos  made  aware  of  the  extent  of  bnrden  they  have  to  soffer 
by  providing  aliment  for  their  captive ;  and,  on  the  other  hand,  the  prisoner 
and  his  friends  can  calculate  the  terms  on  which  they  might  purchase  release 
from  further  captivity.  All  decisions  prior  to  the  Cessio  Act  of  1839  are 
subject  to  this  observation,  that  before  that  date  there  was  no  power  of 
superseding  extract  for  a  limited  term,  and  therefore  the  refusal  firom  time 
to  time  of  cessio  (in  hoc  ticUu)  was  the  only  mode  of  adjudication  open  to 
the  Court  It  is  obvious,  had  the  Court  then  the  power  now  so  judi- 
ciously given,  the  more  equitable  mode  of  at  once  limiting  the  term  of  im- 
prisonment would  have  been  adopted.  This  rule  of  action  is  now  the  more 
recommended  since  in  England  imprisonment  for  civil  debt,  unless  where 
there  exists  the  element  of  fraud,  is  absolutely  abolished.  The  law  of  Scut- 
land  cannot  long  stand  upon  a  different  basis. 

In  the  present  case,  there  exists  not  the  least  vestige  of  proof  that  the 
insolvent  has  possession  of  funds,  or  refuses  to  make  a  clean  breast  of  in- 
formation for  their  being  traced  and  recovered.  But  he  is  certainly  exposed 
to  very  grave  censure,  not  to  say  a  charge  of  criminality.  He  allowed  him- 
self to  be  suddenly  called  from  the  plough  to  become  a  partner  in  the  two- 
fold business  of  an  extensive  manufactory  of  goods,  and  a  large  drapery  sale 
shop,  in  both  of  which  departments  he  was  wholly  in  ignorance;  and  it 
would  have  been  well  for  him  and  the  creditors  he  had  so  remained.  Like 
many  similar  concerns,  the  two  trades  were  commenced  with  but  tk 
shadow  of  capital,  and  all  the  insolvent  contributed  was  his  name,  as  giving 
some  air  of  reality  to  the  firm,  which  might  not  have  succeeded  so  well 
without  such  plurality.  Thus  having  launched  the  frail  and  empty  hark, 
the  business  appears  to  have  been  quickly  and  marvellously  extended  to 
thousands  of  pounds.  The  S.S.  has,  in  these  cases  often  remarked 
that  creditors  are  not  altogether  free  from  blame  in  being  so  easilj 
led  without  inquiry  to  give  such  unlimited  credit  to  swell  the  sails 
of  so  frail  a  bottom,  and  thereby  greatly  to  extend  its  circle  of 
evil  to  the  mercantile  community.  It  was  no  matter  of  surprise 
that  a  vessel  so  launched  and  equipped  soon  got  amongst  the  breakers,  but 
no  sign  of  danger  was  exhibited.  The  owners  persevered  in  loading  their 
crazy  vessel  the  heavier,  and  pursuing  her  voyage  in  still  more  periloas 
watera  The  present  insolvent  appears  all  along  to  have  been  the  foolish 
instrument  in  the  clever  hands  of  his  designing  brother,  who  has  escaped 
from  the  reach  of  the  law.  But  this  will  not  exonerate  him  from  the  dis- 
astrous consequences  he  has  helped  to  bring  on  the  creditors,  ranking  in 
round  numbers  for  £5000,  with  probable  assets  only  to  yield  them  one 
shilling  in  the  pound  sterling.  The  insolvent  kept  no  bool^  in  the  drapery 
businesH,  which  was  solely  under  his  charge,  and  he  consented,  on  the  very 
eve  of  bankruptcy,  to  sell  all  the  good  debts  for  a  small  consideration,  and 
no  part  of  which  purchase  money  is  made  available  to  his  creditors.  Large 
sums  were  by  his  brother  paid  to  near  relatives,  and  the  whole  conduct  uf 
the  firm  towards  its  ignoble  close  was  disgraceful  in  the  extreme.  Thoogb 
the  present  petitioner  may  not  have  been  the  direct  actor  in  most  of  these 
transactions,  yet,  as  he  all  along  allowed  his  name  to  stand  to  the  public  as 
a  sharer  in  the  advantages,  he  must,  by  parity  of  reasoning  and  equity, 
take  his  juRt  share  of  blame  and  its  consequences. 
AcL—  White. AU,—  Wilson. 
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STEWARD  COURT,  KIRKCUDBRIGHTSHIRE.— Sheriffa  Hbctob 

aDd  DU19BAR. 

Wallet  v.   Campbell. 
DM  Recovery  Ad — Expenses. — A  pursuer  not  bound  to  recover  a  claim 
under  said  Act,  although  it  may  be  competent  to  do  so. 

The  defence  was,  Ist,  that  the  pursuer  held  an  obligation  for  £10  of  the 
accoQDt  sued  for  from  a  cautioner,  and  the  pursuer  agreed  to  grant  indul- 
gence for  payment  of  the  balance  till  convenient  for  the  defender  to  do  so ; 
and  2d,  that  'Hhe  debt  is  one  recoverable  under  the  Certain  Debts*  Recovery 
Act,  30  and  31  Vict.,  cap.  96.  Had  the  action  been  brought  under  that 
Act,  decree  would  have  been  allowed  to  pass  in  absence,  in  which  case  the 
prosecators'  fee  would  only  have  been  7s  6d.  But  having  been  brought 
in  the  Ordinary  Court,  the  agency  fees  will  be  upwards  of  <£2.  The  de- 
fender, in  consequence,  has  entered  appearance,  and  pleads  (1)  that  he 
ikoald  not  be  found  liable  for  more  expenses  than  would  have  been  allow- 
able for  a  decree  in  absence,  under  said  Certain  Debts*  Recovery  Act ;  and 
(2)  that  he  should  be  found  entitled  to  his  expenses  for  entering  appearance, 
ftod  any  further  procedure  that  may  follow,  in  consequence  of  the  action 
Dot  having  been  brought  in  the  Certain  Debts'  Recovery  Court,  but  in  the 
Ordinary  Court     The  following  are  the  judgments  given: — 

Kirkcudbright,   20th  October,  1870. — Having  advised  the  record  and 
prodnctions,  and  having  heard  parties'  procurators  thereon,  as  matter  of 
£Kt,  Finds  that  the  present  summons  concludes  against  the  defender  for 
payment  of  the  sam  of  £18  19s,  ''being  the  balance  of  the  price  of  sheep 
Bold  by  the  pursuer  to  the  defender,  per  account  commencing  upon  the  30th 
^7  of  May,  and  ending  upon  the  24th  day  of  June,  both  in  the  year  1870, 
^uuieztd  hereto,  with  the  interest  thereon  at  the  rate  of  five  pounds  per 
ceaiQffl  per  annum  from  the  said  24th  day  of  June  till  payment:"  Finds 
tiutthe  account  annexed  to  the  summons  contains  two  entries,  viz.,  one  of 
30th  May,  1870,  of  XI 1  5s,  for  five  sheep  then  sold  to  the  defender  at  47s 
^h;aQd  another  on  30th  June,  1870,  of  X8  19s  for  four  sheep  sold  on  that 
<)ij  to  the  defender  at  44s  9d  each;  and  also  a  payment  to  account  by  the 
defender  of  £1  15s  on  24th  June,  1870,  leaving  a  balance  due  to  the  pur- 
Baer  of  £18  198:  Finds  that  the  defender  has  subsequently  admitted  in  the 
record  that  these  two  sales  of  sheep  to  him  by  the  pursuer  are  correctly 
^t  forth  in  the  account  annexed  to  the  summons,  and  that  the  balance 
ooncladed  for  is  still  resting-owiug  by  him:   Finds  that  the  only  defences 
pleaded  are,   Ist,  that  the  pursuer  holds  a  cautionary  obligation  by  the 
<iefender  s  mother-in-law  for  <£10  of  the  sum  concluded  for;  2d,  that  the 
pQreaer,  before  the  service  of  the  summons,  agreed  ''  to  allow  the  defender 
indulgence  till  the  balance  could  be  conveniently  paid;*'  and  3d,  that  the 
action  should  have  been  brought  in  the  Small  Debt  Court,  under  the  "Debts 
Hecovery  Act,  30  and  31  Vict.,  cap.  96,"  instead  of  in  the  ordinary  Sheriff 
Court,  where  the  procedure  is  more  expensive:  Repels  the  1st  and  3d  of 
these  defences  as  untenable  in  point  of  law,  and  the  2d  defence  as  vague 
&nd  irrelevant  in  its  terms:  Decerns  against  the  defender  in  terms  of  the 
concluB^ous  of  the  summons,  as  regards  the  principal  sum  concluded  for, 
&Dd  for  payment  of  interest  on  that  sum  at  the  rate  concluded  for,  from  the 
date  of  this  interlocutor  unti)  payment:  Finds  the  pursuer  entitled  to  ex- 
penses as  the  same  shall  be  taxed  by  the  auditor  of  the  Court:  Remits  his 
tccoQDt  thereof,  when  lodged,  to  the  auditor  for  taxation,  and  decerns. 
^<^' — Ist  A  cautionary  obligation  for  part  of  a  debt  can  neither  in  law 
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nor  equity  be  any  bar  to  the  tonstitation  of  the  deed  by  the  creditor,  who 
may  not  otherwise  have  the  means  of  enforcing  payment  of  the  whole  debt 

Neither  (2d)  is  a  grataitoas  and  indefinite  promise  by  the  creditor  to  give 
indulgence  to  the  dealer,  where  it  is  admitted,  any  bar  to  the  oonstLtation 
of  the  debt  by  decree.  In  the  present  case,  the  alleged  promise  to  give  in- 
dulgence is  expressly  denied  by  the  pursuer.  But,  if  he  did  make  such  a 
promise,  it  is  still  in  his  power  to  fulfil  it  after  decree  has  been  obtuned, 
by  abstaining  from  immediate  enforcement  of  the  decree. 

The  3d  of  these  defences  is  attended  with  more  difficulty.  While  it  may 
be  conceded  that,  if  the  present  claim  had  been  one  clearly  embraced  in  the 
jurisdiction  of  the  "Debts'  Recovery  Act,  1867,"  the  unnecessary  eipcnse 
caused  by  the  more  expensive  procedure  of  the  Ordinary  Court,  on  which  it 
has  been  raised,  could  not  have  been  laid  on  the  defender,  it  does  not  foUov 
that,  where  the  jurisdiction  of  the  more  Summary  Court  is  not  applicable 
to  the  claim,  or  where  that  summary  jurisdiction  is  of  doubtful  applicatioo. 
the  pursuer  is  bound  to  try,  at  his  own  expense,  desperate  or  doubtful 
questions  of  jurisdiction,  by  suing  under  the  Debts*  Recovery  Act,  when  he 
had  an  undeniably  competent  tribunal  in  the  Sheriffs  Ordinary  Court. 

The  Steward-Substitute  has  formed  the  opinion,  though  not  withoat 
hesitation,  that  the  present  case  is  not  one  of  those  which  can  competentlT 
be  prosecuted  under  the  "Debts'  Recovery  Act."*  It  is  not  a  claim  fur 
"housemail,  servants'  fees,  men's  ordinaries,  merchants'  accounts,  or  other 
the  like  debt"  It  is  a  claim  arising  from  some  sales  of,  or  transact!'^ 
relative  to,  movables.  It  has  been  held  in  several  decisions  in  differed 
Scotch  counties,  that  the  "  Debts'  Recovery  Act "  jurisdiction  does  oi^ 
apply  to  claims  originating  in  such  isolated  bargains,  or  transactions, 
regarding  live  stock.  In  a  recent  case  in  the  Perth  Sheriff  Court  {Bobertw 
v.  Forbes,  April  7,  1868 — Journal  of  Jurisprudence,  voL  xii.,  p.  434),  the 
grounds  on  which  the  "  Debts'  Recovery  Act "  jurisdiction  is  held  not  to 
apply  to  such  claims,  are  clearly  and  conclusively  stated  by  Sheriff  Barclay. 
In  the  case  of  Thomson  v.  Duncan,  decided  by  Sheriff  Smith,  in  the 
Dundee  Sheriff  Court,  on  1 4th  March,  1868  (Journal  of  Jurisprudena, 
yoL  xiL,  p.  313),  referred  to  by  the  defender  at  the  debate,  the  claim  was 
for  £46  15s,  ''as  the  price  of  goods  sold  and  delivered,"  and  the  Coart 
there  held  that  the  action  fell  clearly  under  the  Debts  Recovery  Act,  as  for 
a  merchant's  account,  '*  for  although  of  the  X46  15s,  which  forms  the 
sum  of  the  account  appended  to  the  summons,  10s  bears  to  be  for  lent 
cash,  the  nature  of  the  action  must  be  gathered  from  the  conclusions  of 
the  summons,  and  these  are  for  goods  sold  and  delivered."  The  claim  in 
that  case  was  thus  unnecessarily  prosecuted  before  the  more  costly  tribunal 
and  the  unnecessary  additional  expenses  thereby  occasioned  were  therefore 
properly  not  laid  on  the  defender, 

Edinburgh,  5th  November,  1870. — The  Sheriff  having  considered  the 
interlocutor  appealed  against,  the  appellant's  reclaiming  petition,  record, 
and  process,  dismisses  the  appeal  and  affirms  the  interlocutor. 

Note. — It  does  not  appear  necessary  to  decide  whether  the  debt  in  ques- 
tion might,  or  might  not,  have  been  competently  sued  for  under  the  Debts* 
Recovery  Act,  1867.  The  present  action  is  unquestionably  competent  in 
point  of  form  and  jurisdiction,  and  the  Sheriff  does  not  think  that,  in  the 
circumstances,  the  pursuer  was  under  any  obligation  to  prefer  an  action 
under  the  Debts'  Recovery  Act,  to  the  present  action.  The  defences  appear 
altogether  unfounded. 

*  See  DebW  Recovery  Act  (Sootluui),  1867,  sec.  2. 
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A  TRANSLATION  OP  THE  TITLE  OF  THE  PANDECTS  AD 

LEGEM  AQUILIAM  (IX.  2). 

'  (Continued), 

XXVII.  Ulpianns,  I  xviii.,  ad  Ed, — If  a  slave  steal  and  kill  the 
slave  of  another  master,  Julianas  and  Celsus  say  that  both  an  action 
i^rthefb  and  for  damage  wrongfully  done  are  competent* 

H  If  a  common  slave — ^that  is  to  say,  yours  and  mine — ^kill  my 
^ve,  there  is  ground  for  the  action  of  the  Aquilian  law  against  you, 
^^e  did  it  with  your  consent;  and  Urseius  tells  us  that  this  was  the 
^on  of  Proculus.  But  if  he  did  not  do  it  by  your  will  (he  says 
'^the  noxal  action  does  not  lie;  for  then  it  would  be  in  the  power 
^tbe  slave  to  become  your  slave  only.     And  I  think  this  is  right. 

§1  So  if  a  slave  common  to  you  and  me  is  killed  by  the  slave  of 
^^ius,  Celsus  says  that  either  of  the  owners  suing  will  either  obtain 
^  rateable  proportion  of  the  damages,  or  that  the  slave  ought  to  be 
^ndered  in  satisfaction  in  solidvmi,  because  this  remedy  does  not 
limit  of  division. 

§3.  The  owner  is  liable  on  account  of  a  slave  who  kills;  but  he 
^>whom  he  is  slave  bona  fide,  is  not  liable.-f-  But  there  is  a  question 
%her  one  who  is  in  possession  of  a  fugitive  slave  is  liable  on  his 
^^antto  the  Aquilian  action.  Julianus  says  that  he  is;  and  it  is 
'^tainly  so,  for  Marcellus  agreea 

I  ^  1  The  second  chaper  of  this  law  has  gone  into  disuse.:^ 
;   i)  5.  But  in  the  third  chapter  the  same  Aquilian  law  proceeds  thus: 

*  "  Steal,**  t.e.,  animofwrandi;  cf.  I  41,  s.  1,  k, «.,  I  40, 1,  5S,  b.  20,  l.  65  pr.  D,  de 
h^  (47,  2),  etc.,  where  ourious  iUastnitloiis  are  giToa.  The  reason  why  the  apparent 
7*'''^<)<^ne  of  actione  was  here  admitted,  was  that  there  were  two  deliots,  which  could 
^vcfenred  to  two  different  points  of  time;  I.  2  D.  depriv,  ddiet  (47,  1). 

t  Tlkia  text  is  explained  by  CuJAOins  ad  Afrie.  TrMt,  tL,  and  ad  Pa%il  SeiU,  ii.  81, 
•^  a^.    Cf.  Voir,  ad  Pand,,  ix.  4,  6. 

.  *  it  gave  an  action  against  an  adttipuiator  who  had  released  a  debtor  by  aooeptUa- 
^  to  the  fuU  amount  of  the  loss  sustainp  hbj  the  Hipulaior,  or  principal  creditor,  to 
non  the  adatipulator  stood  in  the  reb'  of  a  mandatary  or  procurator.  Gaiob,  lii. 
'J^-  Before  the  discovery  of  the  Inst  Mtions  of  Oaius,  the  wildest  oonjeotnres  had 
^^een  made  as  to  the  contents  of  this  head,  concerning  which  ftbeolately  nothing  was 

^01*  XV.,  NO.  CLXXL — MARCH,  1871.  I 
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"  Of  all  other  things  besides  slaves  and  cattle  killed,  if  any  one  does 
damage  to  another,  for  what  he  burns,  breaks,  or  spoils  wroDgfally, 
let  him  be  condemned  to  pay  to  the  owner  the  greatest  valae  it  has 
possessed  within  thirty  days  immediately  preceding." 

§  6.  If,  therefore,  any  one  has  not  killed  a  slave  or  a  beast,  but  has 
burned,  broken,  or  spoiled,  an  action  will  undoubtedly  lie  under  these 
words  of  the  law.  Thus,  if  you  throw  a  torch  at  my  slave  and  burn 
him,  you  will  be  liable  to  me. 

§  7.  So,  if  you  set  fire  to  my  shrubbery  or  villa,  I  shall  have  the 
Aquilian  action. 

§  8.  If  any  one  wish  to  set  fire  to  my  detached  tenement,  and  the 
fire  pass  over  to  my  neighbour's  house  also,  he  will  be  liable  under 
the  Aquilian  to  my  neighbour  also;  and  he  will  equally  be  liable  to 
the  tenants  living  in  the  house  for  their  property  that  may  be  burned* 

§  9.  If  the  slave  of  a  cohnus,  in  charge  of  a  furnace  or  oven,  has 
fallen  asleep  at  the  famace,  and  the  villa  is  burned,  Neratius  says  that 
he  (the  cohnus)  must  satisfy  the  loss  when  sued  on  the  contract  of 
location,  at  least  if  be  has  been  negligent  in  choosing  his  servanU 
Bat  if  one  has  kindled  the  fire  in  the  furnace,  and  another  has  watched 
it  diligently,  shall  the  one  who  kindled  it  be  responsible?  for  he  who 
was  in  charge  did  nothing;  he  who,  in  performance  of  his  do^. 
kindled  it,  was  guilty  of  no  fault  What,  then,  shall  be  done?t  I 
think  that  a  utilis  actio  is  competent  both  against  him  who  slept  at 
the  furnace,  and  against  him  who  was  negligent  in  attending  to  il 
Nor  can  any  one  say  in  respect  to  him  who  slept  that  he  was  over- 
taken by  a  natural  and  human  affection;  because  he  was  bound  either 
to  extinguish  the  fire,  or  to  take  care  that  it  should  not  get  beyoud 
its  bounds. 

*  Cf.  CoU.  Leg.  Mm.  et  R.,  12;  Bvs^  Exc.  C^n^.,  v.  5. — The  negfligent  borning  of 
a  bailding  or  moori  the  fire  from  which  spreads  to  an  adjoining  house,  is  not  too  remota 
to  give  the  owner  of  the  latter  a  canae  of  action  agunst  the  person  through  whom  the  fire 
originated.  Kaik  ▼.  JTerr,  10th  June,  1812,  F.Or,  (where  defender's  servants,  against bU 
instmctions,  having  set  fire  to  some  heath,  which  spread  to  a  neighbouring  wo<^,  he  wu 
held  ^hla.y-Maekintosh  v.  MaMntoth,  July  15, 1864,  2  Macph.,  1857.  Compare<S«>M 
V.  London  and  N.  W.  Ry.  Co.,  L.  R.,  5  C.  P.  98,  38  L.  J.  C.  P.  68;  and  Pennsylvanii 
Ry.  Co.  y.  Kerr,  62  Penn.  St.  Rep.  858.  In  the  hitter,  the  sparks  from  a  looomotive 
set  on  fire  a  warehouse  situated  near  the  line,  and  from  the  warehouse  the  fire  wii 
oommnnicated  to  a  hotel  thirty-nine  feet  distant,  which  was  consumed,  with  its  oonteots. 
Damages  were  recovered  in  the  Court  of  first  instance  against  the  railway  compviy, 
but  the  Supreme  Court  reversed  the  judgment,  on  the  ground  that  the  ignition  ctfie 
from  the  warehouse,  and  not  directly  from  the  locomotive,  holding  that  a  seoondsrf 
oiuse,  operating  through  and  by  means  of  an  intervening  cause,  is  too  remote  to  craw 
liability.  In  the  former  case,  heaps  of  hedge-trimming  were  left  by  the  railway  com- 
pany*s  servants  near  the  line,  in  an  unusually  dry  season,  and  caught  fire  from  the 
sparks  of  a  passing  locomotive.  A  high  wind  swept  the  flames  across  a  road  and  stabble 
field  and  set  fire  to  a  cottage  200  yards  off.  The  Court  held  the  plaintiff  entitled  ta 
dunages  from  the  rsilway  company  for  his  goods  which  were  burnt  in  the  cottsgs,  tba 
railway  company  having  been  negligent  in  leaving  the  dry  heaps  near  the  line. 

+  llie  difficulty  here  arose  from  Uie  Aquilian  law  applying  strictly  to  damage  done 
firtt,  wrongfully,  and  also  "corpore**  or  "facto.**  Now,  here  there  was  no  deed,  bat 
merely  an  omission  or  neglect  If  an  act  preceded,  which,  coupled  with  subseqtie&t 
n^liffenoe,  caused  damage,  the  Lex  AquUia  was  directly  applicable.  L,  8  pr.,  I  SO, 
s.  3,  A.  t. 
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§  10.  If  you  have  an  oren  against  a  common  wall,  are  you  liable 
Er  damage  wrongfnlly  done?  And  Procolas  says  that  an  action  will 
lot  lie,  b^ase  there  wonld  be  none  against  one  who  has  an  ordinary 
ireplaca  And,  therefore,  I  think  it  more  equitable  that  an  action  in 
JKtm  should  be  allowed,  at  least  if  the  wall  be  burned  away;  but  if 
p  ha?e  not  yet  done  me  any  damage,  but  have  the  fire  in  such  a 
Bj  that  I  am  afraid  that  you  will  do  me  damage,  I  think  that  it  will 
e  sufficient  if  yon  give  me  security  against  apprehended  damage.* 
§  11.  Proculus  says  that  when  the  slaves  of  a  colonua  have  burnt 
K^  a  villa,  the  colonua  is  responsible  either  on  his  contract  of 
ion, ornnder  the  Aquilian  law;  so  that  the  colonua  can  deliver 
his  slaves  in  satis&ction,  and  if  a  judgment  is  pronounced  in  one 
ton,  DO  more  can  be  done  in  the  second.-f'  But  with  this  qualifies^ 
if  the  colonua  be  free  from  &ult ;  but  if  he  had  slaves  of  dangerous 
Kter  (be  says  that)  he  will  be  liable  for  damage  wrongfully  done, 
ky'mg  had  such  slaves.  He  writes  that  the  same  principle  is  to 
<^Tved  relative  to  the  persons  belonging  to  the  tenants  of  a  buUd- 
:in  a  city.    Which  opinion  is  reasonable. 

|U  Celsus  says  that  the  action  of  the  Aquilian  law  will  be  com- 

teot,  if  you  bum  my  bees  when  they  have  flown  to  join  yours.^ 

1 13.  The  law  saya  "  ruperit,"  and  this  word  almost  aU  the  ancients 

Ptetood  to  mean  "  corruperit" 

\li  And  thus  Celsus  discusses  the  question  whether,  if  you  sow 

^OT  weeds  in  another  man's  wheat,  in  order  that  you  may  de- 

**we  it,  the  owner,  or  the  colonua,  if  the  field  be  let,  may  proceed 

^^y  by  the  interdict  qv4)d  vi  aut  clam,  but  also  by  an  action  in 

/^m;  and  (he  says)  that  if  the  colonua  brings  the  action,  he  should 

P^^Tuity  that  no  further  proceedings  will  be  taken,  lest  the  owner 

^dgive  further  disturbance;  for  it  is  one  kind  of  damage  to  spoil 

Writer  the  thing  itself  in  such  a  way  that  there  is  room  for  the 

MiaQ  action,  and  another  kind  of  damage,  without  causing  any 

*^ge  in  the  thing  itself,  to  apply  to  it  another  thing,  the  separation 

■^liieh  is  troublesome. 

H5.  It  is  clear,  Celsus  says,  that  he  who  has  defiled,  or  poured 
^wine,  or  turned  it  into  vinegar,  or  spoiled  it  in  any  other  way, 
7  be  sued  by  the  Aquilian  action,  because  pouring  out  and  turning 
*' viiiegar  are  included  under  the  term  "  spoiled  "  {comq>ti). 
.f  16.  And  he  does  not  deny  that  ''broken"  and  "burned"  are 
J^'wled tinder  the  term  "spoiled;"  but  he  says  that  it  is  no  novelty 
*^^^^  specially  to  enumerate  certain  things,  and  to  add  a  general 
Y  ^^^^  includes  the  special  terms.  Which  opinion  is  correct 
Nw.  Bat  we  shall  not  understand  him  to  have  ''spoiled"  any- 

t  hu^\  •  See  T*<.  jD.  dc  damno  infeeto  (89,  2). 

4. -^^Bf  bag  in  Tiew  the  ordinary  cMe,  in  which  the  peculiar  Taloation  of  the 
T^j^a^^         no  greater  benefit  than  the  action  on  the  contract.    See  note  on 

(^  ^»  and  1. 49,  A.  t  are  foUy  treated  of  by  Nooiyr.»  LA,  Sing,  ad  L,  Aq,,  o.  14; 
^^iAC.  Oil.  ,^^  26. 
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thing,  who  has  wounded,  or  beaten  with  rods,  or  thongs,  or  his  fists, 
or  with  a  weapon,  or  anything  else,  so  as  to  cut  the  body,  or  who  bas 
caused  a  swelling,  unless  the  damage  be  done  wrongfully.  Bat  if  be 
has  not  made  the  slave  worse  or  less  valuable  by  any  appreciable  sum, 
the  Aquilian  action  ceases,  and  the  injured  party  can  sue  by  the  actio 
injuriarum  alone;  for  the  Aquilian  action  is  directed  against  those 
injuries  only  which  cause  damage.  Therefore,  although  a  slave  be 
not  deteriorated  in  value,  but  expense  has  been  incurred  for  his  health 
and  cure,  damage  appears  to  me  to  have  been  done  to  the  amount  ol 
this  expense,  and  therefore  the  Aquilian  law  will  be  applicable 

§  18.  If  any  one  has  cut  or  stained  garments,  he  is  liable  under  tld 
Aquilian  law  as  having  spoiled  them. 

§  19.  Also,  if  any  one  has  thrown  my  millet  or  com  into  the  rivaj 
the  action  of  the  Aquilian  law  is  competent. 

§  20.  Likewise,  if  any  one  mingles  sand  or  anything  else  with  tbe 
com,  so  that  separation  is  difficult,  he  will  be  liable  to  an  action  u 
for  spoiling  it. 

§  21.  If  any  one  strikes  money  out  of  my  hand,  Sabinus  thin 
there  is  an  action  for  damage  wrongfully  done,  i.e.,  utilem,  if 
perishes  so  as  to  come  into  the  possession  of  no  other  person;  if,f( 
example,  it  falls  into  a  river,  or  into  the  sea,  or  a  sewer.    But  if  il 
comes  into  the  hands  of  any  other  person,  aiding  and  abetting,  tbes 
is  an  action  for  theft;  which  was  the  opinion  of  the  ancients  al3& 
The  same  says  that  an  action  in  factum  also  lies. 

§  22.  If  a  woman  stmck  with  the  fist,  or  a  mare  strack  with  a  blowj 
should  miscarry,  Brutus  says  there  will  be  an  action  under  the  Aqiiiliai 
law  as  for  a  thing  spoiled. 

§  23.  And  if  any  one  loads  a  mule  too  heavily,  and  injures  any  ol 
its  limbs,  there  wiU  be  ground  for  the  Aquilian  action.**^ 

§  24.  If  any  one  bore  a  hole  in  a  ship,  freighted  with  slaves  foi 
sale,  Vivianus  writes  that  the  Aquilian  action  will  lie  as  for  spoiling. 

§  25.  If  one  pluck  an  unripe  olive,  or  reap  an  unripe  crop  ol 
com,  or  unripe  grapes,  he  will  be  liable  under  the  Aquilian  law;  bid 
if  they  were  ripe,  the  Aquilian  law  will  not  lie,  for  there  is  no  wrong 
seeing  that  he  has  bestowed  on  you  the  expenses  that  are  laid  ontiti 
gathering  this  kind  of  fruits.  But  if  he  has  taken  them  after  heii^ 
gathered,  he  is  liable  for  theft.  Octavenus  adds,  in  regard  to  grapes^ 
"unless  he  hurls  the  clusters  on  the  ground,  so  that  they  burst." f 

§  26.  He  writes  the  same  as  to  a  wood  for  cutting:  that  if  it  bendi 

■  ■  ■  ■  ■■  I   ■     ■  ■    ■!!■    W  I       I     I       I  ■  ^ 

•  Cf.  I.  80,  8.  2,  D.  he.  cond.  (19,  2). 
ir  A  qaesUon  has  fkrioen  from  comparing  this  passage  with  I.  42,  D.  um  et  tuufr.  It}- 
(33, 2),  where  it  is  said  that  an  unripe  (or  scarcely  ripe)  olive  gives  a  larger  nturntbd 
one  faUy  ripe.  How  then  can  the  owner  suffer  loss  by  having  it  polled  when  it  will  bi 
more  valuable  to  him,  than  if  it  were  to  remain  longer  on  the  tree  t  The  answer  u'" 
"  Quia  non  debet  alius  domino  praeseribere,  quid  ex  re  sua  sibi  utalius  aptiusre  exi» 
timet»  ut  inpersona  domini  qui  magis  suo  <M>mmodo  studet,  quam  alterius  damno,  ven 
dioetur  eum  suae  rei  etiam  in  abutendo  moderatorem  esse;  et  ideo,  vel  ilia  quae  mio"* 
lucri  habent,  Uli  utilia  intelligi,  si  delioias  et  jucunditatem  praestent,  et  ejus  ne^ti^ 
cedant,  quamvis  non  bono."    Noodt  lib.  ting,  ad  I.  Aq.,  c.  17 Jin. 
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jet  at  its  full  growtb,  the  Aqailian  action  lies ;  bnt  that,  if  he  take 
them  when  fall  grown,  he  is  liable  for  theft  of  trees  stealthily  cut 
down.* 

§  27.  That,  if  yon  cany  away  a  full-grown  plantation  of  willows,  so 
that  yoa  do  not  injure  the  stocks,  the  Aquilian  action  does  not  lie. 

^  28.  And  if  any  one  castrates  a  boy,  and  thus  makes  him  more 
Tiloable,  Vivianns  says  that  the  Aquilian  action  does  not  lie  y^  but 
that  there  will  be  an  actio  ivjuriarum;  or,  on  the  edict  of  the  Aediles, 
for  four  times  the  value. 

{ 29.  And  if  you  give  a  cup  to  be  carved,  and  the  workman  break 
it  from  unskilfulness,  he  will  be  liable  for  damage  wrongfully  done ; 
bat  if  he  did  not  break  it  from  unskilfulness,  but  it  had  faulty  cracks, 
he  may  be  excused  And  therefore  workmen  are  in  the  habit  of 
sdpQlating,  When  such  materials  are  given  them,  that  they  shall  work 
BOt at  their  own  risk;  which  extinguishes  the  action  on  the  location 
aad  under  the  Aquilian  law.^ 

$30.  If  a  wife,  to  whom  her  husband  has  given  unstrung  pearls 
b  her  use,  should  perforate  them  without  her  husband's  knowledge 
or  consent,  thatshe  may  use  them  on  a  string,  (it  is  said)  that  she  is 
bble  under  the  Aquilian  law,  whether  she  be  divorced  or  still 
named. 

331.  If  any  one  should  break  the  doors  of  my  house,  or  destroy 
the  house  itself,  be  is  liable  by  the  Aquilian  law. 

( 32.  If  any  one  should  break  down  my  watercourse,  although  the 
kim  stones  which  are  cast  down  are  mine,  yet,  because  the  soil  over 
thich  I  bring  the  water  is  not  mine,  it  is  better  to  hold  that  a  utUis 
^0  is  to  be  allowed. 

^  §  33.  If  a  stone  fall  from  a  waggon  and  break  or  injure  anything, 
it  seems  that  the  waggoner  will  be  liable  under  the  Aquilian  action, 
if  he  has  built  the  stones  carelessly,  and  they  have  therefore  fallea 

)  34.  If  any  one,  having  a  slave  hired  for  driving  a  mule,  entrusts 
to  him  a  mule,  and  he  binds  it  to  his  thumb  with  a  thong,  and  the 
mole  breaks  away  and  casts  itself  over  a  precipice,  tearing  away  the 
^ve  s  thumb,  Mela  writes  that,  if  an  unskilled  muleteer  were  hired 
nt  for  a  skilful  one,  there  will  be  an  action  (ex  conducto)  on  the  con- 
^ict  against  the  owner  for  the  mule  destroyed  or  injured;  but  if  the 
Vile  was  terrified  by  a  blow  or  by  some  alarm,  then  the  master  of 
the  mule  or  slave  may  proceed  by  the  action  §  of  the  Aquilian  law 
ig&inst  the  person  who  terrified  it.  But  it  appears  to  me  that  the 
tttion  of  the  Aquilian  law  is  competent  also  in  the  case  in  which  there 
is  an  action  on  the  contract. 

§35.  Likewise,  if  you  have  entrusted  a  cistern  ||  full  of  wine  to  a 


•  See  tit.  D.  Arh,fuH.  cats,  (47,  7). 

t  Cf.  a.  17,  25,  itt/ym. 

X  Cf.  /.  13  p.  5,  D.  loc,  cond.  (19,  2),  I.  7,  s.  8,  I,  8,  h.  t. 

S  ••  LetriM  Aquilite  Actionem,"  ».c.,  tUiUm.     Cf.  I.  9,  s.  3,  supra. 

I  "I^du,**  Xdxicas  Konar6t.     Xe».  A  nab.  IV.,  2,  22;  Cujao.  OU.  x.  9. 
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plasterer  to  be  covered  over,  and  he  has  pierced  it  through,  so  that 
the  wine  is  spilt^  Labeo  writes  there  is  an  action  in  factum. 

XXVIIL  Paulus,  I  X,  ad  Sab. — Those  who  make  pits  for  taking 
bears  or  deer,  if  they  make  them  on  roads,  and  anything  fall  into  them 
and  be  deteriorated,  are  liable  by  the  Aquilian  law;  but  if  they  make 
them  in  other  places  where  they  are  wont  to  be  made,  they  are  not 
liable* 

§  1.  This  action,  however,  will  be  given  if  there  be  ground  for  it— 
that  is,  if  no  notice  has  been  given,  and  the  party  did  not  know  or 
could  not  guard  against  the  danger.-f-  And  there  are  many  objections 
of  this  kind  by  which  the  pursuer  is  barred,  if  he  could  have  avoided 
the  danger. 

XXIX.  Ulpianus,  I  xviii.,  ad  Ed. — As,  for  instance,  if  you  have 
set  gins  where  you  had  no  right  to  do  so,  and  a  neighbour's  cattle 
falls  into  them. 

§1.  If  you  have  cut  away  my  eaves  which  I  had  without  any  right  pro- 
jected over  your  house,  Proculus  writes  that  I  can  sue  you  for  damage 
wrongfully  done,  for  that  you  had  an  action  with  me  (to  declare)  that  I 
had  no  right  to  have  the  eaves,  and  that  it  was  not  just  that  I  should  suffer 
damage  by  your  cutting  away  my  timbers.  There  is  a  different  role 
under  the  rescript  of  the  Emperor  Severus,  who  replied  to  a  persoQ 
through  whose  house  an  aqueduct  had  been  carried, — ^no  servitude 
existing, — that  he  might  cut  it  off  in  the  exercise  of  his  own  righi 
And  this  is  rightly  so;  for  the  distinction  is  that  the  one  has  projected 
his  eaves  on  his  own  house,  the  other  has  done  the  act  on  the  property 
of  another. 

§  2.  If  your  ship,  coming  into  collision  with  my  skiff,  has  done  me 
damage,  it  has  been  asked.  What  action  is  competent?  And  Procolns 
says:  If  it  was  in  the  power  of  the  sailors  to  prevent  it,  and  it  happened 
through  their  fault,  there  is  an  action  on  the  Aquilian  law  against  the 
sailors,  because  it  matters  little  whether  you  have  done  the  damage  by 
letting  the  ship  drive  against  it,  by  bringing  the  rudder  to  the  ship,' 
or  wi^  your  own  hand,  because  in  all  these  ways  I  suffer  loss  through 
you.  But  if  the  ship  should  have  run  into  the  boat  from  the  breaking 
of  a  rope  (he  hoIds),§  or  when  there  was  no  one  at  the  helm,  that  there 
is  no  action  against  the  owner. 

§  3.  Likewise  Labeo  writes:  If  a  ship  is  driven  by  force  of  the  winds 
against  the  anchor  cables  of  another,  and  the  sailors  cut  the  cables, 
there  will  be  no  action  if  they  could  have  extricated  themselves  in  no 
other  way  than  by  cutting  the  cables.||    And  Labeo  and  Proculus 

-      ■  —   -  -       — —  —  -  -     -  -  "1  "• 

*  Cf.  EXOD.,  xxL  S3,  84. — Among  the  nameroua  referenoas  by  the  oomroentators  oo 
thifl  title  to  the  Legea  Barbarorum,  one  is  worth  noting  for  the  similarity  to  this  Uwaad 
the  fulness  of  its  details.  Leg.  Wisigotk,  viiL  4,  88,  in  the  "  Lbgbs  Babb.  Antiqoae" 
of  Camciahdb,  vol.  ir.,  p.  159.  See  Mack  r.  Alian,  Feb.  17,  1882,  10  S.  349  Bidep 
Y.  Durham,  March  14,  1842,  4  D.  1168;  Balfour  v.  Baird,  l>ec.  5,  1857,  20  D.  238. 

t  Cf.  I.  31,  h.  t. 
X  Servaculum  ad  navem  ducendo.    The  word  "  servaculum  "  is  doubtful,  sod  tiM 
meaning  is  not  clear. 

§  "A  nullo  regeretur." — Being  at  anchor  and  driven  away  by  storm. 

II  V.  s.  4, /.  49,  8.  1,/*.  ^ 
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were  of  the  same  opinion  with  respect  to  the  nets  of  fishermen  among 
which  a  ship  had  got  entangled.  Clearly  there  is  an  action  under  the 
Aquilian  law  if  it  has  happened  by  the  faalt  of  the  sailors.  But  when 
an  action  is  brought  for  damage  wrongfully  done  in  regard  to  the  nets 
(it  is  held)  that  no  account  can  be  taken  of  the  fish  which  were  not 
caught  in  consequence  of  the  nets  being  cut,  because  it  was  uncertain 
whether  they  would  have  been  caught.  The  same  view  is,  too,  ap- 
proved in  the  case  of  hunters  and  fowlers. 

§  4.  If  a  ship  has  run  down  another  meeting  it,  Alfenus  says  that 
an  action  for  damage  wrongfully  done  is  competent  against  either  the 
helmsman  or  the  master.  But  if  the  vessel  was  going  with  such  force 
that  it  could  not  be  checked,  that  there  will  not  be  an  action  against 
the  owner;  but  if  it  were  done  by  the  fault  of  the  sailors,  I  think  that 
the  action  of  the  Aquilian  law  will  lie. 

§  5.  If  any  one  cuts  a  cable  by  which  a  ship  was  fastened,  and  the 
ship  is  lost,  there  must  be  an  action  in  factum,  similar  to  this  action. 

§  6.  Under  this  chapter  of  the  law,  we  prosecute  all  actions  in 
regard  to  injuries  to  animals  which  are  not  cattle;  as,  for  instance,  a 
dog.  But  the  same  is  to  be  said  of  a  boar,  and  a  lion,  and  other 
wild  beasts  and  birda 

§  7.  Municipal  magistrates  may  be  liable  by  the  Aquilian  law,  if 
they  do  damage  wrongfully.  For,  when  one  has  taken  cattle  in 
pledge,*  and  starved  them  to  death,  not  suffering  food  to  be  brought 
to  them,  an  actio  in  factum  is  to  be  allowed.  Likewise,  if  he  thinks 
that  he  takes  the  pledge  in  accordance  with  the  law,  and  has  not  done 
so,  and  he  restores  the  things  worn  and  spoiled,  it  is  said  that  the 
Aquilian  law  applies,  which  is  to  be  said  even  if  he  has  taken  the 
pledge  lawfully.  If,  however,  the  magistrate  has  done  anything  too 
violently  against  a  person  resisting  him,  he  will  not  be  responsible 
under  the  Aquilian  law;  for  even  if  he  had  taken  a  slave  for  a  pledge, 
and  he  were  to  hang  himself,  there  is  no  action. 

§  8.  These  words,  "  the  value  it  has  possessed  within  thirty  days 
immediately  previous,"  although  they  do  not  express  the  "  greatest" 
value,  yet  are  certainly  to  be  understood  in  that  sense. 
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A  TRACT  of  decisions,  when  uniform,  is  commonly  considered  as  part 
of  our  customary  law,  and  it  is  too  frequently  regarded  as  absolutely 
binding,  even  when  erroneous,  so  that  the  law  thus  unfortunately 
"settl^"  cannot  again  be  "disturbed''  but  by  an  Act  of  the 
legislature  itself.  Where,  however,  the  first  steps  only  of  the  facilis 
descensus  have  been  taken,  it  is  still  within  the  power  of  a  Court 
of  jastice  to  reconsider  its  previous  decrees,  and  to  retrace  its  steps  to 
the  vantage-ground  which  it  has  abandoned.    The  most  enlightened 

*  This  refon  to  the  pignorit  capio  ex  catuajudicati — a  moda  uf  execution. 
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tribunals  are  so  well  known  to  be  fallible  that  no  apology  for  the 
following  remarks  is  necessary;  bnt  it  is  not  without  great  deference 
to  the  high  authority  of  the  Registration  Appeal  Court  that  we 
venture  to  impugn  the  soundness  of  some  of  its  recent  decisions. 

The  County  Voters'  Act  (24  and  25  Vict,  c.  83),  as  amended  by 
the  Reform  Act  (31  and  32  Vict,  c.  48),  provides  that  a  list  of  the 
persons  entitled  to  vote  at  parliamentary  elections  shall  be  made  up 
by  the  assessor  of  each  district,  who  is  bound,  once  every  year,  to 
remove  from  the  list  those  who  have  become  disqualified,  and  to  add 
to  it  persons  becoming  for  the  first  time  entitled  to  vote.  The  assessor, 
as  a  rule,  has  ample  means  of  ascertaining  what  persons  annually 
become  qualified  and  disqualified ;  but  lest  any  one  should  be  either 
improperly  admitted  to,  or  excluded  from,  the  list,  the  statute  provides 
that  any  person  who  thinks  himself  unjustly  excluded  may  notify  to 
the  assessor  his  claim  for  admission,  and  that  any  voter  who  discovers 
a  name  on  the  list  which  he  conceives  to  be  improperly  there,  may  call 
the  attention  of  the  assessor  to  the  circumstance,  with  a  view  to  its 
investigation,  provided  he  also  inform  the  person  objected  to  of  the 
step  he  has  taken.  There  are,  then,  three  kinds  of  notices  which  the 
statute  requires  to  be  given — notices  to  the  assessor  of  new  claims, 
notices  to  the  assessor  of  objections  to  voters  on  the  list,  and  notices 
to  persons  objected  to.  In  each  case  the  statute  requires  the  notice  to 
be  delivered  on  or  before  a  certain  day.  The  County  Voters'  Act 
(sec.  15)  directs  that  notices  to  the  assessor  be  "  delivered  "  to  him 
"personally,  or  at  his  principal  office,  or  sent  to  him  by  post  in  a 
registered  letter  addressed  to  him  at  his  principal  office."  A  notice  to 
any  other  person  is  to  be  "  delivered  personally,  or  sent  in  a  letter  by 
post,  postage  paid,  addressed  to  him,  with  a  sufficient  direction,  at  bis 
usual  or  last-known  place  of  abode."  No  distinction  whatever  is  here 
made  between  the  periods  within  which  notice  must  be  given  to  the 
assessor,  and  to  any  other  person;  and  the  mode  of  giving  notice  is  the 
same  in  each  case,  except  that  letters  to  other  persons  than  the  assessor 
apparently  need  not  be  registered.  The  language  of  the  Act  does  not 
appear  to  afford  the  slightest  room  for  construction.  The  notice  is  to 
be  delivered  to  the  assessor,  or  to  the  person  objected  to  personally; 
or  at  least  at  the  principal  office  of  the  former,  or  at  the  usual 
or  last-known  address  of  the  latter,  on  or  before  a  certain  day. 
It  is  obviously  impossible  to  hold  that  the  statute  directs  the 
notice  to  be  delivered  on  or  before  the  day  appointed,  if  a  private 
messenger  be  employed,  but  requires  it  to  be  despatched  merely  on 
that  day  if  the  sender  avail  himself  of  a  public  messenger.  The  alter- 
native mode  of  giving  intimation  by  post-letter  is  evidently  intended 
merely  to  facilitate  the  mode  of  transmitting  notices,  without  affecting 
the  time  within  which  they  must  be  given.  So  clear  and  explicit  are 
the  words  of  the  statute,  that  one  is  at  a  loss  to  discover  any  such 
antagonism  between  the  letter  and  the  spirit  as  to  afford  room  for  an 
equitable  interpretation.  In  one  case,  however,  an  apparent  hardship 
or  inconsistency  would  be  occasioned  by  a  strict  adherence  to  the  letter 
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of  the  law.  The  assessor's  list  of  newly  enrolled  voters,  is  open  to 
pablic  inspection  for  ten  days,  until  fonr  p.m.  of  September  4tb,  and 
that  day  is  also  the  last  for  giving  notice  of  an  objection  to  the  quali- 
fication of  any  one  alleged  to  be  improperly  on  the  list,  or  of  a*  claim 
to  be  enrolled  by  any  one  who  conceives  himself  erroneously  omitted. 
The  statute  permits  the  public  to  inspect  the  list  until  four  p.m.  of 
September  4<tb,  but  it  requires  any  supposed  discovery  resulting  from 
that  inspection  to  be  notified  to  the  person  concerned  on  or  before 
that  day.  That  is,  any  one  may  avail  himself  of  the  statutory  per- 
mission, but  only  provided  it  be  compatible  with  the  statutory  command. 
When  the  person  objected  to,  like  the  assessor,  lives  at  or  near  the  place 
where  the  list  lies,  the  objection  may  be  discovered  at  the  last  available 
moment,  and  notified  to  him  a  few  minutes  later.  If,  however,  the 
person  lives  at  a  distance  of  twenty  or  thirty  miles  from  the  list,  it 
will  probably  be  necessary  for  the  objector  to  discover  the  objection 
and  despatch  the  notice  somewhat  earlier  in  the  day;  and  if  the  usual 
or  last-known  address  of  the  person  objected  to  be  several  days'  post 
from  the  list,  the  time  allowed  to  the  objector  for  examining  the  list 
must  be  correspondingly  abridged,  in  order  that  the  notice  may  reach 
its  destination  on  or  before  the  day  specified.  Such  appears  unques- 
tionably to  be  the  course  prescribed  by  the  statute,  and  although  it 
may  at  first  sight  appear  "  hard"  that  the  objector  should  not  always 
be  in  a  position  to  avail  himself  of  the  full  statutory  period  for  inspecting 
the  list,  a  little  consideration  mH  show  that  a  strict  adherence  to  the 
law,  so  far  from  occasioning  hardship  to  any  one,  is  absolutely  neces- 
sary, in  order  that  substantial  justice  may  be  done  to  all  concerned. 
If  on  account  of  the  apparent  hardship  above  noticed,  any  deviation 
be  made  from  the  letter  of  the  law,  that  deviation  must  necessarily 
occasion  real  hardship  to  other  persons  concerned.  For  while,  as  we 
have  already  observed,  the  public  enjoy  a  statutory  privilege  in  being 
permitted  to  inspect  the  list  for  a  certain  period,  the  assessor,  on  the 
other  hand,  and  the  persons  entered  on  the  list,  enjoy  a  statutory  im- 
munity from  all  farther  trouble  and  annoyance,  dating  from  the  close 
of  the  last  statutory  day  for  giving  notice,  and  secured  to  them  by  a 
cmimand  of  the  statute.  The  result  of  any  attempt  at  construction 
will  be  sufficiently  apparent  from  the  following  illustrations. 

(1).  Towards  the  close  of  the  last  day  a  voter  discovers,  or  imagines 
he  discovers,  an  objection  to  another  voter  on  the  list  He  still  has 
time  to  notify  it  to  the  assessor  on  the  same  day,  but  not  to  the  person 
to  whom  he  objects.  To  allow  the  objector  effectually  to  send  notice  to 
the  person  concerned,  although  it  cannot  reach  that  person  until 
after  the  statutory  day,  is  not  only  a  direct  violation  of  the  statnte, 
but  an  obvious  infringement  of  the  privileges  of  the  person  objected 
to.  That  person  is  entitled,  on  the  expiry  of  the  last  statutory  day, 
to  regard  himself  as  absolutely  safe  from  all  risk  of  fai*ther  annoyance 
or  expense  in  defending  himself  against  objectors;  but  if  he  is  to  be 
exposed  to  attacks  which  may  arrive  by  post  during  a  number  of  days 
after  the  closing  of  the  list,  his  statutory  immunity  is  destroyed,  and 
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the  period  allowed  faim  for  preparing  to  meet  objectioDS  indefinitely 
curtailed. 

(2).  The  tardy  objector  may  possibly  succeed  in  giving  notice  in  doe 
time  to  the  person  whose  qualification  he  impugns,  by  private 
messenger,  for  example;  but  he  transmits  his  notice  to  the  assessor  by 
post,  too  late  for  delivery  that  evening.  If  it  be  thought  hard  to  hold 
that,  because  the  notice  did  not  quite  reach  either  the  assessor  or 
his  principal  office  in  time,  the  objection  is  invalid,  and  if  the  law  be 
therefore  again  relaxed  in  favour  of  the  objector, — the  result  is  that 
the  assessor,  although  entitled  to  absolute  immunity  from  all  farther 
trouble  from  new  objections  after  the  last  statutory  day,  will,  never- 
theless, on  the  following  morning,  find  an  unexpected  task  imposed 
upon  him. 

(3.)  A  would-be  voter,  shortly  before  the  close  of  the  statutory 
period,  discovers  that  his  name  is  not  on  the  list  He  sends  a  notice 
of  his  claim  to  the  assessor,  but  not  in  time  to  reach  that  functionary 
or  his  office  within  the  prescribed  period.  In  this  case  too,  it  might 
seem  hard  to  disallow  the  claim ;  but  it  need  scarcely  be  said  that,  if 
the  law  be  relaxed  in  favour  of  the  claimant,  the  liberty  of  the  assessor 
would  again  be  invaded. 

It  is  therefore  obviously  impossible  to  depart  from  the  strict  rule  of  the 
statute  in  favour  of  any  one  of  the  parties  concerned,  except  at  the 
expense  of  one  of  the  othera  If  there  be  room  for  construction  at  all, 
it  appears  to  us  admissible  in  one  case  only,  viz.,  when  the  last  statu- 
tory day  falls  on  a  Sunday.  On  that  day,  according  to  the  theory  of 
our  law,  as  well  as  the  precepts  of  our  religion,  no  work  except  one 
"of  necessity  or  mercy"  can  lawfully  be  done, — it  is  not  a  ''lawful 
day."  An  assessor,  for  example,  receiving  a  notice  on  that  day,  might 
reasonably  maintain  that  it  was  not  timeously  given,  for  that  the  pre- 
ceding Saturday  was  the  last  day  on  which  he  was  legally  bound  to 
attend  to  any  business  connected  with  the  list  On  Sunday  he  is  not 
only  legally  released  from  all  business,  but  absolutely  prohibited  from 
attending  to  it;  on  Monday  his  statutory  immunity  begina  This 
construction  would  be  strictly  consonant  with  Scottish  views  of  law 
and  morality;  but  as  it  has  not  received  judicial  sanction,  we  must 
meanwhile  be  content  to  advocate  an  absolutely  strict  adherence  to 
the  letter  of  the  law. 

And  now  let  us  examine  the  decisions  which  we  venture  to  recom- 
mend to  the  careful  reconsideration  of  the  Court 

The  first  of  these  is  that  of  Mackenzie  v.  Cameron,  Oct  26,  1868, 
in  which  it  was  decided  that  the  requirements  of  the  statute  were 
complied  with  where  a  notice  of  objection  reached  the  post-town  of 
the  assessor  on  the  last  statutory  day,  but  was  not  delivered  until  the 
following  morning.  This  apparently  erroneous  decision  may,  however, 
have  rested  on  some  unreported  specialty,  as  otherwise  it  would  not 
have  received  the  assent  of  Lord  Benholme.     (See  below.) 

In  the  case  of  Bruce  v.  Rose,  Oct  28,  1868,  the  statutory 
rule,  that  intimation  of  a  claim  to  be  enrolled  as  a  voter  must 
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be  sent  in  time  to  reach  the  assessor  on  or  before  the  last  day  of  the 
statutory  period,  was  very  properly  enforced.  On  the  previous  day, 
however,  in  the  case  of  Rose  v.  Farquhar,  that  rule  was  departed  from 
(diss.  Lord  Benholme)  on  account  of  a  "specialty,"  consisting  in  a 
supposed  duty  incumbent  on  the  assessor  to  send  to  the  post-ofSce  for 
his  letters.  Lord  Ardmillan,  with  whom  Lord  Manor  concurred,  held 
that,  although  the  notice  reached  the  post-office  of  the  town  where  the 
assessor  lived,  too  late  for  delivery  on  the  evening  of  the  last  statutory  day, 
yet,  as  the  post-office  was  still  open,  and  the  assessor  might  have  obtained 
the  letter  by  sending  for  it,  and  as  he  *'  ought  to  have  sent  for  it,"  the 
notice  was  timeously  given ;  according  to  this  view,  the  assessor  is 
bound,  not  only  to  receive  notices  personally  or  at  his  principal  office, 
as  the  statute  enjoins,  but  also  to  anticipate  the  ordinary  delivery  of 
letters,  to  take  upon  him  one  of  the  duties  of  the  post-office  authorities, 
and  to  act  to  some  extent  as  the  messenger  of  the  sender  of  the  notice. 
It  is  obvious  that  no  such  duty  is  imposed  on  the  assessor  by  the 
statute,  and  that  such  ''  constructions"  have  an  inevitable  tendency  to 
produce  anomalous  results.  It  might,  for  example,  be  argued  with 
equal  plausibility  that,  if  the  assessor  knew,  or  had  reason  to  believe, 
that  any  notice  was  lying  addressed  to  him  at  any  house  within  his 
district  on  the  last  statutory  day,  but  that  the  writer  was  unavoidably 
prevented  from  delivering  it  on  that  evening,  it  would  be  the  assessor's 
duty  as  a  public  functionary  to  send  for  it;  and  farther  that,  if  he  knew 
of  any  person  contemplating  an  intimation  of  claim  or  objection,  he 
would  be  neglecting  the  interests  of  the  community  if  he  did  not  send 
to  that  person  and  exhort  him  to  write  his  notice  within  the  statutory 
period.  If  the  progress  of  "construction"  be  not  timeously  checked, 
such  duties,  however  oppressive  and  arbitrary,  may  in  future  cases  not 
inconsistently  be  imposed  by  the  court,  if  the  decision  in  that  of  Rose 
V.  Farquhar  is  to  be  regarded  as  a  binding  precedent  The  truth  is, 
that  the  statute  simply  imposes  on  the  assessor  the  passive  duty  of 
receiving  notices  on  or  before  a  certain  day;  and  we  agree  with  Erskine 
in  thinking  that  "laws  ....  ought  to  be  construed  in  their  most 
obvious  meaning,  and  not  explained  away  by  subtle  distinctions." 

In  the  next  case  to  which  we  desire  to  call  attention,  that  of 
M'Creaik  v.  Smith,  Oct  22, 1869  (ante  vol  xiv.,  p.  677),  the  question 
raised  was,  "whether  an  objector  to  a  person  remaining  on  the  roll  of 
voters,  when  giving  notice  by  post,  must  post  the  notice  in  time  to 
reach  the  person  oQected  to  on  or  before  Sept  4;  or  whether,  availing 
himself  of  the  full  period  allowed  by  statute  for  inspecting  the  assessor's 
list,  it  is  sufficient  for  him  to  post  the  notice  on  the  4th  Sept  after 
4  P.M./'  although  it  cannot  reach  its  destination  until  after  that  day. 
We  have  already  pointed  out  that  in  the  just  administration  of  the 
statute  one  answer  and  one  only  can  be  made  to  this  question.  The 
objector  may  avail  himself  of  the  full  period  allowed  by  statute,  and 
post  the  notice  after  4  p.m.  on  the  last  day;  but  the  notice  must  reach 
the  person,  or  at  least  his  usual  or  last-known  address,  on  that  same 
day    Use  of  the  permission  is  not  necessarily  incompatible  with 
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obedience  to  the  command,  as  a  letter  posted  after  4  p.m.  may  often 
reach  its  destination  in  ordinary  course  of  post  on  the  same  evening. 
But  if  it  cannot,  the  indulgence  accorded  to  the  objector  must  yield  to 
the  duty  imposed  on  him.  tie  may  avail  himself  of  the  former,  provided 
only  he  fulfil  the  latter.  The  majority  of  the  Gourt(dw&  Lord  Benholme), 
however,  as  well  as  the  SherifiT,  answered  the  question  otherwise,  on  the 
ground  that»  as  it  was  competent  for  any  objector  to  examine  the 
assessor's  list  up  to  four  p.m.  of  Sept  4,  it  would  be  hard  on  any  account 
to  deprive  him  of  his  right  to  object  at  any  time  within  the  statutory 
period.  They  accordingly  decided  that  notices  to  persons  objected  to, 
posted  after  four  p.m.  on  the  last  day  specified,  although  they  could  not 
possibly  reach  the  addressees  the  same  day,  were  timeously  given. 
That  is,  in  order  to  accord  the  full  benefit  of  the  indulgence  to 
objectors,  in  whose  favour  one  would  hardly  expect  the  construction 
of  an  enfranchising  statute  to  be  strained,  the  court  sanctioned  the 
contravention  of  an  express  command  of  the  statute.  The  fallacy  of 
the  ground  of  judgment  arose  from  the  supposed  irreconcUability  of  a 
permissive  with  an  imperative  clause  of  the  statute.  Had  a  conflict 
arisen  between  two  imperative  clauses,  it  might  have  been  doubtful  to 
which  requirement  precedence  was  to  be  accorded;  but  no  such  diffi- 
culty can  arise  in  the  administration  of  the  statute  with  which  we  are 
concerned.  This  decision,  moreover,  as  already  remarked,  is  unjust  to 
th€  person  objected  to,  who,  for  an  indefinite  number  of  days  after  his 
statutory  immunity  has  commenced,  is  exposed  to  the  annoyance  and 
expense  of  defending  himself  against  procrastinating  and  possibly 
malicious  objectora 

The  simple  statutory  rule  was  still  less  justifiably  departed  from, 
as  we  venture  to  think,  in  the  subsequent  case  of  Morton  v.  Reid, 
Oct  26th,  1870,  ante  vol  xiv.,  p.  677.  Notice  of  a  claim  to  be 
enrolled  as  a  voter  was  sent  by  post  to  the  assessor  on  the  last  statutory 
day,  which  fell  on  a  Sunday;  and,  although  it  reached  the  assessor  s 
post-town  the  same  evening,  it  was  neither  delivered,  nor  could  it 
have  been  procured  by  application,  as  the  post-oflBce  was  only  open  for 
giving  out  letters  during  one  hour  in  the  earlier  part  of  the  day.  The 
notice  was  neither  delivered  personally  to  the  assessor,  nor  at  his 
principal  office;  nor,  supposing  it  were  his  duty  to  have  sent  for  it, 
could  it  possibly  have  been  obtained  by  him  on  the  last  statutory  day; 
— and  yet  the  notice  was  held  sufficient.  Those  who  entertain  the 
strict  Scottish  views  to  which  we  have  already  adverted,  would  be 
strongly  disposed  to  regard  notices  of  this  kind  given  on  a  Sunday  as 
incompetent;  but  wherfe  a  mere  attempt  to  give  notice  was  frustrated 
by  the  sacred  character  of  the  day,  it  is  somewhat  startling  to  find  that 
a  sufficient  notice  was  held  to  have  been  given.  The  hardship  in  this 
case,  as  we  shall  presently  see,  really  consisted  in  the  existence  of  such 
a  day  as  Sunday.  The  claimant  roust  have  been  aware  that  letters  are 
never  delivered  on  Sundays,  that  they  cannot  usually  be  obtained  by 
the  addressees  on  application  except  during  one  hour  in  the  day,  that 
they  are  often  not  even  removed  from  the  letter-box  in  which  they  are 
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deposited,  and  thut  it  was  at  least  highly  improbable  that  the  letter 
could  reach  the  assessor  on  that  day.  Yet  it  was  considered  "  hard  " 
for  him  that  the  course  of  post  was  not  the  same  as  on  work-days. 
Admitting,  however,  that  it  is  not  incompetent  to  give  notice  on  a 
Sunday,  and  adhering  strictly  to  the  statutory  rule,  we  cannot  but 
regard  such  a  notice  as  totally  invalid  unless  it  be  also  delivered  on 
that  day.  Now,  in  the  present  case  there  not  only  could  be  no  reason- 
able expectation  on  the  part  of  the  sender  that  the  notice  would  reach 
the  assessor  on  the  same  day,  but,  de  facto,  it  neither  did  nor  could  so 
reach  him. 

Lord  Benholme,  who  dissented  from  the  judgment  in  this  case,  as 
well  as  in  those  of  Rose  v.  M'Creath,  observes: — "  I  find  in  my  own 
notes  that  I  concurred  in  the  decision  of  that  case  (i;e.,  Mackenzie  v. 
Cameron,  above  mentioned),  which,  had  the  question  (viz.,  whether  a 
notice  arriving  after  the  last  statutory  day  could  be  held  good)  been 
fairly  raised,  I  could  hardly  have  done,  as  on  the  following  day  I 
differed  from  the  majority  of  the  Court  in  the  case  of  Rose  v.  Farquhar, 
although  the  &cts  in  that  case  were  more  favourable  to  the  sustaining 
of  the  notice  as  sufficient  than  in  the  previous  case.  ...  If  I  properly 
apprehend  the  ground  of  judgment  in  these  cases — which  I  recognise 
as  binding  (?)  precedents — it  is  this,  that  notice  to  an  assessor  is 
sufficient,  not  only  if  it  be  posted  so  as  to  reach  him  in  the  ordinary 
postal  delivery,  but  if  it  arrive  at  the  post-office  of  the  town  where  he 
lives  in  time  to  be  obtained  by  sending  for  it  on  Sept.  4.  Now,  if  it 
happen  that  Sept  4  be  a  Snnday,  and  owing  to  that  circumstance  the 
notice  is  neither  delivered  nor  is  placed  so  that  the  assessor  may  get 
it  by  sending  for  it,  we  must,  following  out  these  principles,  hold  that 
the  notice  is  insufficient,  for  the  requirements  of  the  Act,  as  fixed  by 
these  decisions,  have  not  been  complied  with.  If  the  post  be  employed, 
it  must  be  so  that  the  notice  shall  come  within  the  assessor's  reach  on 
or  before  the  last  day  for  giving  notice."  His  lordship  thus  points 
out  sufficiently  clearly  that  the  decision  of  the  present  case  is  unwar- 
ranted by  the  previous  decisions  on  the  same  point,  as  it  unquestion- 
ably is  by  the  statute  itself 

Lord  Ardmillan's  ailment  is,  that,  had  the  day  not  been  a  Sunday, 
the  letter  would  have  reached  the  asseasor  '*in  due  course  of  post,  and 
according  to  the  usual  distribution  and  delivery  of  letters,"  and  that 
we  mast  therefore  hold  that  it  did  arrive  in  due  course  of  post.  Now, 
in  many  places,  especially  in  remote  districts,  the  course  of  post  differs 
on  different  days  of  the  week,  whilst  on  Sundays  it  differs  invariably 
from  that  of  all  the  other  days  of  the  week;  and  yet  the  course  of  each 
day,  however  widely  differing  from  that  of  any  other  day,  is  neverthe- 
less the  due  and  proper  course  of  post  for  that  day.  This  decision  is, 
therefore,  clearly  erroneous,  on  the  very  ground  which  his  lordship 
considers  '*  very  special,"  and  inapplicable  to  the  present  case — *'  the 
notice  would  not,  in  due  (Sunday)  course  of  post,  and  according  to  the 
(on  that  day)  usual  distribution  and  delivery  of  letters,  have  reached 
the  assessor  on  the  day  specified." 
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The  result  of  all  these  decisions  may  be  summed  up  as  follows: — 

1.  In  Bruce  v.  Rose,  the  statutory  rule,  that  a  notice  to  the  assessor 
must  be  delivered  to  him  on  or  before  Sept.  4s,  was  enforced. 

2.  In  Rose  v.  Farquhar,  that  rule  was  departed  from  by  the 
majority  of  the  Court  {diss.  Lord  Benholme),  who  held  that  a  notice 
to  the  assessor,  arriving  too  late  for  delivery  on  the  last  statutory  day, 
is  nevertheless  valid  if  that  official  can  obtain  it  by  application  at  the 
post-offica  That  is,  in  addition  to  the  assessor's  passive  duty  of 
receiving  notices,  the  Court  imposed  on  him  the  active  duty  of  sending 
for  them. 

3.  In  M'Creath  v.  Smith,  a  notice  of  objection  sent  by  post  to  the 
person  objected  to  was  held  {diss.  Lord  Benholme)  to  have  been 
timeously  given,  although  it  did  not  reach  that  person  until  after  the 
last  statutory  day.  The  character  of  the  permission  accorded  to  the 
public  of  inspecting  the  assessor's  list  of  voters  was  here  interpreted 
in  such  a  manner  as  entirely  to  destroy  the  privileges  expressly 
conferred  by  command  of  the  statute  on  the  persons  principally  con- 
cerned. In  other  words,  lest  objectors  should  be  exposed  to  the 
possibility  of  **  hardship/'  a  contravention  of  the  simple  rule  of  this, 
an  enfranchising  statute,  was  sanctioned  by  the  Court,  to  the  serious 
prejudice  of  that  very^class  of  persons  whom  the  statute  was  intended 
to  favour. 

4.  In  Morton  v.  Reid,  not  only  the  plain  statutory  rule  that  notices 
must  be  delivered  on  or  before  a  certain  day,  but  also  the  principle  of 
the  decision  in  Rose  v.  Farqvhar,  that  notices  must^  at  least,  come 
within  reach  of  the  assessor  on  that  day  at  latest,  were  entirely  dis- 
regarded, and  a  new  deviation  from  the  statute  sanctioned  by  two 
different  Judges  fdiss.  Lord  Benholme),  on  two  altogether  novel 
grounds, — Lord  Ardmillan  holding  that,  if  a  notice  arrive  at  the 
assessor's  post-office  on  the  last  statutory  day  for  giving  notice,  that 
day  being  a  Sunday  on  which  letters  are  never  delivered,  and  if  it 
arrive  moreover  after  the  close  of  the  office,  so  as  not  even  to  be  within 
reach  of  the  assessor,  it  is  nevertheless  to  be  regarded  as  timeous  if  it 
arrive  at  the  post-office  at  an  hour  when,  had  the  Sunday  been  a 
work-day,  it  would  have  been  within  the  assessor's  reaGh;  Lord 
Ormidale  holding  that  all  notices  should  be  regarded  as  timeous,  if 
they  merely  arrive  at  the  assessor's  post-office  before  the  close  of  the 
last  statutory  day.  We  may  also  mention,  as  an  additional  proof  of 
the  singular  want  of  unanimity  among  the  Judges  of  this  Court,  that 
while  Ix>rd  Benholme  dissents  from  the  judgment  in  Rose  v.  FarqtJiar, 
but  afterwards  recognises  it  as  a  "  binding  precedent,"  Lord  Ormidale 
in  the  subsequent  case  of  Morton  v.  Reid,  formally  expresses  hia  dis- 
approval of  the  ground  of  that  decision. 

We  have  only  to  observe,  in  conclusion,  that,  while  we  cannot  but 
regard  the  above  decisions  as  erroneous,  and  subversive  alike  of  equity 
and  of  all  sound  canons  of  construction,  we  are  persuaded  that,  in 
pronouncing  them,  the  Begistration  Appeal  Court  was  actuated  by  a 
«mcere  desire  to  interpret  the  statute  equitably  and  liberally.     But^  as 
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we  have  endeavoared  to  show,  any  attempt  to  construe  or  pat  a  gloss 
on  the  statute,  must  result  in  injustice.  We  think  with  Erskine  that 
"laws  ought  to  be  explained  so  as  to'  exclude  absurdities/'  and  that, 
in  all  questions  of  the  above  kind,  a  literal  reading  of  the  County 
Voters'  Act,  as  amended  by  the  Reform  Act^  can  alone  conduce  to  its 
consistent  and  equitable  administration. 


The  Commentaries  of  Oaius.  Translated,  with  Notes,  by  J.  T.  Abdt, 
LL.D.,  Begins  Professor  of  Laws  in  the  University  of  Cambridge, 
and  Beyan  Walker,  M.  A.,  M.L.  Cambridge :  At  the  University 
Press.     1870. 

It  is  impossible  to  deny  the  existence  of  a  very  general  desire  amongst 
the  most  intelligent  and  influential  lawyers  in  England  to  promote  a 
more  philosophical  and  systematic  method  in  the  study  of  the  principles 
of  law.  The  movement  is  slow,  but  sure.  Its  commencement  may 
be  dated  at  least  so  far  back  as  the  deliberations  which  resulted  in  the 
Common  Law  Procedure  Acts  of  1852  and  1854,  and  the  contempo- 
raneous reforms  in  the  procedure  of  the  Court  of  Chancery.  The 
changes  introduced  by  these  Acts  gave  a  new  impetus  to  the  historical 
and  systematic  investigation  of  the  grounds  of  legal  liability.  And  it 
was  immediately  perceived  by  discerning  lawyers,  as  it  was  eloquently 
pointed  out  by  Mr  Maine,  that  a  new  practical  interest  was  opened  up 
for  the  study  of  legal  principle  in  the  works  of  these  great  jurists  of 
antiquity.  The  effect^  to  put  it  shortly,  of  the  great  reforms  of  pro- 
cedure just  alluded  to,  was  to  enable  the  Court,  in  some  measure,  to 
apply  their  minds  to  the  real  ground  of  action  presented  by  the  facts 
of  the  case,  untramelled  by  objections  and  difficulties  raised  by  the 
technicalities  of  pleading  and  procedure.  And  the  inference  appeared 
to  be  that,  for  the  education  of  the  coming  generation  of  lawyers, 
something  else  was  wanted  than  the  training  which  practice  in  a 
Special  Pleader's  chambers  would  supply.  This  phase  of  the  movement 
contributed  to  the  success  of  such  works  as  Maine's  Ancient  Law,  and 
the  posthpmously  edited  lectures  of  Austin;  and  to  the  revival  of 
popularity  of  the  study  of  Civil  Law  in  the  Universities  of  Oxford  and 
Cambridge.  The  same  movement,  in  a  later  phase,  has  led  to  the 
project  for  a  Legal  University  in  London,  which,  in  regard  to  the 
English  legal  literature  of  the  future,  is  the  most  promising  feature  of 
the  day. 

The  book  before  us  is  an  instalment  of  the  result  of  this  activity 
in  the  University  of  Cambridge.  Within  the  last  few  years  the  law 
fxamination  there  (technically  called  the  law  tripos),  has  much  increased 
in  importance,  and  with  a  view  to  increase  the  prestige  of  this  exami- 
nation, as  well  as  to  mark  the  judgment  of  the  University  upon  the 
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importance  of  an  historical  study  of  the  law,  the  subjects  of  law  and 
history  are  now  combined  in  one  examination.  Conformably  to  their 
system  of  encouraging  thoroughness  of  study  rather  than  extent  of 
the  field  of  learning,  the  permanent  subjects  of  examination  in  Roman 
Law  at  CSambridge  are  confined  to  the  institutes  of  Gains  and  Justinian ; 
to  which  is  added  some  special  branch  of  law  selected  from  year  to 
year,  requiring  a  more  intimate  acquaintance  with  specified  writings 
of  civilians,  as  well  as  comparative  study  of  passages  of  the  Pandects 
bearing  on  that  special  subject. 

The  modest  aim  of  the  work  before  us  is  to  assist  the  student  in 
the  study  of  the  original  work  of  Qaius,  by  a  translation  running  part 
passu  with  the  pages  of  the  text,  and  with  notes,  not  excessive  in 
number  or  length,  and  references  generally  confined  to  books  which 
the  student  may  be  presumed  to  have  in  his  possession. 

This  programme  is  carried  out  with  neatness  and  success.  The 
translation  is  elegant  and  scholarly.  The  notes  serve  to  elucidate 
many  points  in  the  text,  and  the  references,  with  the  aid  of  QneLst's 
Syntagma  and  a  few  text-books  which  are  usually  in  the  hands  of 
students,  will  be  very  useful  as  a  help  to  a  comprehensive  grasp  of 
the  elementary  materials  for  a  study  of  the  Roman  law. 

The  introduction,  describing  the  nature  and  purpose  of  the  work  of 
Gains,  deserves  attention.  The  view  that  this  first  of  institutional 
treatises  owes  its  origin  to  the  enunciation  of  principles  of  law  by  oral 
lectures  to  students,  is  here  dwelt  on  with  great  prominence.  Although 
the  authors  of  the  present  work  are  not  alone  in  having  expressed 
this  view,  they  may  fairly  claim  originality  in  their  perception  of  it 
As  they  themselves  point  out,  it  has  elsewhere  (in  Germany,  of  course,) 
been  worked  out  with  greater  elaboration  and  minuteness.  But  the 
force  and  confidence  with  which  this  view  is  stated,  is  a  feature  in  this 
introduction  worthy  of  note. 

Assuming  the  correctness  of  this  theory,  it  afibrds  a  keystone  to 
the  argument  for  the  legal  education  movement  which  is  now  on  foot 
in  England.  The  desideratum  in  the  law  of  England  at  this  moment 
is  a  literature  of  institutional  writers.  But  institutional  treatises  owe 
their  existence  to  the  oral  enunciation  of  legal  principles  in  presence  of 
classes  of  students.  Therefore,  to  any  improvement  in  the  form  of  the 
law  in  England,  a  condition  precedent  is  a  system  of  legal  education. 
To  such  a  system  important  aid  may  be  given  by  Oxford  and  Cam- 
bridge, but  the  eflScient  centre  of  the  system  must  be  in  London. 

To  the  student  anxious  to  make  a  first  essay  in  mastering  the 
thoughts  of  the  ancient  jurists,  this  little  book  may  be  recommended. 
To  one  whose  **  humanities  "  have  been  neglected,  it  will  serve  as  a 
reliable  key.  But,  in  any  case,  the  comparative  references  and  notes 
will  be  useful,  and  as  a  companion  to  Gneist's  Syntagma  the  book 
will  be  found  to  afford  an  excellent  introduction  to  the  study  of  the 
original  materials  of  Roman  law;  a  study,  the  value  of  which,  as  the 
foundation  of  solid  legal  attainment,  cannot  be  too  much  insisted  on. 
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Chmmentaries  on  ihs  Ltm  of  Scotland,  and  on  the  Principles  of 
Mercantile  Jurisprudence.  By  Oeobge  Joseph  Bell,  Esq., 
Advocate,  Professor  of  the  Law  of  Scotland  in  the  XJniyersity  of 
Edinburgh.  Seventh  Edition,  being  a  Bepablication  of  the 
Fifili  Edition,  with  Additional  Notes,  adapting  the  Work  to  the 
Present  State  of  the  Law,  and  comprising  Abstracts  of  the  more 
recent  English  Authorities  illustrative  of  the  Law  of  Scotland,  by 
John  M'Laben,  Esq.,  Advocate,  Sheriff  of  Chancery.  Edin- 
•    burgh :  T.  &  T.  Olark,  Law  Booksellers. 

Although  Mr  Shaw's  edition  of  Bell's  Commentaries  is  in  itself  a 
better  book  than  the  original,  and,  to  those  who  have  been  accustomed 
to  refer  to  it,  cannot  altogether  become  obsolete,  it  cannot  be  disputed 
that  there  has  been  for  some  years  a  strong  demand  fgr  a  new  edition 
of  this  great  work,  preserving  the  very  words  and  arrangement  as  it 
was  left  by  the  illustrious  author.    Since  1826,  when  the  last  edition 
revised  by  himsellf  appeared,  the  law  has  grown  and  been  changed 
so  much  that  a  new  Bell,  if  our  effete  age  were  capable  of  producing 
one,  might  find  materials  not  for  a  new  edition  merely,  but  for  a  new 
book    It  was  a  vivid  perception  of  this  fact,  together  no  doubt  with 
his  knowledge  that  Mr  Bell  had  himself  entertained  some  such  purpose, 
and  had  even  made  some  preparations  for  its  accomplishment,  that 
induced  Mr  Shaw  to  reconstruct  and  enlarge  the  Commentaries  so 
extensively,  that  the  identity  of  the  work  was  lost,  and  it  was  no 
longer  stamped  with  the  authority  of  Professor  BelL    Had  Mr  Shaw's 
edition  been  published  as  an  original  book,  founded  on  Bell's  Com- 
mentaries, appropriating  and  distinguishing  as  Mr  Bell's  such  passages 
of  the  work  as  were  available  or  valuable  to  the  modern  lawyer,  it 
woold,  doubtless,  have  attained  as  high  a  position  and  authority  as  the 
original,  or  as  is  accorded  in  England  to  Mr  Sergeant  Stephen's  recast 
of  Blackstone.    But  Mr  Shaw,  unfortunately,  steered  a  middle  course, 
and  failed  to  hit  the  humour  of  the  court  and  the  profession.    Ably 
M  his  work  was  performed,  and  useful  as  it  undoubtedly  is,  to  the 
practitioner  who  merely  seeks  information  or  guidance  on  a  special 
point,  or  to  the  student  who  desires  systematic  instruction  in  the  law 
of  Scotland,  it  has  failed  to  become  a  work  of  authority,  simply  because 
it  is  neither  Shaw  nor  BelL    All  Mr  Shaw's  additions,  indeed,  are 
carefully  marked  and  distinguished  by  asterisks,  but  the  text  of  the 
original  work  was  most  laboriously  transposed,  and  relentlessly  wrenched 
^m  its  original  place,  so  that  without  constant  reference  to  the  edition 
of  1826,  it  is  impossible  to  be  sure,  by  reading  the  context,  that  any 
P^^ssage  in  the  sixth  edition  teaches  exactly  the  same  doctrine  which  it 
^as  at  first  intended  to  express.    This  process  of  dislocation  was,  no 
donbt,  carried  out  with  the  greatest  judgment  and  care,  and,  in  our 
own  opinion,  resulted  in  the  production  of  a  book  intrinsically  more 
valuable  than  its  predecessor;  but  it  could  not  be  accepted  by  any 
court  as  the  authoritative  work  of  Biell.    Even  the  assurance  that  the 
Editions  made  from  MSS.  and  other  printed  works  were  all  from  Mr 
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Bell's  own  hand,  where  not  mariced  with  asterisks,  gave  insoffident 
security  to  jadidal  minds,  constituted  as  those  which  occupied  the 
Scotch  Bench,  that  Mr  Bdl's  meaning  was  always  accurately  rendered 
by  his  editor.  It  is  therefore  not  surprising,  however  much  it  ma; 
be  regretted,  that  an  edition  of  the  Commentaries  was  demanded,  in 
which  the  old  text  and  arrangement  should  be  adhered  to,  and  the 
new  matter  rigidly  separated  finom  the  old. 

Mr  M'Laren  has  accomplished  this  work  with  great  judgment  and 
skill,  and  the  lawyer  is  now  enabled  to  refer  to  the  Conmientaiies  as 
their  author  left  them,  and  find  at  the  foot  of  each  page  a  sufficient 
reference  to  the  changes  which  judicial  decisions  and  legislation  have 
made  since  1826.  An  exhaustive  reference  to  Engliui  and  foreign 
cases  since  that  date,  in  the  same  way  in  which  that  part  of  his  work 
was  done  by  Mr  BeU,  has  not  been  attempted,  obviously  because  it 
would  have  swelled  the  book  beyond  all  reasonable  dimensions.  Bat 
here  and  there — wherever,  in  fact,  a  more  important  point  occurs,  and 
requires  elucidation,  either  the  modem  English  decisions  are  briefly 
stated,  or  their  import  is  given,  with  a  reference  for  fuller  information 
to  some  safe  and  convenient  text-book;  and,  with  regard  to  some 
important  subjects  of  commercial  law,  valuable  treatises  are  added  in 
the  form  of  foot-notes,  but  so  extensive  as  to  fill  several  pages  of  small 
type  in  double  columns.  The  extensive  notes  on  the  subject  of  Sale, 
Guarantee,  and  Agency,  may  be  referred  to;  and  we  are  led  to  under- 
stand, by  the  editor's  preface,  that  these  have  been  mainly  contributed 
by  the  learned  pen  of  Mr  J.  A  Dixon,  of  Ohtsgow.  Although  it  is 
sometimes  difficult  to  perceive  the  relevancy  to  the  text  of  extensive 
disquisitions  on  legal  principle,  illustrated  with  copious  references  to 
Pothier,  Story,  Emerigon,  Parsons,  and  other  writers  of  more  or  less 
repute,  we  trust  that  such  notes  will  be  useful  to  many  who  are  not 
in  the  habit  of  citing  or  even  of  hearing  of  such  authors.  In  this 
age,  when  it  is  an  occasion  of  unceasing  wonder  with  how  litUe 
learning  the  work  of  our  law  Courts  is  got  through,  and  great 
positions  are  attained,  it  is  wholesome  that  the  practising  members 
of  the  profession  should  be  reminded  that  such  men  as  these  once 
wrote,  and  that  sometimes  it  may  be  due  to  one's  own  credit  and  reputa- 
tion, if  not  to  the  interests  of  clients,  to  inquire  what  they  have  said 
on  this  subject  or  the  other.  The  notes  referred  to  contain  also  veiy 
ample  discussions  on  these  important  branches  of  mercantile  kw  as 
administered  by  the  Courts  of  England  as  well  as  Scotland ;  and  though 
in  one  or  two  places  there  are  marks  of  haste  and  want  of  finish,  it  is 
not  too  much  to  say  that  they  are  worthy  of  the  text^  or  of  being 
ranked  beside  the  learned  and  elaborate  essays  of  Mr  Brodie  in  his 
edition  of  Stair. 

While  it  is  impossible  to  bestow  too  high  praise  on  most  of  the 
work  expended  in  editing  this  book,  we  note,  for  the  public 
benefit,  one  or  two  omissions  detected,  or  rather  perhaps  queries 
suggested,  in  the  perusal  of  the  important  chapter  on  Maritime 
Contracts.     At  p.   551    the  author  refers  to  the  difference  be* 
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twBen  the  law  of  England  and  our  own  in  the  case  of  disputes 
between  part-owners  in  regard  to  the  employment  of  a  ship, 
the  Orart  having  no  power  in  England  to  order  a  sale  of  the  ship. 
By  the  Admiralty  Court  Act  1861^  that  Court  may  now  order  a  sale 
(24  and  25  Vict.,  a  10,  s.  8).  This  change  in  the  law  is  not  men- 
tioned in  ihskt  most  confused  and  unsatisfiai^toiy  of  standard  law  books, 
the  modernised  Abbott  on  Shipping,  although  the  statute  is  printed 
at  the  end  of  the  volume. 

The  editor  seems  (p.  553,  note  2)  to  imply  a  doubt  as  to  the  doctrine 
of  Bdl  V.  Humphries.  But  the  case  to  which  he  refers  (Hooper  v. 
Lusby,  4  Camp.  66)  assumes  the  principle  of  that  case  to  be  correc^-^ 
viz,  tiiat  a  managing  owner  has  no  power  to  bind  the  other  part- 
owners  in  a  contract  of  insurance;  and  only  decides  that  it  is  not 
applicable  where  the  co-owners  are  also  partners.  This  ia  stated  in 
Abbott,  p.  80.  Hunt  v.  Boyal  Exchange  Assurance  Co.,  5  M.  and  S. 
47,  was  a  case  of  insurance  by  one  of  several  persons  jointly  interested 
in  the  cargo. 

On  p.  557,  note  7,  and  601,  note  2,  no  notice  is  taken  of  the  clause 
of  the  Merchant  Shipping  Act,  exempting  shipowners  from  liability 
in  cases  of  compulso^  pilotage.  We  doubt  whether  the  case  of 
Petrie's  Ears,  v.  Adamson,  referred  to  in  the  former  passage,  and  the 
report  of  whicb  ia  very  defective,  can  be  relied  on  as  any  authority 
for  the  proposition  for  which  it  is  cited.  We  desiderate  a  note  of  the 
leading  case  of  Blaikie  v.  Stembridge,  6  C.  B.  N.  S.  894,  911,  for  the 
rale  of  law  as  to  the  master's  responsibility  for  the  acts  of  persons, 
such  as  stevedores,  appointed  by  the  shipper. 

The  provision  made  by  the  Merchant  Shipping  Act  for  the  recoveiy 
of  seamen's  wages  in  Scotland  is  not  noticed.  The  Act  59  Qeo.  Ill, 
c  58,  is  repeal^.  And  we  would  add  to  Mr  Mliaren^s  reference  to 
Macdonald  v.  Jfpling,  4  M.  and  W.  285,  on  p.  563,  note  8,  the  fact 
that  the  rule  fixed  by  the  Baltic  Merchant  is  altered  by  the  same  Act, 
8^  243,  so  that  sailors  are  only  bound  to  remain  with  the  ship  till  she  is 
placed  in  security,  under  the  penalty  of  forfeiting  a  month's  wages. 

In  a  book  which  will  inevitably  be  that  chiefly  referred  to,  not  only 
in  the  metropolitan  courts,  but  in  many  important  local  tribunals,  on 
all  questions  of  maritime  kw,  we  venture  very  humbly  to  suggest  that 
die  rules  as  to  retention  against  claims  for  freight,  in  respect 
of  claims  for  damage  to  cargo,  delay,  or  short  delivery,  deserved 
to  be  stated  a  little  more  authoritatively  than  by  the  mere 
references  to  cases  in  note  (5),  on  p.  604.  In  actions  for  freight 
nothing  is  more  common  than  a  plea  of  retentioui  or  set  off 
on  sQch  grounds,  and  it  is  very  often  met  by  the  reply  that 
such  a  plea  is  excluded  by  the  Act  1592,  c  41.  Now  the  case  of 
fayfor  v.  Forbes,  is  generally  sufficient  to  cUspose  of  that  reply:  but 
much  difficulty  would  have  been  saved,  if  a  writer  so  trusted  as  Mr 
H'liiren  had  supplemented  Professor  Bell's  brief  and  inadequate  allu- 
^  to  this  doctrine,  by  an  exposition  of  the  cases  to  which  he  refers. 
^  nde  of  these  cases,  though  every  day  acted  upon  in  Sheriff  CourtEf^ 
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was  extended,  and  placed  upon  a  more  intelligible  baaiB  in  the  ease  of 
Johnston  y.  Robertson,  MmcU  I,  1861,  23  D.  646,  which,  however, 
only  brings  into  fuller  relief  the  role  of  law  involved  in  the  cases  died 
by  Mr  M'Laren.  That  seems  to  be,  that  a  daim  for  damage  to  cargo, 
or  short  delivery,  may  be  pleaded  ope  exceptionis  against  an  action  for 
freight,  on  the  principle  that  the  shipowner  has  not  fulfilled  his  part 
of  &6  mntoal  contract^  and  is  therefore  not  entitled  to  insist  on  pe^ 
f ormance  of  the  counterpart  The  Act  1592  does  not  apply  because  the 
claim  for  freight  is  not  more  liquid  than  the  daim  for  damages^  both 
requiring  to  be  established  by  probation.  The  observations  of  Lord 
Fullerton,  in  U'DoncM  v.  Thomson,  Feb.  23,  1843,  5  D.  719,  show 
the  principle  of  the  rule  and  its  limitations  very  distinctly.  He  says, 
"  I  should  think  the  rule  this,  that  when  a  party  freights  a  ship,  and 
the  party  employed  to  carry  unnecessarily  detains  the  vessel,  the  shipper 
may  say  I  hold  the  contract  not  to  have  been  performed,  and  refuse  to 
pay  the  freight;  but^  on  the  other  hand,  if  he  deal  wiUi  the  contract 
as  if  performed,  and  take  delivery  of  the  cargo,  I  don't  say  that  he  is 
barred  from  making  good  a  claim  of  damage  for  the  detention  by 
a  separate  action,  but  he  is  not  entitled  to  object  that  demand 
to  the  claim  for  freight."  We  greatly  regret  that  we  have  not 
the  benefit  of  one  of  Mr  McLaren's  clear  and  authoritative  statements 
of  the  law  on  a  point  which  is  really  of  considerable  practical 
interest  The  case  of  Strickland,  in  7  Macph.  400,  hardly  bears 
upon  this  subject 

We  miss  at  p.  623,  note  3,  an  opinion  by  the  editor  upon  the  doubtful 
question  whether  the  owner  of  goods  in  a  genejral  ship  is  liable  for 
demurrage,  where  he  has  all  along  been  ready  to  receive  his  goods, 
and  the  delay  has  been  caused  by  other  shippers.  The  authority  of 
the  cases  of  Leer  v.  Yates,  and  Harmon  v.  Oandolph,  is  somewhat 
impaired  by  the  observations  of  Lord  Tenderden,  in  Rogers  v.  Huntert 
and  Dobson  v.  Droop,  see  Abbott,  275  (11th  edition).  These  oases  are 
defensible  only  on  the  ground,  that  the  shipper  is  bound,  by  a  clear 
condition  of  his  contract,  for  ike  negligence  of  persons  over  whom  he 
has  no  control,  and  with  whom  he  has  no  connection.  It  may  be, 
however,  that  Mr  M'Laren  has  preferred  not  to  open  a  question  which 
he  thinks  rightly  closed  in  conformity  with  the  text,  and  with  Mr  Bell's 
own  explicit  statement  of  the  law,  in  the  Principles,  s.  432.  We  are 
inclined  to  think  thai;  by  fixing  a  particular  time  for  unloading,  a 
merchant  must,  upon  the  authorities  and  practice  at  least  in  England, 
be  held  to  have  bound  himself,  by  the  terms  of  his  contract,  that  the 
operation  shall  be  performed  within  that  time,  and  to  be  liable  in 
damages  even  if  the  goods  are  inaccessible  with  his  &ult  See  Ford 
V.  Cotesivorth,  38  L.  J.  Q.B.  52. 

On  page  626,  note  4,  the  law  of  the  rule  of  road  at  sea  is  given  as 
in  the  Merchant  Shipping  Act  of  1854.  That  part  of  the  Act  is 
repealed,  and  new  rules  enacted  by  ihe  Board  of  Trade,  under  the 
authority  of  25  and  26  Vict,  c.  63,  sec.  2,  a  change  which  is  idSened 
to,  not  quite  accurately,  in  an  erratum.    The  shipowner's  r^t  to 
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have  his  loss  repaired  by  general  average  contribution  is  mentioned  on 
page  635,  botb  in  the  text  and  in  the  notes;  but  neither  author  nor 
editor  refer  to  the  case  of  Landale  v.  Thomson,  1763,  M.  13,428, 
which  establishes  the  point  in  the  law  of  Scotland.  We  are  also 
bound  to  call  attention  to  the  insertion,  which  is  quite  excusable  in  so 
eitensiye  a  work,  of  the  table  of  stamp  duties  on  sea  insurances  as 
they  stood  under  7  and  8  Vict,  c.  21.  There  have  since  been  two 
Acts  on  the  subject,  28  and  29  Vict,  a  96,  and  30  and  31  Vict,  c.  23, 
by  the  latter  of  which  the  stamp  duty  is  now  regulated.  And  by  the 
Consolidation  Act  of  last  session,  s.  117,  foreign  policies  enforceable 
within  the  United  Kingdom  are  subject  to  duty,  but  may  be  stamped 
without  penalty  within  two  months  after  being  received  within  the 
kingdom.  Our  readers  should  delete  the  note  on  this  subject  on  p. 
650,  and  make  a  reference  to  the  Acts  of  1867  and  1870. 

With  re^rd  to  the  running-down  clause  (p.  652,  note  6)  in  policies 
of  insurance,  we  should  have  liked  to  have  Mr  M'Laren's  views  on  the 
conflict  which  exists  between  the  English  and  Scotch  Courts.  In 
(hey  V.  Smith,  March  3,  1860, 22  D.  955  (referred  to  on  p.  658),  the 
Second  Division  of  the  Court  of  Session  held  that  the  clause  covers 
damages  which  the  assured  may  have  to  pay  for  loss  of  life  or  injury 
to  passengers  in  another  ship  in  consequence  of  a  collision.  The 
opposite  was  decided  by  the  Court  of  Queen's  Bench  in  the  late  case 
of  Taylor  v.  Detvar,  5  B.  &  S.  58. 

It  appears  to  us,  with  much  submission,  that  the  statement  of  the 
law  as  to  reassurance  in  note  7,  on  p.  653,  is  hardly  accurate.  We 
think  it  wiU  be  found,  on  examining  the  statutes,  that  there  are  now 
no  restrictions  upon  the  reassurance  of  any  lawfully  insurable  risk. 
The  Act  27  and  28  Vict,  c  56,  a  1,  expressly  repealed  the  4>th  section 
of  the  19  Geo.  Ill,  c.  37,  which  imposed  certain  restrictions,  and  it 
laid  down  certain  rules  with  regard  to  the  stamp  duties  on  policies  of 
leassurance.  It  is  true  that  schedule  D.,  of  30  and  31  Vict,  c.  27, 
mnmerates  the  said  section  1  of  the  Act  of  1867  among  the  enact- 
ments repealed,  but  it  also  includes  among  them  s.  4  of  the  Act  of 
Geo.  III.  All  statutory  rules  as  to  reassurance  seem  therefore  to 
be  simply  swept  away. 

These  observations  merely  point  out  spots  in  the  sun — ^a  few  acci- 
dental omissions  occurring  in  a  chapter  extending  over  130  pages, 
which  happens  to  be  one  which  we  have  read  continuously. 
It  is  remarkable  that  there  is  not  a  greater  number  of  such 
defects,  where  there  is  so  much  room  for  errors  of  detail  But 
Mr  M'Laren's  industry  and  accurate  learning  are  a  guarantee  that  his 
work  shall  be  free  from  serious  blunders  or  omissions,  so  far  as  any 
human  work  can  have  such  an  immunity.  It  is  almost  satisfisu^tory 
i^i  the  work  of  such  an  author  to  find  a  few  blots,  such  as  we  have 

hinted  at^  if  they  are  blots,  as  a  proof  that  he  is  not  altogether  exempt 

from  the  fiiulings  of  other  mortal  penmen. 
It  would  be  beside  our  purpose  to  discuss  the  merits  and  the  foture 

position  of  Mr  Bell's  Commentaries,  more  especially  as  we  may  have  an 
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opportanity  of  dealing  with  that  subject^  by  way  of  comparison,  in 
reviewing  the  new  edition  of  Erskine  by  tiSx  J.  Badenach  Nioolson,  the 
first  volume  of  which  we  have  just  received.  It  is  enough  to  erptess 
our  ocmviction  that  this  is  far  from  being  the  last  edition  of  Frofeasor 
Bell's  greatest  work,  and  that  every  future  editor  will  be  latgdy 
indebted  to  the  notes  with  which  the  present  editor  has  enriched  it 


QUERY— LEASES  BEOISTBATION  ACT. 

I  Does  <<The  mies  to  Land  Consolidation  (Scotiand)  Aefc,  1868," 
embrace  and  apply  to  Leases  recorded  under  the  '*  Registration  of  Leases 
Act,  1857y"  and  to  the  Deeds  by  which  such  Leases  are  tranamitted,  and 
to  Deeds  by  which  Securities  thereon  are  constituted,  transmitted,  and 
eztmguisneat 

n.  Does  the  Act^  and  the  £)nns  prescribed  by  it,  apply  to  unr&xrdid 
Leases? 

1.  Leases  are  not  mentioned  in  the  Consolidation  Act,  except  in  sea  116, 
providing  for  the  Stamp  Duties  on  Writs. 

2.  Leases  are  not  named  among  the  enumerated  Deeds  in  the  Literpre- 
tation  Clause,  and  the  general  danse  of  all  deeds,  decrees,  and  writings  by 
which  "lands,  or  rights  in  lands,  are  constituted,  or  completed,  or  conveyed, 
or  discharged,"  following  the  special  enumeration  of  Deeds,  will  be  limited 
by  the  Deeds  named — K  3,  4,  9. 

3.  No  mention  is  made  of  Bonds  and  Asmgnations  in  Security  over 
Leases  in  the  interpretation  of  the  term  ''  Heritable  Security" — and  though 
the  Heritable  Securities  Act  of  1845  are  repealed,  the  Leases  Act  is  not 

4.  If  the  Consolidation  Act  and  its  forms  are  held  to  be  applicable  to 
Recorded  Leases  there  is  apparentiy  no  limit  to  the  Act  being  applied  to 
unreeorded  Leases,  and  if  so,  the  Leases  Act  will  be  virtually  supeneded. 

If  the  Consolidation  Act  and  its  forms  do  not  apply  to  the  Leases  Act, 
how  will  the  Executors  of  a  Creditor  dying  intestate  complete  a  Titie  to  a 
Bond  and  Assignation  in  Security? 

If  you  or  any  of  your  correspondents  will  enlighten  me  on  these  points 
you  will  very  much  oblige.  Alpha. 

[No  forms  are  (^ven  by  the  Leases  Act  for  completing  the  tiUe  of  an 
eMCuior  to  a  security  over  a  roistered  Lease;  and  therefore,  if  tiie  Titles 
Act  has  the  eflbct  of  making  securities  granted  over  such  leases  moveable  in 
the  person  of  the  creditor,  it  seems  inevitable  that  the  creditor's  ezecator- 
dative  must  make  up  his  title  by  a  notarial  instrument  in  the  form  furnished 
by  Schedule  J  J  of  the  Tities  Act  The  question  whether  sudi  securities 
are  made  moveable  by  s.  134  of  the  Act  of  ISGS,  must  be  answered,  it 
seems,  in  the  affirmative.] 
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Glerh  of  Cauri—Rmew  in  SmaU  DM  Actions. — ^Lord  Core- 
house's  stocy  of  a  aoene  in  an  English  Court,  of  which  he  had  been  a 
witness,  was  used  a  few  days  ago,  by  an  accomplished  successor  of  his, 
to  illastrate  an  important  point  of  constitutional  jurisprudence.  While 
the  names  of  the  jurymen,  in  a  certain  case,  were  being  c^ed  out, 
and  those  on  whom  the  lot  fell  were  stepping  into  the  jury-box,  the 
presiding  Judge  was  struck  by  the  fact  that  one  of  them  had  the 
same  name  as  one  of  the  parties  in  the  cause,  and  he  at  once  asked 
the  man  if  he  was  any  relative  of  the  plaintiff.  "  No,  my  lord,"  was 
the  prompt  reply;  ''I  is  the  plaintiff''  Doubtless  the  man  would 
have  made  an  exceUent  juryman;  he  knew  more  of  the  cause  than 
any  one  else,  he  would,  tiiereforej  have  been  chosen  foreman,  would 
have  led  the  deliberations  of  the  jury,  and  he  would  have  been  their 
spokesman  in  returning  a  verdict  in  favour  of  himself.  But  that 
would  not  have  been  consistent  with  the  rules  of  law  which  exist  for  pre- 
serving purity  in  the  administration  of  justice,  and  which  receive  a 
cnrious  illustration  in  the  case  of  Manson  v.  Smith,  reported  below. 
Mr  Smith,  the  Sheriff-Clerk  of  Zetland,  acted  as  agent  for  the  Police 
Commisffloners  of  Lerwick,  in  proceedings  taken  before  the  Sheriff,  for 
the  adoption  of  the  General  Police  Act  of  1862.  The  Commissioners  had 
certain  objections  to  the  payment  of  some  of  his  charges.  In  order 
to  settle  tibe  dispute,  Mr  Smith  brought  a  summons  in  the  Sheriff's 
Small  Debt  Court  against  the  Commissioners,  and  in  that  action  he 
obtained  decree.  The  summons  was,  of  necessity,  signed  by  himself 
aa  Sheriff-Clerk,  and  he  also  acted  as  Clerk  of  Court  at  the  tnal  of  the 
caae,  though  the  judgment  was  written  by  the  Sheriff-Substitute's  own 
hand.  It  was  admitted  and  distinctly  stated  in  the  opinion  of  the 
Court,  that  no  intentional  wrong  or  impropriety  had  been  committed 
hf  him,  yet  these  objections  to  the  decree  were  sustained  in  a 
process  of  suspension  brought  by  the  defenders.  It  was  pleaded  on 
the  other  hand,  that  a  Smi£  Debt  case  can  be  reviewed,  on  certain 
limited  grounds,  only  before  the  Circuit  Court  of  Justiciary.  This  reply 
was  sustained  by  Lord  Mackenzie,  the  Lord  Ordinary  on  the  bills,  as 
an  insuperable  objection  to  any  proceedings  in  the  Court  of  Session. 
Bat  the  majority  of  the  Second  Division  adopted  a  different  view,  and 
laid  down  two  very  important  principles.  The  first  has  no  novelty 
about  it^  having  long  been  recognised  by  the  common  law,  and  having 
heeu  regarded  as  of  sufficient  importance  to  be  embodied  in  two  Acts 
of  Sederunt,  in  1783  and  1826.  It  is  that  a  Clerk  of  Court,  being  a  public 
officer  appointed  to  assist  in  the  administration  of  justice,  cannot  legally 
set  as  an  agent,  or  have  any  interest  in  a  cause  depending  in  the  (>>urt 
in  which  he  officiate&  The  importance  of  the  present  case  consists  in 
the  emphatic  reiteration  of  this  rule,  and  the  assertion  of  the  pro- 
portion, that  the  contravention  of  it  in  any  inferior  Courts  however 
s^tly  the  proceedings  of  that  Court  may  be  protected  from  review, 
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nullifies  the  whole  proceedings  ab  initio,  and  entitles  any  person 
aggrieved  to  have  them  set  aside  by  the  Supreme  Court  of  the  realm. 

The  only  remarkable  thing  about  this  part  of  the  case  is,  that  the 
rule  should  have  required  to  be  enforced  anew  by  a  judgment  of  the 
Court  It  has  always  been  a  part  of  the  Common  Law,  and  has 
repeatedly  been  recognised  and  given  effect  to  by  suspension  from  office 
and  fines.  It  is,  moreover,  universal  in  its  scope,  and  applies  to  Justice 
of  Peace  and  Burgh  Courts,  as  well  as  to  Sheriff  Courts.  See  the  cases 
of  SeUar,  Feb.  11.  1809,  F.C.;  Campbell  v.  M' Cowan,  July  10, 1824, 
3  S.  245;  McMillan  v.  HamiUon,  and  Erston  v.  Hamilton,  Dec.  10, 
1825,  4  S.  299,  303;  Macfarlane  v.  A,B,,  March  6, 1827,  6  S.  537; 
afltened  as  to  the  principle,  April  8,  1830,  4  W.  and  S.  123.  In 
the  last  cited  case,  the  Court  directed  their  interlocutor  to  be  recorded 
in  the  books  of  Sederunt    See  A.  of  S.,  p.  206.^ 

The  case  otManson  v.  Smith,  differs  from  the  previous  decisions, which 
arose  under  petitions  and  complaints  against  Clerks  of  Court,  for  malver- 
sation, in  showing  that  the  vice  is  one  which  affects  the  whole  proceed- 
ings with  nullity;  and  this  nullity  was  regarded  as  so  essential  and 
inherent  as  to  take  the  case  out  of  the  finality  clauses  of  the  Small  Debt 
Act,  and  to  bring  it  within  the  j  urisdiction  of  the  Court  of  Session.  The 
case  oiMurchie  Y.Fairbaim,May  22, 1863,1  Macph.,  800,  distinguished 
between  "incompetency  or  defect  of  jurisdiction,"  in  the  decree  of  the 
Sheriff,  which  can  only  be  remedied  by  the  statutory  appeal  to  the 
Court  of  Justiciary,  and  an  unauthorized  alteration,  post  causam  of 
the  Sheriff's  decree,  which  is  subject  to  reduction  by  the  supreme 
judicatory  of  the  land.  The  present  case  goes  further,  and  dis- 
tinguishes between  the  ''incompetency''  of  the  statute  and  a  radical 
vice  such  as  that  arising  from  the  Sheriff  Clerk's  subscribiDg  a 
summons  at  his  own  instance.  This  seemed  to  be  the  only  point 
in  the  case  where  the  Court  had  difficulty,  Lord  Benholme  strongly 
dissenting,  and  it  is,  as  we  have  said,  really  the  only  new  point 
It  may  be  a  delicate  question,  what  is  an  "  incompetency  *'  opening  up 
a  review  in  the  Circuit  Court  only,  and  what  is  a  nullity,  or  vitium  reak, 
of  which  the  Court  of  Session  will  take  cognizance.  Perhaps  some 
approximation  to  a  test  will  be  found  in  the  distinction  of  things 

*  The  A.  of  a,  March  6,  1788  (p.  606),  is  as  foUows:  "The  Lords  of  Coandl  and 
SesrioD,  considering  that  it  is  oontniy  to  law  and  subTersive  of  the  impartial  administn* 
tion  of  jostioe  for  any  Judge  to  act  as  Procurator  or  Agent  in  any  cause  depending  befon 
his  Court;  and,  as  it  is  a  similar  abuse  that  any  Clerk  of  Court  or  his  depute,  hsTing 
trust  and  custody  of  processes  and  writs  produced  therein,  and  being  employed  in 
extracting  of  acts  and  decreets,  should  be  agents  or  procurators  in  these  processes ;  and, 
hanng  obserred,  in  the  course  of  certain  prooeases  depending  in  this  Court,  that  Bucti 
illegal  and  improper  practices  have  prevailed  in  some  of  the  Inferior  Courts,  and  pre* 
vailing  in  others,  the  Lords  therefore,  to  prevent  such  abuse  in  time  to  come,  do  hereby 
strictly  prohibit  and  discharge  aU  Sher^>SubstituteB,  Magistrates  of  Boxghs,  and 
other  Judges  whatever,  and  the  Sheriff-Clerks,  Clerks  to  Bailie  Courte  and  other 
Clerks  of  G>urt  within  Scotland,  and  their  Deputes,  not  only  from  acting  either  directly 
by  themselves,  or  indirectly  by  mediation  of  any  confident  persons,  procurators,  or  agsntfi 
their  several  Courts  in  any  action  or  cause  depending,  or  to  depend  iMfore  them;  bnt  befori 
also  from  giving  partial  counsel  or  advice  in  any  such  actions  or  causes,  and  that  nsdff 
the  pains  of  law  for  malversaUon  in  office,  excepting  always  petitions  or  appIicatioDfl  for 
oommitment,*  and  they  hereby  appoint,''  &&..... 
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wlilch  are  void  and  capable  of  being  confirmed  by  no  consent  or  homo- 
lo/i^tion  of  parties;  and  those  which  are  merely  voidable  and  remain 
good,  if  no  objection  is  timeonsly  made  by  one  having  a  title  to  do  so. 
But  the  line  itsdf  between  what  is  void  and.  voidable  is  not  always 
very  clearly  defined. 

The  Appointment  of  Shenffs'-Sybsbitute. — ^A  correspondent  writes: 
''In  yonr  admirable  and  unanswerable  article  on  this  subject,  yon  have 
exhausted  almost  eveiy  view  of  the  question.    But  it  may  be  observed 
farther,  that  under  the  existing  system,  the  effects  of  appointing  a  bad 
Sheriff  are  cumulativa    For  instance,  a  bad  Sheriff  of  Lanarkshire — 
and  such  a  thing  is  not  impossible — ^might  go  and  appoint  seven  other 
devils  worse  than  himself,  and  a  nice  state  the  affairs  of  the  county 
would  be  in  then."   Another  correspondent,  a  local  practitioner,  writes : 
—"I  am  only  stating  the  general  opinion  of  the  district  where  I  live, 
when  I  say  that  it  is  a  scandal  that  the  appointment  should  be  in  such 
hands.    It  is  bad  enough  that  the  appellate  and  administrative  authority 
in  some  extensive  districts  should  be  inthehands  of  gentlemen,sometimes 
amiable  and  generally  of  high  moral  character,  but  distinguished  by 
no  greater  (often  by  less)  fitness  for  their  high  o£Sce,  than  nine  out  of 
ten  of  those  who  practise  before  them.    It  is  bad  enough  that  a  Sheriff 
should  be  chosen,  as  it  used  once  to  be  said,  for  his  acquaintance  with 
the  laws  of  good  society  and  the  rules  of  golf,  rather  than  for  his 
knowledge  of  the  laws  of  the  land.    It  is  owins  very  much  to  the 
frank  and  courageous  criticisms  of  the  Journal  of  Jurisprudence,  that 
such  appointments  are  no  longer  likely  to  be  made;  but  some  appoint- 
ments of  the  kind  referred  to  still  subsist,  and  there  are  Sheriffs  who, 
if  they  were  to  act  on  the  principle  that  'like  draws  to  like,'  and 
appoint  as  Sheriff-Substitutes  persons  altogether  such  as  themselves, 
wonld  infiict  a  great  injury  on  the  country.    Even  where  the  Sheriff, 
as  he  now  is  in  a  considerable  number  of  counties,  is  well  qualified 
to  perform  all  the  ordinary  duties  of  his  office,  it  by  no  means  follows 
that  he  is  fitted  to  select  the  best  Substitute.    Moreover,  there  can  be 
no  doubt  that  the  fact  that  the  Sheriff-Substitute  takes  his  appointment 
from  another  inferior  Judge,  and  not  from  the  Crown,  operates  to 
create  an  artificial  and  inexpedient  distinction  in  rank  between  him 
and  the  appellate  Judge,  which  impairs  his  prestige  iu  the  district, 
and  often  causes  an  unhappy  jealousy  between  two  functionaries,  whose 
harmony  is  essential  to  the  due  administration  of  justice.    My  opinion, 
founded  now  on  a  very  considerable  experience  and  observation  of 
events,  is  that  the  double  Sheriffship  has  no  chance  of  surviving,  even 
for  a  few  years,  unless  the  position  of  Sherifils'-Substitute  be  very 
materially  improved,  and  their  selection  entrusted  to  the  responsible 
advisers  of  the  Crown.    The  only  effective  constitutional  check  on  bad 
appobtments,  is  the  power  of  calling  ministers  to  account  in  Parlia^ 
ment    But  no  minister  has  anything  to  do  with  the  appointment  of 
a  Sheriff-Substitute,  and  Members  of  Parliament  may  storm  away  at 
the  Treasury  Bench  for  a  session,  without  disturbing  the  equanimi^ 
of  a  principal  Sheriff/^ 
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The  Aginey  MonopoUei  of  Sootiand. — Bamonn  bona  faiions  qoar^ 
ten  have  said  that  the  Lord  Advocate  intends  to  introduce  a  measate 
into  Parliament  to  permit  country  agents  to  practise  in  the  Conrt  of 
Session.  There  is  no  reason  why  tiiey  should  ever  have  been  prevented 
from  doing  so;  and  almost  every  one  will  be  well  pleased  that  the 
Lord  Advocate  should  be  so  ready  to  cany  out  the  most  important^  if 
not  the  only  important,  recommendation  made  by  the  Boyal  Commis- 
sion on  the  Law  Courts.  Public  opinion  has  long  been  ripe  for  sodi 
a  change;  but  no  one,  at  least  no  prominent  lawyer,  has  hitiierto  been 
bdd  enough  to  encounter  a  momentary  unpopuluity  among  the  bread- 
giving  dan  (the  Edinburgh  agents),  in  order  to  accomplish  a  great 
public  improvement  It  was  hardly  expected  that  the  Commission 
would  have  the  courage  to  take  a  step  so  much  disliked  by  some  Edia- 
burgh  magnates;  but  no  doubt  the  evidence  adduced  before  it,  and  the 
pressure  ^  public  opinion,  were  both  too  strong  to  be  resisted 

There  is,  however,  but  a  little  band  of  Edinburgh  agents  who  really 
object  to  firee  trade  in  agency.  The  higher  class  of  them  is  now  weaiy 
of  subjection  to  the  orders  of  the  country  correspondents,  who  have, 
during  the  hist  generation,  or  perhaps  more  properly  the  last  decade, 
assumed  a  mudi  higher  position,  and  asserted  greater  prerogatives, 
than  they  formerly  enjoyed  or  aspired  to;  and  who  now  too  often  make 
use  of  Edinburgh  agents  merely  as  their  hands  for  transmitting  papers 
to  counsel  The  first-dass  Edhiburgh  agent  is  now,  therefore,  for  the 
most  part  quite  content  that  the  correspondence  with  the  real  agent 
in  the  country  should  be  conducted  in  the  ordinaiy  run  of  countiy 
cases  by  the  counsel's  derk,  or  by  an  inferior  class  of  agents,  who  will 
not  grumble  at  having  to  perform  inferior  worL  He  feels  that  he 
will  always  secure  a  sufficient  share,  not  only  of  general  agency  work, 
but  also  of  Court  of  Session  business  of  two  kinds — (1)  the  cases  of 
his  own  clients ;  and  (2)  the  cases  of  litigants  who  choose  to  have 
their  own  Edinburgh  agent,  or  who  may  be  sent,  for  various  reasons^ 
to  an  Edinburgh  agent,  upon  terms  arranged  by  contract  or  usage,  by 
their  ordinary  legal  adviser  in  the  country.  This  may  happen  either 
because  the  country  agent  is  too  much  occupied  to  attend  to  Edin- 
burgh cases,  or  because  he  honestly  thinks  a  particular  cause  of  such 
importance  or  difficulty  as  to  demand  the  best  attention  of  an  agent 
on  the  spot  thoroughly  versed  in  the  practice  of  the  Supreme  Court 
Moreover,  many  l&iinburgh  agents  see  a  considerable  advantage  to 
themsdves  in  the  inevitable  reciprocity  of  free  trade,  for  they  will  be 
able  to  attend  to  their  own  cases  in  the  Sheriff  Courts,  from  which 
they  are  now  exduded. 

The  great  advantage  to  be  derived  from  admitting  country  agents  to 
practise  in  the  Court  of  Session  will  undoubtedly  consist  in  the  ^timate 
cheapening  of  procedure.  Litigation  cannot  but  be  expensive  when 
four  different  sets  of  persons  (the  advocate,  his  derk,  the  Edinburgh 
agent  and  the  country  agent)  have  a  legal  right  to  be  paid  for  eveiy 
important  step  of  procesa  The  Court  attempted  to  mitigate  this  evil 
by  introducting  the  rule  against  double  agency^  but  in  its  operation 
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thifl  rale  has  bton  esctremely  unsatufiEwtoiy,  except  in  so  far  as  it  has 
helped  more  dearly  to  demonstrate  the  necessity  for  the  change  which 
is  now  at  hand.  Process,  however,  has  been,  and  will  be  stUl  more, 
amplified;  and  we  can  see  no  reason  why  an  intelligent  lawyer  in 
Wick  should  not  instmct  his  counsel  by  letter  in  many  simple  cases, 
tod  in  almoet  all  appeal&  The  intermediary  agent  in  Edinbuigh  is 
au  abuse  which  crept  in  daring  the  last  centory;  and  his  monopoly 
depends  only  on  usage  and  one  or  two  Acts  of  Sederunt  which  tiie 
Court  itself  ought  to  have  courage  to  repeal  As  that,  however,  is  not 
to  be  expected,  the  legislature  must  lend  its  aid  to  restore  tiie  state 
of  things  which  existed  a  hundred  and  fifty  years  ago  in  Scotland,  or  at 
leait  to  reduce  the  profession  to  two  simple  classes,  the  advocate  and 
the  agent.  How  this  ought  to  be  done  we  have  not  space  at  present 
to  explain;  bnt  we  may  observe  that  the  defect  in  Scotland  is  not  the 
iame  as  that  which  is  most  felt  in  England.  Here  we  have  the 
means  of  getting  and  to  some  extent  of  enforcing  a  sound  legal  educa- 
tion, an  object  for  which  in  England  the  profession  is  still  struggling 
la  a  confused,  not  very  inteUigible  or  rational  way.  We  want, 
however,  what  England  possesses,  a  rational  and  workable  professional 
organisation.  As  Professor  Lorimer  recently  pointed  out,  we 
may  greatly  improve  our  educational  system  hy  introducing  and 
applying  a  more  thorough-going  seheme  of  legal  graduation;  but  a  still 
more  urgent  necessity  exists  for  fusing  into  one  Sie  innumerable  petty 
independent  corporations  into  which  the  profession  is  divided.  And 
we  doubt  not  that  the  measure  which  the  Lord  Advocate  contemplates, 
if  it  does  not  compel  or  permit  such  a  fusion,  will,  at  leasts  be  a  step 
towards  it,  by  making  the  interests  and  views  of  the  professional  bodies 
throughout  Scotland  less  conflicting  than  they  have  hitherto  been. 

InequalUies  of  Criminal  Sentences.^^We  have  heretofore  had  occasion  to 
expren  the  q>inion,  that  the  marked  inequalities  of  sentences  in  criminal 
aaei  were  mainly  due  to  the  vaiyiug  conditiona  of  the  judicial  stomachy 
lod  that  a  remedy  for  the  evil  might,  perhaps^  be  found  by  prescribing  by 
law  a  atriet  diet  for  judges  engaged  in  criminal  trials.  The  question — not 
of  the  diet^  but  of  the  inequalitiea — baa  recently  attracted  the  attention  of 
the  Scotti^  Law  Amendment  Society,  and  several  remedial  plans  were 
proposed.  The  principal  one  was:  First,  that  the  prosecutor,  on  moving 
for  sentence,  ahould  specify  the  sentence  he  desired,  and  that  the  court 
should  not  be  allowed  to  go  beyond  the  prosecutor's  asking;  and,  second, 
that  an  appeal  might  be  taken  firom  the  aentence  on  a  caae  stat^  by  the 
judge.  We  should  suggest  that  a  partial  remedy  might,  perhaps,  he  found 
ia  leaving  it  to  the  jury,  under  the  direction  of  the  court,  to  suggest,  in 
connection  with  their  verdict,  the  nature  and  term  of  the  sentence.  Whether 
or  not  any  of  these  proposals  may  be  practicable  we  are  not  prepared  to 

ny;  bnt  it  is  to  be  hoped  that  a  remedy  may  yet  be  found,  and  that  quickly. 

1^  evil  ia  aerioua^  and  deserves  the  attention  of  the  reformer.*— ^Oony 

8eoUh  Jppeab,-*The  fcdbiwing  are  the  causes  firom  Scotland  set  down 
for  hearing  in  the  ensuing  session  of  the  House  of  Lwds,  with  the  dates 
^heathay  weie  fint  put  on  the  Toll:--Ghiaholm  (or  Stewart)  et  aL  v. 
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Laird  et  al.  (Ist  and  2d  appeals)— ISth  Febraary,  1869;  Copland  «.  Hon. 
M.  C.  Mazwell--3d  Angnst,  1869;  Lord  Blantyre  et  aL  v.  the  Tnutees  of 
the  Clyde  Navigation  (let  and  2d  appeals) — 10th  August,  1869;  M'Lein 
4  Hope  V.  Fleming— 10th  February,  1870;  Smeaton  v.  the  Magistiates, 
ete.»  A  the  burgh  of  St  Andrews,  as  Commissioners  of  Police  for  thebargh 
—10th  Febroaiy;  Callander  et  aL  v.  Callander  et  aL— 15th  February,  1870; 
Lord  Advocate  v.  Douglas  et  aL — 18th  February,  1870;  Tickers  and 
another  v.  Hertz— 18th  Februaiy,  1870;  The  City  of  Glasgow  Union  Rail- 
way Company  v.  the  Caledonian  Railway  Company — 10th  March,  1870; 
Carter  et  aL  v.  David  McLaren  &  Company — 8th  April,  1870;  MDoDsld 
V,  Christie — 8th  April,  1870;  Duke  of  Hamilton  and  Brandon  v.  Qraham 
—28th  April,  1870;  M'Intyre  and  another  v.  Orr  et  aL— 29th  April,  1870; 
Carter  et  aL  v.  Cochrane,  Paterson,  &  Company — 16th  June,  1870;  Eirl 
of  Perth  and  Melfort  v.  Lord  Elphinston  et  aL— 2l8t  June,  1870;  Ber.  W. 
Paul,  D.D.,  V.  Nicol  et  aL— 26th  July,  1870. 

Appainiments  in  the  Register  Heme. — ^The  following  order  appears  m  tlie 
Londm  OazeUe  dated  Feb.  3,  1871:— "The  Lord  Clerk  Register  of  Scot- 
Iand|  with  the  concurrence  of  the  Lords  the  Commissioners  of  Her  Majesty's 
Treasury,  hereby  adds  all  situations  in  the  Lord  Clerk  Register's  Depa^* 
ment  in  Her  Majesty's  Qeneral  Register  House,  and  all  situations  in  the 
office  of  the  Register  of  Deeds,  Probative  Writs,  and  Protests  in  the  books 
of  Council  and  Session,  to  the  schedule  marked  B  annexed  to  Her  Majest/s 
Order  in  Council  of  the  4th  June,  1870." 

CdlU  to  the  Bar, — In  the  list  of  gentlemen  called  to  the  Bar  during  1870, 
given  in  our  last  No.,  the  name  of  Mr  Tyndall  Bruce  is  erroneously  given 
instead  of  that  of  Mr  Tyndall  Bruce  Johnstone. 

06»<tia»^.— Albxandeb  Allan,  Esq.,  W.S.  (1819),  died  at  Edin^ 
burgh,  February  1. 

John  Kibkpatbick,  Esq.,  Advocate  (1809),  died,  after  a  short 
illness,  at  his  residence,  39  Moray  Place,  Edinburgh,  February  10, 
aged  85.  His  accomplishments  as  a  linguist,  and  more  especially  ass 
Greek  scholar,  induced  the  Grovemment,  entirely  unsolicited,  to  appoint 
him  Chief  Justice  of  the  Ionian  Islands  in  1820,  the  duties  of  which 
office  he  discharged  for  fifteen  years  with  the  utmost  zeal  and  fidelity. 
About  the  year  1830,  in  consequence  of  his  extensive  acquaintance 
with  Continental  Jurisprudence,  he  was  employed  by  the  Government 
to  revise  (for  the  first  time)  the  Code  of  Malta,  a  laborious  task,  of 
which  he  acquitted  himself  to  the  entire  satisfaction  of  the  island- 
community.  Partial  as  Mr  Kirkpatrick  was  to  the  attractiYe  and 
varied  studies  of  European  laws  and  literature,  he  was  £Etr  more  strongly 
a.ttached  to  his  native  country  and  the  numerous  friends  he  had 
quitted.  He  accordingly  resigned  his  office  in  1835,  and  was  greeted 
on  his  return  to  Scodand  wi^  a  warm  welcome  from  his  Mends-- 
Jefirey,  Cockbum,  Moncreiff,  Cranston,  Maitland  (Lord  Dundrennan). 
Thomas  Erskine,  and  many  others  of  that  illustrious  generation,  now 
80  nearly  e&tinct  Mr  Kirkpatrick,  who  possessed  a  robust  and  actire 
oonstitntion,  was  also  remarkable  for  his  accomplishments  as  a  pedes- 
trian and  a  swimmer.   On  one  occasion  he  performed  the  feat  of  waUdog 
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fiom  Dnnkeld  to  Edinburgh  md  Qaeensferry,  a  distance  of  seventy  miles, 
in  one  day;  and  at  a  sulmqaent  period,  at  Corfu,  he  was  victorious  in  a 
nrimming-match  of  three  miles.  It  is  still  within  the  memory  of 
maoy  that  he  was  an  indefatigable  bather  at  the  Cihabx  Pier,  even 
diuiDg  the  winter,  up  to  the  advanced  age  of  seventy.  His  winning 
mannem^  his  strikingly  handsome  person,  and  his  warm  and  impulsive 
disposition,  combined  with  his  rare  mental  accomplishments  and  rich 
fond  of  anecdote,  endeared  him  to  his  numerous  Continental  as  wdl 
as  Scottish  friends,  of  whom  the  few  that  now  survive  him  deeply 
deplore  his  loss. 

John  Hat  Habdymak,  Esq.,  W.S.  (1838),  Assistant  Extractor  of 
the  Court  of  Session,  died  at  Edinburgh,  February  9. 

John  RiDDiiE  Stodabt,  Esq.,  W.S.,  died  at  Edinburgh,  February 

5.    Mr  Stodart  was  bom  at  Eailzie,  in  Peeblesshire,  of  which  his 

father  was  then  the  proprietor,  in  1792.    He  was  educated  at  the 

High  School  and  University  of  Edinburgh,  and  bred  under  the 

iamons  old  conveyancer  Andrew  Storie.     In  1815  he  became  a 

Writer  to  the  Signet    Amongst  his  companions  in  those  early  days, 

of  whom  to  the  last  he  was  fond  of  relating  anecdotes,  were  Briston 

Fraser,  of  Gtorthuleg;  his  fellow-apprentice,  William  Stirling-Graham, 

of  Duntrune,  with  whom  he  made  a  long  tour  on  the  continent  in 

1818;  and  Peter,  afterwards  Lord,  Bobertson.    When  the  agitation 

for  parliamentary  reform  occurred,  Mr  Stodart  took  a  prominent  part 

iu  die  movement,  which  led  to  the  passing  of  the  Act  of  1832,  in 

conjunction  with  the  late  Sir  James  Gibson-Craig,  Sir  Charles  Men- 

teath,  Mr  Adam  Black,  and  other  leaders  of  the  liberal  party  in 

Edinbuxgh.    On  one  occasion  he  addressed  a  meeting  of  would-be 

electors  in  the  Queen's  Park;  and  to  the  end  of  his  days  he  recounted 

the  scene  with  much  quaintness,  and  dwelt  with  satisEEu^tion  on  what 

he  regarded  as  an  act  of  patriotism,  though  it  cost  him  many  of  his 

eaily  frienda    The  only  duty  which  he  seems  to  have  neglected  was 

to  join  the  scramble  for  offices  which,  when  the  day  was  won,  took 

pifloe  amongst  the  victorious  whigs.    He  had  been  successful  in  his 

profession,  his  private  fortune  was  considerable,  and  the  precept  to 

"  ask "  was  one  which  at  no  time  he  willingly  obeyed.    In  later  life, 

when  unfortunate  investments,  and  a  perhaps  too  great  liberality  in 

assisting  old  friends  and  school-fellows,  had  reduc^  his  means,  he 

did  obey  it  very  unwillingly.    But  he  found  that  the  promise  was  no 

longer  attached  to  it.    His  old  friends  wrote  him  pleasant  letters,  in 

which  they  recdled  the  stirring  periods  in  which  "  they  were  associated 

^ther  for  common  objects,''  and  told  him  that  they  always  looked  on 

him  as  one  *'  to  whose  judgment  as  well  as  zeal  the  cause  was  greatly 

indebted."    Substantially,  however,  their  answers  were  to  the  effect 

^t  the  chestnuts  were  divided,  and  that  his  share  of  them  was  gone. 

It  is  creditable  to  mankind  to  find  that  of  his  former  friends  the 

worthiest  men  were  also  the  truest    Lord  Macaulay,  Lord  Murray, 

ttd  John  Hunter,  the  auditor,  each  in  their  respective  spheres,  did 

vbt  they  could  to  induce  others  to  remember  what  they  were 


142  KOTISS  OF  CASES 

determmed  to  forget  There  was  another  direction,  too  often  shunned 
by  persons  of  his  class,  in  which  Mr  Stodart  exerted  himself  for  the 
public  interest.  He  became  a  member  of  the  town  council,  and  for 
a  number  of  years  he  acted  as  one  of  the  magistrates  of  the  city. 
Subsequently  he  filled  the  office  of  City  Treasurer,  and  still  later  ivas 
pressed  to  allow  himself  to  be  nominated  Lord  Provost^  which  he 
declined  Mr  Stodart  was  warmly  interested  in  the  improvements  of 
the  town.  From  the  first  he  took  an  active  share  in  the  manage- 
ment of  the  United  Industrial  School,  was  a  member  of  the  Leith 
Dock  ConunLssion,  and  the  Edinburgh  Prison  Board.  Though  s 
zealous  whig,  Mr  Stodart  was  the  very  reverse  of  a  democrat; 
and  his  aversion  to  that  goal  of  political  life,  which  has  been 
happily  characterised  as  "  full  anarchy,"  was  demonstrated  on  the 
occasion  of  the  second  Seform  Bill,  when  his  sole  "contribution 
towards  parliamentary  reform ''  consisted  in  a  very  ingenious  pam- 
phlet, which  bore  the  farther  title  of  "  Manhood  Suffrage,  combined 
with  Relative  Equality  in  Bepresentation."  With  politics  Mr  Stodart 
combined  the  study  of  political  economy,  more  particularly  the  theoi; 
of  the  currency,  and  his  papers  on  the  effect  of  the  great  gold  dis- 
coveries in  Csdifomia^  on  the  value  of  money,  and  the  consequent 
price  of  commodities,  were  amongst  the  most  valuable  of  the  contri- 
butions which,  during  his  long  life,  he  made  to  the  solution  of  the 
pressing  questions  of  the  day.  The  article  on  "  Conveyancing,"  in 
Chambers's  EncyclopsBdia,  is  interesting  as  a  momento  of  his  early 
studies.  The  last  public  matter  in  which  he  took  an  active  share  was 
University  Reform.  He  was  one  of  the  earliest  members  of  the  original 
"Association  for  the  Improvement  of  the  Scottish  Universities,"  and 
to  his  disinterested  activity  as  agent,  and  the  readiness  with  which  he 
put  his  business  talents  at  the  service  of  the  secretaries,  the  success  of 
the  undertaking  was  in  no  small  measure  due. 


|[otes  of  €nBti. 

COURT   OP   SESSION. 


FIRST  DIVISION. 

PiRiE  &  Sons  v.  Town  of  Abebdxek. — Jan.  18. 

Properly — River — Eeparatiark'^Action  by  paper  manu&ctnrers,  Aber- 
deen, against  the  Magistrates  and  Town  Council,  for  damages  for 
injury  sustained  by  pursuers*  property  from  a  flood  of  the  Denbam,  on 
16th  Oct.,  1869.  That  flood  was  said  to  have  been  caused  by  the  state  in 
which  the  bum  in  question  and  certain  works  thereon  had  been  kept  by 
defirs.,  who  are  proprietors  of  the  alveus  and  owners  of  the  land  on  its  rigHt 
bank.  Some  time  ago,  by  arrangement  with  the  Caledonian  Railway  Co.i 
a  tunnel  or  arched  way  had  been  erected  over  the  Denbam  along  a  pwiion 
of  its  channel^  and  immediately  above  this  tunnel,  and,  as  alleged  by  par- 
8uerS|  upon  the  property  of  defrs.,  an  iron  heck  or  grating  had  been  erected, 
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coTering  ihe  whole  moath  of  the  tanneL  According  to  pursuers'  allegalion, 
the  right  bank  of  the  stream  adjacent  to  these  works  was  not  sufficiently 
high  to  contain  the  flood  water  of  the  stream  and  direct  it  into  the  mouth 
of  the  tonnel,  and  in  consequence  of  this,  and  of  the  existence  and  character 
of  the  grating,  and  the  fieiilure  of  defrs.  to  keep  it  dear,  the  flood  in  ques- 
ioa  had  been  caused.  Defrs.  maintained  (1)  that^  though  the  grating  pro- 
jected  over  the  property,  it  truly  belonged  to,  and  was  under  the  charge  of, 
the  railway  company;  (2)  that  there  was  no  negligence  or  fault  proved 
agunst  them,  or  indeed  against  anybody,  in  regard  to  the  construction  of 
the  grating  and  the  keeping  of  it  clear;  (3)  that  the  light  bank  of  the 
stream  was  sufficiently  high,  and  had  nothing  to  do  with  the  accident;  and 
Aftt  geaerally  the  damage  had  been  caused  by  diomum  fakde. 

The  LO.  (Oiffi>rd),  after  proof,  found  for  defrs.,  holding  that  no  negli- 
gence  had  been  brought  home  to  defrs.  The  Court  adhered — the  L.  J.-C. 
patting  his  judgment  on  the  ground  of  cUmnumfakUe,  and  the  other  Judges 
generally  concurring  with  the  Lord  Ordinary. 

AcL-'-SoL-Oen.f  Watson^  Marshall.  AgerU-^ames  WebBUr,  8.8.C.'^^Ali. 
—Skandf  Maclean.    Agent — T,  J.  Gordon,  W.8. 

Hood  v.  Hood,  et  e  corOra.-^Jan.  24. 

Hfubandand  Wife — Separation — Custody  of  children, — Appeals  against 
a  jadgmrat  of  the  Sheriff  of  For&r  and  against  a  judgment  of  the  Sheriff 
of  Aberdeen.  In  the  first  case,  Mrs  Hood  sued  her  husband  for  aliment 
alleged  to  be  due  to  her  under  a  voluntary  contract  of  separation.  The 
Sheriff  decerned  in  her  fiivour,  and  defr.  appealed,  maintaining  that  the 
Sheriff  could  not  competently  dispose  of  a  cledm  for  aliment  The  Court, 
at  the  b^inning  of  the  session,  allowed  pursuer  to  amend  her  summons  to 
the  effect  of  altering  her  claim  into  one  for  interim  aliment,  and  thereafter 
decerned  in  her  frivour,  practically  adhering  to  the  judgment  of  the  Sheriff 
In  the  other  case,  Hood  petitioned  the  Sheriff  of  Aberdeen  (where  his  wife 
vu  residing)  for  an  order  upon  her  to  deliver  up  to  him  their  two  children, 
fire  and  three  years  old  respectively.  It  appeared  that  petr.  had  gone  to 
Canada.  Bespt.  alleged  that  he  had  been  guilty  of  gross  misconduct  and 
cruelty  towards  herself  and  children,  and  that  the  petition  was  only  com- 
petent in  the  Supreme  Court  This  plea  was  sustained  by  the  S.S.  (Thom- 
son). The  Sheriff  (Jameson)  sustained  the  competency  of  the  petition,  but 
upload  viUra  adhered  on  the  ground  that  the  Court  had  no  jurisdiction  to 
gnnt  the  application,  in  respect  that  the  warrant  craved  would  have  the 
effect  of  removing  the  children  out  of  Scotland. 

Hood  appealed^  and  lodged  a  minute  to  the  effect  that  he  desired  his 
wife  and  children  to  follow  him  to  Canada,  giving  the  address  "  Post  Office, 
Sherbrooke,**  and  stating  that  he  was  about  to  leave  for  the  United  States, 
where  he  was  in  hopes  of  obtaining  a  good  situation.  In  respect  of  this 
ounate,  he  contended  (1)  that  the  wife  was  no  longer  entitled  to  the  interim 
Aliment  formerly  awaraed  to  her  by  the  Court  in  the  action  at  her  instance, 
as  the  offer  made  by  the  husband  had  the  effect  of  terminating  the  volun- 
taiy  contract  of  separation;  and  (2)  that  as  a  father  has  a  l^gal  right  to  the 
cQstody  of  his  children,  the  application  at  his  instance  to  the  Sheriff  of 
Aberdeen  ought  to  be  granted. 

The  Court  held,  first,  in  the  appeal  firom  the  Sheriff  of  For&r  in  the 
action  at  "Mm  Hood's  instance,  that  defr.'s  offer  contained  in  the  minute 
abore-mentioned  was  ineffectual  to  put  an  end  to  the  contract  of  separation 
Ween  the  partieBi  and  that  pursuer  was  entitled  to  a  further  award  for 
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aliment  to  this  date,  with  expeimes;  second,  in  the  petition  for  the  custody 
of  Mb  children,  the  Court  snbstantially  adhered,  holding  that,  as  petr. 
avowed  his  intention  of  leaving  Canada  for  the  United  States,  and  had 
provided  no  home  for  his  children,  bat  merely  gave  an  address  at  the  Post 
Office,  the  Court  would  not  be  warranted  in  allowing  the  cdildren  to  be 
sent  out  of  the  country.  Their  Iiordahips  gave  no  opinion  on  the  abstract 
question  of  jurisdiction. 

Lang  v.  HiixY. — Jan,  27. 

Sseeeuiian  pending  Appeal. — ^Petition  for  interim  execution  pending 
appeal  to  the  House  of  Lords.  The  decree  had  been  extracted,  and  the 
L.  F.  expressed  a  doubt  whether  after  extract  there  was  any  necessity  for 
the  application;  but  after  hearing  counsel  for  petr.,  who  cited  the  case  of 
the  Glasgow  and  Londonderry  Steam  Packet  Company,  Nov.  19, 1859,  the 
Court  granted  the  pray  3r  of  tiie  petitioh. 

Aet.SumeL    Agent— J,  WcUUf  8.S,C. 

Wylub  V,  Caledonian  Railway  Cokpaky. — Jan.  27. 

Eeparation'^Matler  and  Servant — Common  Emphymeni.'-'Aciion  in  the 
Sheriior  Court  of  Lanarkshire  for  damages  for  personal  injury  sustained  by 
pursuer  through  the  fault  of  the  company's  servants,  while  engaged  at  St 
Kollox  Station  between  6  and  8  a.m.,  on  26th  Oct,  1868,  in  trucking 
cattie  for  his  employer,  Dunlop  of  Stewarton.  It  appeared  in  evidence 
while  pursuer  was  occupied  along  with  the  company's  servants  in  trucking 
the  cattie,  at  a  siding  appropriated  to  the  purpose,  the  trucks  were  run  into 
by  an  engine  driving  some  empty  trucks,  and  pursuer  was  thrown  down  and 
severely  injured.  The  S.  S.  (Dickson)  assoilzied,  holding  that  before  the 
accident  Wyllie  got  notice  that  the  engine  was  due  at  the  siding;  that  the 
engine  whistled  and  came  up  slowly,  with  a  side  lamp,  which  was  lighted, 
and  might  have  been  seen  by  pursuer,  who  had  himself  to  blame  for  not 
keeping  a  bettor  look-out  In  respect,  however,  that  the  case  was  one  in 
which  investigation  was  justifiable,  the  S.  S.  did  not  allow  the  company  their 
expensea  The  Sheriff  (Bell)  altered,  finding  that  the  engine  should  have 
been  stopped  in  time  to  prevent  the  collision,  and  that  pursuer  was  not  to 
blame,  and  decerned  in  his  favour  for  £70  with  expenses.  The  railway  oo. 
appealed  and  contended  that  pursuer,  at  the  time  of  the  accident,  was 
engaged  in  a  common  employment  with  the  company's  servants,  and,  having 
taken  the  risk  consequent  thereon,  was  not  entitled  to  recover  damages. 
Moreover,  that  the  proof  disclosed  no  fault  on  the  part  of  the  company's 
officials;  the  customary  signals  were  given,  and  pursuer  met  with  the 
accident  through  his  own  carelessness.  Pursuer  maintained  that  he  was 
not  engaged  in  a  common  employment  with  the  company's  servants,  and 
as  a  eoUoSborateur,  being  occupied  in  the  performance  of  his  own  duty  to  hia 
employer,  and  not  as  a  servant  of  the  company.  He  was  engaged,  no  doabt, 
in  a  work  in  which  the  company's  servants  also  took  part,  but  they  did  so 
in  the  discharge  of  their  own  separate  duties,  with  which  the  pursuer  had 
nothing  to  do.  The  Sheriff's  judgment  was  well  founded  on  the  merits. 
No  faidt  or  carelessness  had  been  proved  on  the  part  of  pursuer. 

The  Court  unanimously  adhered  to  the  judgment  of  the  Sheriff,  with 
additional  expenses. 

Ad.—Ad'oocatui^  Shand.  Agents-— Hope  ^  Machay^  fr.&— ^fc— &ott, 
Straehan.    Agents  J.  WalU,  SAC. 
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Stzuabt  v.  The  Eabl  of  Seafield.— ^ei.  2. 

Proeeu — Declarator — Property — March  fenee. — Declarator  at  the  instance 
of  Steuart  of  Anchlankart,  which  theL.  0.  dismissed  as  not  containing  any 
concinsions  which  could  be  the  proper  subject  of  a  declaratory  action.     In 
a  note  his  Lordship  observed  that  the  true  use  of  a  declaratory  action  b  to 
clear  up  disputed  righie^  not  to  declare  mere  facts,  whether  of  a  positive  or 
negative  kind.     1.  The  first  conclusion  was  to  have  it  declared  that  the 
Tachers  drain  is  not  a  march  ditch  between  the  lands  of  the  parties.    It  was 
difficult  to  say  what  this  means.     If  it  meant  that  the  lands  mutually  do 
not  march  together  at  that  drab,  the  proper  conclusions  would  seem  to  have 
been  to  have  it  declared  what  the  extent  and  boundaries  of  the  pursuer's 
lands  in  that  direction  are,  and  whether  they  include  or  exclude  this  drain. 
2.  The  second  conclusion  was  that  there  is ''  no  drain'*  forming  the  boundary 
between  the  parties'  lands  libelled.     This  might  mean  either  that  there  is  no 
drain  in  existence  in  that  neighbourhood  at  ail,  or  that  a  drain  which  is  there 
is  not  the  march.    This  mere  negative,  in  either  sense,  does  not  seem  a  fitting 
subject  of  discussion  in  a  declarator  when  no  positive  case  as  to  the  boundary 
is  pat  forward.     3.  The  third  conclusion  is  that  there  is  "  no  ditch  or  burn" 
at  the  place  mentioned  forming  a  march  or  fence,  and  was  liable  to  the  same 
objection.     4.  The  fourth  conclusion  was  liable  to  a  diiferent  kind  of  objec- 
tion, and  seemed  a  great  deal  too  vague  and  indefinite.     It  seeks  to  declare 
that  defi*.  has  no  right  to  compel  the  pursuer  to  clean  out  march  fences,  or 
to  do  so  himself,  and  claim  a  share  of  the  expense  from  the  defender.     The 
Gondnsion  does  not  specify  any  actual  march  fences  which  are  in  view,  nor 
does  it  even  imply  that  there  are  any  sucL     It  was  a  mere  abstract  negative 
proposition,  with  no  practical  application  to  any  concrete  case.     5.  The 
fifth  conclusion  was  that  "the  aUeged  march  ditches  aforesidd"  are  not 
inarch  fences  in  the  sense  of  the  Acts  1661  and  1669.    But  no  marches 
are  qiectfied,  and  the  term  "aforesaid"  is  not  easily  understood,  because 
the  previous  concinsions  do  not  recognise  the  existence  of  any  ditch  at  all, 
unless  it  be  the  Tachers  drain,  which  may  be  a  ditch,  but  which  is  not  said 
to  be  so.     The  last  (sixth)  conclusion,  as  to  the  jurisdiction  of  the  Sheriff 
of  Banffshire,  was,  apart  ixom  other  objections,  quite  unprecedented  in  the 
manner  in  which  the  question  was  here  sought  to  be  raised.    The  record  was 
not  such  as  can  supply  the  defects  in  the  conclusions. 

Pursuer  reclaimed. 

Hdd  that  the  summons  did  not  competently  raise  any  question  which 
coold  properly  form  the  subject  of  an  action  of  declarator.  Action  dis- 
missedi  with  expenses. 

Aet.-^.  C  Smith,    AgBtUs^MaiUand  S  Lyon,  W.S, AlL—SoL-GtH, 

Clark,  Marshall.    Agents— Mackenzie,  Innes,  j*  Logan^  W.S, 

Durham  i\  Hood. — Fe^,  3. 

Property — Minerals-^Aemidaiio  vicinL — Susp.  and  interdictat  the  instance 
of  Mrs  Calderwood  Durham,  proprietrix  of  Folton  coal-mines,  against  the 
tenant  of  the  adjoining  coal-field,  belonging  to  the  Earl  of  Dalhousie.  The 
<)bject  of  the  proceedings  was  to  have  the  respondent  interdicted  from 
di«:haiging  blasts  of  gunpowder,  or  performing  other  operations  in  or  near 
the  march  between  the  Folton  and  Dalhousie  coal-fields,  "whereby  the 
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146  VOTES  OV  CiSBS 

strata^  or  crackg  or  fissnres  in  the  strata^  lying  between  the  said  coilfielda, 
ahall  be  distorbed,  opened  up,  broken,  or  cUslocated,  and  cracks,  or  crevices, 
or  openings,  previonaly  silted  up,  be  deared  out,  or  shaken,  by  which  water 
may  escape  or  be  discharged  from  the  Dalhousie  coal-field  to  the  Polton 
coal-field."  Prior  to  the  entry  of  the  present  tenant  of  the  Polton  coil,  a 
former  tenant  had  made  an  encroachment  on  the  Dalhousie  coal-field,  to  the 
extent,  at  its  greatest  breadth,  of  about  thirteen  yards.  Compensation  waa 
offered  to  Lord  Dalhousie  for  thia  encroachment^  which  did  not  i^pesr  to 
have  been  made  intentionally;  but  no  barrier  was  left  to  protect  the  Polton 
coal-field  from  the  water  whidi  might  naturally  flow  into  it  from  Dalhousie. 
The  encroachment  was  afterwards  filled  up  by  rubbish,  which,  being  loose, 
did  not  afibrd  the  same  protection  that  solid  strata  would  have  done;  so 
that  water  let  into  the  encroachment  would  enter  the  Polton  workioga, 
which  are  on  a  lower  level  at  this  place  than  those  of  Dalhousie.  In  these 
circumstances,  Hood,  the  Dalhousie  tenant,  sank  a  shaft  immediately  above 
the  encroachment^  and  about  ten  yards  from  the  march,  partly  with  the  view 
of  working  the  Dalhousie  coal,  and  also  for  the  avowed  object  of  facilitating 
the  escape  of  vniter  from  the  Dalhousie  workings  into  the  Polton  field, 
through  the  encroachment  The  adjoining  proprietrix  or  her  tenant,  fore- 
seeing the  effect  of  Mr  Hood's  operations,  constructed  a  dam,  made  of  fire- 
clay, as  a  substitute  for  the  natural  barrier  which  ought  to  have  been  left 
along  the  marcb  line.  Mr  Hood  then  sank  dovm  to  the  waste  in  the 
encroachment,  first  by  a  2^inch  bore,  and  then  by  a  10-inch  bore  from  the 
shaft  above-mentioned,  for  the  purpose  of  letting  out  the  water  from  the 
Dalhousie  workings.  The  water,  however,  did  not  go,  or  went  very  slowlj, 
and  stood  34  feet  in  the  shaft,  and  on  5th  or  6th  of  May,  1870,  two  bbsts 
of  12  lb.  of  gunpowder  each  were  fired  off,  immediately  after  which  a  con- 
siderable quantity  of  water  escaped  into  the  Polton  field  from  the  Dalhousie 
workings.  Thereafter  the  present  application  was  presented.  The  question 
was,  whether  the  Dalhousie  tenant  was  entitled  to  fire  the  blasts  or  not,  in 
the  legitimate  ezerdse  of  his  rights.  The  L.  0.  (Lord  Qifford),  after  proo( 
decided  that  he  was  not,  and  granted  interdict,  upon  the  ground  (1)  that 
blasts  of  the  size  in  question  are  very  unusual  in  ordinary  mining  operations; 
(2)  the  blasts  were  fired  very  near  ^e  Polton  march,  and  might,  therefore, 
easily  be  supposed  to  produce  an  effect  within  the  Polton  march ;  (3)  respt. 
had  no  right  to  disturb  either  strata  or  rubbish  outside  his  own  march; 
and  (lastly)  the  blasts  in  question  were  not  necessary  for  re8pt.'8  mining 
operations. 

Respt  redaimed,  and  maintained  that  he  had  not  exceeded  the  limits  of 
his  legal  rights.  He  was  entitled  to  work  the  coal  let  to  him  in  every  v&y 
possible,  without  regard  to  the  interests  of  a  neighbouring  proprietor,  so 
long  as  his  operations  were  not  in  ijemvlatumem  vidni — ie.,  to  his  neigh- 
boiu*s  prejudice  without  producing  any  benefit  to  himself  It  was  not 
proved  that  the  escape  of  water  into  the  adjoining  workings  was  necessarily 
caused  by  the  blasts  in  question.  At  all  events,  any  injury  to  the  Polton 
coal-field,  resulting  from  the  escape  of  water  from  the  Dalhousie  coal-fiddi 
was  the  consequence  of  the  encroachment  made  by  complr.'s  former  tenant 
The  Court  adhered. 

Act — MUlar^  DundoB.    AgenU-^.  <fe  F.  Anderson. AlL-^Fraury 

Shand.    Agen^^T.  F.  Weir,  S.S.C. 
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PtK. — ^DUHGAN  FOSBE& — FA.  4. 

BxpenMei — Appeal — ^Application  to  apply  jadgment  of  the  House  of  Lords 
in  the  case  of  the  ministers  of  Old  Machar  against  Mr  Forbes  and  certain  other 
heritors  in  that  parish.  On  28th  Feb.,  1868,  the  First  Division  of  the 
Conrt  {ditt.  Lord  Curriehill),  adhering  to  an  interlocutor  of  Lord  Barcaple, 
held  that  the  heritors  had  not  produced  effectnal  valuations  of  their 
respective  teinds.  This  judgment  was  reversed,  29th  July,  1870,  with  an 
order  that  respt/s  expenses  in  the  Court  of  Session  should  be  repaid  to 
appt.  Mr  Forbes,  and  that  the  cause  should  be  remitted  to  the  Court  of 
Siasion  ^  to  do  therein  as  shall  be  just  and  consirtent  with  this  "  judgment 
Appt  moved  the  Court  to  be  allowed,  as  against  respts.,  his  expenses 
incarred  in  the  Court  of  Session  prior  to  the  date  of  the  judgment  appealed 
from,  but  the  Court  unanimously  refused  the  motion,  holding  that  tiie  case 
fell  under  the  rule  that,  where  a  judgment  of  the  House  of  Lords  exhausts 
the  cause  without  specially  finding  the  party  entitled  to  his  expenses  in  the 
Court  below,  no  further  award  of  expenses  can  competently  be  made. 

Aet.—Frcuer,  AgenU^Hmry  ^  Shirestj  SAC^^'-^AlU^AtktT.  Agents^ 
H,  S  A,  InglUj  WS. 

Hill  v.  Wiuaov.'^Feb,  4. 

/irae — Seduetian.'^TbiB  action  of  damages  for  breach  of  promise  of 
marriage,  and  for  seduction,  came  before  the  Court  for  the  adjustment  of 
issues.  The  Court  refused  to  allow  pursuer  either  a  general  issue  which  did 
not  specify  the  time  and  place  of  the  alleged  seduction,  or  two  distinct  issues 
to  the  effect  that  she  had  been  seduced  at  one  or  other  of  two  different  places 
specified;  and  held  that  she  could  only  be  allowed  one  issue  upon  this  branch 
of  the  case,  stating  specifically  both  time  and  place. 

Aet—Scott    AgmUr-D.    F.    Bridgeford,    S.S.C. AU.'-^l-Gm.    Clarh^ 

TlmM^    AgmtB^-Lindioy  S  FaJtenon^  W.S. 

QowANs  V,  Chbistiz. — Feb,  8. 

Lease — Exhau^ion  of  Minerals, — ^Action  against  Christie  of  Baberton, 
and  the  widow  of  his  predecessor,  for  reduction  of  a  lease,  whereby  Alex- 
ander Christie,  the  last  heir  of  entail,  let  to  pursuer  the  whole  freestone 
and  other  minerals  in  the  estate  of  Baberton  for  twenty-one  years,  from 
Candlemas,  18G6,  at  a  rent  of  £200;  and  for  repayment  of  bygone  rents. 
The  grounds  of  reduction  were  (1)  that  the  minerals  are  now,  and  were, 
unworkable  to  profit;  and  (2)  that  pursuer  was  induced  to  enter  into  the 
lease  under  essential  error,  arising  from  the  representations  of  the  lessor 
that  there  was  a  large  stratum  of  freestone  in  the  lands  of  Baberton,  of 
superior  quality,  and  capable  of  being  worked  to  profit  by  a  tenant  paying 
a  rent  of  £200,  Defik  maintained  that  the  summons  set  forth  no  rele- 
vant grounds  of  action.  The  L.  0.  (Mackenzie)  repelled  pursuer's  plea 
founded  on  essential  error,  holding  that  his  averments  in  regard  to  the  error 
allied,  and  the  manner  in  which  it  was  said  to  have  been  induced,  were 
not  snffidently  specific,  while  it  appeared  that  he  had  been  in  possession 
for  several  years  without  having  availed  himself  of  a  break  in  the  leaae,  of 
vhich  he  mig^t  have  taken  advantage  in  1869.  The  L.  O.,  however, 
allowed  pursuer  a  proof  of  hia  averments  as  to  whether  the  minerals  were, 
from  the  commencement  of  the  lease,  unworkable  to  profit,  and  hia  other 
itatements  on  record.  Defi&  rechumed,  and  maintained  that  it  was  not  a 
relevant  ground  fi^r  reducing  a  lease  of  minerals,  that  they  could  not  be 
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worked  to  profit  by  the  teoant  Another  person  might  be  able  to  do  so. 
That  was  just  a  matter  as  to  which  he  should  have  satisfied  himself  before 
entering  into  the  lease,  and  of  which  he  must  take  the  risk. 

The  pursuer  contended  that  he  was  entitled  to  proof  before  answer. 
Should  it  be  proved  that  there  never  was  any  freestone  which  conld  be 
worked  to  profit,  or  that  in  the  course  of  fiedr  working  it  had  been  exhausted, 
pursuer  would  not  be  liable  to  implement  the  provisions  of  the  lease, 
there  being  an  implied  warrandice  in  every  lease  to  the  effect  that  the  tenant 
shall  be  secured  against  eviction  or  sterility  of  the  subject 

The  Court  recalled,  and  dismissed  the  action  as  irrelevant^  holding  tbat 
the  pursuer  was  precluded  from  insisting  for  a  reduction  of  the  lease  by  the 
very  special  terms  in  which  the  contract  was  expressed.  In  place  of  con- 
taining the  usual  reservation  in  favour  of  the  tenant^  entitling  him  to 
renounce  in  the  event  of  the  minerals  becoming  unworkable  to  profit,  it  was 
expressly  stipulated  that  he  should  have  the  option  of  a  break  at  the  end 
of  every  third  year.  This  stipulation  had  been  introduced  for  the  tenant's 
relief  in  the  event  alleged  to  have  happened,  and  was  equivalent  to  an 
undertaking  on  his  part  not  to  complain  between  the  breaks.  He  was  not 
entitled  to  renounce  his  lease  until  the  next  break,  in  1872.  The  general 
question  as  to  a  mineral  tenant-right  at  common  law  to  abandon  in  the 
event  of  the  minerab  being  exhausted  during  the  currency  of  the  lease, 
i4)peared  to  the  Court  to  be  attended  with  difficulty,  but  it  was  not  neoea- 
sary  to  decide  it. 

Act. — SoL'Gen,  Clark^  Innes,    AgenU — Lindsay  A  Patersonj  W.S. Alt— 

8hand,  Balfour,  Brand,    Agents — MamilUmy  Kintuar,  S  BeaUony  W,S,;  D, 
F.  Bridgeford,  8.8,0. 

WOTHERSPOON  &  BUBBELL  V.   CoNNOLLT. — FA.  10. 

Foreign  Judgment — Judgments  Extension  Act,  J 868. — Suspension  of  a 
charge  upon  an  extract  registered  certificate  of  judgment,  and  warrant  under 
the  Judgments  Extension  Act,  1868,  for  the  purpose  of  enforcing  a  judgment 
of  the  Court  of  Queen's  Bench  in  Ireland.  Complrs.  were,  in  1868,  pro- 
prietors of  the  ship  Fitzwilliam,  of  Glasgow.  Sixty  barrels  of  grapes 
were  shipped  on  board  of  her  at  Almeria,  in  Spain,  consigned  to  respt,  a 
fruit  merchant  in  Dublin.  In  Nov.,  1868,  the  vessel  arrived  at  Glasgow; 
and  as  she  had  to  remain  there  for  a  considerable  time  to  unload,  compls. 
desired  to  forward  the  grapes  by  another  vessel  to  Dublin,  but  respt  declined  to 
take  delivery  otherwise  than  from  on  board  the  Fit2william.  The  goods 
being  perishable,  complrs.  sold  them  by  public  auction,  and  realised  X72 
6s  lid  after  deducting  charges.  Connolly  raised  an  action  of  damages 
against  Wotherspoon  &  Burrell,  which  was  said  to  be  duly  served  upon 
Scott,  of  Edin  Quay,  Dublia,  complrs'.  manager  and  agent  in  Ireland,  in 
which  Connolly  obtained  a  judgment  in  the  Court  of  Queen*s  Bench  for 
£262  16s  in  respect  of  the  non-delivery  of  the  grapes,  with  £34  15s  ^d  of 
expenses.  A  certificate  of  this  judgment  having  been  regiatered  in  the 
books  of  Council  and  Session,  in  terms  of  the  Judgments  Extension  Act  of 
1868,  Connolly  proceeded  to  enforce  it,  when  the  present  note  of  suspension 
was  presented  by  Wotherspoon  k  Burrell,  on  the  ground  (1)  that  the  Court 
of  Queen's  Bench  in  Ireland  had  no  jurisdiction  over  them ;  (2)  that  the 
judgment  proceeded  in  absence,  and  without  proper  or  valid  citation  of 
complrs.;  and  (3)  that  they  were  not  indebted  to  respt  in  the  sums 
decerned  for. 
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Oofflpifl.  aigaed  that  the  judgment  might  competently  be  examined  as 
the  judgment  of  a  fordgn  Court;  it  proceeded  upon  a  Mae  affidavit,  that 
Scott,  upon  whom  the  proceedings  were  served,  was  compbrs*.  agent  or 
maiugery  and  as  complrs.  had  no  connection  with  Ireland,  the  Court  of 
Qaeen's  Bench  had  no  jurisdiction,  and  the  judgment  was  inept  and 
incapable  of  being  enforced  under  the  Act  of  1868. 

Besptb  maintained  that^  although  the  Court  might  perhaps  stay  execution 
tmtil  the  merits  of  the  case  were  tried  in  the  Irish  Court,  it  had  no  power 
to  decide  the  question  of  jurisdiction  or  any  question  on  ike  merits  of  the 
caae.  Complxs.,  however,  did  not  crave  a  sist  of  execution,  but  suspension 
of  the  judgment  on  the  merits,  which  was  incompetent 

The  Court  ultimately  allowed  complrs.  to  amend  the  note  of  suspension 
to  the  effect  of  introducing  an  alternative  prayer  to  sist  execution  until  the 
decision  of  the  question  of  jurisdiction  by  the  Court  of  Queen's  Bench  in 
Ireland;  and,  upon  this  being  done,  pronounced  an  interlocutor,  repelling 
the  reasons  of  suspension,  but  sisting  process  for  fourteen  days,  to  allow 
complrs.  to  move  the  Court  of  Queen's  Bench  for  an  arrest  of  judgment^ 
and  found  them  liable  in  expenses. 

AU.—Shandj  Lancaster,  AgenU--J.  S  B,  D,  Boss,  W.S,-^ — Alt-Soh-Gen, 
Clark,  Brand,    Agent — A,  K.  Mackie,  8,S,C, 

Reid,  &a  V,  Hbney. — Fd).  10. 

Talameni — Notarial  Execution, — ^The  late  James  Fraser,  Port-Gordon, 
died  on  Sept  10,  1869.  His  sister,  Mrs  Henry,  in  October  following, 
presented  a  petition  to  the  Commissary  to  be  decerned  executrix-dative  of 
the  deceased,  qud  one  of  the  next  of  kin.  This  application  was  opposed  by 
>Iacdonald,  Lament,  and  Heid,  who  produced  what  purported  to  be  a 
testament  of  the  deceased,  appointing  Macdonald  and  Lament  executors, 
and  Reid  universal  legatee.  This  document  was  objected  to  by  Mrs  Henry, 
inter  alia,  as  not  having  been  duly  executed.  It  bore  to  be  notarially 
executed,  in  respect  that  the  deceased  could  not  write  on  account  of  blind* 
ness;  but  the  notary's  docquet  attesting  the  fact  was  not  in  his  hand-writing, 
bat  appeared  to  be  written  by  Macdonald,  one  of  the  persons  named  as 
executors,  and  the  writer  of  the  deed.  The  Commissary-Depute  (Qordon) 
held  that,  although  there  might  be  good  grounds  for  reducing  the  will,  it 
was  a  bar  to  petr.  being  decerned  executrix,  so  long  as  it  was  unreduced,  * 
and  refused  the  prayer  of  the  petition.  This  interlocutor  was  recalled  by 
the  Commissary  (Bell),  in  respect  that  the  alleged  will  had  not  been  duly 
exeeuted,  the  notary's  docquet  not  being  written  by  himself;  and  he  pre- 
ferred petr.  to  the  office  of  executrix-dative. 

The  Court  unanimously  adhered,  holding  that,  when  a  deed  is  notarially 
executed  for  a  person  who  cannot  subscribe  his  name,  the  equivalent  for 
his  subscription  is  not  merely  the  notary*s  signature,  but  also  the  docquet 
attesting  the  fact  of  the  inability  of  the  granter  of  the  deed  to  write,  and 
his  having  conferred  authority  on  the  notary  to  subscribe  for  him;  and  oon- 
aequently  that  it  is  essential,  under  the  Acts  1593,  cap.  175,  and  1685, 
cap.  5,  that  the  docquet  should  be  in  the  notary's  band-writing. 

Special  Cass  fob  Orb's  Tbustees,  &c,'~-Feb.  10. 

Appartnt  Heir, — ^The  question  was  whether  certain  family  provisions  con- 
tained in  the  settlement  of  a  person  who  for  several  years  prior  to  his  death 
^tt  in  possession  of  a  small  landed  property  on  a  title  of  apparency  only. 
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were  burdens  on  ihe  estate  under  the  Act  1 695,  cap.  24.  Deceased  wm  sor- 
vived  by  his  wife,  a  married  dattghter,  and  an  infiant  son;  and  as  it  iras 
found,  after  payment  of  debts,  that  his  personalty  was  insufficient  to  meet 
an  annuity  to  the  widow  and  a  legacy  to  the  daughter,  a  special  case  vas 
presented  to  the  Court  for  their  Lordships*  opinion  whether  these  pro- 
visions, which  were  admitted  to  be  reasonable  in  amount,  could  be  made 
effectual  ac^Rinst  the  heritable  property  to  which  the  pupil  had  completed  a 
title  as  heir  to  his  grandfather,  the  person  last  infeft 

The  pupil  and  tutors  argued  that  the  object  of  the  Act  was  to  protect 
onerous  creditors,  not  to  enable  an  apparent  heir  to  make  gratuitous  testa- 
mentary provisions  for  his  widow  and  children. 

The  trustees,  and  other  parties  interested,  cited  Russell  v.  Bussdl,  Dec. 
7,  1852,  and  contended  that  provisions  to  a  reasonable  amount  are  due  ex 
obligatione  by  a  husband  and  father,  and  should  therefore  be  sustuned 
against  the  next  heir  to  the  estate  under  the  statute. 

The  Court,  on  the  authority  of  Hussell,  held  that  the  provisions  were 
effectual  against  the  heritable  estate;  but  the  Lord  President  observed  that, 
but  for  the  dedsion  in  that  case,  he  might  have  felt  great  difficulty. 

Act, — Decanus,    Crawford.     Agent — J.   Martin,    W,S, AIL — M^Larau 

AgtnJtr^.  SB.D.  Boss,  W.S. 

Weight  v.  Mitchell.— -fW.  10. 

Sate-^Ddivery'^Suspensive  Condition — Bankruptcy. — Appeal  against  a 
Judgment  of  the  Sheriff  of  Lanarkshire  in  an  action  raised  in  1867  by  the 
trustee  in  the  sequestration  of  MacGregor,  Buchan,  k  Co.,  grain  merchants 
in  Olasgow,  to  enforce  delivery  by  Wright,  tea  merchant  there,  of  forty-six 
half-chests  of  tea^  alleged  to  have  been  purchased  from  him  by  the  bank- 
rupts in  1867.  Wright  maintained  (1)  that  the  alleged  sale  was  condi- 
tional, and  as  the  condition  had  not  been  implemented,  the  contract  was 
never  completed;  (2)  the  tea  had  been  rejected  by  the  bankrupts  while  it 
was  in  their  power  to  do  so,  and  there  had  been  no  delivery.  The  Sheriff 
(Q.  Bell)  held  pursuers  entitled  to  delivery  of  the  tea,  on  the  ground  th«at 
no  condition  suspensive  of  the  sale  had  been  proved,  and  that  the  goods 
having  been  duly  sold  and  delivered,  could  not  lawfully  be  reject^  by 
the  buikrupts. 

The  Court  imanimously  adhered. 

Act. — SoL'Gen,  Clark,  EalL     Agents— MaeonockU  <b  Hare,  W.S. ■ 

AlL — Scott,  M'Laren.    Agent — A.  K.  Morrison,  S.S.C. 

Magistrates  op  Glasgow  v.  Hay. — Ftb.  11. 

Expenses — Locality — Interim  Sclieme — Common  agent, — Susp.  of  a 
charge  on  a  decree  by  the  L.  O.  in  Teiud  Causes  for  £184  9s  5d,  the  amount 
alleged  to  be  due  to  respt.,  as  common  agent  in  the  locality  of  the  Barony 
Parish  of  Glasgow,  for  his  services  down  to  and  inclusive  of  the  approval 
of  an  interim  scheme  of  locality.  Complrs.  maintained  that  decree  for 
expenses  in  favour  of  a  common  agent  is  only  competent  after  a  final  locality 
has  been  obtained,  and  that,  even  if  it  were  competent  after  an  interim 
locality,  the  basis  on  which  the  expenses  were  apportioned  in  the  scheme  of 
division  was  erroneous,  and  that  the  sum  truly  due  by  them  was  only 
-Cll  178. 

The  L.  0.  (Mackenzie),  on  consignation  by  susprs.  of  the  sum  in  the  decree, 
passed  the  note,  and  a  record  having  been  made  up,  pronounced  an  inte^ 
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locotor,  allowing  both  parties  a  proof  of  their  averments,  except  certain 
statements  regarding  the  practice  in  the  Teind  Court  Bespt.  reclaimed, 
contending  that  the  proof  allowed  was  incompetent  and  inconsistent  with 
the  practice  in  the  Teind  Conrt.  Any  proof  siionld  be  limited  to  a  remit 
to  the  Teind  Clerk  to  report  as  to  the  practice.  Complra.  were  attempting 
to  laise  qaeetions  which  could  only  properly  be  tried  in  a  rectification  of 
the  locally. 

The  Court  recalled,  holding  that  the  respective  liabUities  of  the  heritors 
for  payment  of  the  common  agent's  account,  as  well  as  the  minister's  stipend, 
were  fixed  in  the  meantime  by  the  interim  decree;  and  that  complrs.'  proper 
coone  was  either  to  lodge  objections  to  the  interim  scheme,  or,  if  tiuit  did 
not  afford  a  sufficient  remedy,  to  raise  an  action  to  reduce  it;  but  that,  while 
the  interim  decree  stands,  heritors  are  not  entitled  to  refuse  payment  of  their 
proportion  of  the  common  agent's  account,  any  more  than  they  can  object 
to  pay  the  proportion  of  stipend  allocated  upon  theuL 

AeL'^hand,  Mackaij.  Agents — Campbell  &  SmUh,  iS^.5.C— — -2^//.-— 
MUlar,  BumeL    AgeiUs^W.  B.  Hay,  S.S.C. 

PiRiB  &  Sons  v.  Warden.— Fei.  11. 

Sale — Ddiverp — Bill  of  Lading. — ^Appeal  against  a  judgment  of  the 
Sheriff  of  Aberdeenshire  (Jameson)  in  an  action  by  Pine  &  Sons,  paper 
mannfacturers,  Aberdeen,  against  the  master  and  owners  of  the  EmUy  and 
Jessie.  Pursuers  claimed  right  to  a  cargo  of  esparto  shipped  in  Spain  for 
Aberdeen  in  Jan.,  1865,  or  otherwise  damages  for  failure  to  deliver.  When 
the  cargo  arrived,  it  was  delivered  to  Tait  &  Sons ;  but  pursuers  claimed  as 
holders  of  the  bill  of  lading.  The  Sheriff,  affirming  the  judgment  of  the 
S.  S.  (Thomson),  held  that  the  property  had  not  passed  to  pursuers,  and 
dismissed  the  action. 

The  Court  unanimously  reversed,  holding  that  pursuers  had  a  good  titie 
to  sue.    The  case  was  allowed  to  stand  for  a  week  for  some  arrangement 

as  to  i^an^iigpjj, 

AcL-^Shand,  Lancatter.  AgenU — Millar,  Allardieef  <£r  Bdbaon^  W,S, 
Ali^—SoL-Gen.  Clark,  M'Laren.    AgenU— Stuart  <fc  Cheyne,  W.S. 


SECOND    DIVISION. 

M.P. — ^Myles  v.  NrvKN  &  Boosbs. — Jan.  19. 

Parlnenhip — Contract. — Multiplepoinding  brought  by  the  judicial  factor 
on  the  partnership  estate  of  the  late  firm  of  Niven  &  Rogers,  fleshers  in 
Dundee.  The  main  question  in  the  case  arose  thus: — ^The  business  of  the 
finn  had  been  carried  on  by  the  partners  from  April,  1864,  till  May,  1869; 
iuui  it  was  conceded  that  Ilogers  had  put  into  the  business  £1000,  and  that 
Niven  had  put  in  only  £266.  According  to  Rogers,  the  agreement  had  been 
that  the  capital  of  the  firm  should  be  £1000,  to  be  contributed  equally  by 
the  two  partners;  and  he  further  contended  that  it  was  part  of  the  agree- 
ment that  each  partner  should  receive  interest  on  the  capital,  or  excess  of 
capital,  contributed  by  him,  while,  on  the  other  hand,  each  partner  should 
he  debited  with  interest  on  any  shortcoming  of  his  stipulated  share  of 
c^^itaL  Reference  was  made  to  a  contract  of  copartnery  entered  into 
towards  the  dose  of  the  partnershipi  which  contained  in  ezpreos  terma  the 
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Ktipniation  ia  question.  Niven  nudntatDed  that  the  oontmet  had  hoea 
qaaU6ed  by  a  back  letter  granted  by  Bogera  in  order  to  obviate  his  otjee- 
tionR  to  the  contract,  ^hich  obliged  Rogers  not  to  exact  interest,  proTided 
Niven  paid  np  out  of  his  first  available  means  his  atipalated  share  of  the 
capital,  and,  it  was  pleaded,  barred  all  claim  to  interest,  not  only  as  re^i 
the  X500  of  capital  contributed  by  Rogers,  bat  also  as  regards  the  additional 
£500  advanced  by  him  to  the  firm  in  excess  of  capital  Rogers^  on  the  other 
hand,  contended  (I)  that  the  letter  in  qaestion  having  been  a  mere  expressioa 
of  intention,  on  the  faith  of  which  nothing  followed,  it  was  not  binding  as  an 
obligation;  (2)  that  at  all  events  Niven  had  not  fulfilled,  or  attempted  to 
fulfil,  the  condition  on  which  the  letter  was  granted,  and  was  not  in  a  positioD 
to  found  upon  the  letter. 

The  L.  0.  (Mure),  after  proof,  found  (1)  that  the  letter  qualified  the 
contract  to  the  extent  of  barring  Rogers  from  claiming  interest  on  his  share 
of  the  capital  stock  of  the  firm,  and  freeing  Niven  from  liability  to  pay 
interest  on  the  difierence  between  the  sum  contributed  by  him  and  the  sum 
which  he  was  bound  to  contribute ;  but  (2)  that  it  did  not  qualify  the  contract 
to  the  effect  of  depriving  Rogers  of  his  right  to  interest  on  the  £500 
advanced  by  him  over  and  above  his  share  of  the  capital,  which  £500 
formed  a  loan  to  the  firm    The  Court  adhered. 

Ad.'^Sol'Gen.  Clark,  MachintoA,  AgenU^HiU,  Beid,  <£r  Drummond, 
W.S. AU.—Shand,  Strachan.    Ageat^D.  Milru,  S.S.C. 

FSBNIB  V.  ROBEBTSON. — i/Ofl.  20. 

Propertjf-^Heir^t  liability  for  mdioraiions, — ^Action  of  constitution  and 
adjudication.  The  debt  sued  for  was  the  balance  of  £134  lis  8d,  due  to 
Femie  upon  accounts  incurred  to  him  and  other  tradesmen,  from  whom  he 
had  assignations,  for  repairing  a  house  in  East  Wemyss  belonging  to  Robert- 
son's motiher.  Mrs  Robertson  was  imbecile  during  the  latter  years  of  her 
life.  Her  daughter  and  her  son  lived  with  her,  and  her  daughter  took  the 
principal  charge  of  her  afEairs.  In  1861  she  executed  a  disposition  aod 
settlement  to  her  daughter.  In  1868  the  daughter  employed  Feroie  and 
his  cedents  to  execute  extensive  repairs  on  the  house  inhabited  by  the 
family,  which  belonged  to  the  mother.  The  repairs  were  finished  in  1868, 
and  Mrs  Robertson  died  in  the  same  year.  The  daughter  paid  £30. 
Fernie  and  his  cedents  took  decree  against  her  in  the  Sheriff  Court  of  Fife 
in  Nov.,  1869.  About  this  time,  the  brother,  William  Robertson,  chal- 
lenged his  mother*s  settlement,  but  without  bringing  any  action  to  set  it 
aside,  and  took  possession  of  the  house  as  proprietor.  Pursuer  then 
brought  this  action  of  constitution  and  adjudication  against  Robertson  and 
his  sister,  and  it  was  defended  by  Robertson. 

The  L.O.  (Qifford)  found  that  the  property  claimed  by  defr.,  as  heir  of 
his  mother,  had  been  increased  in  value  to  him  to  the  extent  of  at  least 
£80  by  reason  of  the  work  done  and  meliorations  made  by  pursuer  and  his 
cedents,  after  making  allowance  for  the  sums  already  paid  to  them;  that 
the  meliorations  wero  mode  in  honafde;  and  that  defr.  could  not  daiiu  the 
property  without  being  liable  for  the  amount. 

The  Court  adhered. 

Act^WebiUr,    Gibson,      AgerU—W.    Mitchdl,  8.8,0. ilft.— JSW.-(?«i» 

Cl<Mrkf  Khind,    AgenU — Crawford  ^  Ouihrie,  8,8,C, 
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Chisholm  v.  Mackay*8  Tbustees. — Jan,  20. 

ParUimkip. — Count  and  reckouing  by  the  Hunriying  partner  of  Mackay  k 
Chiflholm,  jewellers,  Edinbnighi  against  the  trustees  of  his  late  partner.  The 
object  of  Uie  action  was  to  make  good  a  claim  for  about  £7600,  which  pur« 
gaer  alleged  to  be  due  to  him  upon  a  balancing  of  the  partnerslidp  accounts. 
To  the  extent  of  about  £6000  the  claim  was  founded  upon  the  allegation  that 
at  the  commencement  of  the  copartnery  in  the  year  1835,  the  capital  put 
in  by  Chisholm  greatly  exceeded  that  put  in  by  Mackay,  whereby  Chisholm 
became  entitled  to  credit  in  the  accounting  both  for  the  amount  of  his 
soper-adyances,  and  for  interest  at  5  per  cent  from  the  commencement  of 
the  partnenhip.  In  particular,  Chisholm  alleged  that  Mackay's  sole  con« 
tribution  had  been  certain  stock  of  the  value  of  about  £280,  whereas  he 
(Mr  Chisholm)  had  contributed  (1)  stock  to  the  value  of  £1142;  (2)  money 
expended  in  stock  to  the  amount  of  £600 ;  and  (3)  money  transferred  to 
the  firm's  bank  account  to  the  amount  of  upwards  of  £400.  Defrs.  denied 
that  any  sum  was  due  by  them  to  pursuer,  and  stated  a  number  of  pleas 
going  to  exclude  the  accounting.  With  reference  to  the  specific  claims  for 
uper-advanoes,  they  explained  that  they  had  no  knowledge  that  the  con* 
tribations  of  ihe  partners  had  been  other  than  equal,  and  further  founded 
on  the  original  contract  of  copartnery  as  ascertaining  an  equality  of  interest 
between  the  two  partners. 

The  L.  0.  (Kinloch)  having  disposed  of  the  preliminary  pleas,  remitted 
to  an  accountant  The  L.  0.  (Ormidale)  thereafter  allowed  a  proof  to 
supplement  the  evidence.  The  Court  adhered,  and  the  proof  was  lately 
taken  before  Lord  Cowan. 

The  Court  was  unanimously  of  opinion  that  pursuer  was  entitled  under 
the  general  accounting  to  a  sum  of  £980,  brought  out  by  the  accountant 
as  in  May,  1868;  but  that  he  had  failed  to  make  out  any  of  his  special 
claims  for  super-advances.  Those  claims  were  not  excluded  by  the  contract 
(^  copartnery,  but  that  there  was  no  satisfiictory  evidence  that  there  had 
been  an  unequal  contribution  of  capital,  and  the  actings  of  the  partners 
up  to  Mackay's  death  were  strongly  suggestive  of  an  understanding  that 
they  had  an  equality  of  interest  in  t^e  concern.  Pursuer  was  found  entitled 
to  expenses  up  to  the  date  of  the  remit  to  the  accountant,  subject  to 
modification.  The  expenses  of  the  accountant's  report  was  laid  upon  both 
parties  equally,  and  quoad  ultra  expenses  allowed  to  def r& 

Ad.—Wation,  Balfaur,     Agenti-^.  &  J.  Gardiner^  S,S»C. AlL—SoU 

Gen,  Clark,  Aiher.    Agent^Thonuu  LanddU,  S.S,C. 

FosTEB  V.  Obigob  ob  Fostkb. — Jan.  21. 

Ridudion  of  decree  in  faro  of  Court  of  Session — Declarator  of  Marriage.'^ 
Hednction  of  a  decree  of  declarator  of  marriage  obtained  about  a  year  ago 
Agunst  pursuer,  at  the  instance  of  defr.,  who  had  been  a  servant  in  pursuer's 
mother's  house.  The  action  of  reduction  had  been  defended,  and  proof  had 
heen  led.  Pursuer  sought  reduction,  on  the  ground  that  the  evidence  of 
principal  witnesses  had  been  peijured;  and  that  he  (the  present  pursuer) 
^ving  been  out  of  the  country  at  the  time  the  proof  was  led,  had  not 
ducorered  that  fact  tiU  after  the  proof  was  dosed.  Defr.  pleaded  that  the 
^ion  was  irrelevant,  (1)  because  it  was  an  attempt  to  revise  on  its  merits 
I  decne  infiro  of  tUa  Court;  (2)  because  pursuer  had  in  that  dechiration, 
^  when  Ae  case  was  in  the  Inner  House  after  the  proo^  made  a  motion 
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for  additional  proofs  upon  the  same  grounds  as  those  now  stated,  and  his 
motion  had  been  refused. 

The  L.  0.  sustained  the  defence  and  dismissed  the  action.  The  Coart 
adhered.  A  decree  in  faro  of  the  Supreme  Court  could  be  reduced  in 
certain  circumstances.  For  example,  if  there  were  specific  averments  of  rtk 
notfUer  venientes  ad  notUiam^  or  if  tiiere  was  an  allegation  not  merely  of 
perjury,  but  of  iubomation  of  perjury;  but  here  neither  of  these  elements 
existed.  All  that  pursuer  could  say  was  that  perjury  had  been  committed 
That  was  not  enough,  and  it  was  not  made  better  by  the  fact  that  the 
pursuer,  either  negligently  or  prudently,  absented  himself  from  the  proot 

Act — SoL'Gen.  Clarhf  Lancaster.  Agents — H.  Si  A,  Inglis,  W,8,^-^'AU,'~ 
Shandf  Keir,    Agmts — MacdoruUd  S  Bodger^  W,S, 

Shsabsr  and  Others  v.  Hamilton. — Jan.  '2i. 

Road — Possessory  Judgment, — Appeal  from  the  Sheriff  Court  of  Hamil- 
ton, by  certain  inhabitants  of  the  village  of  Larkhall,  who  had  been  petrs. 
in  the  Court  below,  respt.  being  McNeill  Hamilton,  of  Baploch  and  Broom- 
hilL  The  question  was  whether  respt.  was  entitled  to  exclude  the  public 
from  two  portions  of  road  near  Larkhall,  one  a  portion  of  the  old  turnpike 
road  between  Glasgow  and  Carlisle,  and  the  other  a  portion  of  a  statute- 
labour  road  from  Macneill  Street,  Larkhall,  past  respt.*s  lodge-gata  Bespt 
maintained  his  right,  as  regards  the  turnpike  road,  on  the  allegation  that 
the  road  in  question  had  been  disused  since  1820,  and  had  been  in  1858 
disponed  to  him  by  the  Boad  Trustees  under  powers  in  their  Acts.  As 
regards  the  other  road,  he  contended  that  it  also  had  been  validly  shut  up 
by  the  Statute-Labour  Boad  Trustees,  under  statutoiy  powers,  in  Jan.,  1870. 
Appts.  maintained  that,  whatever  had  been  the  merits  of  the  transaction 
between  respt  and  the  Boad  Trustees  as  regards  the  first  road,  the  public 
had  since  1858  so  possessed  the  road  as  to  entitle  them  to  a  possessory 
judgment;  and,  with  r^ard  to  the  statute-labour  road,  that  the  alleged 
shutting  up  was  null  and  void,  in  respect  that  the  statutoiy  notices  had 
not  been  duly  given. 

The  S.S.  (Spens)  dismissed  the  petition  on  the  ground  (1)  that  petra 
had  not  relevantly  averred  a  public  right  of  way;  (2)  that  even  if  they  had, 
the  proceedings  before  the  Boad  Trustees  were  a  bar  to  the  action  in  the 
Sheriff  Court;  and  (3)  that  the  petrs.  were  not  entitled  to  a  possessory 
judgment,  in  respect  that  they  had  no  title  to  which  they  could  ascribe 
their  alleged  possession.  The  Sheriff  (Glassford  Bell)  substantially  adhered. 
Petrs.  having  appealed,  were  allowed  to  amend  their  record  in  order  to 
obviate  the  plea  of  want  of  relevancy. 

The  Court  held,  as  regards  the  turnpike  road,  that  the  proceedings  of 
the  Trustees  had  been  within  their  powers;  and  that  the  road  had  in  IBjS 
been  validly  conveyed  to  respt.  That  being  so,  any  subsequent  possession 
by  the  public  was  without  title,  and  coiild  not  justify  a  possessory  judgment. 
With  regard  to  the  statute-labour  road,  the  Court  held  that  the  Statute- 
Labour  Boad  Trustees  had  shut  up  that  road  without  due  notice,  and  that 
their  proceedings  were  null;  and  the  public  were  entitled  to  use  the  road 
and  to  prevent  any  obstructions  to  that  use  by  respt. 

Ad. — Sol'Gen.  Clark,  Lang.  Agents— D.  Crawford  and  J.  Y.  GiUkrteyS,S>C. 
— ij^e.— iS^Tid,  H,  J,  Moncrieff.    AgenU-^-Mortmi,  Whitehead,  ^  Greig,W.S. 
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TiLLTABD  &  HowLETT  V.  Caueron. — Jan.  24. 

BiU^Prineipal  and  Agent — TravdUr, — Suspension  of  a  charge  or  a  bill. 
Cameron  was  a  customer  of  pursuers,  and  granted  to  the  firm  his  acceptance 
for  £88  78  6d  on  3d  Dec.,  18C9,  payable  on  6th  April,  1870.  While  this 
lull  remained  in  Tillyard  &  Howlett*8  hands,  and  before  it  fell  due,  on  15th 
March,  Dungan,  their  traveller,  who  has  since  absconded,  arranged  with 
Cameron  to  draw  a  bill  for  £58  10s  on  Cameron,  payable  on  4th  June,  and 
to  discount  it,  and  remit  Cameron  the  proceeds  towards  payment  of  the 
bill  of  miyard  &  Howlett  Dungan  discounted  Cameron's  bill,  and 
pocketed  the  proceeds,  instead  of  remitting  them.  Tillyard  &  Howlett, 
when  they  came  to  know  this,  refused  to  recognise  Dungan's  transaction, 
and  charged  Cameron  to  pay  their  bill  for  £88  7s  6d.  He  suspended, 
on  the  ground  that  effect  must  be  given  to  Dungan*s  transaction,  and  that 
the  £88  7s  6d  bill  was  already  discharged  to  the  extent  of  £58  lOs.  The 
L  0.  (Gifford)  suspended,  after  proof,  holding  that  Cameron  was  warranted 
in  transacting  vrith  Dungan  as  he  did,  and  in  relying  upon  the  implied 
authority  of  the  traveller.  The  Court  recalled,  and  refused  the  note,  with 
expenses.  Held  that  the  transaction  entered  into  by  Dungan  was  incon- 
sistent with  his  character  of  traveller,  and  beyond  his  powers.  It  might 
bave  been  that  Tillyard  &  Howlett  subsequently  adopted  and  ratified  such 
a  transaction.  But  although  there  was  some  delay  in  their  announcing  the 
position  which  they  ultimately  took  up,  there  was  nothing  in  their  subse- 
qaeDt  acts  to  prove  adoption  of  their  traveller's  transaction,  and  ratification 
of  his  dealings  in  this  matter  with  Cameron. 

irf.— HtZtor,  BhituL  Agent-^W.  Officer,  S.S.C^-'^Alt'-DecanuB,  ThovM. 
^gint^D,  J.  Macbrair,  8.S,C. 

HoNSYMAiT  V.  MuEDOCH. — Jan.  27. 

Sheriff-^Proeess. — Appeal  from  the  Sheriff  Court  of  Lanarkshire.  Inter 
dia,  the  question  arose  whether  the  Sheriff  was  entitled  to  reject  documents 
pnt  in  by  one  of  the  parties  the  day  after  the  record  was  closed,  the  Act  of 
Sederunt  requiring  that  all  documents  founded  on  should  be  put  in  before 
closmg  the  record.  The  Court  held  that  the  Sheriff  had  proceeded  too 
strictly  in  rejecting  the  documents,  and  ordered  their  admission. 

Kyle's  Executob  v.  Williamson. — Jan.  28. 

BiU — Proof— Loan. — ^Action  for  payment  of  £150,  said  to  have  been 
advanced  by  the  deceased  to  defr.  by  cheque  on  deccased*s  bank  account,  of 
vhich  defr.  received  the  proceeds.  Defr.  admitted  receipt  of  the  money, 
but  explained  that  the  cheque  was  granted  in.pciyment  of  a  bill,  of  which 
deceased  was  acceptor  and  defr.  drawer.  Pursuer  replied  that  the  bill  was  an 
accoQunodation  bUl  for  defr.'s  behoof;  and  he  produced  a  letter  shortly  pre- 
vious to  its  date,  in  which  defr.  asked  the  deceased  for  a  loan  of  a  corre- 
apondbg  amount  The  question  came  to  be  whether  pursuer  was  entitled 
to  proof  prout  de  jure,  or  was  bound  to  redargue  the  presumptions  arising 
tt  facie  of  the  cheque  and  bill  by  defr.'s  writ  or  oath.  The  L.  0.  allowed 
a  proof  prmU  de  jure,  and  that  proof  having  been  taken,  decerned  against 
defr.  The  Court,  wldle  admitting  the  parole  evidence  as  competent  in  the 
ciiciunstances,  held  that  the  import  of  the  evidence  was  to  show  that  the 
cheque  was,  to  the  extent  of  £97,  granted  as  payment  of  debt  (the  price  of 
certain  biUs,  etc.),  and  quoad  ultra  in  loan.  The  cheque  was  clearly  granted 
to  retire  the  faille  and  the  proof  established  the  receipt  of  value  to  the 
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extent  of  £97.  Tbat  bill  was  lui  accominodAtion  billy  in  which  defr. 
was  at  the  time  debtor.  Decree  was  therefore  given  for  tiie  amount  o!  the 
cheque,  less  the  £97. 

AcL-^ScoU,  Macdanald.    Agents-^  W.  S.  Simii,  S.S,  C. AU.-^AAer, 

Agenii — Cheifne  (b  Stuart. 

FSBOUSON  V.  LUDLAW, — FA,  1. 

Beparaiion — Contributory  Negligence. — ^Appeal  from  the  Sheriff  Couit  of 
Bozburgh,  in  an  action  by  a  stocking-maker,  against  a  manu&ctorery  Hawid, 
for  the  sum  of  £150,  as  reparation  for  the  loss  of  services  snstained  by 
pursuer,  and  iolalium  in  consequence  of  his  daughter,  aged  ten,  being,  on 
f'eb.  5,  1870,  so  scalded  and  burned  by  a  discharge  of  steam  from  an  an- 
protected  flue  or  pipe  from  Teviot  Crescent  Mills,  Hawick,  that  she  died 
shortly  after  from  the  injuries.  The  pipe  in  question  was  fixed  in  the  irall 
of  defr's.  miUs,  which  is  cloBe  to  the  margin  of  the  Teviot,  and  charges  into 
the  river  hot  water  and  steam  from  his  works.  The  pipe  can  only  be  reached, 
either  by  wading  along  the  bed  of  the  river,  or,  as  was  done  in  this  case,  by 
scrambling  down  from  the  top  of  the  embankment  and  face  wall  over  a  heap 
of  cinders  and  rubbish  discharged  from  defr*s.  works  near  the  pkce.  The 
pipe  is  not  otherwise  fenced  off  from  the  public.  The  girl  had  gone  with 
other  children  to  the  pipe  in  question  to  get  hot  water  for  domestic  purposes 
It  being  breakfast  time,  a  very  small  quantity  of  water  was  trickling  from 
the  pipe  to  which  she  held  her  pitcher.  But  shortly  after,  the  steam  was 
turned  on  from  defr's.  works,  and  the  girl  was  much  scalded,  and  died  in 
consequence. 

Batii  the  S.  S.  (Russell)  and  Sheriff  (Pattison)  assoilzied  defr.  but  found 
no  expenses  due.  The  S.  S.  thought  that  there  might  be  a  certain  amount 
of  blame  attributable  to  defr.  from  accumulating  the  rubbish  by  which  the 
child  reached  the  pipe,  in  violation  of  the  Tweed  Fisheries  Act^  as  well  as 
in  turning  on  the  steam  suddenly,  whereby  people  innocently  wading  in  the 
hver  might  be  injured ;  but  the  place  in  question  was  not  one  of  public 
resort,  and  the  child  by  her  own  rashness  contributed  to  the  accident  The 
Sheriff  thought  that  there  was  no  &ult  attributable  to  defr.  "  in  leaving  the 
pipe  unprotected,'*  which  was  the  only  ground  stated  on  record.  The  pbice 
was  not  one  of  public  resort,  and  neither  was  the  bed  of  the  river,  which 
at  that  point  belonged  to  the  proprietors  of  the  land. 

The  Court  adhered,  and  gave  the  expenses  of  the  appeal  against  the  appt 

Ekith  V,  Dick  ft  Son. — ^e&.  2. 

Cautioner. — ^Appeal  from  Aberdeenshire.  In  July,  1868,  Dick  &  Son, 
brewers,  Edinburgh,  appointed  Kiloh  their  agent  in  Aberdeen,  under  an 
agreement  which  provided,  inter  tUia,  that  there  should  be  a  monthly 
settlement  by  bill  at  three  months  for  all  the  beer  sent  to  Kiloh's  order 
during  the  month;  that  accounts  should  be  squared  once  a  year;  and  that 
Kiloh  should  procure  personal  security. 

Keith  became  security  for  Kiloh  "  against  all  loss  and  damage  they  (Dick 
&  Son)  might  sustain  by  or  through  the  actings  or  intromissions  of  Kiloh.** 
Kiloh  declared  his  insolvency  in  Oct,  1868,  when  several  of  his  monthly 
acceptances  were  current  Dick  &  Son  raised  this  action  against  Keith  for 
the  full  amount  of  the  bills.  Keith  admitted  liability  so  £ir,  but  maintained 
that  he  was  entitled  to  credit  for  any  outstanding  accounts  which  might  be 
recovered  from  Kiloh*B  customers  by  Dick  is  Son,  and  that  the  bills  were 
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not  the  meastue  of  the  loss  and  damage  sustained  by  Dick  &  Son  in  con- 
seqaenee  of  Kiloh's  actings. 

The  S.  S.  and  Sheriff  found  Keith  liable  for  the  whole  balance  of  the 
Inlb.  Keith  appealed.  The  Court  unanimously  recalled  and  dismissed 
the  action  (except  with  regard  to  the  sums  for  which  Keith  admitted  his 
liability),  on  the  ground  that  Keith  was  only  liable  for  the  low  occasioned 
to  Dick  &  Son  by  Kiloh's  actings;  that  the  bills  were  not  the  measure  of 
the  loss;  and  that  before  bringing  the  action  Dick  &  Son  should  have  either 
themselveB  collected  or  offered  to  assign  the  outstanding  accounts  due  by 
the  customers  to  whom  they  had  sent  goods  through  KUoh. 

AcL — Wataon^  Jamieton,  AgenU^StuaH  and  Chepne,  W.S,—^AlL 
"nSoL-GoL  Ckarhj  Aiker,    AgenJU — Millar,  AUardice  d:  Bobton,  W.S. 

SusPN.— Makson  v.  Smith. — Feb.  8. 

Adminidration  of  JusHce^CUrk  of  Court-Sherif  Small  Dd4  Aet-^ 
Benew, — Susp.  of  a  decree  in  the  Small  Debt  Court  of  Shetland.  The 
action  was  at  tbe  instance  of  respt,  Sheriff-Clerk  of  Shetland,  against 
complr.,  derk  of  the  Police  Commisisioners  of  the  burgh  of  Lerwick,  con- 
cladiDg  for  payment  of  an  account  for  legal  business.  The  summons  was 
signed  by  pursuer  himself,  in  his  capacity  of  Sheriff-Clerk,  the  S.  S., 
however,  writing  with  his  own  hand  the  judgment  complained  o£  After  a 
variety  of  procedure,  the  S.  S.  (Mure)  decided  in  favour  of  pursuer.  Complr. 
appealed,  under  s.  31  of  the  Small  Debt  Act,  to  the  next  Circuit  Court  to 
be  held  at  Inverness,  but  failed,  as  required  by  A.  of  S.,  to  lodge  a  bond 
of  caution  for  expenses  within  ten  days.  He  then  brought  this  suspension, 
in  which,  inier  aUia,  he  pleaded  that  the  whole  proceedings  in  the  Sheriff 
Court  were  funditus  null  and  void,  it  being  incompetent  for  the  Sheriff- 
Clerk  to  subscribe  a  summons  at  his  own  instance,  and  to  act  as  clerk  of 
tbe  process.  Bespt.  contended  (1)  that  the  note  of  suspension  was  excluded 
by  the  plea  of  lis  aUbi  pejidem,  the  appeal  to  the  Court  of  Justiciary  being 
still  in  dependence  and  undisposed  of;  (2)  and  argued  that  the  suspension 
vas  incompetent  under  s.  30  of  the  S.  D.  Act,  which  excludes  the  review 
of  the  Court  of  Session  by  suspension,  reduction,  or  by  any  form  of  process, 
^pon  any  ground  whatever;  (3)  that  the  objection  came  too  late,  being 
nised  for  the  first  time  in  this  Court,  and  was  not  relevant  unless  accom- 
panied by  a  statement  that  injury  had  accrued  to  complr.  from  the  actings 
of  respt  The  L.  O.  on  the  Bills  (Mackenzie)  gave  effect  to  respt's  ail- 
ment on  s«  30  of  the  statute,  and  held  that  the  review  of  the  Court  of 
^ion  was  excluded,  and  reused  the  note  of  suspension. 

The  complainer  having  reclaimed,  was  allowed  to  put  in  a  minute  with- 
^^^g  his  appeal  to  the  Justiciary  Court,  so  as  to  obviate  the  plea  of  lis 
^I'iUpaidms.  The  Court  (L.  Benholme  diss.)  held  that  the  subsoription  by 
the  Sheriff-Clerk  of  his  own  summons,  raised  and  decided  in  a  Court  of 
which  he  was  clerk,  constituted  an  absolute  illegality  which  rendered  the 
whole  proceedings  in  the  Sheriff  Court  null  and  void;  that,  in  consequence 
thereof  the  case  was  taken  outwith  the  protection  of  the  statute,  there 
^g  no  *' cause"  upon  which  a  decree  could  follow,  and  therefore  that  the 
i^view  of  the  Court  of  Session  was  not  excluded,  it  falling  within  its  juris* 
oicti(m  KB  a  Supreme  Court  to  give  redress  against  all  proceedings  that  were 
^^^>B«titQtioiuJly  illegal     The  Court  accordingly  altered  the  Interlocutor 

^  BsKBQXjaB  waa  of  opinion  that  the  L.  0.  had  soundly  decided  the 
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ease.  The  Court  of  Seasioii  could  not  touch  a  gmall  debt  decree  npou 
any  ground,  the  appeal  being  limited  to  the  Court  of  Jugticiaiy,  and  he  er- 
presMd  a  strong  opinion  of  regret  that  a  point  which  he  considered  stood 
clear  upon  authority — ^namely,  the  exclusion  of  the  jurisdiction  of  the  Ooart 
of  Session  as  to  small  debt  decrees — should  again  be  re-opened. 

AcL—PaUiton,  Burnet.     Agent^W.  Mamm,  S.S.C, AlkShand, 

W.  A.  Bram.    Agenii^J.  &  B.  D.  Boa,  W.S. 

Fbaseb  v.  Fbabeb. — Fdf,  9. 

BiU-^Proof. — Appeal  from  Invemess-shire  in  an  action  brought  by 
William  Fraser,  against  the  executor  of  his  deceased  brother-in-law^  John 
Fraser,  former,  Bedhill,  upon  a  bill  in  which  parsuer  was  acceptor,  and  the 
deceased  drawer.  The  question  was  whether  pursuer  had  redargued  by 
competent  evidence  the  presumption  against  his  claim  arising  exfacie  of  the 
bilL  Parsuer  averred  that  the  bill  was  an  accommodation  bill  granted  bj 
him  for  deceased's  behool^  and  produced  an  undated  writing  by  deceased, 
which  referred  in  general  terms  to  pursuer  having  granted  the  deceased  an 
accommodation  bill.  This  writing  parsuer  proposed  to  connect  by  parole 
evidence  with  a  certain  bUl,  dated  in  October,  1867;  and,  the  writing  being 
thus  connected  with  that  bill,  he  farther  proposed  to  prove  by  parole  that 
that  bill  was  renewed  in  part  by  a  series  of  renewals,  the  last  of  which  was 
the  bill  now  sued  on.  Defr.  objected  to  the  competency  of  fresh  evidence 
either  to  connect  the  writing  with  the  orig^al  bill,  or  to  prove  that  the  bill 
in  question  was  a  renewal  of  the  original  bUl;  and  he  argued  (1)  that  before 
parole  could  be  admitted  to  identify  a  document  as  referred  to  in  another 
document,  there  must  be  a  certain  amount  of  intrinsic  identification,  and 
not  a  mere  general  reference;  and  (2)  that  before  one  bill  could  be  proved 
by  parole  to  be  a  renewal  of  another,  there  must  be  sudi  a  correspondence 
of  their  dates  and  amounts  as  to  raise  a  strong  prima  facie  presumption 
that  they  were  truly  parts  of  the  same  transaction. 

The  S.  S.  (Thomson)  allowed  a  proof  by  parole,  and,  on  advising  it, 
decerned  against  defr.  The  Sheriff  (Ivory)  altered,  holding  that  parole 
proof  is  incompetent,  and  that  that  adduced  was  also  insufficient  The 
Court  returned  to  the  judgment  of  the  S.  S.;  but  in  respect  of  certain  pro- 
ceedings by  pursuer  before  the  case  came  into  Court,  allowed  him  no 
expenses  in  the  Court  below. 

AcL — Beid.      Agents — Philip  dk   Laing,  S.S.C. AIL — Mackiniotk 

Agent — ^neas  Maobean,  W,S, 

NOBTH    BbITISH    and  MERCANTILE  InSCJBANOB    CoHPAKY    V.   StBWABT, 

et  e  contra. — Feb,  11. 

Insurance — Fraud — Condictio  Indehiti. — Stewart,  insurance-agent,  Dun- 
dee, held  a  policy  of  insurance,  effected  with  pursuers  on  the  life  of  James 
Macdonald,  sometime  a  clerk  in  Dundee,  afterwards  in  New  Zealand.  In 
1868,  he  received  payment  of  the  sum  contained  in  this  policy  (being 
upwards  of  £1200),  news  having  reached  this  country  that  Macdonald  had 
been  drowned.  It  subsequently  transpired  that  Macdonald  was  alive,  and 
the  insurance  company  demanded  repayment  Defr.  did  not  dispute 
liability  to  repay,  but  insisted  on  pursuers,  in  return,  restoring  to  him  his 
right  under  the  discharged  policy.    The  company  refosed  to  do  thi%  on  the 
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gronnd  tlmt  defr.  had  been  gmliy  of  f rand,  having  had  reason  to  know  that 
the  newB  of  Macdonald's  death  was  fiEdse.  They  raised  an  action  for  repeti- 
tion of  the  amount  paid,  and  the  defender  raised  a  counter  action  to  have 
it  found,  upon  repetition,  that  he  was  entitled  to  be  reinstated  in  his 
former  rights.  The  lu  0.  (Ormidale),  after  proof,  found  that  there  was  no 
evidence  that  Mr  Stewart  had  acted  in  bad  faith;  and,  while  decerning  for 
repetition  of  the  amount  paid,  found  that  the  company  were  bound,  upon 
receiving  repayment^  to  restore  matters  to  their  former  state.  The  Court 
mianimously  adhered,  and  held  Stewart  entitled  to  full  expenses  in  both 
actions. 

ilc^.— YTo/aon,  Lee^  Kinnear.    AgenU^-'Maekame^  Itine$  i:  Loga$^  W.S. 

AlL'-^cl.-Gtn,  Clark,   Macdonald.     AgenU — ThomwOy  Didkion   d: 

Shaw,  W.8. 


HIQH  COURT  OF  JUSTICIARY. 
(Before  liOrd  Justicb-Qbnsral,  Lord  DsAs,  and  Lord  Abdmillan.) 

Mitchell  v.  Macwatt.— JR56.  3. 

Crime — Indictment — AssauU  with  Intent. — Susp.  of  a  conviction  before 
the  Sheriff  at  Alloa  and  a  juiy,  at  the  instance  of  the  Procurator-Fiscal. 

The  charge  was  assault,  especially  when  committed  with  intent  to  ravish, 
as  also  assault,  especially  when  committed  in  an  indecent  manner  on  a  female, 
with  intent  to  obtain  carnal  knowledge  of  her  person.  There  were  4wo  alter- 
native minor  propositions — the  first  charging  the  criminal  intent  in  the  usual 
nuumer;  and  the  second  the  attempt  to  obtain  carnal  knowledge  of  her 
person  without  the  allegation  that  it  was  forcibly  and  against  her  will.  The 
JQiy  found  Mitchell  guilty  of  the  second  charge  only. 

Suspr.  argued  that  the  two  major  propositions  were  identical,  if  it  could 
be  pretended  that  the  second  charged  any  crime  at  all.  But  the  second 
major  did  not  charge  any  crime  other  than  assault,  as  the  aggravation  was 
not  known  to  the  law  of  Scotland. 

The  Court  unanimously  held  that  force  and  the  absence  of  consent  must 
be  averred  wherever  an  assault  of  this  nature  is  charged,  and  that  the 
^gravation  charged  here  was  not  recognised  by  the  law  of  Scotland.  The 
Lord  Justice-Qeneral,  remarking  that  the  verdict  was  ambiguous  in  respect 
that  it  did  not  determine  whether  the  assault  was  with  or  without  the 
woman's  consent:  if  without  her  consent,  it  was  assault  with  intent  to 
ravish,  which  the  jury  had  not  found  proved;  and  if  with  her  consent,  it 
waa  merely  assault  with  intent  to  commit  fornication,  which,  however 
moially  wrong,  had  never  in  this  country  been  treated  as  a  crime.  The 
Conrt  therefore  quashed  the  conviction,  and  found  the  suspr.  entitled  to 
expenses, 

iflt— Switt,  M^KeAnie.    Agent^-J.  Carmichael,  S.S.a AU.-^SoL^ 

dm.  Clark,  Balfour.    AgenJU-^MorUm,  W/iitehead  d:  Oreig,  W.S. 
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C^e  Bcoi&B\i  |(ato  i^agajme  anlt  Sheriff  (S^ami  ^porhr. 

SHERIFF  COURT  OF  LANARKSHIRE,  AIRDRIK— Sheriff! 

BsLL  and  Logiie. 

Edgab  v.  Law  and  B&and. 

Separatum— 'Rula  of  Cdliery—18  A  19  Vict,  c  108.— The  following  are 
copies  of  the  interlocatora.  Parsuer's  husband,  it  was  alleged,  was  IdUed 
in  a  pit  at  Dramshangie,  through  the  absence  of  a  bottomer: — 

Airdrie,  25th  October,  1870. — Having  heard  procurators  on  the  concladed 
proof  and  whole  cause,  Finds  that  the  defenders  carry  on  business  as  ooal- 
masters  at  Drnmshangie,  in  the  parish  of  New  Monkland:  Finds  that  tbe 
late  Joseph  Edgar  wrought  as  a  collier  in  defenders'  pit  at  Drumshangie, 
and  was  killed,  while  in  their  service,  on  23d  October,  1869:  Finds  that 
the  special  rules  for  the  conduct  and  guidance  of  the  persons  charged  with 
the  management  and  of  the  several  workmen  employed  in  and  about  Kud 
colliery  provide  (rule  9)  that  the  bottomer  shall  attend  during  the  workiD; 
shifts  in  the  colliery,  inter  aliaf  to  see  the  drawers  carefully  place  the  loaded 
hutches  on  the  cage,  and  secure  them,  and  give  them  instructions  on  thai 
matter;  to  examine  and  report  to  the  underground  manager  on  the  state  of 
the  signal  apparatus,  and  to  attend  to  and  answer  the  signals  made  by  the 
pitheadman  from  the  pithead:  Finds  that  the  special  rules  10,  11, 12, 13, 
14,  and  15  prescribe  what  further  duties  devolve  upon  the  bottomer,  and  in 
particular,  that  the  colliers,  drawers,  eta,  are  not  to  make  signals  while  the 
bottomer  is  on  duty;  that  in  the  unavoidable  absence  of  the  bottomer,  the 
underground  manager,  roadsman,  or  other  qualified  person,  shall  make  the 
necessary  signals  from  the  pit  bottom,  and  receive  and  attend  to  the  signals 
sent  from  the  pithead;  and  lastly,  that  the  bottomer  shall  not  leave  bis 
post  at  the  pit  bottom  until  the  whole  workers  of  his  shift  shall  have  first 
safely  ascended  the  shaft:  Finds  that  the  special  rules  in  question  having 
been  approved  of  by  one  of  Her  Majesty's  principal  Secretaries  of  Stite,  in 
terms  of  the  5th  section  of  the  Act  18  and  19  Vict,  cap.  108,  were,  in  terms 
of  the  sixth  section  of  the  Act,  at  the  time  of  the  said  Joseph  £dgar*s  death, 
hung  up  or  affixed  on  a  conspicuous  part  of  the  principal  office  or  place  of 
business  of  the  colliery,  for  the  purpose  of  "  making  known  the  general  rules 
and  special  rules  to  all  persons  employed  in  or  about'*  said  colliery:  Finds 
that  at  the  time  when  the  said  Joseph  Edgar  met  with  his  death  in  said 
colliery,  no  person  had  ever  been  employed  by  the  defenders  to  act  as 
bottomer  in  said  colliery:  Finds  that  there  were  no  guide-plates  in  said 
colliery  at  the  pit  bottom  to  guide  the  hutches  on  to  the  cage  when 
approaching  the  bottom:  Finds  that  the  apparatus  for  signalling  to  the 
engineman  was  faulty  in  several  respects,  there  being  no  bell;  the  lever 
giving  additional  power  to  the  party  using  it,  and  enabling  him  to  get  more 
easily  at  it;  and  the  bell  on  the  pithead  being  so  placed  that  the  engineman 
could  not  see  as  well  as  hear  the  bell,  another  bell  was  provided  on  the  pit- 
head for  the  pitheadman  to  signal  to  the  engineman:  Finds  that  on  23d 
October,  1869,  the  late  Joseph  Edgar  drew  a  hutch  of  conls  to  the  pit  bottom: 
that  there  being  no  guide-plates  to  assist  in  leading  the  hutch  on  to  the 
cage,  the  fore  wheels  got  off  the  rails;  that  Edgar  got  upon  the  cage  to  lift 
the  hutch  and  place  it  properly  on  the  cage,  and  while  in  the  act  of  doing 
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80  the  cage  was  suddenly  lifted  from  the  pit  bottom  with  Edgar  on  it,  who, 
being  caught  at  the  door  which  leads  between  the  cage  and  the  side  of  the 
shaft,  was  thas  deprived  of  life:  Finds  that  the  only  person  who  was 
present  at  the  pit  bottom  at  the  time  was  the  witness  Bernard  Bannan,  who 
saw  no  signal  given  from  the  bottom  to  raise  the  cage  while  he  was  present ; 
and  as  neither  the  pitheadman  nor  the  engineman  was  adduced  as  a 
witness,  there  is  no  proof  as  to  the  canse  that  induced  the  engineman  to 
Bet  the  machinery  in  motion.-  From  these  findings  in  fact,  finds  that, 
in  point  of  law,  the  defenders  having,  in  terms  of  law,  established  rules  for 
the  government  of  their  work,  and  having  had  said  rules  approved  of  by 
the  Secretary  of  State,  and  published  these  for  the  information  of  their 
workmen,  the  men  accepting  employment  from  them  were  entitled  to  rely 
upon  these  rules  being  j^irly  and  fully  carried  out :  Finds  that  it  being  the 
duty  of  the  employers  to  have  had  a  bottomer  to  perform  the  duties  pre- 
scribed in  the  special  rules  already  referred  to,  and  in  particular  to  give  the 
necessary  signals  to  the  engineman,  and  the  said  Joseph  Edgar  having  lost 
his  life  in  consequence  of  their  being  no  bottomer,  and  of  the  defective  ar- 
nmgements  and  appliances  at  the  pit-bottom,  they  are  liable  to  the  pursuer 
io  damages;  and  as  a  solatium  for  the  loss  of  her  husband,  finds  that  £80 
sterling  is  a  fair,  and  reasonable  sum  in  name  of  damages  in  the  circum- 
fitances  of  this  case :  Therefore  repels  the  defences,  decerns  and  ordains  the 
defenders  to  pay  to  the  pursuer,  as  widow  of  the  deceased  Joseph  Edgar, 
the  sum  of  £80  sterling,  with  interest  at  the  rate  of  £5  per  cent  per 
aQQum  from  the  date  of  citation  till  paid :  Finds  the  pursuer  entitled,  etc. 
If^ote, — On  the  careful  perusal  of  the  evidence,  the  want  of  a  bottomer 
appears  to  have  been  the  cause  of  this  man's  death.  The  appointment  of 
a  bottomer  was  a  duty  which  the  defenders  undertook  when  submitting  the 
tales  to  be  observed  at  their  colliery  to  the  Secretary  of  State  for  his 
approval,  and  it  is  impossible  to  read  the  evidence,  and  particularly  the 
description  given  by  the  witness  Bannan,  at  page  8  of  proo^  of  Edgar's 
strog^es  to  get  his  hutch  on  to  the  cage  after  it  had  run  off  the  rails  from 
the  want  of  guide-plates,  and  of  the  cage  being  lifted  while  he  was  thus 
^gaged,  without  feeling  satisfied  that  had  there  been  a  bottomer  and  guide- 
plates  at  the  bottom  of  the  pit,  this  accident  would  not  have  occurred. 
Neither  the  engineman  nor  the  pitheadman  was  adduced  as  a  witness,  so 
that  we  are  left  in  ignorance  as  to  the  cause  of  the  cage  being  lifted  at  the 
time  it  was;  but  as  Bannan  swears  positively  that  no  signal  was  given  by 
£dgar  while  he  was  in  sight,  and  as  it  is  hardly  to  be  supposed  that  the 
engineman  would  have  proceeded  to  put  the  machinery  in  motion  until  he 
W  received  a  signal  to  that  effect,  there  is  no  other  explanation  that  ap- 
pevs  to  solve  the  difficulty  except  that  given  by  the  witness  Cairney — 
that  the  bell  was  not  safely  fitted  up.  When  you  drew  the  bell,  the  wire 
Bometimes  gripped  in  the  shaft  and  did  not  fall  In  that  way  it  might 
^g  for  a  while,  and  then  fall  and  chap  of  its  own  accord;  and  the  witness 
^ds  that  this  had  actually  occurred  to  himself.  The  witness  Courtney 
says: — '*You  had  to  reach  to  the  door-heads  to  catch  the  chain,  and  whiles 
It  stuck  with  yon  and  would  not  chap.  I  once  knew  of  the  engine  starting 
without  a  chap.**  With  a  careful  bottomer,  who  took  care  that  the  signals 
^e  gave  were  heard  and  attended  to,  this  could  not  have  happened.  From 
(he  cross-examination  of  the  witnesses  by  the  defenders,  it  appears  that  at 
^  time  of  the  accident  the  law  was  transgressed  in  other  pits  in  the  district 
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by  their  being  worked  without  a  bottomer.  It  is  scarcely  neeesaary  to 
remark  that  such  violations  of  the  law,  even  if  general,  will  not  lessen  the 
culpa  in  cases  where  an  accident  occurs.  In  defender's  pit,  immediafcelj 
after  the  accident,  a  bottomer  was  appointed,  guide-plates  were  introduced 
at  the  bottom  of  the  pit,  the  bell  was  set  in  order,  the  small  bell  at  the  pit- 
head was  done  away  with,  and  the  engine-house  was  altered  so  as  to  enable 
the  engineman  to  see  as  well  as  hear  the  belL 

Glasgow,  18th  November,  1870. — Having  heard  parties'  procurators  oq 
the  defenders'  appeal,  and  made  avizandum  with  the  proof,  prodoctions, 
and  whole  process.  Finds  that  under  the  provisions  of  the  Act  18th  aiid 
19th  of  Victoria,  cap.  108,  special  rules  fall  to  be  established  and  observed 
in  every  coal  mine,  which,  when  they  have  been  approved  of  by  one  of  Her 
Majesty's  principal  Secretaries  of  State,  are  to  be  hung  up  at  the  principal 
office  or  place  of  business  of  the  mine,  and  are  to  be  binding  on  all  con- 
cerned: Finds  that  the  production,  No.  10,  contains  a  printed  copy  of  the 
special  rules  so  established  at  defenders*  mine  of  Drumshangie,  and  obliga- 
tory on  the  defenders  in  as  far  as  applicable  to  them :  Finds  that  under  ooe 
of  said  rules  it  is  imperative  that  a  "  bottomer  or  signalman"  shall  be  em- 
ployed in  said  mine,  whose  duty  it  is,  inter  alia,  "  to  keep  order  among  the 
drawers  coming  with  loaded  hutches  at  the  pit  bottom ;  to  see  the  drawers 
carefully  place  their  loaded  hutches  on  the  cage,  and  secure  them,  and 
give  them  instructions  in  the  matter ;  to  make  the  appointed  signals  neces- 
sary for  regulating  the  accent  of  men  and  material,  and  to  examine  aod 
report  to  the  underground  manager  on  the  state  of  the  signal  apparatui" 
Finds  it  proved  that,  in  contravention  of  the  above  rules,  there 
was  no  bottomer  or  signalman  employed  in  said  pit  on  the  day  the 
pursuer's  husband,  Joseph  Edgar,  met  his  death;  and  that  there  is 
reason  to  believe  the  accident  would  not  have  happened  had  such  an  official 
been  in  attendance,  seeing  that  the  deceased  would  then  have  had  the 
benefit  of  the  bottomer's  assistance  and  instructions,  and  would  not  have 
been  obliged  to  do  certain  things  which  it  was  not  within  his  contract  to 
do:  Finds  it  further  proved  that  it  is  usual  in  all  well-appointed  coal  mines 
to  have  guide-plates  adjoining  the  cage,  by  means  of  which  a  loaded  hutch 
is  more  easily  guided  to  and  placed  upon  it,  and  it  was  owing  to  the  absence 
of  these  guide-plates  that  the  hutch  which  was  being  brought  forward  hj, 
the  deceased  upset,  and  necessitated  his  getting  on  the  cage  to  right  i^ 
and  this  led  to  his  death;  for  if  he  had  not  been  on  the  cage  its  unoccupieij 
ascent  would  not  have  injured  him:  Finds  it  still  farther  proved  that 
wire  by  means  of  which  signals  were  made  from  the  bottom  to  the  top 
the  shaft  was  not  in  a  perfect  state  of  repair,  and  when  pulled  sometim 
gripped  on  the  shaft,  and  did  not  fall,  so  that  the  signal  did  not  fall  of  i< 
own  accord  after  an  interval :  Finds  that  the  defenders  are  responsible  n 
only  for  the  non-employment  of  a  bottomer,  but  for  the  absence  of  gaid 
plates  and  the  imperfect  state  of  the  signal  wire,  and  it  is  proved  that  th 
and  no  other  were  either  separately  or  concurrently  the  causes  which  led 
Edgar  being  killed:  Therefore,  and  for  the  reasons  stated  more  in  detail 
the  Sheriff-Substitute,  adheres  to  the  .  interlocutor  appealed  agaiu' 
dismisses  the  appeal,  and  decerns. 

AeL—T,  A.  Maefarlane. Alt--G,  B,  MotherwdL 
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SHERIFF  S.  D.  COURT  OF  MIDLOTHIAN.— Sheriff  Hamilton. 
Norman  v.  Mitchell,  Thomson  &  Co. 

Afreigktjnent — Insurance — Cost  of  Second  Insurance  against  capture, — 
The  sam  sued  for  was  £6  6s  6dj  aud  the  qaestion  at  issae  appears  from 
the  judgment  which  follows : — 

As  to  the  facts  of  the  case  there  is  no  dispute.  In  May  last,  defrs., 
Messrs  Mitchell,  Thomson  &  Co.,  chartered  the  Herodot  of  Rostock,  a 
North  German  vessel,  of  which  the  pursuer  is  the  master,  to  carry  a  cargo 
of  deals  and  battens  from  Archangel,  in  the  White  Sea,  to  Qranton.  The 
charter-party,  which  was  in  the  usual  terms,  contained  a  stipulation  that 
cash  for  ship's  disbursements  should  be  advanced  at  the  port  of  loading, 
the  captain  ''  paying  cost  of  insurance  only.**  It  is  not  expressly  said  that 
this  advance  was  to  be  to  account  of  freight,  but  undoubtedly  that  was 
intended,  and  the  clause  is  so  interpreted  by  the  parties.  When  the  charter- 
party  was  entered  into  there  was  no  prospect  of  a  war  on  the  Continent; 
bat  by  the  time  the  vessel  had  taken  in  her  cargo  and  was  ready  to  go  to  sea, 
hostilities  had  broken  out  between  France  and  Prussia,  and  the  French  fleet 
was  cruising  about  in  the  seas  through  which  the  "  Herodot**  would  have  to  pass. 
Accordingly  defrs.,  who  had  previously  effected  a  policy  insuring  the  amount 
of  freight  actually  advanced  by  them  (valued  at  £100)  against  the  ordinary 
sea  risks  of  the  voyage,  on  6th  September  effected  a  second  policy  insuring 
it  against ''  capture,  seizure,  and  detention."  The  question  now  is,  whether 
they  are  entitled  under  the  clause  of  the  charter-party  already  rejferred  to, 
to  recover  from  the  captain  (who  brought  his  ship  safely  to  Qranton)  the 
premium  paid  by  them  upon  the  second  policy.  The  question  is  not  free 
from  difficulty,  but  the  considerations  upon  which  its  decision  depends, 
Appears  to  me  to  be  not  far  to  seek.  The  stipulation  referred  to  is  not  an 
integral  part  of  the  contract  of  affreightment,  but  is  introduced  into  the 
charter-party  for  the  beneGt  of  the  shipmaster,  who  might  find  it  difficult 
ia  a  port  where  he  was  unknown  to  obtain  credit  for  necessary  8hip*s 
disbursement.  Such  a  stipulation  is  certainly  not  for  the  benefit  of  those 
who  employ  the  ship,  an  advance  to  account  of  freight  being  attended  with 
this  very  serious  risk,  that  in  the  event  of  the  vessel  being  unable  to  com- 
plete her  voyage,  and  no  freight  consequently  being  earned,  the  party 
making  it  cannot  recover  under  the  charter-party.  Against  this  risk, 
however  it  might  arise,  defrs.  were  entitled  fully  to  ensure  'their  loss, 
and  in  the  circumstances  they  could  only  do  so  by  providing  for  the  pos- 
sibility of  the  Herodot  being  captured  by  the  French  cruisers.  Keeping 
these  circumstances  in  view,  and  looking  to  the  fact  that  the  captain 
undertakes,  without  qualification,  to  pay  the  cost  of  insurance  of  the  ad- 
vanced freight,  I  am  of  opinion  that  defrs.  must  prevail  in  this  action. 
There  will,  therefore,  be  decree  in  their  favour. 

SHERIFF  COURT  OF  PERTHSHIRE.— Sheriffs  Tait  and 

Babclay,  LLD. 

A.  V.  B. 
Husband  and  Wife — Paraphernalia, — A  wife,  living  separately  from  her 
husband  on  a  weekly  allowance,  presented  a  petition  to  enforce  delivery  of 
h&T  body  clothes,  chest  of  drawers,  and  jewellery.  The  husband  consented 
to  deliver  the  clothes,  but  objected  to  give  up  the  chest  of  drawers  and  jewel- 
lery as  having  been  all  bought  during  his  marriage  with  his  money,  and 
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greatly  in  excess  of  their  station  in  life,  and  under  his  administration  as 
husband.     The  following  interlocutor  was  pronounced: — 

Perth,  11th  October,  1870. — Having  heard  parties'  procurators,  and  mide 
avizandum  with  the  process,  in  respect  that  the  pursuer  admits  that  the 
chest  of  drawers  was  purchased  by  the  defender  her  husband,  and  was  not 
solely  appropriated  as  the  depository  of  her  wearing  apparel,  bat  also  for 
that  of  her  husband.  Finds  that  the  same  is  not  properly  paraphernal,  and 
she  is  not  entitled  to  demand  the  same  when  living  in  separation  from  her 
husband.  Finds,  from  the  peculiar  character  of  articles  as  personal  to 
the  pursuer,  she  is  entitled  to  delivery  of  her  plain  marriage  ring  and  the 
guard  thereof,  and  ordains  the  defender  to  make  delivery  thereof:  Finds, 
on  the  pursuer's  admission,  that  all  the  other  articles  of  jewellery  in  the 
list  embraced  in  her  petition  were  purchased  during  the  existence  of  the 
marriage  with  the  defender  and  with  his  means,  and  therefore,  in  a  question 
with  him,  she  cannot  claim  delivery  thereof:  Therefore  assoilzies  the 
defender  from  the  action  so  far  as  concluding  for  delivery  of  these  articles, 
and  decerns,  reserving  to  pronounce  farther  and  all  questions  o£  expenses. 

Note. — ^The  question  of  paraphernal  does  not  here  properly  and  directly 
arise.     Had  it  been  a  question  between  the  pursuer  and  the  creditors  or 
the  executors  of  her  husband,  perhaps,  where  the  articles  are  so  clearlj  j 
of  a  female  character,  she  might  have  prevailed.     It  is  very  different  in 
a  question  with  her  husband  during  the  existence  of  the  marriage.     Had 
the  articles  or  any  of  them  been  gifted  to  the  wife  by  her  friends,  especially 
before  her  marriage,  there  would  exist  strong  reasons  for  making  them  the 
exclusive  property  of  the  wife.     But  it  is  very  different  where  these  are 
purchased  and  gifted  by  the  husband  to  the  wife  during  their  marriage. 
All  such  donations  are  revocable.     It  makes  no  difference  that  the  wife 
pays  the  price  from  the  common  stock,  even  with  the  knowledge  and  cod- 
sent  of  the  husband;  still  the  property  and  its  administration  are  with  the 
husband.     Suppose  that  there  is  an  excess  of  jewellery  (which  perhaps  is 
the  case  here)  where  the  husband  falls  into  difficulties,  could  it  be  seriously 
maintained  that  the  wife  could  prevent  him  disposing  of  these  articles  of 
luxury  to  supply  the  necessities  of  the  family.     The  marriage  ring  and  its 
appendage  are  so  personal  to  the  wife,  and  the  badge  of  her  condition, 
that  these  appear  justly  to  be  excluded  from  the  husband's  dominion. 

On  appeal,  the  Sheriff  (Tait)  affirmed,  with  the  following  note: — 

Note. — In  the  circuoastances,  there  does  not  seem  to  be  sufficient  reason 
for  depriving  the  husband  of  the  custody  and  control  of  the  articles 
excepted  by  the  Sheriff-Substitute. 

A  ct, — Stewart, A  It,  — J,  Young, 

SHERIFF  COURT  OF  FORFARSHIRE,  DUNDEE— Sheriffs  Hewot 

and  QiTTHRiE  Smith. 

Law  h  Co.  v.  William  Younq  and  Others. 
Reparation — Proprietor —  Workman — Liability — Expenses. — The  pursuers 
were  tenants  of  a  house,  which  adjoined  another  belonging  to  the  wife  of 
the  defr.  Toung,  the  two  being  divided  by  a  mutual  gable.  The  Youngs 
resolved  to  pull  down  their  house  and  erect  a  higher  one  on  the  same  site, 
and  employed  the  defrs.,  Hagan  and  Powrie,  to  execute  the  mason  work. 
The  higher  gable  of  the  new  house  was  erected  upon  the  old  mutual  gable; 
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and,  after  it  was  completed,  it  fell  partly  apon  the  house  occapied  by 
poraaera^  brealdog  through  the  roof  and  doing  damage,  to  recover  compen- 
sation for  which  this  action  was  brought — against  the  Youngs  as  proprie- 
tors, and  against  the  contractors  who  executed  the  work  which  gave  way. 

From  the  pleadings,  and  a  proof  which  was  led,  it  appeared  that  the 
specifications  for  the  mason  work  provided  that  a  portion  of  the  apex  of  the 
old  gable  should  be  taken  down,  and  that  a  ''facing"  should  be  built 
^inst  the  gable  until  it  reached  the  portion  so  taken  down,  when  the 
remainder  of  the  new  gable  was  to  be  built  upon  the  old  wall,  and  "  facing" 
together.  The  masons  were  taken  bound  to  insert  stones  from  the  "  facing  " 
into  the  old  gable  at  short  intervals,  in  order  to  bind  the  two  together,  and 
also  to  '*  step  "  the  slopes  of  the  old  gable,  in  order  to  give  a  level  founda- 
tion for  the  new  wall.  The  defrs.  Toung  attempted  to  prove  that  the 
masons  had  failed  in  both  particulars,  and  that  the  fall  of  the  wall  had 
resulted  from  that  failure.  The  masons,  however,  proved  that  they  had 
done  both.  They  also  proved  that  the  old  gable  was  of  very  insufficient 
construction,  and  unable  to  bear  the  weight  of  the  new  wall ;  and  that  they 
had  repeatedly  called  the  architect's  attention  to  it,  and  were  ordered  by 
him  to  go  on  with  their  operations.  Most  of  the  skilled  witnesses  examined 
were  of  opinion  that  the  old  gable  should  have  been  taken  down  and  wholly 
rebuilt,  though  they  differed  as  to  the  precise  cause  that  had  brought  about 
the  fall  of  the  wall. 

The  pursuers  pleaded  that  the  gable  having  fallen  through  the  fault  of 
the  defrs.  generally,  they  were  liable  in  reparation.  Defrs.  Toung  denied 
liability,  and  pleaded  that  the  fault  lay  entirely  with  the  masons,  who  again 
maintained  that,  having  adhered  to  the  plans,  specifications,  and  architect's 
iostnictions^  they  were  not  liable.  The  following  interlocutor  was  pro- 
Doonced:— 

Dandee,  11th  August,  1870. — The  S.S.  having  heard  parties'  procurators' 
and  made  avizandum,  finds  it  proved  that,  on  2d  October,  1869,  the  wall 
of  a  new  building  in  Lochee,  belonging  to  the  defrs.,  Mr  and  Mrs  Young, 
having  been  wrongfully  erected  by  them  on  an  insufficient  foundation,  fell 
throogh  the  roof  of  tiie  adjoining  house,  occupied  by  the  pursuers,  and 
destroyed  and  otherwise  injured  their  property  and  effects,  interrupted  their 
business,  and  disturbed  them  in  their  possession,  to  their  loss,  injury,  and 
damage: — Finds  that  it  is  not  proved  that  said  occurrence  was  in  any  way 
attributable  to  the  fault  or  negligence  of  the  other  defr&,  Hagan  and  Powrie, 
who  erected  said  wall  conform  to  contract  No.  9  of  process,  specification 
Nos.  16  and  17,  and  plan  No.  18.  Therefore,  repels  the  defences  for  the 
said  Mr  and  Mrs  Toung,  and  finds  them  liable  in  damages  to  the  pursuers; 
assesses  the  same  at  £85,  for  which  decerns.  Further,  finds  them  liable  in 
the  expenses  of  the  pursuers:  sustains  the  defences  for  Hagan  and  Powrie, 
assoilzies  them  from  the  conclusions  of  the  action,  and  finds  the  pursuers 
liable  in  their  expenses.     Allows  accounts. 

Note.—  .  .  .-  .  Even  though  it  were  true  that  the  fault  lay  in  the  bad 
masonry  of  Hagan  and  Powrie,  and  the  liberties  which  they  took  with  the 
plan,  that  would  not  exonerate  the  proprietors,  Mr  and  Mrs  Young,  from 
the  duty  of  indemnifying  the  pursuers  for  the  loss  which  they  have  sus- 
tained.   That  question  is  conclusively  settled  by  the  case  of  Cleghorn  v. 

Taiflor,  18  D,  644 — a  case  which  has  not  been  always  correctly  applied, 
bat  which,  as  subsequently  explained  in  Campbdl  v.  Kennedy,  25th  Nov., 
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1864,  3d  chap.  121,  at  all  events  decided  this,  that  when  a  proprietor 
employs  a  tradesman  to  do  something  to  his  property,  he  is  respoDuble  to 
his  neighbours  for  the  injury  caused  by  the  insufficiency  of  the  work,  and 
then  he  has  relief  against  the  tradesman,  as  in  Polloh  v.  WUide^  18  D,  1311. 

But  any  such  question  is  really  not  hujk  loci,  because  the  whole  weight 
of  the  evidence  proves  that  the  attempt  to  throw  the  blame  on  Hagan  and 
Powrie  is  quite  unfounded;  .  .  .  and,  in  fact,  there  is  no  evidence  of  aay 
want  of  care,  so  far  as  the  builders  are  concerned,  on  the  part  either  of 
masters  or  men. 

The  conclusion,  then,  to  which  the  S.8.  has  come  to  is  that  Hagan  and 
Powrie  never  should  have  been  called  as  defrs.  at  all;  and  the  qaestion 
remains — Who  is  to  pay  their  expenses]     In  strict  justice,  Mr  and  Mra 
Young  should  pay  the  whole  expenses,  because  their  pleading  has  been  as 
much  an  attack  on  Hagan  and  Powrie  as  a  defence  to  the  action.     But  the 
S.S.  doubts  whether  a  finding  to  that  effect  would  be  competent  under  the 
conclusions  of  this  summons.     It  is  to  be  regretted  that  the  pursuers  did 
not  confine  themselves  to  Mr  and  Mrs  Toung,  for  in  that  case,  if  they  had 
thrown  the  blame  on  the  builders,  the  pleas  must  have  been  repelled  as 
irrelevant  on  the  authority  of  the  above  cases,  and  the  issue  for  tnal  woald 
have  been  of  a  shorter  and  simpler  character.     The  pursuers,  however, 
sought  to  justify  their  manner  of  procedure  by  maintaining  that  although 
the  proprietors  may  be  undoubtedly  liable,  the  builders  are  no  less  so;  for 
in  a  hazardous  work  of  this  description  they  were  joint  wrong  doers,  and 
the  injured  person  was  entitled  to  decree  against  both.     The  S.S.,  after 
much  consideration  of  this  question,  has  come  to  the  conclusion  that  the 
view  contended  for  is  not  well  founded.    The  principle  laid  down  by  writen 
on  jurisprudence  as  applicable  to  injuries  caused  by  the  fall  of  urban  tene- 
ments is  that  which  is  concisely  expressed  in  the  French  Code  (art.  1835) 
— "  Le  proprietaire  d*  un  batdment  est  responsable  du  dommage  cause  par 
sa  mine  lorsqu*elle  est  arrivee  par  une  suite  du  defaut  d'  entretien  on  par 
le  vice  de  sa  construction."     The  basis  of  the  action  is  thus  in  every  case 
fatUt  on  the  part  of  the  owner,  either  from  his  adopting  a  faulty  plan  or 
from  his  conducting  his  operations  in  a  negligent  way.     (See  Soardat, 
Traite  General  de  la  Responsabilite,  vol.  2,  p.  418,  et  seq.)     In  the  recent 
case  of  Laurent  v.  the  Lord  Advocate,  6th  March,  1869,  7  M<P.  607,  the 
same  general  principle  was  stated  by  the  Judges  to  lie  at  the  root  of  the 
rules  of  the  law  of  Scotland  in  this  particular.     Either  the  operations  com- 
plained of  must  be  in  themselves  improper  or  illegal,  or  have  been  recklessly 
conducted,  contrary  to  the  maxim  sic  utere  iuo  ut  alienum  fion  Icedcts,  which 
is  an  inherent  qualification  of  the  rights  of  ownership  in  the  management 
of  an  heritable  subject.      The  slightest  evidence  of  culpa  is  no  doabt 
sufficient;  nay,  the  mere  occurrence  of  the  accident  itself  presumes  negli- 
gence, for  re8  ipsa  loquitur,  and  the  effect  of  the  rule  of  law  is  rather  to 
shift  the  burden  to  the  proprietor  of  the  building  of  showing  that  nothing 
which  he  could  possibly  have  done  would  have  prevented  the  damage.  (See 
Kearney  v.  London  and  Brighton  and  South  Coast  Railway  Co.,  L.  R  52,  R 
411.)     Now,  just  as  the  employer  would  not  be  responsible  for  the  personal 
act  of  the  contractor  or  his  men  in  negligently  injuring  some  one  on  the  street 
by  the  fall  of  a  stone,  or  the  neighbouring  tenement  by  the  fall  of  his  scaffold- 
ing; so,  on  the  other  hand,  the  contractor  cannot  fairly  be  required  to  answer 
for  the  plan  which  is  put  into  his  hands  for  execution.     He  is  bound  to 
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folJow  the  instractioos  of  his  employer  or  his  architect,  just  as  a  solicitor 
is  boand  to  follow  the  instructions  of  counsel.  In  the  present  case  there 
are  special  reasons  for  the  application  of  this  just  and  equitable  principle, 
because  it  is  proved  that  Messrs  Hagan  and  Pbwrie  never  were  satisfied 
with  the  plan,  and  on  more  than  one  occasion  directed  the  attention  of  the 
architect  to  the  perilous  nature  of  the  course  which  he  was  taking,  but 
Dofortunatelj  always  without  effect. 

In  the  sixth  article  of  their  condescendence  the  pursuers  give  a  detailed 
statement  of  their  losses;  but  the  first  item— damage  to  woodwork  fittings 
^is  at  least  £15  too  much ;  and  the  last  item — injury  to  the  business — is 
grossly  over-stated.  On  this  head  the  pursuers  can  only  recover  the  loss 
of  trade  for  the  mimimnm  time  occupied,  or  which  should  have  been 
occupied,  in  making  the  necessary  repairs;  that  is  to  say,  for  three  weeks 
or  thereby ;  and,  without  going  into  all  the  details,  the  slump  sum  awarded 
in  name  of  compensation  seems  to  be  reasonably  sufficient. 

The  pursuers  and  the  defrs.  Toung  appealed,  and  the  Sheriff  pronounced 
the  following  interlocutor : — 

October  14,  1870. — The  Sheriff  ....  dismisses  the  appeal  for  the 
defrs.,  Mr  and  Mrs  Young,  sustains  the  appeal  for  the  pursuers,  and  adheres 
to  the  interlocutor  appealed  against,  with  the  following  variations;  recalls 
the  finding  in  said  interlocutor  with  reference  to  the  defrs.,  Messrs  Hagan 
and  Powrie,  in  hoc  statu,  and  also  those  portions  of  said  interlocutor  which 
sastains  their  defences;  assoilzies  them  from  the  conclusions  of  the  action, 
etc.;  finds  the  pursuers  liable  in  their  expenses,  and  decerns.  One  word  delete. 

Note. — ^There  is  no  room  for  doubt  that  the  defenders,  Mr  and  Mrs 
Young,  are  liable  to  the  pursuers  in  damages.  Whether  Mr  and  Mrs  Toung 
may,  or  may  not,  have  recourse  against  Messrs  Hagan  and  Powrie,  the 
builders  who  executed  the  work,  it  seems  unnecessary  in  this  process  to 
determine.  They  may  possibly  have  recourse  against  them,  or  against  Mr 
Foggie,  the  architect  under  whose  charge  the  building  was  erected.  But 
Mr  Foggie  is  not  a  party  to  this  process,  and  it  seems  to  the  Sheriff  to  be 
best  that  no  findings  or  decree  should,  in  the  meantime,  be  pronounced 
that  might  prejudice  Mr  and  Mrs  Toung  in  any  ulterior  questions.  On 
the  proof  as  it  stands,  it  might  appear  that  Messrs  Hagan  and  Powrie  are 
not  very  much  to  blame,  or  not  so  much  as  Mr  Foggie,  who,  it  is  said, 
directed  them  to  proceed,  although  they  were  aware  of,  and  pointed  out  to 
him,  the  defective  nature  of  the  old  wall.  But  Mr  Foggie  is  not  a  party  to 
this  case,  and  it  is  impossible  to  determine  the  relative  responsibilities  of 
Hagan  and  Powrie  and  Mr  Foggie  in  this  case.  Whether  or  not,  in  the 
event  of  Mr  and  Mrs  Toung  not  being  able  to  pay  the  damages  awarded, 
the  defra.  Hagan  and  Powrie  may  not  still  be  liable  to  the  pursuers,  is  a 
question  which  it  is  unnecessary  at  present  to  determine. 

Subsequently,  on  the  motion  of  Hagan  and  Powrie,  the  Sheriff  pronounced 
an  order  aiating  process.  The  defrs.  then  appealed  to  the  Court  of  Session, 
hot  the  case  was  afterwards  withdrawn,  having  been  settled  in  accordance 
with  the  judgment  of  the  S.S. 

Act.-'Mare. AU.-^-Kyd  j-  ScoU, 
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(Snglisj^  Casts. 

Stamp  T>xm—lS  A  U  VicL,  e.  97,  teh.  "  SettUmenL^^iMides  of 
marriage  settlement,  after  reciting  that  part  of  the  property  to  be  settled, 
consisted  of  land  purchased  to  the  amount  of  X52,000  out  of  the  tmst 
moneys  of  a  prior  settlement,  held  on  tmst  for  sale,  and  in  the  meantime 
to  be  considered  in  equity  as  money,  witnessed  that  it  was  agreed  that  the 
property  should  be  settled  upon  certain  trusts,  with  a  provisio  that  i^  when 
it  should  become  subject  in  possession  (after  a  certain  life  estate)  to  the 
trusts  of  the  settlement  to  be  executed,  the  land  shduld  not  have  been  sold, 
the  trustees  might,  with  the  consent  of  the  husband  and  wife  or  the  survivor, 
accept  a  conveyance  in  lieu  of  the  trust  moneys,  upon  the  like  trusts  for 
sale: — ffdd^  that  the  £52,000  was  not  chargeable  with  ad  valorem  daty 
as  ''  a  definite  and  certain  principal  sum  to  be  laid  out  in  the  purchase  of 
lands,"  within  the  meaning  of  1 3  &  14  Vict.,  c.  97,  sch.  "  Settiement"— 
In  re  Stucley's  SeUlement,  39  L.  J.  Ex.  86. 

Company — Improper  payments, — ^The  directors  and  officers  of  a  joint 
stock  company  are  bound  to  consult  exclusively  the  interests  of  the  share- 
holders, and  cannot  retain  pecuniary  benefits  acquired  in  the  conduct  of 
transactions  afterwards  sanctioned  by  the  shareholders,  unless  the  particnlarB 
of  these  benefits  are  fully  explained  to  the  shareholders  and  approved  of  by 
them.  The  rights  and  liabilities  of  one  company  were  transferred  to  another 
for  the  purpose  of  amalgamation:  Held,  that  the  purchasing  company 
acquired  the  right  to  recover  from  the  directors  and  officers  of  the  selling 
company  sums  improperly  received  by  them  out  of  the  assets. of  the  selling 
company. — Gen,  Exchange  Bank  v.  Homer,  39  L.  J.  Ch.  393. 

Contempt  of  Court — PMication  of  article  in  newspaper  pending  litiga- 
tion,— ^It  is  a  contempt  of  Court  to  publish  anything  in  reference  to  the 
parties  to,  or  the  subject  matter  o^  a  pending  Utigation,  which  tends  to 
excite  a  prejudice  against  those  parties  or  their  litigation.  But  the  publisher 
having  made  an  apology,  the  Court  made  no  order  on  the  motion,  except 
that  he  should  bear  his  own  costs. — TichUxn^ne  v.  Tichbome,  39  L.  J.  Ch.  398. 

Injunction — Covenant  not  to  seU  wine,  beer,  etc,,  by  retail, — A  covenant 
by  deed  executed  in  1854,  not  to  carry  on  upon  certain  premises  the  "trade 
or  calling  of  a  hotel  or  tavern  keeper,  publican  or  beershop  keeper,  or  seller 
by  retail  of  wine,  beer,  spirits,  or  spirituous  liquors,"  held,  by  James,  Y.  C, 
not  to  be  violated  by  a  grocer  selling  wines  and  spirits  across  the  counter  by 
retail,  in  bottles  only,  and  not  to  be  consumed  on  the  premises,  under  a 
license  granted  under  statute  24  &  25  Vict.,  c.  21 /s.  2,  on  the  ground  that 
at  the  date  when  the  covenant  was  entered  into,  this  would  not  have  been 
a  selling  by  retail — Jones  v.  Bone,  39  L.  J.  Ch.  405. 

Copyright. — ^The  author  of  a  published  work  cannot  prohibit  a  subsequent 
writer  from  making  use  of  the  authorities  quoted  by  Him,  even  if  it  is  proved 
that  the  latter  was  put  on  the  track  of  these  authorities  by  readiog  the 
earlier  work ;  but  the  subsequent  writer  must,  bonajide,  go  to  the  common 
sources,  and  not  copy  the  quotations  or  passages  from  the  earlier  work. 
But  the  taking  of  a  single  quotation  without  verification,  and  of  a  single 
argument  founded  on  &cts  stated  in  the  earlier  book,  are  not  sufficient 
grounds  for  granting  an  injunction.  Decree  below  reversed. — IHke  v. 
Nicholas,  39  L.  J.  Ch.  436. 


THE 


JOURNAL  OP  JURISPRUDENCE. 


JOHN   AUSTIN. 

With  one,  and  scarcely  even  one,  exception,  our  country  has  not 
hitherto  produced  any  great  writer  on  the  science  of  law.  This  is  the 
more  remarkable  in  a  country  so  renowned  for  greatness  in  all  other 
departments  of  speculation.  It  is  not  our  province  to  explain  this 
anomaly;  all  that  we  propose  at  present  is  to  discuss  some  of  the 
leading  doctrines  propounded  in  Mr  Austin's  "Lectures  on  Juris- 
prudence." We  are,  however,  pleased  to  learn  that  Professor  Lorimer 
is  engaged  on  a  work  which,  we  believe,  will  go  far  to  remove  this 
defect  in  our  literature.  .  A  writer  in  a  recent  number  of  this 
Journal  has  already  directed  attention  to  these  lectures.  It  will  not, 
we  think,  be  considered  out  of  place  to  give  that  portion  of  the  personal 
history  of  the  author  which  was  the  natural — ^we  had  almost  said 
the  necessary — antecedent  of  the  speculations  which  we  are  about  to 
discuss. 

Like  many  of  our  greatest  lawyers,  Mr  Austin's  first  profession  was 
not  the  law.  In  early  youth  he  was  a  soldier,  and  served  for  five 
years.  He  was  called  to  the  English  Bar  in  1 818.  Few  men  inscribed 
their  names  on  the  roll  of  English  barristers  of  whom  success  might 
more  confidently  be  predicted  than  of  him,  provided  success  were  not, 
as  it  too  often  is,  in  the  inverse  ratio  of  merit.  It  is  a  phenomenon 
that  cannot  have  escaped  the  observation  of  any  member  of  the  legal 
profession,  that  the  man  whom  we  should  expect,  on  theoretical  grounds, 
to  be  a  leader  at  the  bar  but  rarely  attains  that  position.  High  cul- 
ture, a  mind  that  grasps  the  broad  analogies  of  legal  science,  a  pro- 
found insight  into  human  life  and  character,  and  all  the  other  elements 
that  one  finds  in  harmonious  combination  in  the  great  forensic  orators 
of  classical  times,  do  not  in  our  own  supply  the  absence  of  those  three 
cardinal  virtuesof  the  great  pleader — ^a  pleasing  manner,  an  easy  rhetoric, 
a  technical  training.  These,  when  found,  as  they  sometimes  are,  in  com- 
bination with  the  higher  qualities,  are  indeed  irresistible.  Mr  Austin 
did  not  possess  them,  and  hence  he  was  saved  from  successful  practice 
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and  the  Attorney-Generalship,  for  the  more  lasting  and  more  enviable, 
because  more  unattainable,  fame  of  a  great  jurist.  He  continued  to 
hope  for  practice  for  seven  years,  but  we  are  not  aware  that  even  a 
single  solicitor  ever  ventured  to  offer  him  a  brief  His  spirits,  and  by 
consequence  his  health,  failed,  and  he  retired  from  practice  in  1825. 
In  the  following  year  the  University  of  London  was  established.  One 
of  the  sciences  proposed  to  be  taught  was  Jurisprudence.  To  a  Chair 
of  Jurisprudence  Mr  Austin  was  accordingly  elected.  The  new 
Professor  proceeded  to  Bonn,  where  he  took  long  and  earnest  surveys 
of  the  wide  domain  of  his  favourite  science.  Here  he  met  and  con- 
versed with  many  men  of  kindred  feelings,  among  whom  were 
Mackeldey,  Schlegel,  and  Niebuhr.  After  two  years'  residence  at 
Bonn,  he  returned,  deeply  read  in  all  that  pertained  to  his  new 
duties,  to  England. 

It  could  not  but  be  with  regret  that  he  returned  from  the  free 
atmosphere  of  a  German  university  to  the  hard  matter-of-fact  routine 
and  poverty  of  his  London  life;  for  he  was  always  as  poor  as  i 
poet!  Official  salary,  there  was  none;  but  his  class  was  good— 
his  earnestness  better — his  love  of  his  science  all  pervading.  "He 
now  appeared  to  have  attained  a  position  above  all  others  the 
best  suited  for  him.  Hb  peculiar  tastes  and  talents  fitted  him  for 
the  business  of  a  teacher.  His  power  of  methodising  and  expounding 
was  matchless;  and  he  had  a  rational  and  powerful  eloquence  (when 
he  allowed  himself  to  give  way  to  it)  which  was  calculated  to  rivet 
the  attention  and  fix  itself  on  the  memory."  But  his  teachings  did 
not  commend  themselves  to  that  form  of  the  ''cheap  and  nasty"  long- 
ing of  our  enlightened  times,  which  discards  everything  but  the 
useful — ^the  useful  being,  in  this  view,  the  paying;  a  thing  which  you 
can  get  money  for,  not  the  utilitif  of  which  Mr  Austin  himself  is  one 
of  the  most  eloquent  advocates.  Hence  a  country  which  could  not 
afford  to  pay  a  professor  of  Jurisprudence  held  out  no  inducement  for 
its  youth  to  attend  his  lectures.  The  last  lecture  was  delivered:  the 
philosopher  retired  This  was  a  great  blow  to  Mr  Austin.  Fmlnre 
at  the  bar  was  nothing  to  failure  in  his  own  special  science.  What 
made  this  the  more  disheartening  ''  to  a  man  of  his  proud  sensitive 
nature,"  was  that  the  failure  was  due  to  the  indifierence  of  the  country; 
for  neglect  is  ever  the  freezing  point  of  all  lofty  enthusiasm.  His 
lectures  were  published — at  first  ignored — ^afterwards  tolerated — and 
ultimately  read.  The  leading  characteristics  of  his  mind  were 
thoroughness  and  system.  In  other  words — a  hatred  of  the  per- 
fwnctory  and  the  patched.  Thoroughness  and  system  were  woefully  at 
a  discount — ^a  kind  of  thing  that  nobody  wanted.  Logic,  applied  to 
human  life  and  circumstances,  was  the  organwi  with  which  he  would 
construct  law  for  England;  but  England  wished  merely  that  her 
traditions  of  the  elders  should  be  burnished — made  more  attractive. 
There  seemed  still  to  be  potentially  existing  some  lingering  desire  for 
"  Philosophy  of  Law;"  and  Mr  Austin  was  invited  in  1834  to  lecture 
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on  Jarispradence  at  the  Inner  Temple.  The  same  causes  produced 
the  same  result  To  borrow  his  own  ideas,  his  class  was  permitted 
not  sanctioned  by  the  profession.  This  was  rendered  the  more 
humiliating  by  the  fact  that  continental  nations  could  afford  to  study 
jurisprudence,  to  produce  their  Hugo  and  their  Savip;ny;  while  his 
own  rich  country  was  contented  to  administer  its  complicated  affairs 
in  Ignorance  of  many  of  the  most  important  principles  that  underlie 
all  that  is  true  or  real  in  her  Municipal  Law.  His  native  country  was 
not  yet  prepared  to  have  absurdities  eliminated  from  her  law.  She 
could  not  yet  understand  the  need  for  that  thoroughness  and  love  of 
system  which  was  the  passion,  the  misfortune,  and  the  labour  of  Mr 
Austin's  life. 

Law  is  considered  in  these  lectures  (1)  with  reference  to  its  sources, 
and  (2)  with  reference  to  its  purposes.  The  law  sources  are  said  to 
be:  Written  or  Promvlged  Law,  and  Unwritten  o?'  Unproniulged 
Law,  With  reference  to  its  purposes,  law  is  divided  into:  Law  of 
Things  and  Law  of  Persons,  Persons  are  dealt  with  under  the  three 
heads  of:  Private,  Political,  and  Anomalous,  Things  are  resolved 
into  Mights;  and  these  again  into  Primary  and  Sanctioning,  And 
there  are  subdivisions  even  of  these.  With  the  author's  scheme  we 
have  no  fault  to  find.  To  our  mind  it  seems  within  the  limits 
assigned  to  the  science,  singularly  clear  and  exhaustive.  It  is,  in  fact, 
if  we  grant  the  definitions,  the  only  one  that  can  satisfy  scientific 
accuracy  and  completeness. 

The  most  important  portion  of  the  work  is  that  styled  "The 
Province  of  Jurisprudence  determined."  The  result  of  a  long  analysis 
is,  that  "The  appropriate  subject  of  jurisprudence,  in  any  of  its  different 
departments,  is  positive  law;  meaning  by  positive  law  (or  law  em- 
phatically 80  called)  law  established  or  positum,  in  an  independent 
political  community,  by  the  express  or  tacit  authority  of  its  sovereijsjn, 
or  chief  government."  It  may  not  be  out  of  place  to  mention  that 
principles  common  to  all  positive  laws  are  admitted  to  exist.  This  could 
not  well  be  denied,  since  law  (at  least  positive  law)  is  the  creature 
of  facts,  or  jural  relations.  Certain  similar  facts  are  always  repeating 
themselves  in  the  same  way  in  every  State.  The  relations  of  husband 
and  wife,  guardian  and  ward,  master  and  servant,  etc.,  exist  in  all 
places;  and  hence,  principles  (varying  only  in  degree)  to  govern  these 
relations,  are  unavoidable.  We  shall  soon  see  what  is  meant  by 
"express  or  tacit  authority;"  meanwhile,  let  us  consider  whether  this 
idea  of  jurisprudence  is  well-founded.  The  Justinianean  definition, 
JuTisprudentia  est  divinarum  atque  humanarum  rerum  notitia, 
justi  atque  injusti  scientia,  will  afford  a  position  from  which  to  con- 
template the  matter.  It  (the  Justinianean  definition)  gives  the  science 
a  much  wider  range  than  that  of  our  author.  It  is  unnecessary,  in  these 
pages,  to  point  out  that  res  divinae  refer  merely  to  such  property  as 
human  piety,  expressly  or  by  implication,  had  consecrated  to  the  deities. 
The  important  element  in  the  definition  is  expressed  in  the  latter 
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portion  of  it^  namely,  jusU  cdque  irgusH  gdentia.  What  is  tixejusttml 
It  is  bnt  a  tnusm  to  assert  that  it  is  that  which  is  in  accordance  mih 
jus.  The  difficulty,  therefore,  is  reduced  to  this,  a  determination  of 
the  meaning  of  that  word.  Any  book  in  the  Roman  civil  law  that 
we  may  chance  to  take  up  treats  this  all-important  little  word  with 
the  greatest  consideration.  But,  we  think,  it  is  now  almost  the  uniyersal 
opinion  of  civilians  that  the  true  meaning  is  reached  in  this  way:— 
Jus  is  viewed  in  two  aspects,  (1)  subjectively,  (2)  objectively. 
Firstly,  it  expresses  the  general  body  of  the  law,  or  a  particukr 
rule  of  law;  secondly,  it  denotes  the  capacity  of  a  person  to  appeal 
to  the  law  or  rule  in  vindication  of  a  right.  Nowhere  does  it 
appear  that  the  rule  must  be  positum.  All  that  is  required  is  that  it 
exist.  It  may  have  been  derived  from  any  of  the  sources  of  the 
particular  system  of  law  which  is  appealed  to  for  the  vindication  of 
the  right.  Commonly  it  is  got  either  from  enactment  or  consuetude. 
In  countries  where  the  science  of  law  has  been  cultivated,  it  may  have 
been  discovered  by  the  scientific  jurist.  Where  law  is  codified,  it  is 
chiefly  discovered  and  shadowed  forth  in  a  more  or  less  hazy  form  by 
the  first  method.    The  scientific  jurist  discovers  it  by  the  second. 

Three  methods  of  procedure  in  reference  to  fixing  the  rule  of  law 
that  ought  to  govern  particular  jural  relations  seem  to  us  to  have  been 
historically  at  work.  The  first  subordinates  reason  to  imagination. 
This  occurs  where  laws  have  been  codified.  We  do  not  use  the  word 
imagination  in  its  technical  or  even  popular  sense.  But  it  most  be 
evident  that,  in  framing  a  code  which  is  to  apply  to  all  future  cases, 
imagination  in  some  sense  must  be  at  work.  The  second  niethod 
subordinates  everything  to  pure  reason.  The  third,  employing  reason 
analytically,  brings  imagination,  fancy,  and,  indeed,  all  the  mental 
powers  into  play. 

The  first  two  methods  have  their  disadvantagea  For  the  first  is  not 
adequate  to  provide  laws  beforehand  for  the  infinite  series  of 
complications  that  must  occur  in  all  human  societies.  Again,  proceeding 
by  the  second,  we  are  apt  to  generalize  too  readily,  and  to  ignore 
those  concrete  realities  which  are  the  tests  of  the  truthfulness  of 
doctrines  thus  founded.  The  third  method  approaches  most  nearly  to 
perfection.  It  is  the  method  employed  in  countries  which,  like  oar 
own,  have  not  formaUy  codified  their  laws.  The  Judge,  glided  by 
statute,  precedent,  and  custom,  employs  reason  analytically  to  discover 
the  true  ra^io  decidendi,  and  imagination,  eta,  to  test  this  new  emana- 
tion from  principle,  by  applying  it  to  concrete  cases  suggested  by  his 
own  mind.  Provided  the  soundness  of  these  views  as  to  discovering: 
the  rule  of  law  be  conceded,  we  think  the  Justinianean  defini- 
tion might  be  put  in  this  fonn: — Jurisprudence  is  the  knowledge  of 
the  character  of  existing  institutions,  as  well  as  of  the  rules  of  law 
applicable  to  the  relations  to  which  these  institutions  give  risa 

But  we  do  not  consider  such  a  definition  of  the  science  to  be 
correct.    Manifestly,  it  deals  with  qualities  which  are  really  accidental, 
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snd  sdence  vitiated  by  accidents    is  not  science.      It  is   worse 

than  reasoning  by  exceptions.    Onr  author's  definition  is,  however, 

eren  more  objectionable,  since  it  not  merely  includes,  but  deals  chiefly 

viih,  accidents.     It  fonnds  itself  professedly  on  the  Roman  and 

English  systems  of  Positive  Law.      Hence  the  soundness  of  our 

assertion,  for  it  mnst  be  self-evident  that  a  system  of  positive  law  may 

in  a  sense  be  necessary,  and  yet  not  contain  a  necessary  principle. 

Farther  still,  both  definitions  exclude  International  Lata  from  Juris- 

pradence.    The  Boman  jurists  could  not  well  include  what  in  early 

tzmes  did  not,  from  the  very  hostile  nature  of  the  relations  between 

^ates,  exists  and  in  later  times  did  not  require  to  exist,  seeing  there 

I  was  really  no  state  but  the  Boman.    Neither  excuse  is  available  to  our 

aathor;   but  he  attempts   to  get   over  the  difficulty  by  denying 

the   existence  of    International  Law    as   such.      We  cannot  but 

admire  the  logical  power  displayed  in  the  attempt  to  show  that 

htemational  Law  is  merely  Positive  Morality.      But  what  else  is 

Positive  Law?     We  mean,  of  course,  Positive  Law  worthy  of  the 

I  oanie,  that  is,  as  much  of  it  as  is  conformable  to  "right  and  justice."    It 

is  purely  and  simply  Positive  Morality  limited  territorially,   and 

'.  trforced  within  these  limita    It  is  like  International  Law,  an  inter- 

.  pRfiatioa  more  or  less  accurate  of  what  ought  to  be  deemed  law  in 

\  certain  known  or  determined  circumstances  and  relations.*    Neither 

vof  equally  high  merit  with  morality  as  such,  but  the  difference  is 

^of  d^ree,  not  of  kind.    But  Mr  Austin  would  say:  "You  cannot 

'  ofcrce  International  Law.    It  is  not  the  command  of  a  sovereign.^' 

^  power  to  enforce  is  the  essence  of  a  law,  then  verily  might  makes 

^t,  and  freedom  is  one  of  the  biggest  fallacies  that  ever  was  imposed 

I  upon  the  world.    But  this  is  not  so.    In  every  nation  law  is  enacted, 

io  whatever  form,  by  the  national  will,  however  ascertained,  and  has  its 

feandation  (provided  it  be  2ati;,not  merely  coprto^)  in  loyal  human  hearts, 

sot  in  the  sabres  of  dragoons  or  the  truncheons  of  policemen.     But 

International  Law  can  claim  even  a  higher  authority.     For  it  is 

f  oacted,  so  far  as  it  exists,  by  the  will  of  civilized  mankind.    More- 

'  orer,  it  can  be,  nay,  continually  is,  enforced.     Otherwise,  what  mean 

\  embassies,  congresses,  wars  ?    Private  International  Law  is  continu- 

I  ally  enforced  by  the  ordinary  tribunals  of  different  nations.     It  is,  we 

'!  bdieve,  matter  of  cordial  agreement  among  European  Publicists  that 

there  should  be  direct  judicial  machinery  provided  for  enforcing 

PabUc  International  Law.f    That  would  practically  be  nothing  else 

*  Th«  metliod  of  interpretatioii  is  quite  ImmAterial.  Tbe  utiiitMiMi  and  the 
iniiritioiMJiwt  are  alike  interpreters. 

t  We  regret  that  we  haTe  not  had  an  opportonity  of  notidng  in  a  more  prominent 
manner  Professor  Lorimer's  Taloable  and  snggestife  paper  on  the  Revue  de  Droit 
fnlemational  et  de  Legidation  Oamparie,  entitled  "  Proporition  d'  nn  Gongrte  Inter- 
Batiooal  Bae^  snr  la  Piineipe  De  Faoto."  It  is  weU  worthy  of  attention,  altboogh  we 
fear  its  hopeful  and  ingenious  scheme  wiU  not  be  realized  until  Bismarddsm  has  recei?ed 
its  qmettts,  and  the  enormous  aggressiTe  power  of  the  new  G^erman  X^pire  has  been 
cediNsdbjthe  real  of  Buropo  within  kteable  limits. 
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than  a  "  police  arrangement,"  bnt  wonld  in  the  opinion  of  our  author 
at  once  change  the  aspect,  almost  indefinitely  enlaige  the  fdi,  of 
Jnrispmdence. 

The  two  objections  we  have  taken  to  the  definitions  before 
ns  indicate,  at  least  negatively,  what  is  the  province  of  juris- 
pmdence.  We  shall  not  venture  on  a  definition,  but  we  may  say  that 
Jorisprndence  shonld  deal  merely  with  essential  tmthsy  and  siionld 
have  a  higher  aim  than  passive  "  obedience  to  the  commands  of  sove- 
reigns." Oar  author  had  once  for  all  a  glimpse  of  the  tmth  when  he 
made  the  discovery  that  there  are  principles  common  to  all  systems  of 
Jnrispradence.  Had  he  not  too  hastily  disposed  of  these  as  beneath 
the  dignity  of  science  he  might  have  discovered  that  they  are  more 
important  than  he  considered  them.  Le&  the  circumstances  and 
relations  be  in  any  cases  identical,  and  we  confess  that  we  cannot  see 
why  the  appropriate  principles  of  law  should  ever  vary.  Humaa 
ignorance  is  one  great  cause  of  variation,  but  it  is  not  the  most 
common.  The  relations  may  be,  indeed,  very  commonly  are,  the 
same,  and  yet  the  circumstances  may  so  vary  as  justly  to  demand 
very  considerable  variation  in  legal  principla  Take  the  relation 
between  husband  and  wife.  It  is,  of  course,  perfectly  proper 
to  enact  that  marriages  shall  not  take  place  until  the  parties  possess 
mental  and  physical  capacity.  But  the  question  of  the  existence  or 
non-existence  of  these  is  one  of  fact.  In  one  climate  the  phenomena 
indicating  their  advent  appear  much  earlier  than  in  another.  Hence 
the  age  at  which  marriages  are  permissible  vary  in  difierent  countries. 
That  is  to  say; — the  laws  of  different  countries  on  this  point  appear 
to  vary.  But  the  principle  is  that  capacity  must  exist,  and  we 
interpret  it  according  to  the  peculiar  circumstances  in  which  the 
people  for  whom  we  are  legislating  are  placed.  In  other  words— we 
make  the  expression  and  application  of  law  depend  on  fact  Again,  a 
pastoral  people  like  the  ancient  Jews  would  not  require  so  complicated 
a  system  of  law  as  a  commercial  nation  like  Qreat  Britain.  But  the 
difference  here  is  not  so  much  as  to  principles  as  to  details.  The 
truth  seems  to  be  not  merely  that  some  principles  are  common  to  all 
laws,  but  that  legal  principles  are  in  their  essential  nature  universal, 
and  that  it  is  in  their  interpretation  that  the  diversity  is  caused 
The  result  is,  that  ''  all  human  laws  are  merely  declaratory — ^that 
all  law  which  is  not  of  this  kind  is  merely  a  violation  of  law." 

(To  he  continuecL) 
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BEPOBT  OP  THE  COMMITTEE  ON  BILLS  ON  THE  ABOLITION  OP 

TENUBE  (SCOTLAND)  BILL, '1870.  t 

Committee. 


JoRir  Cabuent,  Esq.,  S.S.G. 

J.  C.  Bboch,  Esq.,  W.S. 

Sheriff  M'Labev. 

Sheriff  Cahpbbll. 

W.  GUTHBIB,  Eaq.,  AdTooate  (absent). 


Sheriff  Jauesok. 

Sheriff  MoNOBiBFF. 

J.  F.  M'LEirzrAN,  Esq.,  Advocate  (absent) 

8.  Raleigh,  Esq. 

D.  Cbawfobd,  Esq.,  Advocate. 


The  Committee  have  had  several  meetings  on  the  subject  of  the 
Feudal  and  Burgage  Tenures  Abolition  BUI,  and  have  agreed  to  the 
following  Report: — 

The  Committee  approve  of  the  object  of  the  Bill,  as  indicated  in  its 
title.  The  technicalities  of  the  feudal  system  of  conveyancing  have, 
to  a  very  large  extent,  been  already  swept  away  by  a  series  of  Acts  of 
Parliament  commencing  in  1845,  and  only  recently  completed.  The 
substance  of  these  Acts  is  embodied  in  the  Titles  to  Land  Consolida- 
tion Act,  1868,  containing  167  clauses,  with  a  schedule  of  forms,  and 
constituting  a  complete  code  of  conveyancing  law.  During  the  last 
twenty-five  years  the  highest  professional  talent  and  skill  of  the 
country  has  been  applied  to  the  improvement  and  simplification  of 
conveyancing  in  Scotland.  Through  the  efibrts  of  successive  Law 
Officers  of  the  Crown,  supported  by  the  legal  profession,  it  is  well 
known  that  a  system  of  conveyancing  has  been  matured  which  com- 
bines in  a  very  high  degree  the  requisites  of  security  of  title  with 
brevity  and  simplicity  in  the  form  of  conveyances.  In  these  respects 
it  is  believed  that  a  Scotch  title,  made  up  under  the  existing  form  of 
procedure,  will  bear  a  favourable  comparison  with  a  title  made  up 
under  the  law  of  England,  or  any  other  country. 

So  far  as  regards  the  mere  title  to  landed  property,  the  system  of 
feudal  tenure  was  chiefly  objectionable  in  this  respect,  that  once  in  a 
lifetime  it  might  become  necessary  for  the  vassal  to  obtain  a  charter 
by  progress,  that  is,  a  charter  from  the  superior,  renewing  or  confirming 
the  original  grant  of  the  estate.  These  charters  by  progress  are  now 
replaced  by  writs  of  investiture  indorsed  on  the  conveyances,  and  the 
grievance  which  this  formality  represents  is  thus  considerably 
diminished.  It  is  believed  the  profession  will  readily  acquiesce  in  the 
entire  abolition  of  these  writs,  in  order  still  further  to  simplify  titles; 
and  although  the  necessity  of  applying  to  the  superior  for  a  writ  of 
investiture  under  the  present  system  operates  as  an  indirect  security 

*  The  |Nipen  selected  for  pnbUoation  by  the  Gk>imoU  of  this  Society  wiU,  by  arrange- 
i&ent^  be  published  in  the  /oiirnoZ  of  Jvin$prwknoej  but  the  Society  is  not  to  be 
^entood  as  becoming  in  any  sense  responsible  for  the  other  contents  of  the  Journal 
ud  the  eondncton  of  the  Journal  do  not  assume  any  responsibility  for  the  style  or 
opinioDs  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 

t  This  Beport  (pr^ared  last  June)  was,  by  InadTertenoe,  omitted  in  the  Trangaolion« 
^l»t  jmc,  tboogh  ofdered  to  be  printed. 
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to  the  superior  for  the  payment  of  his  casoalties,  the  abolition  of  such 
writs  may  not  be  seriously  objected  to  by  the  proprietors  of  superiorities. 
The  title  to  an  estate,  whether  of  property  or  superiority,  would  then 
stand  on  the  original  charter,  and  the  series  of  record^  convq^uices 
or  services  by  which  the  estate  was  transmitted  from  one  proprietor 
to  another. 

The  Bill  now  before  Parliament^  however,  goes  much  further.  It 
not  only  abolishes  the  relation  of  superior  and  vassal,  but  converts 
feu-duties  and  casualties  into  real  burdens.  The  Committee  do 
not  object  to  the  contemplated  abolition  of  the  relation  of  superior 
and  vassal,  in  so  fEir  as  that  relation  implies  that  the  vassal  or  owner 
in  possession  holds  his  estate  by  a  particular  tenure  from  the 
superior.  This  change  in  the  theory  of  the  law  is,  in  their  opinion,  a 
fitting  sequel  to  the  abolition  of  charters  by  progress  and  writs  of 
investiture.  But  assuming  that  the  relation  of  tenure  is  abolished, 
there  still  remain  two  separate  estates  in  the  land,  neither  of  them 
dependent  on  the  other,  but  each  standing  upon  a  separated  recorded 
instrument  of  title,  and  each  constituting  a  first-class  investment  The 
Committee  see  no  good  reason  for  interfering  with  the  rights  of  either 
party  in  such  a  way  as  to  destroy  his  estate  in  the  land.  The  Lord 
Advocate's  Bill  proposes  to  deprive  the  superior's  right  of  all  the 
attributes  of  an  estate  in  land,  and  to  convert  it  into  a  mere 
burden  upon  the  estate  of  the  vassal,  and  one  not  appearing  on  the 
public  records.  This  is  obviously  a  very  serious  interference  with 
proprietary  rights,  and  is  calculated  to  give  rise  to  well-founded 
apprehensions  on  the  part  of  superiors  which  may  be  prejudicial  to 
the  success  of  the  Bill. 

The  first  and  most  obvious  effect  of  this  measure  is  to  nullify  all 
existing  heritable  securities  or  mortgages  upon  rights  of  superiority, 
and  to  render  it  impossible  for  the  future  to  raise  money  by  loan  on 
such  security.  Existing  heritable  creditors,  no  doubt,  may  have  their 
securities  reserved  to  them  by  inserting  words  in  the  statute  to  that 
effect,  only  they  will  have  a  much  worse  description  of  security  than 
they  have  at  present  But,  as  regards  the  future,  it  may  safely  be 
asserted  that  capitalists  will  not  lend  on  the  security  of  a  real  burdea 
They  will  not  do  so  for  this  simple  reason,  that  no  means  exist,  or  can 
be  supplied,  for  enabling  the  creditor  to  ascertain  that  the  subject  is 
not  already  mortgaged  to  its  full  value.  Under  our  system  of  records, 
money  lent  on  land  is  absolutely  secure,  as  is  proved  by  the  low  rate 
of  interest  which  it  bears.  Under  the  English  system  of  conveyancing, 
the  same  object  is  less  perfectly  attained  by  delivering  the  tiUe-deeds 
of  the  subject  to  the  creditor.  But,  under  the  Lord  Advocate's  Bill, 
the  proprietors  of  what  are  now  superiorities  cease  to  have  either  title 
or  estate.  They  have  no  document  of  real  title  in  their  possession 
which  they  can  either  put  upon  the  register,  or  deliver  to  a  creditor 
byway  of  mortgage.  The  result  is,  that  property  of  enormous  magni- 
tude, which  at  present  constitutes  a  first-class  security,  is  rendered 
utterly  worthless  for  that  purpose. 
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Whatefer  opinions  may  be  entertained  a8  to  the  propriety  of  dis- 
coatbniing  the  feudal  tenure,  justice  requires  that  the  change  should 
be  scoompUshed  with  as  little  injury  as  possible  to  the  peouniaiy 
interuts  of  superiors.  Superiorities  under  the  present  system  con- 
stitote  a  first-class  security,  and  are  much  sought  after  by  corporations, 
trustees  of  charitable  institutions,  and  other  purchasers  for  permanent 
iorestment  Heal  burdens  at  present  are  not  a  marketable  security, 
and  the  proposed  conversion  of  superiorities  into  real  burdens  would 
inyolfe  a  diminution  of  several  years'  purchase  in  their  value,  and  a 
consequent  loss  of  some  millions  of  money  on  the  aggregate  value  of 
this  description  of  property.  Under  the  present  system,  a  superior 
iutf  a  better  security  for  his  feu-duties  than  a  heritable  creditor  or 
mortgagee  has  for  his  money;  but  if  the  estate  of  superiority  is  reduced 
to  the  level  of  a  real  burden  on  the  property,  the  superior's  security 
for  all  practical  purposes  would  not  be  nearly  so  good  as  that  of  a 
hedtable  creditor;  because,  although  he  would  imdoubtedly  have 
priority  in  bankruptcy,  yet  the  proposed  change  would  have  the  effect 
•  of  destroying  the  means  of  enforcing  payment  which  he  at  present 
possessesL 

Under  the  existing  law,  as  soon  as  two  years'  feu-4uty  are  in  arrear, 
the  superior  may  bring  an  action  for  forfeiture  of  the  fen.  This 
.  lanedy  is  rarely  resorted  to,  but  in  practice  it  is  well  known  that  the 
t  existence  of  tins  right  affords  complete  protection,  so  much  so,  that 
f  leHluties,  as  a  genend  rule,  are  paid  immediately  on  demand.  Without 
;  tb  right  of  forfeiture,  or  some  equivalent  for  it,  the  smaller  class  of 
:  bduties  (which  are  often  less  than  a  shilling  a  year  on  a  house,  but 
f  imount  in  the  aggregate  to  very  large  sums)  could  not  be  collected; 
;  in  fiict^  they  would  not  pay  the  cost  of  collectioa 

The  Committee  are  not  insensible  to  the  apparent  incongruity  of 
mamtaining  the  right  of  forfeiture  while  abolishing  the  estate  of 
superiority,  to  which  it  is  incident.  But  in  their  opinion  the  estate 
of  the  superior  ought  to  be  maintained,  no  longer  indeed  as  an  estate 
^  of  superiority,  but  as  an  estate  of  the  same  description  and  of  the  like 
^ne.  It  deserves  to  be  noticed  that,  under  the  existing  law,  feu- 
'  duties  cannot  be  reserved  upon  the  sale  of  property  held  by  burgage- 
:  tenure,  and  therefore,  where  it  is  desired  to  create  a  perpetual  charge 
ou  this  description  of  property,  which  shall  be  as  good  as  a  feu-duty, 
and  shall  sell  for  the  same  number  of  years'  purohase,  conveyancers 
are  in  the  practice  of  not  only  making  the  charge  a  real  burden,  but 
also  reconveyiog  the  lands  in  security  of  the  ground-annual  or  charge 
on  the  lands.  The  object  of  this  is  to  enable  the  creditor  to  operate 
payment  by  a  sale  of  the  estate.  Nothing  can  more  clearly  show  that 
the  possession  of  an  estate  in  the  land  is  a  valuable  incident  of  the 
superior's  right,  of  which  he  cannot  be  deprived  without  an  interference 
with  the  rights  of  property. 

If  the  superiority  estate  is  not  maintained  in  some  form  as  a  separ^ 
%te  estate,  it  will  be  necessary  to  require  the  insertion  of  the  amount 
of  the  feu-duty,  or  equivalent  burden^  in  all  future  conveyances  of 
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the  property,  under  pain  of  nullity.    If  this  is  not  required,  the 
existence  of  the  burden  may  be  concealed  from  a  purchaser,  who,  ia 
consequence,  may  be  induced  to  give  a  full  price  for  property  on  the 
representation  that  it  is  unincumbered,  although  in  reality  there  is  a 
feu-duty  upon  it  representing  half  its  value.     Under  the  present 
system  a  purchaser  cannot  be  compelled  to  take  a  title  without 
production  of  a  charter,  showing  the  amount  of  the  feu-duty  and 
casualties  affecting  the  property.    Beal  burdens  under  the  present 
law  must  be  engrossed  in  every  conveyance,  either  at  full  length  or 
by  reference  to  a  recorded  conveyance  containing  them.    If  the  burden 
does  not  appear  in  the  seller's  conveyance,  the  purchaser  takes  the 
estate  free  from  the  burden.    To  prevent  the  creditor's  right  from 
being  defeated  by  the  fraud  of  the  debtor-proprietor,  a  condition  of 
forfeiture  in  case  of  non-insertion  is  stipulated  for,  and  is  a  matter  of 
usual  style  in  all  grants  of  land  subject  to  reserved  real  burdens. 

It  would  appear  that  the  framer  of  the  Lord  Advocate's  Bill  has 
not  sufficiently  considered  the  peculiar  position  of  the  estate  of  an 
over-superior  of  urban  property.  It  frequently  happens  that  a 
municipal  corporation  or  other  Crown  vassal  has  feued  lands  in  or 
adjacent  to  a  town  in  allotments  of  considerable  size — ^say  from  20  to 
50  acres,  for  a  comparatively  moderate  feu-duty;  that  these  feus  are . 
taken  by  builders  and  others  on  speculation,  and  are  afterwards  sub- 
feud  in  single  stances  for  a  larger  aggregate  duty.  Under  the  present 
system,  each  party  having  an  estate  in  the  land,  the  over>superior 
recovers  his  feu-duty  from  the  mid-superior,  ie.,  the  builder,  or  his 
successor,  who  again  indemnifies  himself  by  collecting  the  larger  dntv 
from  the  sub-feuars.  The  sub-feuars  have  no  concern  with  the  duly 
exigible  by  the  over-superior  from  the  mid-superior.  In  practice  they 
never  could  be  called  upon  to  pay  it,  for  in  case  of  default  on  the  part 
of  the  mid-superior,  the  remedy  would  be  forfeiture  of  the  mid-supe- 
riority— a  measure  which  would  not  affect  their  right  But  by  the 
present  Bill,  the  two  feu-duties  are  both  made  burdens  on  the  right 
of  the  feuar;  and  the  over-superior,  being  deprived  of  his  remedy  by 
way  of  forfeiture,  would,  in  case  of  the  mid-superior's  default,  Ik 
driven  to  proceed  against  the  property.  To  save  trouble,  he  would 
select  a  single  tenement  having  a  rental  equal  to  his  feu-duty,  and 
leave  the  unfortunate  proprietor  to  operate  his  relief  by  bringing 
separate  actions  against  all  the  other  feuars,  perhaps  fifty  in  number, 
for  their  proportional  parts  of  the  over-superior's  feu-duty.  The 
existence  of  this  right  on  the  part  of  the  over-superior  would, 
moreover,  prevent  every  one  of  the  actual  proprietors  or  sub-feuars 
from  raising  money  on  the  security  of  his  tenement,  except  at  a  veiy 
high  rate  of  interest;  because  each  tenement,  according  to  the  con- 
ception of  the  Bill,  is  preferably  charged  with  the  over-superior  s 
feu-duty,  which,  in  most  cases,  is  of  greater  value  than  any  single 
tenement 

Another  difficulty  incident  to  this  state  of  matters  is,  that  neither 
the  over-superior  nor  the  mid-superior  has  any  document  of  title  or 
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obKgation  specifying  the  duty  which  the  one  owes  to  the  other.  For 
this  purpose  resort  must  be  had,  in  all  time  coming,  to  a  deed  anterior 
to  the  passing  of  the  Act;  and  it  is  easy  to  see  that,  after  the  elapse 
of  a  certain  interval  of  time,  it  may  be  very  difficult  to  ascertain  who 
is  in  right  of  the  obligation,  and  who  is  liable  in  performance  of  it. 
These  difficulties  can  only  be  obviated  in  one  of  two  ways;  either  by 
a  compulsory  allocation  of  the  over-superior's  feu-duty,  or  by  pre-> 
serving  the  separate  estates,  with  the  power  of  forfeiture  in  case  of 
default  in  payments  The  method  of  allocation  would  be  unjust  to 
the  over-superior,  as  diminishing  the  value  of  his  estate,  by  making 
the  duties  more  difficult  of  collection ;  so  that,  on  this  ground  also, 
the  opinion  of  the  Committee  is  in  favour  of  maintaining  the 
mperior's  estate,  while  abolishing  the  theoretical  dependance  of  the 
feoar's  estate  upon  it 

The  Committee  have  observed  that  although  feu-charters  very 
pnerally  contain  a  reservation  of  the  mines  and  minerals  in  favour  of 
the  superior,  no  notice  is  taken  of  this  right  in  the  Bill  under  con- 
sideration. Under  the  present  system,  all  such  reserved  rights  are 
eomprised  in  the  superior's  general  estate  in  the  land,  which  it  seems 
intended  by  the  present  Bill  to  destroy. 

The  Committee  believe  that  the  views  to  which  they  have  given 
expression  will  be  concurred  in  by  the  legal  profession  generally 
ttroiighout  Scotland,  and  that  in  consequence  considerable  changes 
mil  be  made  in  the  framework  of  the  Bill  on  its  passage  through  the 
Bouses  of  Parliament.  They  have  therefore  refrained  from  special 
criticism  upon  the  clauses  of  the  Bill,  though  many  of  them  will 
require  vety  much  alteration  in  important  particulars.  They  will  only 
add,  that  the  provisions  in  clauses  24  and  25  as  to  prescription  of 
titles  appear  to  them  to  be  fraught  with  serious  danger  to  the  rights 
tf  property.  They  recommend,  in  preference,  that  the  period  of 
prescriptive  possession  should  simply  be  reduced  from  forty  to  twenty 
fears,  and  that,  in  other  respects,  the  law  of  prescription  of  heritable 
rights  should  remain  unchanged. 

The  Committee  approve  of  the  contemplated  abolition  of  the  privilege 
of  reduction  ex  capite  lecti,  but  would  suggest  that  at  the  same  time 
provision  should  be  made  for  extending  to  testators  in  Scotland  the 
means  of  protection  against  importunity  which  are  afforded  by  the  law 
of  England. 

They  desire  to  add  the  eicpression  of  their  opinion,  that  in  any  Bill 
dealing  with  feudal  tenure,  provision  should  be  made  for  commuting 
the  casualties  of  superiority,  presently  payable  on  the  entry  of  heirs 
and  purchasers,  into  an  equivalent  annual  payment  to  be  added  to  the 
feu-duty.  These  irregular  payments  of  single,  double,  or  treble  feu- 
duty,  according  to  the  terms  of  the  particular  charter,  and  sometimes 
even  of  a  year's  rental  of  the  lands,  are  very  inconvenient  to  feuars, 
and  constitute  in  fact  the  chief  grievance  incident  to  the  feudal  tenure. 
IJnder  the  English  Copyhold  Enfranchisement  Acts,  facilities  are 
given  for  (he  vduntary  commutation  of  similar  payments,  oJled  fines. 
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which  are  in  use  to  be  levied  by  lords  of  the  manor,  on  the  admisdon 
of  copyhold  tenants.    It  is  thought  that  provisions  of  a  similar  nature 
wonld  be  largely  taken  advantage  of  by  Scotch  fenars.    The  Legishttnre 
might  also  with  propriety  declare  null  any  stipulations  in  future  con- 
tracts of  sale  for  payments  or  prestations  in  the  nature  of  ground-rent, 
recurring  at  intervals  of  longer  duration  than  a  year.     To  facilitate 
the  extinction  of  feu-duties  of  small  amount,  power  might  be  given  to 
the  feuar  to  purchase  up  the  duty  at  the  highest  price  which  feu-duties 
are  known  to  bring  in  the  market — say  at  twenty-five  years'  purchase. 
Although  in  most  cases  the  feu-duty  would  not  be  worth  so  much  as 
this,  many  feuars  would  be  willing  to  give  it  to  extinguish  a  trifling 
charge  on  their  lands.    If  they  were  not  willing  to  make  an  extra 
payment  for  the  privilege  of  compulsory  purchase,  they  could  not  be 
heard  to  complain  of  the  incidence  of  the  feu-duty  as  a  grievance. 

J.  C.  BRODIE,  Chairman, 


At  a  meeting  of  the  Society  held  on  the  4th  day  of  April,  1870, 
the  following  resolution  was  agreed  to: — 

"  The  meeting  adopts  the  Beport  of  the  Committee,  except  in  so  far 
as  it  approves  of  the  proposal  in  the  Bill  to  abolish  Feudal  and  Buigage 
Tenure." 


THE  LANDLORDS'  HYPOTHECS. 

Bt    JOHN    KIBKPATRICK,    Esq.,    Advocate. 

flUad  March  22, 1871). 

Those  who  advocate  the  abolition  of  the  law  of  hypothec  appear, 
for  the  most  part,  to  be  persons  whose  desire  for  '  reform'  prepon- 
derates so  greatly  over  their  knowledge  of  history  or  their  deference 
to  the  experience  of  by-gone  ages,  that  it  would  probably  be  useless 
to  attempt  to  refute  their  views  by  any  arguments  derived  from 
an  historical  inquiry  into  the  origin  and  nature  of  the  law.  If 
we  pointed  out  that  the  landlords'  hypothecs  were  in  use  at  Rome 
several  centuries  before  the  Christian  era,  that  they  soon  received  the 
express  sanction  of  the  Prastors  as  an  eminently  equitable  arrangeosent 
for  dominua  and  colonus  alike,  and  that  their  expediency  has  for  a 
period  of  two  thousand  years  been  so  universally  recognised  in  every 
country  where  the  Roman  law  has  been  adopted,  that  they  are  invariably 
regarded  as  among  the  naturaiia  negotii,  unless  excluded  by  express 
convention;  if  we  proved  that  the  law  of  distress  in  Ireland  may  be 
traceji  back  to  a  period  even  earlier  than  the  venerable  Senchus  Mor, 
the  celebrated  Celtic  code  compiled  under  the  auspices  of  St  Patrick 
himself^  and  in  England  to  the  Teutonic  customs  prevalent  long  before 
the  Conquest,  and  that  in  Scotland  the  same  stringent  remedy  existed 
from  a  very  early  period,  until  modified  by  the  influence  of  the  Roman 
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law  at  the  beginning  of  the  seventeenth  century,  and  finally  divested  of 
all  its  objectionable  characteristics  by  the  Hypothec  Act  of  1867 — the 
considerations  we  should  derive  from  such  researches  would  probably 
appear  trivial  when  opposed  to  the  'practical'  arguments  of  that  class 
of  reformers  with  whom  we  have  principally  to  deal  Assuming,  then, 
that  in  the  present  case  historical  research  will  lead  to  no  satisfactory 
conclusion,  and  that  it  matters  not  when  or  why  the  landlords' 
hypothecs  were  introduced,  or  how  they  were  gradually  developed  in 
Scotland,  let  us  at  once  plunge  in  mediaa  res,  and  endeavour  to  show 
that  these  hypothecs  are  based  on  sound  principles  of  equity,  or  rather 
of  political  economy,  that  their  retention  in  the  law  of  Scotland  is 
expedient,  and  that  the  popular  arguments  in  favour  of  their  abolition 
are  fiillacious. 

Political  economists  usually  distribute  capitalists  into  three  different 
classes: — (1)  Those  who  merely  abstain  from  consuming  their  capital, 
are  content  to  receive  the  lowest  current  rate  of  interest  for  its  use, 
and  require  absolutely  good  security  for  the  payment  of  that  interest; 
(2)  Those  who  invest  their  capital  without  security,  and  therefore 
reqaire  a  high  rate  of  interest;  (3)  Those  who  consume  their  capital 
in  commercial  pursuits,  personally  superintend  those  pursuits,  and 
require  a  still  higher  return.  Familiar  examples  of  the  three  classes 
respectively  are  the  holder  of  a  heritable  bond,  the  sleeping  partner 
or  the  speculator  in  hazardous  investments,  and  the  ordinary  merchant 
or  tradesman.  The  first  class  obtains  the  low  rate  of  interest  termed 
by  political  economists  the  wages  of  abstinence,  the  second  class  obtains 
▼ages  of  abstinence  together  with  wages  of  risk,  while  the  third  requires 
a  third  elenient  in  addition  to  these  two,  viz.,  the  wages  of  superin- 
tendence. These  three  elements  are  commonly  known  as  interest, 
iosarance,  and  price  of  labour  respectively.  There  exists,  of  course, 
&Q  infinite  number  of  gradations  between  these  different  classes  of 
capitalists,  and  many  persons  belong  to  two  or  more  classes  at  the 
same  time ;  but  it  may  be  safely  asserted  that  most  of  their  investments 
fall  distinctly  under  one  or  other  of  the  three.  Now,  to  which  of  these 
classes  does  the  proprietor  of  land  or  houses  generally  belong?  Un- 
questionably to  the  first  He  abstains  from  consuming  his  capital,  he 
receives  the  mere  reward  of  abstinence,  i,e.,  the  lowest  current  rate  of 
interest,  and  he  is  accordingly  entitled  to  demand  the  most  unexcep- 
tionable security.  If  the  owner  of  a  house  or  an  estate  appear  fre- 
quently to  receive  a  rent  considerably  in  excess  of  the  lowest  current 
rate  of  interest,  that  excess,  it  need  hardly  be  said,  is  in  almost  every 
case  either  a  compensation  for  deterioration  or  a  repayment  of  outlay. 
Capitalists  of  this  description  are,  therefore,  entitled  to  demand  absolute 
security  for  the  payment  of  their  rents.  The  question  then  arises — 
What  security  will  at  once  afford  the  greatest  security  to  the  lender 
of  this  kind  of  capital,  and  impose  the  slightest  possible  burden  on  the 
borrower?  As  a  rule,  the  tenant  cannot  prepay  his  rent,  nor  would 
it  be  reasonable  to  demand  that  payment  of  the  interest  should  precede 
the  enjoyment  of  the  capital  which  is  to  produce  that  interest    Few 
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tenants  can  offer  their  landlords  good  real  security,  while  the  personal 
Security  of  cautioners,  when  procurable,  might  often  be  rejected  by  the 
landlord.  What  species  of  security  then  can  be  devised  that  will  meet 
with  the  approbation  of  all  classes  of  landlords  and  tenants  alike? 
The  natural  and  reasonable  answer  to  this  inquiry  seems  to  be»  that 
a  security  which  every  tenant  alike  can  offer  to  his  landlord,  is  the 
labour  of  his  own  hands,  or  his  stock-in-trade,  or  the  furniture  of  his 
house.  He  can  offer  as  a  pledge  those  very  objects  which  it  is  his  highest 
interest  to  preserve  and  improve,  upon  which  his  comfort,  his  happi- 
ness, nay,  his  very  existence  depend.  A  security  more  acceptable  to 
the  landlord,  or  more  convenient  to  the  tenant,  cannot  possibly  be 
conceived. 

In  order,  however,  that  a  form  of  security  should  be  unobjectionable 
in  every  respect,  it  must  not  merely  be  beneficial  to  the  debtor  and  the 
creditor,  but  it  must  in  no  way  interfere  with  the  liberty  of  third  parties. 
In  the  latter  requisite  the  law  of  Scotland  was  formerly  defective; 
for,  prior  to  the  passing  of  the  Hypothec  Act  of  1867,  the  landlord  of 
a  tenant  whose  rent  was  unpaid,  was  entitled  to  claim  restitution  of 
grain  from  persons  who  had  purchased  it  from  that  tenant  bond  fide, 
but  not  by  balk  in  open  market.  The  incompatibility  of  this  doctrine 
with  the  interests  of  commerce  was  brought  into  prominent  relief  by 
the  well-known  cases  of  the  Earl  of  Dalhousie  v.  Dunhp,  27th  Feb., 
1829,  aff.  by  H.  L.,  7th  December,  1830,  and  Bams  v.  AUan,  1st 
June,  1864.  In  consequence  of  the  indignant  remonstrances  to  which 
the  latter  decision  gave  rise  in  different  parts  of  the  country,  a  parlia- 
mentary commission  was  appointed  the  same  year  to  inquire  into  the 
state  of  this  branch  of  our  law.  The  report  of  the  Commissioners 
bears  that  they  considered  the  information  laid  before  them  to  have 
been  complete  and  exhaustive  of  the  subject,  and  that  the  opinion  of 
a  great  majority  was  in  favour  of  the  retention  of  the  subsisting  law, 
with  some  modifications.  The  Hypothec  Act,  framed  in  accordance  with 
their  recommendations,  and  passed  in  1867,  abolishes  the  landlord's  right 
to  demand  restitution  of  grain,  or  alternatively  payment  of  rent,  from 
any  bond  fide  purchaser  from  the  tenant,  whether  in  public  market 
and  by  bulk,  or  otherwise.  The  Act,  moreover,  declares  that  the 
landlord's  security  expires,  if  not  made  effectual  over  crop  and  stocking 
alike,  within  three  months  after  the  rent  has  become  due.  By  these 
limitations,  the  law  of  hypothec  was  entirely  divested  of  its  former 
prejudicial  influence  on  commerce;  the  "restraint  on  moveables  which 
our  law  reprobates"  was  at  length  removed,  and  farms  were  practically 
placed  on  the  same  footing  as  shops,  in  which  the  landlord  can  attach, 
either  in  security  or  in  execution,  those  wares  only  which  are  actually 
found  on  the  premises  at  the  moment  of  the  realisation  of  the  right. 
The  three  requisites  of  an  unexceptionable  form  of  security  therefore 
now  concur  in  the  form  of  which  we  are  treating: — (1)  It  is  a  con- 
venient form  for  the  debtor,  and,  indeed,  generally  the  sole  form  avail- 
able to  him ;  (2)  It  is  acceptable  to  the  creditor;  (3)  It  is  in  no  respect 
prejudicial  to  the  interests  of  third  partiea 
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Let;  us  now  examine  the  principal  arguments  employed  by  those 
who  r^rd  the  law  of  hypothec  as  unjust,  and  accordingly  urge  its 
aboIitioD. 

These  arguments  are  practically  reducible  to  two  in  number: — (1) 
Hypothec  creates  an  unfair  preference  in  favour  of  the  landlord  over 
other  creditors;  (2)  Hypothec  injures  the  credit  of  the  farmer.  The 
first  of  these  arguments  is  based  on  the  fact  that  the  sum  annually 
expended  by  tenants  for  manures,  seeds,  and  other  appliances,  often 
nearly  equals  the  rent  of  the  £Eirms;  ie.,  that  manure-merchants,  seed 
dealers,  and  other  tradesmen,  contribute  almost,  or  quite  as  much 
capital  towards  the  production  of  the  crop  as  the  landlord  who  supplies 
the  land.  It  is  next  assumed  as  an  incontrovertible  proposition  that  all 
who  contribute  capital  towards  producing  the  crop  have  an  absolutely 
equal  claim  against  the  tenant  and  his  effects ;  and  the  conclusion  is  then 
drawn  that  the  landlord  ought  to  rank  pari  passu  with  all  the  mercantile 
creditors  of  the  tenant.  In  other  words,  the  claim  of  the  landlord, 
who  receives  his  wages  of  abstinence  merely,  or  the  lowest  rate  of 
interest,  ought  to  be  placed  on  the  same  footing  as  that  of  creditors 
who  demand  interest,  insurance,  and  the  price  of  labour,  which  together 
constitute  the  highest  rate  of  interest.  The  landlord  is  to  be  deprived 
of  his  insurance,  which  consists  of  the  real  security,  while  the  other 
creditors  are  to  continue  to  enjoy  a  right  to  their  insurance,  which 
forms  part  of  the  price  of  their  goods.  This  is  precisely  equivalent  to 
saying  that  a  personal  creditor  has  quite  as  good  a  right  to  exact  pay- 
ment out  of  his  debtor's  land  as  the  heritable  creditors  to  whom  that 
land  is  mortgaged,  or  that  a  creditor  in  possession  of  a  pledge  on  which 
he  has  lent  money  has  no  better  right  to  be  satisfied  out  of  that  pledge 
than  any  other  personal  creditor  of  the  debtor.  The  obvious  absurdity 
of  this  conclusion  results  from  the  falsity  of  the  major  premiss,  that 
all  capitalists  are  absolutely  in  the  same  position,  while  truly  their 
equality  is  only  relativa 

The  second  argument — that  the  credit  of  the  fanner  is  injured  by 
the  operation  of  the  law  of  hjrpothec — may  thus  be  expanded  into  a 
syllogism: — ^Persons  who  give  some  creditors  a  preference  over  others 
injure  their  credit;  &rmers  are  such  persons;  therefore  their  credit  is 
injured.  The  fallacy  here  arises  from  the  falsity  of  the  major  premiss. 
Persons  who  grant  unfair  preferences  doubtless  injure  their  credit,  but 
it  cannot  reasonably  be  termed  unfair  to  postpone  the  claims  of 
mercantile  or  purely  personal  creditors,  to  that  of  the  landlord  who  is 
truly  a  real  creditor.  The  credit  of  the  farmer  is  indeed  limited  by 
the  operation  of  the  hypothec;  but  the  credit  of  every  borrower  of 
capital  is  necessarily  limited  in  proportion  to  the  amount  of  his  debt. 
The  term  preference,  moreover,  probably  tends  to  convey  an  erroneous 
impression  to  the  minds  of  many  of  those  who  propose  the  abolition 
of  the  law.  No  preference,  in  the  ordinary  sense  of  the  word,  exists, 
for  the  law  in  the  present  case  literally  gives  suum  cuique.  The 
landlord,  or  capitalist  of  the  first  class,  is  not  a  whit  better  secured 
by  his  real  security  than  the  mercantile  creditor,  or  capitalist  of  the 
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third  dass,  is,  on  an  average,  by  the  insurance  element  of  his  price. 
The  second  argament,  therefore^  manifestly  rests  on  the  same  un- 
warrantable assumption  as  the  first — viz.,  that  '  all  creditors  aie  in 
the  same  position/ 

In  the  next  place,  it  may  be  interesting  to  inquire,  with  what 
practical  results  die  abolition  of  the  law  of  hypothec  would  be  attended. 
The  most  obvious  is  that  the  landlord,  if  he  continued  to  retain  his 
present  position  as  a  capitalist  of  the  first  class,  receiving  the  lowest 
rate  of  interest  only,  would  then  be  compelled  to  demand  some  other 
real  security;  or  he  would  advance  into  the  second  class,  as  a  member 
of  which,  receiving  no  security,  he  would  become  entitled  to  a  con- 
siderably higher,  i.e.,  an  insurance  rate  of  interest  All,  therefore, 
save  the  wealthy  few,  who  could  either  offer  good  real  security  for,  or 
prepay  the  ordinary  rent,  or  else  be  prepared  for  the  alternative  of 
paying  an  insurance  rate,  would  be  entirely  excluded  from  agricultoral 
pursuits;  yet  we  are  sometimes  assured  by  'reformers'  that  if 
the  law  were  abolished,  landlords  would  generally  be  content  to  receive 
lower  rents  than  at  present,  without  demanding  any  security  whatever! 
Apart  from  the  consideration  that  all  monopolies  are  to  be  reprobated, 
another  result  of  the  abolition  of  the  law  would  be  that  those  numeroas 
poor,  and  often  not  easily  accessible,  small  farms,  which  abound  in 
every  mountainous  country,  and,  although  beneath  the  notice  of  the 
wealthier  agriculturist,  afford  subsistence  to  one  of  the  most  respectable 
sections  of  the  community,  would  necessarily  return  to  their 
primitive  condition  of  moor  and  swamp.  Not  only  would  this  retro- 
grade step  occasion  irreparable  pecuniary  loss  to  the  proprietors  of 
such  farms;  but  the  extinction  of  one  of  the  worthiest  and  most 
industrious  classes  of  society  would  inflict  a  serious  blow  on  the  moral 
welfare  of  the  whole  country.  Nor  would  the  abolition  of  the  law 
tend  to  improve  the  credit  of  farmers,  for  it  is  obvious  that  if  the  legal 
security  were  abolished,  it  would  necessarily  be  superseded  by  some 
other  form,  which  would  in  an  equal  or  still  higher  degree  restrain 
their  liberty  of  action,  and  proportionally  limit  their  credit 

Although  the  majority  of  those  who  disapprove  of  the  law  of 
hjrpothec  appears  to  consist  of  manure-merchants,  seed-dealers,  trades- 
men, and  others,  who  derive  their  arguments  from  the  isolated  cases 
of  apparent  hardship  which  have  occurred  within  their  own  experience, 
it  must  not  be  overlooked  that  their  views  have  found  a  number  of 
highly  respectable  supporters  of  a  better  informed  class,  among  whom 
may  be  mentioned  Mr  Charles  Carnegie,  M.P.  for  Forfar.  We  need 
hardly  say  that  we  trust  that  Mr  Carnegie's  Bill  for  the  abolition  oi 
the  rural  hypothec,  now  before  Parliament,  will^  never  become  law; 
and  we  protest  against  his  error  of  ranking  landlords  with  ''other 
personal  creditors;"  for,  as  we  have  above  pointed  out,  landlords,  as 
long  as  they  occupy  their  present  position  as  capitalists  of  the  first 
of  the  three  classes,  both  tndy  are,  and  are  justly  entitled  to  be  real 
creditors  in  the  proper  sense  of  the  word.  In  a  paper  which  appeared 
in  the  Joumai  of  Jurisprudence  for  1869,  the  arguments  to  which 
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the  Hypothec  Commissioners  of  18G4«  were  unable  to  assent,  and  the 
untenable  nature  of  which  has,  we  hope,  already  been  sufficiently 
demonstrated,  were  reproduced.  The  writer  has  ably  and  ingeniously 
laid  before  us  all  that  can  possibly  be  urged  in  favour  of  the  abolition 
of  the  law,  and  he  endeavours  to  strengthen  his  arguments  by  employing 
somewhat  vague  expressions  like  the  following: — "This  law  prevents  the 
parties  from  meeting  on  a  fair  footing  as  equal  contracting  parties,  and 
enables  one  of  them,  within  certain  limits,  to  dictate  what  he  pleases  to  the 
other. ; . . .  Besides  all  this,  the  operation  of  the  law  of  hypothec  deeply 
affects  social  organisation.  By  the  absolute  security  which  it  affords 
for  rent,  it  takes  away  all  motive  {i,e,,  in  the  landlord),  for  any  interest 
in  the  individual  tenants,  farther  than  to  require  them  to  afford  political 
support,  on  which  his  privileges,  present  or  future,  under  the  law  of 
hypothec  generally  enable  him  to  insist"  The  perusal  of  such 
language  would  tempt  one  to  suppose  that  the  law  of  hypothec  was  an 
instrument  of  oppression,  devised  by  some  despot  during  the  dark  ages, 
instead  of  a  simple  form  of  security  for  debt,  beneficial  to  debtor  and 
creditor  alike,  expressly  sanctioned  two  thousand  years  ago  by  the 
Roman  Prsetors,  in  the  exercise  of  their  equitable  jurisdiction,  and 
almost  universally  approved  of  throughout  the  civilised  world  ever 
since.  The  writer  appears  to  anticipate  that,  if  the  landlord  were  but 
deprived  of  his  present  security,  he  would  be  induced  forthwith  to 
manifest  a  kindly  interest  in  the  welfare  of  his  tenants,  and  to  reduce 
their  rents;  whereas  the  sole  result  would  be  that  the  landlord,  whose 
interest  in  his  tenants  is  chiefly  of  a  pecuniary  nature,  would  either 
require  some  other  security  instead  of  that  abolished,  or  would  be 
obliged  considerably  to  raise  his  rents.  Again,  in  the  present  state 
of  the  law,  it  is  hardly  conceivable  that  the  security  enjoyed  by  the 
landlord  can  be  converted  into  an  instrument  of  coercion;  and  if 
it  be  true  that  political  support  is  sometimes  extorted  from  recalcitrant 
tenants,  it  is  rather  by  threats  of  ejection,  than  by  the  operation 
of  the  law 'of  hypothea  Another  remark  of  the  same  learned 
writer  is  that  "  the  fear  of  the  extinction  of  the  humbler  tenantry,  as 
a  consequence  of  the  abolition  of  the  law  of  hypothec,  is  a  pure  delusion. 
In  land,  as  in  trade,  there  must  always  be  small  dealers  as  well  as 
large.''  Now,  it  is  true  that  there  are  small  farmers  as  well  as  small 
tradesmen,  as  the  urban  and  rural  hypothecs  enable  poor  but  industri- 
ous persons  to  raise  themselves  from  the  humbler  walks  of  life  to  a  better 
position  in  society;  but,  if  these  securities  be  abolished,  and  the  present 
convenient  ladder  of  ascent  be  thus  removed,  small  farmers  and  small 
dealers  alike  would  almost  cease  to  exist.  The  fallacy  of  the  proposi- 
tion may  also  be  shown  thus: — ''  There  must  always  be  small  dealers 

in  land,"  is  equivalent  to "there  must  always  be  borrowers  of 

small  capitals."  Now,  lenders  of  capital  invariably  either  require  good 
security,  or,  if  they  trust  to  the  mere  personal  security  of  the  borrower, 
they  demand  a  high  insurance  rate  of  interest  But,  hypothec  being 
abolished,  most  of  the  poor  borrowers  of  the  class  in  question  would 
be  unable  to  offer  any  other  security,  and  few  could  afford  to  pay  a 

VOU  XV.,  NO.  CLXXII. — APBII^  1871.  O 
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greatly  increased  rate  of  interest;  few,  therefore,  could  obtain  loans, 
i.e.,  but  few  small  farmers  could  exist. 

Another  form  of  what  is  substantially  the  same  argument  as  the 
first  of  the  two  already  noticed,  is  that  tradesmen  ignorantly  give 
credit  to  farmers,  and  find  too  late  to  their  cost  that  the  debtor's 
effects  to  which  they  trusted  are  unjustly  swept  away  by  a  preferential 
creditor.  Thb  apparently  plausible  reasoning,  however,  is  quite  un- 
sound on  the  grounds  already  stated.  In  the  first  place,  every  tradesman 
is,  or  ought  to  be,  aware  of  the  landlord's  right,  and  is  not  entitled  to 
trast  to  the  farmer's  effects  as  a  security;  in  the  second  place,  trades- 
men who  give  credit  rely,  not  on  any  prospective  real  security  obtainable 
from  their  debtors,  but  on  the  insurance  element  of  the  price  of  their 
goods;  and  lastly,  the  apparent  preference  of  the  landlord,  is  bat  the 
just  realisation  of  a  well-grounded  right,  analogous  to  a  poinding  of 
the  ground  for  a  heritable  debt. 

In  every  possible  aspect  of  the  matter,  therefore,  we  cannot  resist 
the  conclusion  that  the  law  is  just,  expedient  for  landlord  and  tenant 
alike,  and  in  no  way  prejudicial  to  the  interests  of  the  community  at 
large,  and  that  its  abolition  would  inevitably  be  fraught  with  highly 
objectionable,  and  in  many  cases  disastrous  consequences. 
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AND  THE  LAW  OF  ENTAIL. 

The  Lord  Advocate  has  announced  his  intention  of  again  introducing 
Bills  relating  to  the  tenure  of  land  and  the  law  of  entail.  It  may  be 
surmised  that  the  new  measure  on  the  former  subject  will  not  (Mer 
materially  from  the  amended  Bill  of  last  session,  and  that  the  Ent»l 
BUI  will  also  embody  generally  the  same  views  and  principles  as  its 
predecessor.  The  Bills  of  last  year  excited  unusual  interest  in  the  legal 
profession,  and,  as  might  have  been  expected,  the  criticism  which  they 
called  forth  was  far  from  unanimous.  From  any  point  of  view,  it  can 
hardly  be  regretted  that  the  pressure  of  other  business  has  postponed 
their  consideration  in  Parliament  till  this  year.  The  changes  proposed 
are  of  much  importance,  and  though  simple  in  principle,  involve  the 
consideration  of  intricate  details.  The  lapse  of  a  few  months  has 
given  time  for  the  schemes  to  be  matured,  for  alarm  to  subside,  and 
for  prejudices  to  fade.  In  this  respect  the  Tenure  Bill  stands  on  a 
different  footing  from  the  other,  and  is  much  more  nearly  ripe  for 
passing  into  law.  The  former,  which  was  introduced  in  February, 
received  at  once  the  diligent  attention  of  all  the  legal  bodies,  and  the 
instructive  reports  which  their  committees  returned  were  followed  by 
the  marked  improvement  of  the  Bill,  when  it  appeared  in  its  second 
edition.  The  Entail  Bill  was  not  published  till  the  end  of  April,  and  it 
soon  became  evident  that  the  hands  of  Parliament  were  so  full,  that 
there  was  no  chance  of  its  passing  during  the  session.  The  result  was 
that  the  majority  of  the  legal  societies  undei-took  its  consideration  in 
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a  more  languid  spirit,  and  several  of  them  received  no  report  from 
their  committees.  The  reason  of  this,  at  least  in  the  ease  of  some 
committees  which  had  bestowed  considerable  labour  on  the  Bill,  was 
not  alone  the  knowledge  that  the  measure  could  not  be  prosecuted  at 
the  time,  but,  in  conjunction  with  that,  the  great  difference  of  opinion 
on  the  questions  involved  which  was  found  to  prevail.  That  circum- 
stance only  adds  to  our  regret  that  reports  were  not  in  every  case 
completed,  and  the  views  of  the  profession  ventUated  on  a  subject  of 
so  much  public  interest. 

Notwithstanding  the  opposition  which  the  Tenure  Bill  in  its  original 
form  encountered  in  some  influential  quarters,  we  are  sanguine  enough 
to  believe  that  with  the  amendments  which  it  has  since  received  it 
will  pass  into  law  with  general  approval.  There  will  probably  be  some 
farther  changes — ^for  example,  in  the  clauses  relating  to  prescription — 
but  these  do  not  affect  the  principle  of  the  BiU.  "  The  feudal  tenure  of 
land,  and  the  relation  of  superior  and  vassal  shall  cease  to  exist,  and 
shall  be  incapable  of  being  created  for  the  future."  In  these  terms 
the  leading  object  of  the  Bill  is  briefly  expressed.  The  proposal  to 
discard  the  principle  which  lies  at  the  root  of  our  system  of  land 
rights,  and  is  essential  to  every  title  to  heritable  property,  was  startling. 
For  a  large  class  of  lawyers,  probably  diminishing  in  numbers,  but 
still  including  young  men  as  well  as  old,  the  feudal  system  of  convey- 
ancing possesses  a  strong,  not  to  say  a  baneful  fascination.  They 
regard  it  as  the  pride  and  palladium  of  the  law.  They  justly  admire 
the  ingenuity  with  whicli  it  has  been  adapted  to  modem  requirements. 
Having  learned  themselves  with  labour  the  secret  of  the  labyrinth,  and 
knowing  that  it  is  possible  to  enter  with  their  clients  at  one  end  and 
yet  emerge  safely  at  the  other,  they  have  become  enamoured  of  its 
intricacy.  Like  Charles  Lamb's  Chinaman,  they  have  been  so  long 
accustomed  to  roast  their  pig  by  burning  down  the  house,  that  they 
look  with  suspicion  upon  any  proposal  to  cook  him  by  a  more  simple 
process.  By  other  lawyers  of  a  younger  school,  the  proposed 
change  was  warmly  welcomed.  They  regarded  the  present  system 
as  highly  artificid  and  theoretically  indefensible,  and  as  the 
occasion  not  seldom  in  practice  of  expense,  litigation,  and  injustice. 
All  the  improvements  which  had  been  made  of  late  years  only  seemed 
to  make  it  more  evident  that  the  greatest  improvement  of  all  would  be 
to  adopt  a  more  simple  principle,  and  make  the  title  of  each  proprietor 
of  heritage  as  far  as  possible  self-contained,  and,  as  in  moveable  pro- 
perty, independent  of  the  title  of  any  other  person. 

On  coming  to  discuss  the  Bill,  however,  practical  men,  approaching 
the  question  from  opposite  sides,  made  a  far  nearer  approach  to  agree- 
ment than  might  have  been  expected.  On  the  one  hand,  even  among 
those  who  look  with  no  favour  on  the  abolition  of  tenure  as  an  end  in 
itself,  the  best  opinion  seemed  to  be  that  charters  and  writs  by  progress 
nught  safely  be  abolished.  This  reform  had  been  advocated  by  very 
bigh  authorities,  and  it  must  be  observed  that  it  would  not  only  be  an 
improvement  on  the  feudal  system,  but  would  cut  very  deeply  into  its 
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principles,  and  be  a  long  step  towards  completely  abolishing  the  rela- 
tion of  superior  and  vassal  Still  further,  some  scheme  for  the  com- 
mutation of  casualties — ^a  feature  which  was  absent  from  the  Ii)Td 
Advocate's  Bill — ^was  on  all  hands  spontaneously  recommended.  On 
the  other  hand,  the  best  friends  of  the  Bill  were  not  blind  to  its  defecU 
Whatever  the  evils  of  the  present  law  may  be,  it  is  plain  that  they 
are  not  such  as  to  justify  any  substantial  depreciation  of  the  value  of 
existing  superiorities,  and  still  less  any  change  which  would  cripple 
f euing  for  building  purposes,  and  transform  the  system  into  one  of 
leasehold.  The  proposal  of  the  Bill  to  reduce  the  title  and  security  of 
superiors  to  a  real  burden  on  the  vassal's  title,  and  to  place  future 
contracts  (no  longer  to  be  called  feus),  on  the  same  footing,  tendwl 
directly  to  produce  both  these  mischiefs.  Even  on  this  point,  the  Bill 
had  its  thick  and  thin  adherents,  who  could  see  no  uncomeliness  in  the 
measure  of  the  Government.  But  they  were  not  its  true  friends;  for 
the  proposal,  if  persisted  in,  would  infallibly  have  caused  the  shipwreck 
of  the  Bill  The  security  of  a  real  burden  may  perhaps  have  been 
selected,  because  the  question  seems  to  have  been  discussed  in  that 
shape  by  the  Conmiissioners  of  1838,  and  also  it  may  have  at  first  sight 
seemed  most  consistent  with  the  principlas  of  the  Bill  to  give  a  pre- 
ferable real  security,  but  no  estate  in  the  land.  The.answer  is  to  be 
found  in  the  analogy  of  a  heritable  creditor  holding  a  bond  and  dis- 
position in  security.  He  has  expressly  an  estate  in  the  land,  and  it 
cannot  be  contended  that  a  superior,  or  owner  of  ground-rent,  ought  to 
be  placed  in  a  worse  position.  He  also  must  have  an  estate  in  the  land, 
a  title  of  his  own  capable  of  being  recorded,  and,  at  least  in  the  case  of 
existing  superiors,  more  adequate  remedies  against  his  debtor  than  the 
adjudication  and  poinding  competent  to  the  holder  of  a  real  burden.* 

*  These  Tiews  «re  thus  ezpreHed  in  the  Report  of  the  Juridioal  Society: — 
'*  It  is  proposed  to  alter  the  position  of  the  person  entitled  to  receiTe  the  annul 
payment,  the  present  saperior,  by  depriying  him  entirely  of  his  estate  in  the  land, 
leaving  him  only  the  secnrity  of  a  real  harden.  This  appears  to  the  Committee  to  be 
objectionable,  beoaose  it  would  place  the  saperior  in  a  much  worse  position  than  be 
now  occupies,  and  woold  therefore  do  an  iojozy  to  existing  superiors,  and  proTe  an 
obstacle  to  the  fature  transmifision  of  land  on  terms  similar  to  the  present  tenure  of 
fea-farm.  Hie  saperior  has  at  present  a  compact  title,  reserving  all  that  is  not  ex- 
pessly  parted  with,  capable  of  being  recorded,  and  affording  first-lass  security  for 
Dorrowiog  money.  He  has  also  ready  and  cheap  means  of  enforcing  his  rights  againtt 
the  vassal.  As  the  mere  holder  of  a  real  burden  he  would,  to  a  luge  extent^  lose  all 
these  advantages.  This,  in  the  opinion  of  the  Committee,  would  be  inexpedient.  They 
would  be  satisfied  if  he  had  an  estate  in  land  in  the  same  sense  and  with  the  same 
advantages  as  a  heritable  creditor  holding  a  bond  and  disposition  in  security.  But  as 
it  would  only  add  to  expense  to  require  a  bond  and  disposition  in  security  over  each 
feu,  probably  it  is  best  to  leave  the  superior  the  title  and  infeftment  which  he  now  has, 
whicii  may  comprehend  many  feus  and  many  reserved  rights. 

**  The  Committee  are  of  opinion  that  in  legislating  on  this  subject  a  material  dis- 
tinction ought  to  be  kept  in  view  between  the  absolute  saJe  of  land,  or  its  tnaamiwoo 
by  succession,  on  the  one  hand,  and  its  alienation  for  feuing  purposes  on  the  other. 
They  think  that  a  sale  onght  to  create  no  feudal  relation  between  sdler  and  purchaser, 
and  involve  none  between  the  pnrchaser  and  a  third  party  as  superior,  eioept  the 
obligation,  if  any,  to  pay  fen-duty.  In  the  same  way  they  think  that  land  ought  to 
pass  to  heirs  without  the  necessity  of  reference  to  any  superior,  and  these  advantages 
would  be  attained  by  the  diaiigai  already  recommended.     But  feoing^  cspeciaUj 
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If  any  apprehensions  were  entertained  from  the  somewhat  trenchant 
cast  of  the  two  Bills,  that  such  suggested  improvements  would  not 
receive  fair  consideration,  these  apprehensions  proved  unfounded. 
The  Bill  was  materially  improved,  and  altered  with  much  care  and 
candour.  The  amended  Bill  restores  to  the  existing  superior  his  title 
and  his  declarator  of  irritancy  6b  non  solutum  canonern;  both  he  and 
the  future  owner  of  ground-rent  are  to  have  an  **  estate  in  land;  and, 
in  the  form  given  for  future  contracts  of  ground-rent,  the  disponee 
{ipioyidam  vassal)  redispones  in  security,  grants  powers  of  sale,  and 
c*onsents  to  registration  for  preservation  and  execution."  The  only 
(juestion  that  remains  is  whether,  when  the  position  of  the  proprietor, 
who  parts  with  his  land,  say  for  buUding,  reserving  a  ground-rent, 
will  resemble  that  of  the  present  superior  so  closely,  when  his  remedies 
are  still  to  be  ample  and  his  rights  are  to  include  an  estate  in  the  land, 
is  it  worth  while  to  change  the  names  of  superior  and  vassal?  We 
answer  very  decidedly  in  the  affirmative.  The  clear  enunciation  of  the 
principle  will  conduce  to  consistency  and  simplicity,  both  now  and 
afterwards,  in  legislation  and  in  the  administration  of  the  law. 
Instead  of  tinkering  the  feudal  system,  it  was  better  to  promulgate  the 
new  principle  that  every  man  shall  have  an  absolute  right  and  title  to 
his  heritage,  subject  only  to  such  restrictions  as  are  made  by  contract. 

Turning  to  the  Entail  Bill,  we  are  by  no  m'eans  so  sure  as  in  the 
previous  case,  that  we  have  seen  the  measure  in  substantially  the  same 
shape  which  it  will  ultimately  assume.  It  will  require  full  considera- 
tion, and  if  it  is  intended  to  pass  this  session  it  may  be  hoped  that  the 
pnblication  of  the  new  Bill  will  not  be  too  long  delayed.  Like  the 
Tenure  Bill,  the  Entail  Bill  contains  a  broad  principle,  and  one  with 
which  we  heartily  sympathise.  Its  object  is  to  release  estates 
absolately  from  the  grasp  of  a  long  dead  hand,  and  to  limit  the  power 
of  testamentary  settlement  of  land  to  a  reasonable  period,  such  a 
period  as  a  testator  may  fiairly  be  able  to  forecast  This  object  is 
sought  to  be  effected  by  a  clause  (sect  10)  repealing  the  Act  1685  and 
other  statutes  enabling  proprietors  to  make  entails.  Moreover,  entails, 
present  and  future,  are  not  only  to  be  stripped  of  the  statutory  fetters, 
bat  are  not  even  to  subsist  as  unprotected  tailzied  destinations.  As 
soon  as  the  first  heir  takes,  the  destination  is  to  be  ipso  jure  evacuated. 
Taking  the  principle  of  the  abolition  of  entails  as  the  starting  point  of 
the  B^,  (though  the  order  of  arrangement  is  different,)  the  remainder 

for  boilding  porpofles,  sUndi  ia  a  different  pontloD.  By  that  syatem,  now  one  of 
the  moit  important  branches  of  commerce  in  land,  capital  for  building  is  provided  by 
one  party,  uid  the  land  is  provided  by  another,  who  retains  an  interest  in  the  soil, 
chiefly  to  the  effect  of  being  able  to  enforce  a  perpetual  annnal  payment,  in  considera- 
tion ror  which  he  has  parted  with  his  land.  The  Committee  wouM  gladly  see  aU  the 
qasUties  of  fiandal  tenure  disappear,  unless  the  punctual  payment  of  the  feu-duty  be 
eoBsidered  one.  The  superior  may  be  styled  a  mere  creditor,  if  his  position 
ii  made  ss  good  as  that  of  a  heritable  creditor  at  present.  But  the  Committee  would 
be  unwilling  that  for  the  sake  of  getting  rid  of  the  name  of  superior,  anything  should 
be  done  to  impair  the  rights  of  the  superior,  or  diminish  the  convenience  and  add  to 
the  expense  of  Us  title,  and  so  threaten  the  stability  and  prosperity  of  the  present 
■Jitem." 
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may  be  divided  into  two  parts:  first,  a  series  of  daxises  to  dimimsh  tbe 
restrictions  of  existing  entails;  and,  secondly,  a  single  danse  (sect  12) 
to  define  the  *' settlement"  of  the  future  which  is  to  take  the  place  of 
entails.  This  last  clause  is  naturally  the  most  important  in  the  BilL 
It  authorises  a  settlement  of  an  estate  "  for  any  life  or  lives  in  exist- 
ence at  the  date  of  such  settlement,  and  during  the  minori^  of  the 
person  to  whom  the  fee  is  destined  immediately  on  the  termination  of 
such  life  or  Uvea"  The  word  "settlement"  is  adopted  from  the 
English  law,  and  not  without  some  reason,  because  ''entail"  in  both 
countries  means  essentially,  apart  from  statute,  a  perpetual  destination 
which  goes  on  for  ever  until  it  is  "barred"  in  England,  or  the  succes- 
sion altered  in  Scotland,  and  such  entflitn  it  i.s  the  object  of  the  Bill 
to  put  an  end  to,  whereas  settlement  means  the  regulation  of  his  sac- 
cession  by  a  testator,  to  be  operative  only  for  a  limited  time. 
In  considering  the  provisions  of  this  clause  it  is  obviously  pertinent 
to  inquire  how  far  it  substantially  coincides  with,  and  to  what  extent 
it  differs  from,  1.  The  law  of  entail  as  established  by  the  Rntherfurd 
Act,  and  not  yet  in  full  operation;  and  2.  The  law  of  England,  from 
which  the  terminolo^  is  adopted,  and  how  far  the  differences,  if  any, 
are  advantageous.  These  considerations  or  tests,  which  we  hope  to 
have  an  opportunity  of  treating  more  fully  when  the  Bill  of  this  year 
appears,  were  urged  in  the  form  of  a  dilemma  in  the  Report  of  the 
Writers  to  the  Signet  If,  it  is  said,  you  mean  to  assimilate  the  Law 
of  Scotland  to  that  of  England,  that  has  already  been  done  by  the 
Butherfurd  Act.  When  the  system  established  by  it  is  in  full  operation, 
the  degree  of  power  to  limit  the  succession  to  land  will  be  the  same 
in  both  countries.  The  Law  of  Entail  in  Scotland  wiU  be  identical 
vnth  the  Law  of  Settlement  in  England.  On  the  other  hand,  if  you  do 
not  intend  to  assimilate  the  laws,  but  to  make  that  of  Scotland  some- 
thing different,  that  is  inexpedient  The  land  laws  being  now  the 
same,  or  about  to  become  so,  ought  only  to  be  altered  by  an  imperial 
measure.  This  reasoning,  though  not  quite  satisfactory,  is  suggestive 
in  so  far  as  it  invites  a  strict  comparison  of  the  new  law  with  the 
other  two  systema  It  is,  however,  not  satisfactory,  at  least  as  an 
objection  to  all  legislation,  for  this  reason,  if  for  no  other,  that  more 
then  a  generation  must  elapse  before  the  Rntherfurd  Act  comes  into 
full  operation;  that  is  to  say,  before  all  the  heirs  of  entails  in  possession 
are  persons  bom  after  1848;  and  there  is  no  reason  why  we  should  refuse 
to  legislate  for  the  interests  involved  in  so  long  a  period.  Besides, 
although  at  a  somewhat  distant  date  the  practical  operation 
of  the  law  in  the  two  countries  would  be,  though  not  identical, 
more  nearly  so  than  is  generally  known — ^that  result  in  the 
future  is  very  completely  disguised  by  a  different  terminology, 
and  we  cannot  see  that  it  ought  to  be  any  insuperable  bar  to  this 
country  leading  the  way  by  improving  her  own  laws.  Still  it  is  the 
other  clauses  of  this  Bill  which  are  intended  to  give  relief  to  heirs 
under  existing  entails.  The  settlement  clause  looks  to  the  future,  and 
therefore  ought  to  be  compared  with  the  state  of  the  law  ultimately 
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contemplated  by  the  Act  of  1848.  Now,  heirs  bom  after  1848,  both 
under  old  and  new  entails,  can  disentail  without  consent  when  of  full 
age,  so  that  in  effect  a  testator  can  tie  up  his  estate  during  existing 
lives  by  giving  liferents,  after  which  there  must  be  a  fee,  but 
the  fiar  cannot  disentail  till  he  is  of  age.  Without  pausing 
to  compare  this  with  the  English  system,  which,  as  we  have  said, 
it  closely  resembles,  how  far  docs  tie  new  settlement  depart  from 
the  same  plan?  Chiefly  in  this  respect,  that  the  operation  of  the 
settlement  is  exhausted  so  soon  as  a  fiar  takes,  so  that  there  could 
not,  as  under  the  entail  law,  be  a  succession  of  minor  fiars, 
nor  would  the  destination  contiime  in  operation,  if  the  fiar 
on  attaining  majority  omitted  to  disentail.  To  some  this  change  wiU 
appear  comparatively  miimportant,  or,  if  it  be  material,  a  step 
in  the  wrong  direction.  In  reality  the  gist  of  the  Bill,  so  far  as  it  is 
prospective,  lies  in  the  introduction  of  this  veiy  principle — that  the  legal 
succession  is  to  come  in,  wherever  it  is  not  expressly  excluded  by  virtue 
of  a  power  of  testamentary  disposition,  which  ought  not  to  be  too 
extensive.  The  legal  order  of  succession  in  land,  though  in  our  opinion 
susceptible  of  improvement  by  a  closer  assimilation  to  moveable  succes- 
sion, may  fairly  be  presumed  to  be  better  than  a  line  prescribed  by 
a  person  long  deceased,  and  the  tendency  ought  always  to  be  that  the 
legal  succession  is  to  come  in.  Indeed,  we  doubt  whether  land  ought 
to  be  absolutely  tied  up  even  for  so  long  a  period  as  is  proposed,  and 
whether  some  provision  could  not  be  safely  devised  for  liberating  the 
estate  at  any  time,  with  consent  of  all  living  parties  interested. 

We  have  not  space  to  dwell  on  the  clauses  for  curtailing  the  dura- 
tion of  existing  entails  and  freeing  heii*s  from  their  restrictions.  Two 
of  these  have  been  strongly  objected  to  as  too  sweeping,  one  of  which 
enables  an  heir  in  eveiy  case  to  disentail  with  consent  of  the  next  heir. 
Certainly,  under  such  a  clause,  individual  cases  of  great  hardship  might 
occur.  It  remains  to  be  seen  whether  it  cannot  be  improved  by  some 
qualification  or  safeguard,  such  as  a  limitation  of  age.  The  other 
clause  permits  heirs  in  possession  to  dispose  of  one-third  of  the  estate. 
This  clause  in  its  present  form  would  be  very  capricious  in  its  operation. 
Suppose  A.  dies  in  1869,  leaving  an  entail  under  the  Rutherfurd  Act. 
His  son  would  be  able  to  sell  one- third  of  the  estate;  B.  dies  in  1872, 
leaving  a  settlement,  and  his  son  is  effectually  tied  up.  But  some 
provision  of  the  kind,  though  perhaps  less  sweeping,  would,  if  limited 
to  old  entails,  deserve  favourable  consideration.  Both  of  these  BiUs  had 
the  merit  of  being  clear  and  bold  in  conception,  and  beneficial  in  their 
object.  The  adaptation  of  means  to  the  ends  proposed,  was  not,  it  is 
true,  in  the  original  drafts,  equal  to  the  conception;  but  the  history 
of  the  Tenure  Bill  has  shown  that  this  defect  is  capable  of 
amendment.  D.  C. 
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La  Revue  Gritiqm  de  Legislation  et  Jurisprudence  du  Ganada, 
Public^  par  MM.  W.  H.  Kerr,  D.  Qiroaard,  L.  A.  Jett^,  John  A. 
Perkins,  H.  F.  Bounville,  avec  la  concours  de  plosieurs  Avocats. 
Janvier,  1871.    No.  1.    Montreal,  Dawson  Brothers. 

We  receive  with  pleasure  the  first  number  of  a  transatlantic  legal 
periodical  which,  In  a  somewhat  high  flown  preface,  assumes  to  itself 
nearly  the  same  functions  which  for  thirteen  years  we  have  ourselves 
imperfectly  attempted  to  perform:  viz.,  "Combattre  sans  hesitation 
les  erreurs  et  Ics  faux  principes,  qui  se  reucontrent  dans  la  legislation 
ou  la  jurisprudence,  et  tenter  de  donner  toujours  le  dernier  mot  au 
droit  k  la  logique  et  k  la  raison."  It  would  seem  that  in  a  mixed 
nationality,  a  mixture  of  languages  prevails  even  in  the  tribunals  and 
at  the  bar,  and  both  English  and  French  articles  have  admission  to 
this  journal  of  jurisprudence.  The  editors  transfer  to  its  pages 
Professor  Bluntschli's  recent  article  on  the  Alabama  Question,  which 
is  followed  by  a  paper  in  English  by  Mr  W.  H.  Kerr,  on  the  Fishery 
Question.  The  third  paper,  by  M.  D.  Girouard,  is  in  French,  and 
discusses  the  question  of  I'Arbitrage  Provincial,  which  arises  out  of  the 
article  of  the  Act  establishing  the  dominion  of  Canada,  which  provides 
for  the  division  of  the  debts  and  property  of  the  provinces  of  Upper 
and  Lower  Canada.  The  light  literature  consists  of  a  paper  by  Mr 
Perkins  entitled,  "  My  First  Jury  Trial" 

We  wish  our  new  contemporary  the  greatest  success  in  the  field  of 
its  labour,  and  see  many  reasons  for  thinking  that  it  will  not  fail 
to  advance  sound  learning.  Unless,  however,  the  notions  of  publishing 
etiquette  and  of  law  are  very  different  in  British  North  America  from 
what  they  are  in  this  country,  we  would  recommend  the  publishers  to 
remove  from  their  cover  the  extraordinary  announcement  that  "all 
persons  to  whom  we  have  taken  the  liberty  of  addressing  this  copy  of 
the  Revue  Cf-itique  will  be  considered  yearly  subscribers,  unless 
within  one  month  from  its  receipt  it  be  sent  back  to  our  address.  All 
papers  or  reviews  receiving  such  copy  will  be  expected  to  exchange, 
unless  returned  to  our  address  within  one  month  from  receipt'*  We 
exceedingly  doubt  both  the  wisdom  of  Messrs  Dawson's  intimation, 
and  the  view  of  their  legal  rights  which  it  assumes. 


Citation  Amendment  (Scotland)  BUI — ^This  Bill  is  a  most  praise- 
worthy effort  on  the  part  of  Mr  Anderson,  Member  for  Glasgow,  to 
amend  a  mode  of  citation  known  as  the  lock-hole  citation,  from  the 
abuse  of  which  very  great  evUs  have  been  found  to  arise. 
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In  order  that  justice  may  be  done  between  party  and  party  in  a 
Conrt  of  Law,  it  is  absolutely  essential  that  both  parties  shidl  have  an 
opportunity  of  being  fully  heard  by  the  Court,  before  any  deliverance 
on  the  merits  is  issued.  If,  after  such  opportunity  is  given,  either  of 
them  does  not  choose  to  appear,  no  great  harm  can  be  done.  If  the 
pursuer  fails  to  attend  and  enforce  his  demand,  the  action  falls;  if  the 
defender  absents  himself  on  the  day  of  compearance,  it  may  fairly  be 
presumed  that  he  has  nothing  to  object  to  the  claim  of  his  opponent. 
Accordingly,  all  systems  of  jurisprudence  have  made  provision  for 
bringing  the  defender  into  Court  as  the  very  first  step  to  be  taken  in 
a  cause;  and  such  provisions  are  intended  to  make  it  as  far  as  possible 
certain,  that  if  he  does  not  choose  to  appear,  he  cannot  plead  ignorance 
of  the  citation.  The  ancient  Boman  Law  was  particularly  stringent 
in  this  matter,  which  was  termed  in  jus  vocatio.  According  to  the 
laws  of  the  twelve  tables,  if  the  defendant,  on  being  summoned  by  the 
plaintiff,  refused  to  go  before  the  Judge,  the  plaintiff,  after  calling 
witnesses,  conld,  by  main  force,  drag  him  into  Court,  unless  he  fur< 
Dished  a  solvent  representative.  In  subsequent  times  this  rigour  was 
somewhat  abated,  but  it  was  always  deemed  necessary  to  the  v^dity 
of  the  jurisdiction,  that  the  defendant  should,  in  some  form  or  other, 
be  before  the  Court  which  dealt  with  the  cause.  Under  the  formulary 
system,  the  summons  to  appear  in  Court,  " Litis  denundatio"  was 
given  at  first  verbally,  and  afterwards  in  writing.  If  the  defendant, 
on  being  so  summoned,  refused  to  follow  the  plaintiff  into  Court,  or 
to  find  security  to  do  so  at  the  appointed  day,  he  was  punished  by 
fine;  and  if  he  ultimately  failed  to  appear,  the  plaintiff  might  be  put 
in  possession  of  his  goods.  In  the  age  of  Justinian,  the  defendant 
was  cited  to  appear  by  a  writ,  termed  Libellus  conventionis,  served  on 
him  by  an  ofScer  of  Court  But  at  no  period  does  it  seem  that  the 
Praetor  could  proceed  to  try  the  cause  in  absence  of  the  defendant. 
He  might  be  brought  up  by  force,  he  might  be  fined,  or  imprisoned, 
his  goods  might  be  forfeited  to  the  plaintiff;  but  no  decision  on  the 
merits  of  the  case  could  be  given,  until  appearance  of  the  defendant 
in  person,  or  by  proxy. 

By  the  ancient  laws  of  England,  the  actual  presence  of  the  defender, 
or  something  plainly  equivalent,  was,  in  like  manner,  deemed  necessary, 
and  various  compulsitors  were  resorted  to  for  that  purpose.  The 
present  mode  of  procedure  may  be  shortly  described  as  follows: — The 
writ  must  not  only  be  served,  but  the  service  must,  when  practicable, 
be  a  personal  one;  that  is,  a  copy  of  it  must  be  left  with  the  defendant 
in  person,  and  if  he  so  requires,  the  writ  itself  must  be  exhibited  to 
him.  If  personal  service  is  found  to  be  impracticable,  the  plaintiff  is 
entitled  to  apply  to  the  Court  out  of  which  the  writ  issued,  or  to  a 
Judge,  for  an  order  that  he  should  be  at  liberty  to  proceed  as  if  per^ 
aonal  service  had  been  effected.  This  order  the  Judge  or  Court  is 
empowered  to  make,  on  being  notified  that  reasonable  efforts  have 
been  made  to  effect  personal  service,  and  either  that  the  writ  has 
come  to  the  defendants'  knowledge,  or  that  he  wilfully  evades  the 
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service  of  the  same.  The  order  so  made  contains  such  conditions  or 
provisions  as  the  circumstances  of  the  case  seem  to  require.  Stephen's 
Commentaries,  voL  iiL,  p.  588. 

The  ancient  procedure  in  Scotland  appears  to  have  been  similar  to 
that  adopted  in  England  at  the  same  period.  Many  abuses  having, 
however,  crept  in,  the,  existing  regulations  were  laid  down  by  the  Act 
1540,  c.  75,  and  are  as  follows. — 1.  Personal  service.  2.  When  the 
defender  is  not  found  at  home,  the  writ  may  be  left  with  his  servant, 
provided  service  be  made  at  the  principal  dwelling-place,  and  with 
the  servant  within  the  said  dwelling-place;  such  fact  being  noted  in 
the  execution.  3.  When  the  party  cannot  be  found,  and  access  cannot 
be  got  to  his  dwelling-house,  in  that  case,  the  officer  must  give  six 
audible  knocks  at  the  door,  and  then  affix  a  copy  of  the  writ  at  the 
most  secret  patent  gate  or  door  of  the  house.  The  execution  most 
bear  that  these  forms  have  been  gone  through. 

In  80  £ar  as  the  first  two  of  these  modes  of  service  are  concerned, 
there  can  be  no  doubt  that  they  make  effectual  provision  for  certifyinj; 
the  defender.  The  third,  which  has  now  degenerated  into  what  is 
termed  lock-hole  citation,  is  that  which  has  been  found  to  create 
much  abuse,  and  is  that  which  it  is  the  object  of  the  present  Bill  to 
remedy.  Originally,  it  would  seem  that  this  equivalent  for  personal 
service  was  not  intended  to  apply  in  cases  where  the  defender  had  left 
the  place,  or  was  bond  fide  from  home.  It  would  rather  seem  that  it 
was  to  meet  the  case  but  too  common  in  this  country  in  the  sixteenth 
century,  when  a  man,  by  forcibly  holding  his  house  against  the  officers 
of  the  law,  sought  to  secure  himself  against  service  of  legal  processi 
Viewed  in  that  light,  it  was  unobjectionable,  and  served  its  purpose 
as  well  as  could  be  desired  In  the  change  of  times  and  manners, 
however,  this  device,  like  many  other  remnants  of  antiquity,  has  not 
oidy  ceased  to  effect  its  original  purpose,  but  has  came  to  be  perverted 
to  purposes  never  contemplated  by  the  legislature.  When  a  party  is 
absent  from  his  town  residence,  e.g.,  in  the  country  during  autumn, 
the  service  copy  of  the  process  is  left  in  the  key-hole  of  his  door,  and 
is  probably  soon  removed,  by  the  action  of  the  weather,  or  some  other 
fortuitous  circumstance.  He  knows  nothing  of  ever  having  been  cited, 
and  the  first  intimation  he  may  receive  may  be  apprehensions  by  an 
officer.  Many  examples  of  this  are  known  to  the  practitioner.  The 
result  of  it  is  to  necessitate  a  suspension,  and  matters  are  only  put  in 
shape  after  great  expense  has  been  incurred.  It  is  even  said  that  in 
some  cases  the  summons  after  being  left  in  the  lock-hole  is  removed 
of  design.  If  this  be  so,  it  certainly  is  one  of  the  greatest  abuses  that 
can  well  be  figured,  and  calls  loudly  for  redress.  It  is  easy  to  see  how 
eminently  prejudicial  in  a  mercantile  community  such  irregularities 
may  prove  to  traders.  At  a  crisis  of  his  affairs,  a  man's  credit  may 
be  irretriveably  ruined  by  a  decree  in  absence  obtained  in  this 
manner.  His  name  goes  into  the  black  list,  and  he  may  find  it  after* 
-wBxdB  impossible  to  do  away  with  the  impression  of  insolvency  so 
created. 
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Bat  it  is  not  merely  in  the  case  of  persons  possessing  means  that 
the  evils  alluded  to  discover  themselves.  The  labouring  poor,  whose 
only  means  of  livelihood  is  their  weekly  wages,  are  often  deceived  in 
this  manner,  and  even  driven  from  the  country.  Such  persons  often 
change  their  residence  from  the  exigencies  of  their  employments,  and 
even  if  we  assume  that  no  unfair  means  are  resorted  to  to  obtain  decree 
in  absence  against  them,  it  must  often  happen  that  as  their  new  place 
of  abode  is  unknown,  service  is  made  at  their  former  residences,  which 
are  found  locked  up.  When  this  happens,  a  decree  in  absence,  of 
which  they  know  nothing,  is  enforced  by  arrestment  of  their  wages,  or 
such  little  savings  as  they  may  have  lodged  in  bank.  It  is  no  doubt 
true  that  the  more  terrible  consequences  of  this  have  now  to  a  certain 
extent  been  abated  by  a  merciful  enactment  obtained  by  the  exertions 
of  the  same  gentleman  whose  name  appears  on  the  present  Bill. 
Unfortunately,  the  fall  benefits  of  the  measure,  as  originally  framed 
by  him,  were  denied  to  the  poor  in  consequence  of  ignorance  of  the 
extent  of  the  evil  or  of  invincible  prejudices  which  there  was  not  time 
to  combat  Still,  even  as  it  stands,  the  benefits  are  incalculable,  and 
are  already  manifesting  themselves.  But  notwithstanding  this  im- 
provement, there  can  be  no  doubt  that  the  lock-hole  citation  works 
great  mischief  and  injustice  in  the  Small-Debt  and  Debts  Becovety 
Courts,  and  that  some  alteration  in  the  law  is  loudly  called  for.  In 
the  case  of  persons  engaged  in  trade  and  manufactures,  it  seems  to  be 
forgot  that  service  at  the  place  of  residence,  when  the  party  is  not 
found,  is  often  the  very  worst  substitute  for  personal  service  that  could 
be  invented.  Such  persons  are  much  more  likely  to  get  a  sammons 
brought  under  their  notice  at  their  counting-houses,  their  shops,  or 
their  places  of  business,  than  at  their  domicile.  In  the  former,  they 
spend  most  part  of  the  day;  in  the  latter  they  are  to  be  found  only 
at  night,  and  not  always  at  meal  times. 

The  provisions  of  the  Bill  are  very  simple  but  very  effective — ^not 

only  in  the  interests  of  the  defender  but  in  those  of  the  pursuer.    It 

^ts  by  abolishing  the  lock-hole  citation  entirely.    So  that  the  only 

general  modes  of  citation  will  be  by  personal  service,  or  service  at  the 

domicUe  on  the  person  of  a  servant.    This  will  meet  the  vast  majority 

of  cases  that  occur  in  practice.    Men  can  easily  be  found  at  their 

places  of  business  or  their  houses,  if  the  ofBcer  will  honestly  endeavour 

to  do  80.    When  this  fails,  after  dne  search,  fraud  may  be  fairly  pre- 

sinned  on  grounds  that  can  easily  be  established.     It  is,  however,  a 

most  important  provision  of  the  Bill,  and  is  so  far  ah  importation  of  a 

practice  that  has  been  found  to  work  admirably  in  England  and 

Ireland,  that  neither  the  pursuer  nor  his  officer  are  constituted  the 

judges  of  this.    If  they  find  themselves  baffled,  their  remedy  lies  in 

application  to  the  Court  issuing  the  writ,  which  on  cause   shewn 

of  refusal  of  access  or  of  concealment  with  a  view  to  avoid  citation  in 

bankruptcy,  or  to  allow  a  ground  of  prescription  to  be  completed,  is 

dieted  to  order  citation  by  means  of  advertisement,  and  intimation 

to  be  thereof  posted  to  the  last  known  address  of  the  defender. 
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At  first  sights  we  were  of  opinion  that  this  substituted  service, 
instead  of  being  restricted  to  cases  in  bankruptcy  and  of  current 
prescription,  should  have  been  made  general  as  in  England.    On  Mer 
consideration,  we  are  now  satisfied  that  this  would  be  no  improvement 
In  point  of  fact,  it  is  only  in  such  cases  that  there  is  any  room  for  the 
fraud  which  renders  substituted  service  necessary.    In  the  cases  of 
actions  of  damages  there  is  no  immediate  hurry.    By  reasonable  dili- 
gence the  whereabouts  of  the  party  can  almost  always  be  got  out,  and 
since  the  law  allows  arrestment  to  be  laid  on  before  the  action  is  served, 
the  creditor  has  a  powerful  compulsitor  to  compel  his  opponent  to 
appear.    Consistorial  actions,  and  actions  of  aliment,  are  in  much  the 
same  position.    The  claims  included  in  such  actions  do  not  sufier  by 
delay;  and  it  is  not  only  against  public  policy  that  decree  in  absence 
should  issue  in  them,  but  practically  the  presence  of  the  defender 
is  often  necessary  for  a  proper  investigation  of  the  case.     It  must  be 
noticed  also  that  cases  involving  bankruptcy  and  prescription  inclade 
a  much  larger  amount  of  actions  than  is  commonly  supposed.    They 
include  all  mercantile  cases,  and  all  questions  of  heritable  right 
Practically,  they  exclude  merely  actions  of  damages,  consistorial  actions, 
and  actions  of  aliment.    They  include,  in  fact,  four-fifths  of  the  liti- 
gation pending  in  our  Courts.    Upon  the  whole,  we  are  of  opinion 
that  the  Bill,  as  it  stands,  is  a  most  useful  and  necessary  piece  of 
legislation,  and  that  any  tampering  with  its  provisions,  which  are 
most  clearly  and  succinctly  expressed,  will  tend  to  introduce  confusion 
and  misconception. 

Reclaiming  Days  and  the  Act  of  Sederunt  of  lOUi  March,  1870. 
— It  is,  fortunately,  seldom  that  the  judicial  mind  has  to  be  applied 
to  the  determination  of  the  question  whether  a  reclaiming  note  has 
been  timeously  presented.  Yet,  although  the  rules  on  this  subject 
are  pretty  clearly  and  sharply  defined,  cases  occasionally  occur  that 
do  not  seem  to  have  been  directly  provided  for.  In  two  cases  recently 
before  the  Court,  such  a  question  was  raised.  In  the  first  {Fraser  v. 
Donaidy  Feb.  28,  1871)  it  was  held  by  the  First  Division,  that  where 
the  six  days  within  which  the  interlocutor  of  a  Lord  Ordinary  may  be 
reclaimed  against,  elapse  during  the  recess  week  in  February,  a  re- 
claiming note  boxed  on  the  Tuesday  of  the  following  week  is  timeously 
presented.  The  view  taken  by  the  Lord  President  was  that,  though  it 
would  have  been  better  that  the  reclaimer  should  have  lodged  his  note 
on  the  Monday,  still  he  had  shewn  his  desire  to  comply  with  the 
statute.  Lord  Deas  took  the  higher  ground  of  suggesting  that  as  the 
week  in  February  was  not  a  vacation  with  a  box-day,  and  as  the  Court 
acyoumed  from  the  11th  to  the  18th,  that  the  intervening  days  should 
simply  be  dropped  out  of  calculation.  On  this  principle  it  is  apparent 
that  a  litigant  might  get  thirteen  instead  of  six  days  in  which  to 
reclaim;  and  though  the  principle  is  highly  logical,  it  seems  to 
frustrate  the  intention  of  the  legislature  by  allowing  delay  that  is 
unnecessary,  seeing  that  postal  communication  is  not  suspended  while 
the  Court  is  not  sitting. 
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The  other  case  (Stewart  v.  Clark,  4fch  March,  1871)  involves  a 
point  of  greater  and  more  general  importance,  viz.,  whether  an  inter- 
locutor restricting  proof  to  writ  or  oath  must  be  reclaimed  against 
within  six  days.  The  circumstances  are  these: — ^The  pursuer  sought 
to  recover  damages  for  breach  of  a  verbal  agreement  which  he  alleged 
he  had  entered  into  with  the  defender  previous  to  the  lease.  The 
defender  pleaded  that  this  agreement,  if  made,  could  only  be  proved 
by  his  writ  or  oath«  The  Lord  Ordinary  sustained  this  plea;  and, 
without  appointing  any  day  for  the  proof  to  be  taken,  directed  the 
cause  to  be  enrolled  for  further  procedure.  Against  this  interlocutor 
the  pursuer  reclaimed,  seven  days  after  it  had  been  pronounced.  The 
point  was  raised — was  this  reclaiming  note  timeous,  or  should  it  not 
have  been  presented  within  six  days?  The  Judges  of  the  Second 
Division,  after  a  careful  argument  on  the  pointy  held  that  the  note 
did  not  need  to  be  presented  within  six  days.  Much  is  to  be  said 
both  for  and  against  this  view;  but  certainly  it  places  litigants  in  a 
position  that,  it  can  scarcely  be  doubted,  recent  legislation  did  not 
intend  to  produca  The  object  of  the  remedial  measures  of  the  last 
few  years  has  been  to  discourage  delay  in  litigation  as  much  as  possible, 
and  the  tendency  of  the  Courts  has  been  to  construe  enactments  in  the 
way  most  favourable  to  rapidity  of  procedure.* 

The  Second  Division  appears  to  have  forsaken  this  wise  principle  of 
construction  in  the  decision  we  have  mentioned.  Unquestionably,  the 
policy  of  the  Act  of  1868,  and  of  the  Act  of  Sederunt  of  March,  1870, 
was  to  require  a  test  within  six  days  of  the  litigants'  intention  to  abide 
by  a  judgment  on  a  point  of  procedure.  Many  lawyers  think,  too, 
that  the  intention  of  the  Act  was  to  make  those  *'  six  days'  interlocutors," 
as  they  are  called,  really  final,  and  not  subject  to  the  resurrectiouary 
power  of  the  52d  section.  At  any  rate,  it  is  certain,  we  repeat,  that 
the  policy  of  the  Act  of  1868  was,  in  questions  of  procedure,  to  require 
litigants  to  make  up  their  minds  quickly.  And  it  is  commonly 
believed  that  one  object  of  the  Act  of  Sederunt  of  10th  March,  1870, 
was  to  remedy  the  inconvenience  caused  by  the  fact  that  some  of  the 
sections  of  the  Act  of  1868  were,  from  their  complexify,  cumbrous  in 
working. 

The  Act  of  Sederunt  of  March,  1870,  certainly  breaks  up  the  27th 
section  of  the  Act  of  Parliament  It  substitutes  for  the  statutory  rules 
provisions  otherwise  worded  but  the  same  in  spirit  The  second  section 
declares  that  the  provisions  of  the  28th  section  of  the  Court  of  Session 

*Thectiaeo(Bannattne*i  Trustees  ▼.  Cunninghame^  25th  May,  1869,  ib  a  good  in- 
rttnoe  of  thii.  By  Beetion  54  of  the  Ck>ort  of  Session  Act  1868,  it  is  provided  that 
where  the  interlooator  of  a  Lord  Ordinary  is  neither  ruled  by  section  28,  nor  decisive 
of  the  whole  cause,  it  may  be  reclaimed  against,  with  the  Lord  Ordinary's  leave,  any 
time  wiflun  ten  days.  A  party  availed  himself  of  this  privilege  by  reclaiming,  within 
ten  days  of  the  Lord  Ordinary's  interlocutor  granting  leave  against  an  interlocutor 
pvpooonoed  nearly  eight  weeks  before.  The  Judges  of  the  two  Divisions  {dm.  Lord 
Kinloch)  were  of  opinion  that  this  was  incompetent,  and  that  what  the  Act  intended 
was  to  limit  the  privilege  of  reclaiming  within  ten  days  that  had  been  granted  by  the 
Act  of  1853,  by  imposing  the  additional  restriction  that  the  Lord  Ordteary's  leave 
nioat  fiat  be  obteined. 
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Act  shall  apply  to  all  the  interlocators  of  the  Lord  Ordinary  specified 
in  the  first  section,  '^  so  far  as  these  import  an  appointment  of  proof, 
or  a  refusal  or  postponement  of  the  sama"  The  first  inference  we  draw 
from  these  woids  is  that  the  preceding  section  will  contain  interlocators 
of  the  three  classes  mentioned.    It  would  be  absurd  to  presume  that 
the  Judges,  in  framing  this  Act  of  Sederunt,  did  not  intend  its  due 
meaning  to  be  given  to  each  word.    Now  in  the  first  section  there  are 
five  su&divisions.    The  first  deals  with  the  case  of  both  parties 
renouncing  probation.    An  interlocutor  under  it  will,  therefore,  not  be 
an  interlocutor  appointing,  ref  usin^r,  or  postponing  proof.     The  second 
deals  with  the  case  of  both  parties  being  agreed  what  measure  of 
proof  is  proper.     Any  interlocutor  under  this  section  will  of  course  be 
one  appointing  proo^  but  as  it  will  be  pronounced  with  consent  of 
parties,  it  cannot  be  one  of  the  classes  that  may  be  reclaimed  against 
The  fourth  sub-division  deals  with  the  case  of  parties  who  stand  in 
the  procedure  roll  coming  to  be  agreed  as  to  what  procedure  should  be 
adopted^  and  in  a  harmonious  spirit  asking,  in  the  motion  roll,  the 
sanction  of  the  Lord  Ordinary  to  their  views.    The  Lord  Ordinary  is 
to  pronounce  such  interlocutor  as  he  shall  think  right    This  may  be 
one  refusing  proof.    But  that  is  scarcely  likely.    And,  even  if  it  were. 
as  both  parties  desire  a  proof,  both  will  reclaim,  and  the  unusnal 
spectacle  will  be  seen  of  two  reclaimers,  each  of  whom  wish  success  to 
his  adversary  as  well  as  to  himsel£    This  sub-division,  therefore,  can 
scarcely  well  be  one  where  the  case  of  a  reclaiming  note  is  intended 
to  be  provided  for.    The  fifth  and  last  sub-division  deals  only  with 
the  adjustment  of  issues.    Interlocutors  under  it  are,  therefore,  not  of 
the  three  classes  referred  to. 

The  only  sub-division,  therefore,  which  contains  examples  of  inter- 
locutors, importing  an  appointment,  refusal,  or  postponement  of  proof, 
is  the  third.  It  declares — "  If  the  parties  are  at  variance  as  to  whether 
there  shall  be  proof,  or  as  to  what  proof  ought  to  be  allowed,  or  if 
they,  or  any  of  them,  shall  maintain  that  one  or  more  of  the  pleas 
stated  on  the  record  should  be  disposed  of  before  determining  on  the 
matter  of  proof,  the  Lord  Ordinary  shall  appoint  the  cause  to  be 
enrolled  in  a  roll,  to  be  called  the  procedure  roll;  and  the  cause  shall 
be  forthwith  enrolled  in  the  said  roll  by  the  Lord  Ordinary's  derk; 
and,  after  hearing  the  parties  in  the  said  roll,  the  Lord  Ordinary  shall 
pronounce  such  interlocutor  as  shall  be  just;  and  may  either  appoint 
proof  to  be  taken,  or  dispose  of  such  pleas  on  the  record  as  he  thinks 
ought  to  be  disposed  of  at  that  stage.  Provided  always  that  it  shall 
be  competent  to  the  Lord  Ordinary,  if  he  shall  think  right,  to  appomt 
the  cause  to  be  heard  in  the  debate  roll  in  place  of  the  procedure 
roll"  It  is  manifest  that  the  last  provision  is  not  intended  to  cover 
interlocutors  of  any  of  the  three  classes  specified.  For  the  interlocutor 
that  may  be  reclaimed  against  is  not  one  sending  the  cause  to  the 
procedure  or  debate  roll,  but  one  pronounced  after  argument  there  as 
to  the  course  of  procedure. 

The  point  under  consideration  is  now  narrowed  down  to  this— That 
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he  first  and  fifth  saWivisions  cannot  possibly  comprise  interlocntors 
mporting  an  appointment,  refusal,  or  postponement  of  proof;  that  the 
«cond  and  fourth  sub-divisions  can  scarcely  possibly  be  held  to  cover 
iuch  interlocutors;  and  therefore  that  the  three  classes  of  interlocutors 
ure  to  be  found  only  in  the  first  sentence  of  the  third  sub-division, 
[fow,  it  provides  for  three  events — (1)  Where  the  parties  are  not 
icrreed  whether  any  proof  should  be  allowed;  or  (2)  what  proof;  or 
[3)  maintain  that  certain  pleas  should  be  disposed  of  in  the  first  place. 
A.nd  the  provisions  it  makes  are  two — ^the  Lord  Ordinary  "may 
either  appoint  proof  to  be  taken,  or  dispose  of  such  pleas/'  etc.  The 
disposing  of  the  pleas  does  not  refer  to  appointment  or  refusal  of  proof, 
because  they  are  to  be  raised  *' before  determinin|i^  on  the  matter  of 
proof.''  It  may  refer  to  the  postponement  of  proo£  Possibly  the 
interlocutor  will  import  a  postponement  of  proof.  But  even  supposing 
it  does,  the  words,  "  may  either  appoint  proof  to  be  taken/'  will  be 
commensurate  with  the  two  cases  of  the  parties  being  "  at  variance  as 
to  whether  there  shall  be  proof,  or  as  to  what  proof  ought  to  be 
allowed.''  For  a  moment  it  would  seem  that  the  words  used  do  not 
include  the  case  of  proof  being  refused.  But  this  is  not  so  in  reality. 
The  clause  is  most  carefully  worded.  It  enacts  that  the  Lord  Ordinary 
ikaU  pronounce,  and  may  appoint;  the  word  '*  may"  being  thus  meant 
to  cover  the  case  of  an  interlocutor  in  which  proof  is  refhsed.  Here, 
therefore,  we  have  instances  of  interlocutors  importing  an  appointment 
or  refusal  of  proof. 

No  one  can  deny  that  writ  or  oath  of  a  defender  is  a  modvs  pro- 
handi  If  it  is  proof,  allowing  it  surely  imports  an  appointment  of 
proof:  if  it  is  not,  the  alternative  is  parole  proof,  and  refusing  parole 
proof  would,  therefore,  import  a  refusal  of  proof.  It  cannot  surely 
be  supposed  for  a  moment  that  the  diet  of  proof  is  necessarily  to  be 
fixed,  and  that  if  parole  proof  had  been  allowed  without  fixing  a  diet 
for  taking  it,  the  defender  would  not  have  been  restricted  to  six  days 
in  which  to  reclaim.  Besides,  as  Lord  Neaves  pointed  out,  the  word 
used  is  import  The  second  section  does  not  specify  interlocutors, 
"80  far  as  these  shall  appoint,*'  eta,  but  employs  the  more  general 
words,  ''so  far  as  these  import  an  appointment,"  etc. 

Hence  we  think  that  an  interlocutor  sustaining  a  plea  that  proof 
may  only  be  by  writ  or  oath,  (ie.,  that  parole  proof  must  be  refused,)  is 
an  interlocutor  falling  within  the  category  of  interlocutors  importing 
an  appointment,  refusal,  or  postponement  of  proof.  The  only  remain* 
ing  point  is — ^was  there  any  specialty  in  this  case  to  remove  it  beyond 
the  scope  of  this  general  principle?  As  Lord  Neaves  remarked,  two 
things  had  to  be  proved, — the  constitution  of  the  agreement  and  the 
breach  of  it.  The  defender  did  not  deny  that  when  the  constitution 
of  the  agreement  had  been  proved,  the  breach  of  it  could  be  proved 
pvut  dejure.  But  his  defence  amounted  to  this — ^that  parole  proof 
of  the  constitution  of  the  agreement  must  be  refused,  and  parole 
proof  of  the  breach  of  it  postponed  till  the  constitution  of  it  had 
been  proved.    If,  therefore,  it  be  Intimate  argument  to  maintain 
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that  the  interlocator  of  the  Lord  Ordinaty  dealt  only  with  part  of  the 
proof  sought,  viz.,  with  the  constitation  of  the  agreement,  then  sucli 
an  anatomical  view  of  the  interlocutor  must  also  concede  a  virtual 
postponement  of  proof  of  the  breach  of  contract    And  if  the  words,  "at 
variance  as  to  whether  there  shall  be  proof,  or  as  to  what  proof  ought 
to  be  allowed,"  refer  to  the  quantity,  not  the  quality,  of  the  proof,  then 
this  was  an  interlocutor  dealing  with  the  quantity  of  the  proof  to  be 
allowed;  and  the  part  of  it  that  was  disallowed  was  refused  in  the 
meanwhile,  i.e.,  was  postponed.    It  appears,  therefore,  to  be  immaterial 
whether  such  an  interlocutor  deals  only  with  part  or  the  whole  of  the 
proof  asked,  so  far  as  is  ^necessary  for  determining  whether  that 
interlocutor  comes  under  the  broad  words  of  one  importing  an 
appointment,  refusal,  or  postponement  of  proof 

The  Sheriffs  and  the  Book  Fast — Since  the  establishment  of  tbe 
Book  Post  it  has  been  found  extremely  convenient  for  the  Sheriff 
Clerks  to  transmit  by  Post  to  the  Sheriffs  in  Edinburgh,  processes  in 
dependence  before  the  Courts  of  their  respective  counties  as  Book 
Packets,  in  order  that  the  Sheriffs  may  pronounce  judgments  therein. 
After  judgment  has  been  pronounced  the  processes  have  been  returned 
to  the  Sheriff  Clerks  in  the  respective  counties,  also  by  Book  Post 

In  such  counties  as  Caithness,  Orkney,  Shetland,  and  the  insular 
parts  of  Argyll,  Boss,  and  Inverness,  the  Post  OBice  is  the  only  secure 
means  of  transmission  available ;  and  in  all  cases  where  this  means 
has  been  used  it  has  promoted  regularity  and  despatch.  The  judicial 
proceedings  so  transmitted  frequently  consist  of  documentary  evidence, 
including  letters  which  have  formerly  passed  between  the  parties,  or 
others,  and  which  have  ceased  to  be  correspondence  in  any  sense 
of  the  word.  They  are  merely  items  of  evidence  of  matters  of  fact  for 
the  information  of  Courts  of  Law.  They  no  longer  convey  information 
to  the  persons  to  whom  they  are  addressed. 

Notwithstanding  this,  the  Post  Office  authorities  have  now  intimated 
that  such  letters  are  to  be  charged  at  the  ordinary  unpaid  postage  rate, 
because,  according  to  the  Regulations  of  the  Book  Post,  all  written 
letters,  of  whatever  date,  or  to  whomsoever  addressed,  are  considered 
prohibited  enclosures.  It  is  impossible  to  doubt  that  this  question 
should  be  reconsidered.  The  decision  proceeds  on  a  mistaken  view  of 
the  nature  of  the  documents  referred  to,  and  is  an  utterly  needless  and 
mischievous  interference  with  judicial  proceedings  which  form  a  most 
important  department  of  the  public  business  of  the  country.  Letters 
or  journals  from  India,  or  elsewhere  abroad,  having  paid  postage,  may 
afterwards,  under  the  existing  regulations  of  the  Post  Office, be  circulated 
in  this  country  by  Book  Post  Whatever  may  be  the  means  by  which, 
in  future,  appeals  from  local  Courts  shall  be  disposed  of — whether  by 
Sheriffs  or  by  Lords  Ordinary — the  transmission  of  letters  produced 
as  evidence  will  be  necessary,  and  we  trust  that  the  Post  Office 
authorities  will  see  their  way  to  give  such  facilities  for  transacting  the 
judicial  business  of  the  country  as  are  fair  and  reasonable.  We  shall 
not  be  suspected  of  any  tendency  unduly  to  favour  the  Sherifi^  whose 
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pockets  will  suffer  by  this  resolution  of  the  Post  Office.  Many  of  these 
officials  have  declared  war  upon  the  Journal  of  Jurisprudence,  and 
all  who  are  suspected  of  being  connected  with  it;  yet  we  must  protest 
against  all  unnecessary  impediments  to  the  administration  of  public 
justice.  Indeed,  we  are  bound  to  protest  against  such  impediments  the 
more  earnestly  in  proportion  to  our  conviction  that  the  present  system 
is  inadequate  and  inefficient.  It  is  not  becoming  for  the  strongest  and 
most  flourishing  of  the  public  establishments  to  bully  the  most  decrepit, 
or  to  disturb  the  repose  of  its  last  hours. 

Professional  Reform, — It  is  now  almost  universally  acknowledged 
that  forther  reform  in  professional  education  and  professional  re- 
organization and  regulations,  if  it  must  not  precede,  must  at  least 
accompany  any  beneficial  change  in  the  Scottish  judicature  and  forms 
of  procesa  A  fresh  proof  of  this  is  given  by  a  Memorial  which  has 
JQst  been  sent  to  the  Lord  Advocate  by  a  large  number  of  procurators 
in  Glasgow,  Aberdeen,  Airdrie,  Ayr,  Dumfries,  Dunfermline,  Dundee, 
Greenock,  Hamilton,  Kilmarnock,  Perth,  Linlithgow,  Stirling,  and 
other  towns,  asking  his  lordship  to  introduce  a  Bill "  for  the  extension 
of  the  rights  of  procurators  in  the  inferior  Courts  of  Scotland." 

The  Memorial  humbly  sheweth — 

"  That  the  Law  at  present  existing  in  Scotland,  whereby  procurators  are 
excluded  from  practising  in  any  inferior  Court  to  which  they  have  not  been 
specially  admitted,  is  a  public  and  professional  grievance  which  it  is  desir- 
able to  remedy. 

**  That  an  almost  unanimous  desire  exists  among  the  legal  practitioners 
throQghout  the  country  that  a  restriction  so  opposed  to  sound  policy  and 
equity  should  be  removed. 

"  That  your  Memorialists  have,  therefore,  viewed  with  satisfaction  the 
recommendations  of  the  Royal  Commissioners  appointed  to  enquire  into 
the  Law  Courts  of  Scotland  on  the  subject 

"  That  your  Memorialists  consider  the  passing  of  an  Act  of  Parliament, 
ginng  effect  to  these  recommendations,  would  effectually  remove  the 
grievance  complained  of.*' 

And  it  prays  for  the  introduction  of  '^  a  Bill  for  this  purpose  into 
Parliament  early  in  the  present  session." 

We  need  not  say  how  cordially  we  concur  in  the  request,  and  how 

satisCKtory  it  is  that  a  very  large  number  of  signatures  should  be 

appended  by  gentlemen  in  Glasgow,  who  were  till  lately  supposed  to 

be  jealous  of  any  change  that  should  interfere  with  their  monopoly 

of  Sheriff  Court  practice  there.     It  is  difficult  to  see  why  the 

petitioners  have  not  asked  for  the  right  of  practising  in  the  Court  of 

Session  as  well  as  in  the  inferior  Courts.     If  they  think  that  such 

a  request  would  excite  a  strong  opposition  among  Edinburgh  lawyers, 

they  are  much  mistaken.    As  we  said  last  month,  a  few  old-&shioned 

agents  would  object  to  it  vehemently;  but  the  whole  bar,  with  the 

exception  of  perhaps  six  individuals,  and  a  very  large  majority  of  the 

best  ckss  of  agents,  would  readily  sign  a  petition  in  fisivour  of  such  a 

^form.  Nor  can  we  suppose  that  they  have  not  asked  for  this  further 

VOU  XY.,  NO.  CLXXn.— APBII^  1871.  P 
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privilege  becange  they  do  not  value  it,  and  assume  that  it  vonld  be  an 
unprofitable  one.  It  is  very  commonly  said  that  it  would  mske  no 
practical  difference,  because  no  country  agent  would  come  to  Edin- 
burgh to  attend  to  cases  in  the  Court  of  Session.  Perhaps  country 
agents  would  not  come  much  oftener  to  Edinburgh  than  they  now  do, 
but,  as  we  lately  attempted  to  show,  the  practical  difference  would  not 
be  smalL 

L  A  vast  number  of  cases  would  go  to  the  Supreme  Court  instead  of 
the  Sheriff  Court,  where  the  client  would  get  better  law  and  a  speedier 
decision  at  not  much  greater  cost.  In  these  cases  the  country  agent 
would  have  as  much  profit,  with  much  less  trouble  and  respon- 
sibility, than  he  has  now,  both  of  these  being  shared  by  counsel. 

II.  The  country  agent  in  most  cases  corresponding  directly  with 
counsel,  the  expense  of  an  Edinburgh  agent  would  generally  be  saved 
altogether, — 

III.  As  well  as  the  risk  of  miscarrii^e  fi:bm  divided  responsibility. 
No  one  can  tell  how  many  blunders  and  complications  are  now  causetl 
by  the  multiplicity  of  counsellors  and  the  division  of  responsibility 
between  the  agents  in  a  litigation. 

IV.  Instead  of  the  country  agent  being  obliged  more  frequently  to 
visit  Edinburgh,  we  doubt  not  that  the  proposed  reform  would  lead  to 
the  Court  being  brought  to  him.  We  see  no  reason  why  many  proo^ 
and  appeals,  especially  appeals  on  matters  of  fact,  should  not  be  heard 
and  decided  at  circuits  to  be  held  frequently  for  the  purpose. 

But  although  we  regret  that  the  numerously  signed  memorial  before 
us  is  too  modestly  confined  to  a  small  portion  of  the  grievance,  we 
trust  that  it  will  prove  to  the  Lord  Advocate  how  easily  he  may  confer 
a  great  boon  on  the  public,  as  well  as  on  the  profession  of  which  he 
is  an  ornament  At  this  moment,  the  Government  to  which  be 
belongs  is  probably  less  popular  in  our  profession  than  any  which  ha^ 
been  in  office  during  the  present  century.  The  Lord  Advocate  has  an 
opportunity  of  saving  Mr  Gladstone's  ministry  from  the  reproach  that  it 
can  hardly  find  a  respectable  lawyer  who  will  heartily  support  it  in  a 
contested  election.  We  trust  that  he  will  not  only  at  once  accede  to 
the  desire  of  the  memorialists,  but  that  he  will  also  grant  them  what 
they  have  not  asked,  the  right  to  practise  in  the  Supreme  Court. 

The  Inferior  Judge  in  Scotland, — Sheriff  Hallard's  able  and 
instructive  pamphlet  on  this  subject  has  been  re-issued  with  a 
"Postscript"  containing  some  criticisms  on  the  "Fourth  Eeport"  of 
the  Boyal  Commission  on  Courts  of  liaw  in  Scotland.  We  have 
already  made  some  remarks  on  that  report,  but  the  following  excerpts 
from  those  of  the  learned  Sheriff  will  be  interesting  to  our  readers: — 

"  Those  who  are  familiar  with  the  Sheriff  Court  controversy  know  that 
one  leading  plea  in  favour  of  the  double  office,  was  that  the  Sheriff's  control 
corrected  the  local  partialities  to  which  the  Sheriff-Substitute  was  assumed 
to  be  prone.  The  Commissioners  pronounce  a  truly  remarkable  opinion  on 
this  point:  '  Not  a  trace  of  the  evils  alluded  to  in  tJie  report  of  1834  is  to 
^^  found  in  the  testimony  of  the  witnesses  we  have  examined.    So  complete, 
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altliOQgli  ifflperoeptibla  and  ailent,  has  heea  the  executive  control  of  the 

Siienlb,  that  the  commonity  have  forgotten  that  there  ever  was  a  time 

Then  a  resident  Sheriff  was  suspected  of  local  partiality.' 

^'Hov  does  the  ezecntive  cootrol  of  the  Sheriff  check  the  judicial 
partialities  of  the  Sheriff- Substitute?  Executive  aud  judicial:  are  not  these 
iaeommensorable  terms?  Does  not  each  of  them  represent  an  altogether 
distinct  sphere  of  official  duty  ?  One  thing,  at  all  events,  is  by  implication 
dear.  It  is  not  the  'cheap  and  popular'  appeal  to  the  Sheriff  which 
eorrects  those  unhappy  proclivities  of  the  Shenff-Substitute  to  which  such 
Sequent  and  painful  reference  used  to  be  made.  Control  of  this  kind 
coald  by  no  stretch  of  language  be  called  '  executive.' 

Had  there  once  been  a  time  when  there  was  no  double  Sheriff;  had  that 
time  been  notable  for  the  local  partialities  of  the  single  Judge;  had  these 
crils  disappeared  at  the  birth  of  the  existing  institution  like  mists  before 
tbe  rising  8un — ^the  inference  would  have  been  clear  and  irresistible.  But, 
^iug  this  resource,  a  statement  of  instances  to  show  how  the  evil  has 
•fteo  been  nipped  in  the  bud  or  cured  by  the  Sheriff's  '  executive  control,' 
^ugh  less  eloquent,  perhaps,  than  the  words  I  have  quoted,  would  have 
^  more  convincing.  The  Commissioners  set  down  the  beneficial  effects 
<^the  Sheriff's  controlling  power  in  terms  quite  adequate  to  describe  some 
|Rat  operation  of  nature  requiring  the  lapse  of  ages  for  its  full  accomplish- 
ttat;  btit  the  period  of  time  with  which  they  had  to  deal  was  not  only 
^tbin  the  reach  of  human  tradition,  it  was  to  a  considerable  extent 
Wiiin  the  scope  of  their  own  experience  and  observation.  In  the  absence, 
T^foFe,  of  positive  and  quite  attainable  evidence,  one  may  reasonably 
??>ire  how  they  have  come  to  perceive  that  which  they  declare  to  bo 
'^^ptible,  and  to  hear  that  which  they  acknowledge  to  be  silent." 

'The  Commissioners  '  do  not  regard  the  Sheriff-Substitutes,  as  a  class,  as 
^ equal  weight  and  authority  with  the  Sheriffs.'  It  may  be  doubted 
^Qetliet  the  Court  of  Session  be  of  this  opinion;  for,  as  the  reports  fully 
^^1  where  the  Sheriff  has  altered  the  decision  of  his  Substitute,  the 
^reme  Court,  as  often  as  not,  returns  to  the  judgment  of  the  latter.    But 

,  the  statement  above  quoted  as  accurate  in  point  of  fact;  assume  that  in 
^^got  and  authority  the  average  Sheriff-Substitute  is  inferior  to  the  average 
"-^^nS.    Considering  the  importance  of  the  Sheriff-Substitute's  duties,  shall 

^  congratulate  the  lieges  on  such  a  state  of  things?  I  fail  to  see  here  any 
pound  for  complacency." 

,  'One  passage  more:  'In  our  opinion,  there  are  no  evils  calling  for  redress 
^^i  out  of  the  general  relations  of  the  Sheriff  to  his  county  and  his  con- 
m\ng  iQ  practise  at  the  bar,*    I  print  these  last  words  in  italics;  for  of  the 

aeriFs  practice,  actual  or  presumed,  before  the  Court  of  Session,  former 
^Qimiasioners  did  not  speak  in  this  negative  strain.  On  the  contrary,  the 
^snfTs  attendance  in  the  Parliament  House  was  always  considered  as 
^6  of  the  *  cardinal '  cardines  *  of  the  system,  requiring  a  strong  penal 
^tment  for  its  enforcement,  I  mean  the  provision  in  1  and  2  Vict., 
^'  ^19,  alluded  to  at  p.  55  of  the  foregoing  pamphlet.  This  affords  me  a 
^^^tal  transition  from  the  Report  of  the  Royal  Commission  to  the  Sheriffs' 

^^  learned  author  in  here  laughing  at  the  magnificent  expression  of  the  CommiB- 
!!i|^  who  Bay  elsewhere  that  the  control  of  the  Sheriff  over  the  Sheiiflf-Substitute 
«aot  only  ft  natural  element  io,  but  the  oaedinal  Hi50i  (!  Q  of  the  prosperity  and 
'^  of  onr  local  Courts." 
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Act  of  laBt  seaaion  (33  and  34  Vict,  c  86),  in  which  is  to  be  found  tbe 
following  proviso: — *  So  much  of  the  Act  1  and  2  Vict,  c.  119,  as  prondes 
that  every  Sheriff,  with  the  exception  of  the  SherifEa  of  the  counties  of 
Edinbuigh  and  Lanark,  shall,  after  his  appointment^  be  in  habitual 
attendance  npon  the  Court  of  Session  during  the  sittings  thereof  shall  be, 
and  is  hereby  repealed.'  By  the  same  section  power  is  also  (prospectiyeh) 
given  to  the  Secretary  of  State,  who,  it  is  supposed,  will  be  much  inflaenced 
in  such  a  matter  by  the  counsels  of  the  Lord  Advocate,  ''to  prescribe  the 
duties  of  the  office  of  Sheriff,  which  such  Sheriffs  respectively  are  reqaiied 
to  perform  personally.'  The  Sheriff  is  no  longer  bound  to  be  in  habitual 
attendance  on  the  Court  of  Session;  he  is'liable  to  have  certain  duties  assigned 
to  him  personally,  which  he  may  not,  as  hitherto,  delegate  to  his  Substitute, 
and  which  may  seriously  interfere  with  his  practice  at  the  bar.  Will  tbe 
supporters  of  the  existing  institution  not  acknowledge  that,  by  those  pro- 
visions, the  Legislature  has  dealt  their  idol  a  very  damaging  blow  % 

''But  a  heavier  one  is  perhaps  in  store.  It  is  said  to  have  been — possibly 
it  is  still — ^in  contemplation  to  transfer  the  nomination  of  the  Sheriff 
Substitute  to  the  Crown.  This  done,  the  double  office  will  drag  a  reij 
precarious  existence.  The  two  functions  of  which  it  consists  have  aa 
inherent  tendency  to  coalesce;  only  the  difference  between  Crown  2d 
private  patron  keeps  them  apart  Consolidate  the  patronage,  and  a  oue- 
solidation  of  the  offices  will  speedily  follow. 

"  A  consummation  devoutly  to  be  wished:  for  this  narrow  and  looj 
controversy  keeps  out  of  sight  those  much  wider  and  more  general  considera^ 
tions  on  which  depends  the  full  and  ultimate  development  of  the  inferior 
Judge's  office  as  sole  primary  Judge  in  all  causes;  ensuring  one  and  tk 
same  law  to  rich  and  poor,  by  making  both  necessarily  amenable  to  ooe 
and  the  same  tribunal*' 

An  Effective  Petition. — The  following  is  an  exact  copy,  saving  the 
names,  of  a  petition  for  divorce,  recently  filed  in  the  Chancery  ConUl 
of  this  city.  While  it  may  be  wanting  in  earnestness,  there  is nolad; 
of  humour : — 

«FIBST  CHANCBEY  COURT. 
"  Sarah  W —  v.  Bakdall  W — ,  alias  Bandall  P — . 
"Tour  petitioner,  who  has  been  for  two  years,  and  is  now,  a  resident  of 
Memphis,  represents  to  your  honour,  that,  on  or  about  the  22d  of  October, 
1868,  she  was  lawfully  married  to  the  defendant,  Randall  W — ,  who  some- 
times calls  himself  Randall  P — ,  also  a  resident  of  Memphis,  and  has  made 
him  a  dutiful  and  obedient  wife.  They  lived  together  about  two  weeks. 
They  were  united  as  two  clouds  which  meet.  They  were  as  two  sools  with 
but  a  single  thought,  two  hearts  that  beat  as  one.  For  the  first  week  he 
was  kind,  and  their  lives  were  as  harmonious  as  music.  During  the  secood 
week  he  was  harsh,  cruel,  and  inhuman  in  his  conduct,  and  m^e  it  unsafe 
and  improper  for  her  to  cohabit  with  him,  and  be  under  his  dominion  and 
control.  He  was  the  worst  kind  of  an  Othello;  threatened  to  drive  iier 
out  of  the  house,  and  tried  to  force  her  to  leave  him.  He  then  deserted 
her,  leaving  her  on  the  classic  Hatchie,  like  'Anoden  weeping  by  the 
waters,'  or  like  Dido,  with  a  willow  in  her  hand.  She  is  coloured,  he  is 
ditto,  and  a  gay  Lothario.  He  has  never  returned  to  charm  her  loneliness, 
hut,  since  the  time  of  his  desertion^  within  two  weeks  of  the  solenmizfttioo 
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of  their  nuptial  rites^  he  has  been  cohabiting  nnlawfally  with  one  Chany 
Anderson,  with  whom  he  has  committed  adoltery  of  the  darkest  kind,  and 
repeatedly  and  oontinaonsly  at  divers  times.  Promises  considered,  etc., 
pnys  for  snch  relief  as  your  honour  may  grant  and  the  complexion  of  the 
case  demands." — Memphis  Avalanche, 

Curiosities  of  English  Law, — In  Mr  A.  V.  Dicey's  recent  work  on 
the  *'  Rules  for  the  Selection  of  the  Parties  to  an  Action/'  some  of  the 
contradictions  and  absurdities  of  the  law  are  pointed  out  as  follows: — 

''The  obstruction  of  a  highway  is  considered  to  cause  peculiar  damage 
to  a  man  whom  it  impedes  in  his  business,  but  none  to  a  man  whom  it 
injures  in  his  trade.  The  owner  of  a  dog  is  not  liable  for  its  biting  other 
men,  unless  he  knew  of  its  fierceness,  but  without  any  such  knowledge  he 
is  liable  for  its  biting  cattle.  If  a  horse  is  allowed  to  stray,  and  it  kicks  a 
child,  the  owner  is  not  liable,  for  '  it  is  not  the  ordinary  course  of  the 
B&tare  of  a  horse  to  kick  a  child.'  But  if  a  horse  strays  into  a  field  and 
kicks  another  man's  horse,  the  owner  is  liable,  because,  we  presume,  it  is 
the  ordinary  course  of  the  nature  of  a  horse  to  kick  another  horse.  If  a 
man  builds  chimneys  which  must  smoke  in  a  certain  direction,  and  another 
man  lights  fires  which  cause  smoke  to  go  up  the  chimneys,  any  damage 
caused  by  the  smoke  must  be  made  good  by  the  man  who  lighted  the  fires, 
not  by  the  man  who  built  the  chimneys. 

"A  tradesman  sold  a  man  a  lamp  which  was  to  be  used  by  the  man's 
wife.  The  lamp  was  so  badly  made  that  it  exploded,  and  the  man's  wife 
vas  injured.  It  was  held  that  she  could  not  recover.  Another  tradesman 
!  told  a  man  some  hair-wash  to  be  used  by  the  man's  wife.  The  hair-wash 
vas  so  badly  made  that  the  man's  wife  was  injured.  It  was  held  that  she 
eould  recover.  In  some  of  these  cases,  the  extreme  subtlety  of  the  distinc- 
tions causes  an  apparent  contradiction,  while  it  is  hard  to  say  that  either 
case  is  wrongly  decided.  If  a  man  agrees  to  build  a  house,  his  death  does 
not  pat  an  end  to  the  contract,  but  it  does  if  he  agrees  to  build  a  light- 
house. Again,  the  question  whether  a  husband  has  reduced  his  wife's 
property  into  possession,  or  not,  has  given  rise  to  very  fine  distinctions. 
In  one  case,  a  wife's  trustee  had  paid  the  wife  the  rent  of  some  property 
settled  on  her,  and  had  borrowed  from  her  part  of  the  money  which  was 
80  |mid.  It  was  held  that  this  money  was  reduced  into  possession  by  the 
husband,  and  that  after  his  wife's  death  he  might  recover  it  from  the 
trustee.  In  another  case,  a  man  who  had  received  money  for  a  wife  wrote 
to  her  and  told  her  that  he  held  the  money  at  her  disposal.  It  was  held 
that,  after  the  wife's  death,  this  money  did  not  pass  to  her  husband. 

'*  Another  question  of  some  difficulty  is,  whether  a  servant  who  is  sent 
by  his  master  to  sell  a  horse  can  warrant  the  horse  so  as  to  bind  his  master. 
I^e  servant  of  a  horse-dealer  can  bind  his  master  by  a  warranty,  even 
though  his  master  has  forbidden  him  to  warrant.  A  servant  sent  to  sell  a 
horse  at  a  fair  and  not  authorized  to  warrant,  a  servant  sent  to  sell  a  horse 
&t  Tattersall's,  and  authorised  to  give  a  limited  warranty,  were  also  held 
to  bind  their  masters.  But  where  one  man  applied  to  another  for  a  horse, 
Md  the  owner  of  the  horse  sent  it  by  his  farm  bailiff,  the  farm  bailiff's 
warranty  was  held  not  to  bind  the  owner." 

An  American  Trade  Mark  Case. — Curtis  v.  Bryan,  2  Daly,  312,  is  a 
most  gratifying  case,  not  so  much  on  account  of  the  law  it  lays  downj 
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which  18  old  and  sotind,  as  on  account  of  a  fact  which  it  eatabliahes,  wMch 
ia  new  and  surprising.     The  action  was  for  an  iiy  unction  against  imitating 
the  plaintiff's  trade-mark  of  "  Mrs  Winslow's  Soothing  Syrup  for  children 
teething,"  and  an  injunction  was  granted.     Now,  we  had  always  heard  sod 
supposed  that  Mrs  Winslow,  like  Mrs  Harris,  Mrs  Gamp's  friend,  was  an 
imaginary  character;  that  there  "wasn't  no  sich  a  person."     Bat  we  are 
gratified  to  learn  that  we  were  mistaken ;  Mrs  Winslow,  who  invented  tbis 
indispensable  compound,  of  which  a  million  and  a  half  bottles  are  sold 
annually  at  a  profit  of  $300,000,  lived  and  moved,  and  was  an  "experieBced 
nurse  and  female  physician."    We  are  glad,  also,  to  see  that  the  cooit 
frowned  down  the  defendant's  attempt  to  deny  the  virtues  of  the  com- 
pound.    "  Mother  Winslow,"  having  tiius  received  the  deliberate  approba- 
tion of  an  American  Court,  we  trust  will  bn  prescribed  by  the  EngM 
Court  of  Chancery  for  those  troublesome  iniiants  of  which  that  venerable 
institution  is  the  guardian.     And  if  it  could  be  administered  to  eveiy 
long-winded  counsel  who  worries  the  Court,  that  would  also  be  a  boon.— 
Albany  Law  JaumaL 

Vacation  Abrangehemts. 

Spring  VcuxUion,  1871. 

Box  Days  in  Vacation, — ^Thursday,  April  13,  and  Thursday,  May  4. 

Bill-Chamher  Botation  of  Jxidgcs: — 

Monday,  20th  March,  to  Saturday,  Ist  April,  -  -  Lord  Mure. 

Monday,  dd  April,  to  Saturday,  15th  April,   •  -  -        *^      Gifford. 

Monday,  17th  April,  to  Saturday,  29th  April,  .  .        "      Mackenzie. 

Monday,  1st  May,  to  Meetiog  of  Court,        .  .  .        »»      BENnoLME. 

Spring  Circuits,  1871. 

west—Lords  Jcstice-Clerk  and  Cowan.— J/itcraray,  Tuesday,  25th 
April;  Stirling,  Thursday,  27th  April;  Glasgow^  Monday,  1st  May,  at  One 
o^clock  afternoon. 
J.  B.  Balfour,  Esq.,  AdvocaU-Depute;  Alexander  Ingram,  Clerk 

SOUTH— Lords    Deas   and   Jerviswoode.— J(^i(r^^,   Thursday,   27th 
April;  Dumfries,,  Thursday,  4th  May;  Ayr^  Tuesday,  9th  May. 
Alexander  Asher,  Esq.,  Advocate-Depute;  ^nbas  Macbean,  ClerL 

NORTH — Lords  Ardmillan  and  Neaves — Dundee^  Thursday,  6th  April: 
Perth^  Tuesday,  11th  April;  Aberdeen^  Wednesday,  19th  Apnl;  Invermsf, 
Tuesday,  25th  April. 

Henry  H.  Lakcaster,  Esq.,  Advocate-Depute;  Wm.  Hamilton  Bell,  Clerl 

RegvlaUona  for  the  EaKimination  of  Procurators*  Apprenticea  in 
ilie  Sheriffdom  of  Caithness,  Orkney,  and  Shetland. — SheriflF  Thorns 
has  apparently  taken  much  pains  in  placing  this  important  department 
of  legal  education  upon  a  proper  footing  in  his  Sheriffdom,  and  he  has 
issued  the  following  set  of  Regulations.  We  understand  that  the 
learned  Sheriff  has  appointed  the  first  diet  of  examination  to  be  held 
before  himself,  an  example  which  might  occasionally  be  followed  with 
much  benefit  by  the  Sheriffs  of  some  other  counties,  if  they  feel 
equal  to  it: — 

At  Edinburgh,  the  twenty-seventh  day  of  February,  Eighteen  Hundred  and 
Seventy-one, — 

The  Sheriff,  in  respect  there  is  no  Faculty  or  Society  of  Procurators  in  tho 
Sheriffdom  of  Caithness,  Orkney,  and  Shetland,  or  in  the  counties  of  CaitbDcas, 
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Orkney,  and  Shetland,  to  whom  Petitions  by  persons  deairons  of  entering  into 
Indentures  with  a  Procurator  or  a  Sheriff  Clerk,  in  terms  of  the  Act  after 
mentioned,  can  be  presented,  hereby  issues  the  following  Regulations  for  the 
Preliminary  Examination  in  the  Elements  of  General  Knowledge  of  such  persons, 
ia  terms  of  the  Procun^tors  (Scotland)  Act,  1865  (28  and  29  Vict.,  o.  85,  sec.  16), 
and  ordeni  as  follows: — 

1.  Any  person  who  shall  be  desirous  of  entering  into  an  Indenture  with  a 
Procurator  of  Court,  or  a  Sheriff  Clerk,  shall  present  a  Petition  to  the  Sheriff, 
rMnf  his  name,  designation,  age,  and  coarse  of  education,  and  craving 
TeTumin^tinti  as  to  his  qualifications  for  admission  as  an  Apprentice,  which 
Petition  shall  be  intimated  on  the  Walls  of  the  Court  House,  and  of  the  Sheriff 
Clerk's  Office. 

2.  The  Subjects  for  Examination  (which  Examination  may  be  either  completed 
at  once,  or  at  different  times,  and  may  be  partly  oral  and  partly  written)  shall 
consist  of — 

1.  The  Elements  of  English  Grammar. 

2.  Beading  aloud  a  portion  of  some  standard  English  Work. 

3.  Writing  to  Dictation. 

4.  First  Four  Rules  of  Arithmetic  (Simple  and  Compound),  Bedoctiony 

and  Simple  Proportion. 

5.  History  and  Geography  of  Scotland  and  England. 

6.  Latin— Any  Book  of  Ciesar's  Commentaries,  to  be  selected  by  the 

Applicant. 

3.  The  Petition,  after  due  intimation  as  above,  shall  be  remitted  to  two  or 
more  Procurators,  to  be  appointed  by  the  Sheriff,  to  act  as  Examiners,  who  may 
engage  a  Professional  Person  or  Persons  to  conduct  in  their  presence  the 
Examinations,  in  whole  or  in  part,  and  the  Examiners  shall  report,  in  writing, 
the  result  of  the  Examinations  in  each  Branch,  to  the  Sheriff,  who,  after 
considering  the  Beport,  will  either  remit  the  Petitioner  back  for  Be-examination 
in  whole  or  in  part,  or  find  him  qualified  or  not  qualified  to  enter  into  an 
Indenture,  or  otherwise  dispose  of  the  Petition,  in  terms  of  the  Act,  reserving 
power  to  the  Sheriff,  by  himself  or  his  Substitute,  to  conduct  the  said  Examina- 
tbn  or  Examinations. 

4.  Each  person  shall  pay  Half-a-guinea,  each  time  he  goes  up  for  Examina- 
tion, to  the  Sheriff  Clerk,  who  shall  apply  the  sums  to  be  received  by  him  in 
paying  the  Professional  Person  or  Persons  who  mav  be  employed  to  conduct 
KiaTninations  as  aforesaid.  The  Sheriff  Clerk  shall  keep  a  List  of  the  Appli- 
cants, and  a  record  of  the  results  of  applications. 

Legal  Appointment. — ^We  are  happy  to  be  able  to  announce  that 
the  Lord  Advocate,  mindful  of  the  claims  of  the  Scotch  Bar,  has  suc- 
ceeded in  procuring  for  it  a  vacant  appointment  to  one  of  the  district 
Judgeships  in  Jamaica;  and  that  this  appointment  has  been  conferred 
on  Mr  James  Gibson  Starke,  Advocate  (1862).  Mr  Starke  leaves  the 
^liament  House  with  the  warm  good  wishes  of  all  his  brethren. 

Obituary.— Alrxasdeb,  Simpson,  Esq.,  Solicitor,  Clerk  of  Supply 
for  Dumfriesshire,  died  at  Dumfries,  Feb.  14. 
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COURT   OP    SESSION, 


FIRST  DIVISION. 

MIntobh  v.  Fbabeb. — Feb.  23. 

Parent  and  child — FiliaUon. — Parsuer   in    1860   married  a  woman 
who,  in  1854,  had  given  birth  to  an  illegitimate  child  of  which  de£r. 
is  the  father.     The  child  lived  with  the  mother  until  her  marriage,  and 
subsequently  with  her  and  pursuer  until  the  mother's  death  in  1869,  when 
pursuer  ndsed  this  action  against  her  &ther  for  payment  of  inlying  expenses, 
and  aliment  for  the  child,  alleged  to  be  due  to  its  mother,  and  which 
pursuer  claimed  as  in  her  right  ^ure  mariti;  and  (2)  for  payment  of  snms 
expended  for  the  maintenance  and  education  of  the  child  during  the  period 
it  lived  with  him.     Defr.  did  not  deny  the  paternity  of  the  child,  bat  he 
averred  that  he  had  paid  to  the  mother  sums  sufficient  to  meet  inlyiug 
expenses  and  aliment  until  the  child  was  seven  years  of  age,  and  that  he 
had  then  offered  to  support  it  himself,  but  the  mother  refused  to  part  with 
it,  and  her  refusal  was  a  sufficient  answer  to  any  claim  for  subsequent 
aliment;  and  further,  that  the  child  (a  boy)  was  not  incapacitated  from 
earning  his  own  livlihood,  and  pursuer's  claims  were  prescribed.     The  S.S. 
at  Dornoch  (Mackenzie),   after  proof,  assoilzied.     The  Sheriff  (Fordyce) 
recalled  this  interlocutor,  and  found  pursuer  entitled  to  the  sums  sued  for, 
with  interest,  under  certain  deductions. 

The  Court,  holding  that  pursuer  had  failed  to  establish  his  case,  returned 
to  the  judgment  of  the  S.  S.,  assoilzieing  the  defender,  with  expenses. 

Spsgial  Cabs— Moston  ajxb  Qasdnsb. — FA.  2L 

PMie  Hotuei  Act,  1862 — Breach  of  CertiJicaU — Lea»e — Jwisdiction.— 
By  lease  dated  30th  August,  1870,  Morton  let  to  Qardner  premises  in 
Glasgow,  to  be  used  as  a  spirit-shop  for  four  years  at  £75  a  year.  The 
lease  stipulated  that  the  tenant  should  not  commit  breach  of  certificate 
under  the  Act  25  and  26  Vict,  cap  35.  Among  the  conditions  of  the 
certificate  was  one  that  the  tenant  "  do  not  sell  or  supply  excisable  liquor 
to  girls  or  boys  apparently  under  fourteen  years  of  age,  or  to  persons  who 
are  in  a  state  of  intoxication."  The  parties  alleged  as  matter  of  fact  upon 
which  they  were  agreed  that,  on  the  10th  Sept.  last,  a  girl,  apparently  under 
the  age  of  fourteen,  had  been  sent  for  whisky  for  her  father,  giving  his  name 
and  address.  The  whisky  was  taken  home  to  her  father's  house  and 
delivered  to  him.  The  question  upon  which  judgment  was  asked  was, 
"  Whether  said  act  of  selling  or  supplying  excisable  liquors  in  manner  before 
mentioned  is  a  breach  of  the  conditions  of  said  certificate  and  lease  1" 

Counsel  for  the  landlord  contended  that  the  certificate,  granted  under 
this  foresaid  Act,  imported  an  absolute  prohibition  against  selling  or 
supplying  children  apparently  under  fourteen  years  of  age  with  excisable 
liquors,  and  consequently  that  a  breach  of  the  certificate  and  conditions  of 
the  lease  had  been  committed.  Counsel  for  the  tepant  maintained  that  the 
prohibition  was  merely  against  selling  or  supplying  children  with  excisable 
liquors  for  their  own  consumption,  and  did  not  extend  to  a  child  sent 
as  messenger.    Case  dismissed,  (diss.  Lord  Einlocb)  on  the  ground  that 
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the  Court  had  no  jurisdiction.  Held,  that  an  answer  to  the  question  put 
would  be  a  decision  upon  the  construction  and  effect  of  the  Public  Houses 
Act  of  1862,  under  which  the  Court  had  no  jurisdiction. 

AcL^M'Larm.    Agent — J.  QalUtlyy  S.8,C, AlUSoL-Qen.Clarhj  Scott, 

AgtTtt^A,  K.  Morisofiy  S.S.C. 

Donald  v.  Fbaseb,  <fec. — Feb,  28. 

Jus  rdidce — Title  to  sue — Proof-^Eedaiming  days — A.  ofS.,  10th  March, 
1870, — The  pursuer  sued  her  late  husband's  executor,  and  the  heirs- 
portioners  of  the  deceased,  for  her  jus  relictcc  as  at  the  date  when  a  final 
decree  was  pronounced  in  conjoined  actions  of  divorce,  at  the  instance  of 
the  pursuer  and  her  husband,  respectively,  against  each  other.  Inter  alia, 
pleas  to  the  effect  that  the  pursuer  had  no  title  to  sue,  and  that  she  had  no 
relevant  ground  of  action  were  stated.  A  separate  plea  was  also  stated  for 
two  of  the  defrs.  called  as  heirs-portioners,  that  they  are  not  among  the  next 
of  kin  of  the  deceased,  and  not  liable  to  accouat  to  the  pursuer.  The  L.  O., 
on  11th  Feb.,  allowed  a  proof  of  the  facts  on  which  the  last-mentioned 
plea  is  founded.  The  defenders  reclaimed,  desiring  to  obtain  a  judgment 
on  their  other  preliminary  pleas  before  a  proof.  TTnder  s.  2  of  the  A.  8., 
the  reclaiming-note  ought  to  have  been  boxed  within  six  days  from  its 
date;  but  this  was  not  possible,  the  Court  having  adjourned  from  Saturday 
the  II th  until  Saturday  the  18th  of  February  inclusive,  in  terms  of  the 
Court  of  Session  Act  of  1868.  The  reclaiming-note  was  boxed  on 
Tuesday,  21  st  February,  which  was  the  first  sederunt-day  after  the  recess. 
It  might  have  been  boxed  on  the  20th  (Monday),  but  even  then  it  would 
have  been  too  late  if  the  six  days  were  to  be  counted  from  its  date. 
Neither  the  Act  of  1868,  nor  the  relative  Acts  of  Sederunt,  made 
provision  for  expiry  of  the  reclaiming-days  during  the  adjournment  in 
February.  By  the  former  practice,  under  the  Act  of  Sederunt  of  20th  July, 
1853,  where  the  reclaiming-days  expired  after  the  box-day  in  the  recess, 
they  continued  open  till  the  next  sederunt-day.  Held,  that  the  reclaiming* 
note  had  been  boxed  in  time,  and  the  cause  remitted  to  the  L.  O.  to 
dispose  of  the  pleas  against  the  relevancy  of  the  action  and  the  pursuer's 
title  to  sue. 

Act.^Mair,  Rhind.    Agent — Wm.  Officer,  8,S,C, AU, — Watson,  Ruiher- 

furd.    Agents — Mackenzie,  Innes,  ^  Logan,  W.S, 

Mackintosh,  &c,  v,  Moir. — Feb,  28, 

RiglU  of  way — New  Tried, — ^The  Court  recently  granted  a  rule  on 
pursuers  to  show  cause  why  a  verdict  which  they  obtained  in 
January  last  declaring  the  existence  of  a  public  right  of  way  from 
Hillfoot  Street  to  Argyll  Street,  of  Dunoon,  through  the  defr.'s  lands, 
should  not  be  set  aside  as  being  contrary  to  evidence.  The  rule  was  made 
absolute,  and  a  new  trial  allowed,  reserving  all  questions  of  expenses,  their 
Lordships  being  unanimously  of  opinion  that  certain  documentary  evidence 
on  which  the  pursuers  relied  to  show  the  existence  of  a  public  road  in  the 
direction  claimed,  since  the  17th  century,  was  altogether  fallacious,  and 
that  the  parole  evidence  was  too  vague  and  indefinite,  principally  disclosing 
acta  of  trespass  over  unenclosed  ground,  which  were  insufficient  to  establish 
the  right  of  way  now  claimed. 

uict,— Fftwcr  et  Hunter,    Agents— Skene  A  Peacock,  W.S. Alt.SoL-Gen. 

^  Cnchton*    AgerUs-^Duncan,  Devjwr,  (0  Blwk 
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STET7AHT  V,  BaNFF  CoUKT7  BoAD  TbUSTEES. — MoTch  1. 

General  Turnpike  Act,  1  and  2  Will,  /F.,c.  4^, — Action  against  the  tmstees 
for  the  Keith  Tnmpike  Boad  for  £25,  as  the  value  of  ground,  part  of  the 
parsner's  farm  of  Netherton,  which  the  pursuer  averred  had  been  ittegally 
taken  by  the  defrs.  during  his  father's  lifetime,  and  occupied  by  them  ever 
since.  The  summons  also  concluded  for  £4  15s,  as  the  rent  of  the  ground 
from  Martinmas  1844  to  Martinmas  1863. 

By  sect  118  of  the  Act  1  and  2  Will.  lY.,  cap.  43,  it  is  enacted  "that 
all  civil  causes,  petitions,  complaints,  and  processes  whatever,  and  proaecu- 
tions  for  expenses,  tolls,  penalties,  forfeitures,  and  fines  imposed  by  this  Act 
or  any  local  turnpike  Act,  or  for  any  damage  incurred,  or  any  wrongs  done 
or  injuries  sufiered  in  any  matter  thereto  relating,  or  for  anything  done  in 
pursuance  of  any  of  the  powers  of  this  or  any  such  Act  given  and  granted, 
shall  be  commenced  within  six  calendar  months  after  the  penalty,  for- 
feiture, fine,  or  damage  shall  have  been  incurred  or  wrong  done,  or  injaiy 
suffered,  or  fact  committed,  but  not  afterwards." 

The  Sheriff-Substitute  (Gordon)  and  the  Sheriff  (Bell)  aostained  the 
preliminary  plea  for  defrs.,  that  the  action  was  excluded  by  the  sec  of  the 
Act  above  quoted.   The  Court  adhered  Bimplidier^  with  additional  expenses. 

AcU — J.  0.  Smith,      Agents — Maitland  &  Lyon,^  W,S. AU. — Sol-Gau 

Clark  et  Keir.    Agents — H,  <fc  A,  Liglis,  W,8. 

Mbs  a.  C.  Mebceb  and  Husband  v.  Akstsutheb's  Tsustees. — March  6. 

(Before  Seven  Judges,) 

Marriage  contract — Parent  and  cJiild — Spes  successionis — Discharge  of 
Legitim,--{B,ea.rd  by  the  Judges  of  the  First  Division  with  three  Judges  of 
the  Second  Division).   In  1828,  Mr  Anstruther  entered  into  an  ante-nuptial 
contract  of  marriage  with  Marian  Anstruther,  whereby  he  settled  £4000 
upon  himself  and  his  said  spouse  and  the  survivor  in  conjunct  fee  and 
liferent,  for  her  liferent  use  only,  and  on  the  child  or  children  of  the 
marriage  in  fe&     Mr  A.    also    obliged   himself  to  provide   the   whole 
property  that  he  might  acquire  during  the  marruige  besides  the  £4000, 
and  after  deducting    his   debts,   to  said   Marian    Anstruther    for    her 
liferent  use  allenarly  iu  case  she  should  survive  him,  and  to  himself  and 
heirs  and  assignees  in  fee.     The  contract  conferred  power  on  Mr  A.  iu  the 
event  of  there  being  more  than  one  child  of  the  marriage,  **  at  any  time  of 
his  life,  and  even  on  death-bed,  to  divide  and  proportion,  as  he  should  think 
proper,  the  above-written  provisions  in  their  favour;  and  in  case  of  his 
death  without  making  such  division,  the  said  Marian  Anstruther,  if  she 
should  survive  him,  should  have  the  same  power  while  she  continued  un- 
married; and,  failing  of  any  such  division,  the  said  provisions  should  belong 
to  and  be  divided  among  the  children  equally,  share  and  share  alike." 
These  provisions  were  declared  to  be  in  full  of  legitim  and  everything  else 
that  the  children  of  the  marriage  could  ask  or  claim  by  and  through  the 
decease  of  their  father,  except  what  he  might  think  fit  to  bestow  of  his 
own  goodwill  only.     Mrs  Anstruther,  in  consideration  of  the  provisions  in 
her  favour  thereby  conveyed,  "  to  and  in  favour  of  the  said  James  Anstruther 
and  herself,  and  the  survivor  in  conjunct  fee  and  liferent,  and  to  the  child 
or  children,  one  or  more,  of  the  said  intended  marriage,  and  the  issue  of 
the  bodies  of  such  child  or  children,  whom  foiling,  to  the  said  Marian 
Anstruther's  own  nearest  heirs  and  assiguees  in  fee,  all  property  then 
belonging  to  her,  or  that  should  pertain  and  be  owing  to  her,  during  the 


IN  TH£  COUBT  OF  8ESSI0K.  211 

sabaistenoe  of  tbe  marriage.*'  With  regard  to  Mrs  A.'s  propertji  it  was 
declared  that  it  ehoold  be  in  the  power  of  the  spouses  "  jointly,  daring 
their  joint  lives  and  the  snrvivor  of  them,  at  any  time  of  their  lives,  or  even 
on  death-bed,  to  divide  and  proportion  the  same  among  the  said  children 
.18  they  should  think  proper;  and,  in  case  of  their  deaths  without  any  such 
diTision,  the  aame  should  pertain  and  beloDg  to  them  equally,  share  and 
share  alike."  At  the  date  of  the  marriage,  Mrs  A.'s  property  amounted  to 
above  £8000,  and  she  afterwards  succeeded  to  upwards  of  £50,000.  There 
were  three  children  bom  of  the  marriage — viz.,  Maria,  afterwards  Mrs 
Canninghame;  Annie  Catherine,  afterwards  Mrs  Mercer;  and  Lucy  Sarah, 
who,  at  the  date  of  the  institution  of  the  present  proceedings,  was  unmarried. 

Mr  and  Mrs  Cnnninghame,  at  their  marriage,  entered  into  a  marriage 
contract,  in  which  Mr  and  Mrs  Anstruther,  who  were  parties  thereto,  bound 
themselves  to  pay  (and  did  pay)  to  trustees  £5000,  to  be  invested  for  their 
behoof  in  liferent^  and  their  children  in  fee,  which  sum  was  declared  to  be 
in  fall  **  of  all  claims  whatsoever,"  '^  which  she,  the  said  Maria  Anstruther, 
has  in  any  manner  of  way,  by  or  through  the  death  of  her  said  father  or 
mother,  or  by  the  contract  of  marriage  entered  into  between  her  said  father 
and  mother,  dated  24th  and  26th  Msurch,  1828,  and  as  the  share  or  division 
hereby  allotted  to  her  of  her  said  father  and  mother^s  property  settled  by 
the  said  contract,  all  which  claims  are  hereby  settled  accordingly,  saving 
always  and  reserving  to  the  said  Maria  Anstruther  the  goodwill  of  her  said 
father  and  mother  as  accords.'' 

Mrs  Anstruther  died  in  1859.  Her  second  daughter,  Mrs  Mercer,  was 
married  in  1861,  when  an  ante-nuptial  contract  was  entered  into,  to  which 
Mr  Anstruther  was  a  party,  and  he  thereby  bound  himself  to  pay  (and  did 
pay)  to  trustees  £6000,  to  be  invested  for  the  purposes  therein  set  forth, 
and  the  deed  contained  a  discharge  in  precisely  the  same  terms  muiatia 
mutandis  as  in  the  marriage-contract  of  Mrs  Smith  Canninghame. 

In  1866  Mr  Anstruther  contracted  a  second  marriage  with  Miss  Ander- 
son. In  contemplation  of  this  marriage  he  executed  a  trust-disposition  and 
settlement,  dated  a  few  days  previously,  in  which  he  directed  his  trustees, 
after  payment  of  his  debts,  to  invest  £20,000  for  the  sole  use  and  behoof  of 
bis  youngest  daughter  Lucy,  and  her  heirs  and  assignees,  declaring  that 
this  provision  was  in  full  satisfaction  of  any  claim  she  might  have  through 
his  marriage-contract  with  her  mother;  and  in  token  of  her  acceptance  of 
this  provision  in  full  of  all  such  claims,  Miss  Anstruther  signed  the  trust- 
deed  along  with  her  father.  By  the  same  deed  Mr  Anstruther  settled 
£30)000  upon  his  second  wife  in  liferent  during  her  survivance  and  widow- 
hood, and  on  their  child  or  children  in  fee,  whom  failing,  his  own  nearest 
heirs  and  assignees,  under  various  conditions,  with  a  final  declaration  that, 
in  the  event  of  any  property  devolving  on  his  own  nearest  heirs  by  the 
death  of  his  wife,  it  should  belong  to  his  daughter  Lucy,  whom  he 
nominated  his  heir  to  the  express  exclusion  of  his  two  other  daughters,  or 
their  heirs  or  assignees. 

Mr  Anstruther  died  in  1867,  without  leaving  issue  of  his  second  marriage. 
Mr  and  Mrs  Cnnninghame  and  Mr  and  Mrs  Mercer  then  raised  separate 
actions,  concluding  to  have  the  trustees  decerned  to  separate  the  funds  of 
the  late  Mr  Anstruther  from  those  of  his  first  wife,  that  the  latter  might  be 
divided  equally  among  the  three  children  of  his  first  marriage,  in  terms  of 
his  marriage-contract  of  1828,  and  to  have  it  declared  that  there  had  been 
no  valid  apportionment  either  of  tiieir  mother's  or  of  their  father's  estatei 
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and  that  the  pnnners  were  respectively  entitled  to  receive  payment  <tf  one- 
third  of  the  provisionB  contained  in  their  father's  maniage-contnwt  in 
favonr  of  the  children  of  his  first  marriage.    The  summonses  also  contained 
condnsioos  for  reducing  the  marriage-contracts  of  Mrs  Cnnninghame  and 
Mrs  Mercer,  and  the  tmst-deed  executed  by  Mr  Anstrather,  in  so  &r  as 
these  deeds  might  be  held  to  exdade  their  claims.    On  10th  July  last  the 
First  Divn.,  after  hearing  the  cause  at  Mrs  Guninghame's  instance,  along 
"with  three  Judges  of  the  Second  Divn.,  assoilzied  the  defenders  (diss.  Lord 
Neaves,  Ardmillan,  and  Einloch),  on  the  ground  that  the  pursuer's  daim 
was  barred  by  the  discharge  contained  in  her  own  marriage-contract,  to 
which  both  her  parents  were  parties.     Yesterday,  however,  in  Mrs  Mercer's 
action,  their  Lordships  (diss.  Lord  Deas)  found  for  the  pursuer,  on  the 
ground  that  in  this  case  there  was  an  important  distinction,  arising  from 
the  fact  that  at  the  date  of  the  pursuer's  marriage  Mrs  Anstruther  was  dead, 
and  by  that  event  Mrs  Mercer,  not  having  previously  discharged  her  daim 
for  a  share  of  her  mother^s  estate,  became  entitled  to  the  fee  of  one  mmety 
thereof. 

Act. — Decanus,  Watsonj  Sharvd,  AgenU — Hamiltofij  Kinnearj  S  Beatson^  W.S, 
— -^it. — AdvocatuSf  SoL-G^en.  Clark,  Balfoivr,  Agents — A,  d  A.  CampMly  IF.^'. 


SECOND    DIVISION. 

QuTHKiE  V.  Young. — F^,  23. 

Mutual  wall — Feu — Res  inter  alios, — Appeal  from  the  Sheriff  Court 
of  Stirling  in  an  action  for  two  sums  of  £37  odds  and  £7  odds,  being  half 
the  cost  of  a  gable  and  garden  wall  built  by  pursuer  on  ground  acquired 
by  him  in  feu  from  Cowane's  Hospital,  and  for  which  half-cost  defr.  was 
said  to  be  liable  as  feuar  of  the  adjoining  lot,  and  bound  under  his  titles  to 
build  thereon  within  two  years  a  house  which  should  gable  with  pursuer  & 
Defr.,  while  admitting  that  as  soon  as  he  built  he  must  pay  the  half-cost  of 
pursuer's  gable,  disputed  the  right  of  pursuer  to  enforce  his  obligation  to 
build;  and  he  pleaded  that,  if  pursuer  was  not  entitled  to  enforce  that 
obligation,  he  was  not  entitled  to  enforce  a  pecuniary  claim,  which  only 
emerged  on  that  obligation  being  implemented.  Defr.  further  pleaded 
that,  whatever  might  be  pursuer's  rights  as  regards  the  gable,  he  had  no 
claim  to  a  half  of  ^e  cost  of  the  garden  wall,  as,  under  the  titles  founded 
on,  the  boundary  between  the  feus  should  have  been,  not  a  wall,  but  a 
hedge.  The  S.  S.  (Sconce)  found  for  pursuer  as  to  the  gable,  but  for  defr. 
as  to  the  walL  The  Sheriff  (Blackburn)  altered,  and  found  for  defr.  on 
both  questions. 

The  Court  to-day  adhered  to  the  Sheriff's  judgment. 

Act, — J,  G,  Smithy  Campbdl.    Agent — Alexander  Cassds,  W,S, Alt,— 

Shandy  Asher.    Agtntr-W.  MUckeUy  8,8.0. 

LocAUTiss  OF  Balmebino. — Feb.  23. 
Teinde — Locality — Ees  judicata. — Questions  between  Mr  Stuart  oa  the 
one  hand,  and  Miss  Morison  and  Mr  Wedderburn  on  the  other.  Mr  Staart, 
the  titular  of  Balmerino,  objected  to  the  common-agent's  report  and  state, 
that  certain  parcels  of  lands  belonging  to  these  heritors  had  been  omitted, 
and  that  others  were  treated  as  valued  while  not  proved  to  be  so.  The  L.  0. 
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(Gifford)  repelled  all  the  objections.  Some  of  the  objections  merely  raised 
qaestions  of  identification,  and  on  these  the  Court  unanimoasly  adhered;  but 
on  the  first,  relating  to  a  piece  of  land  called  Wester  Kilbnms,  the  plea  of  res 
Judicata  was  stated — the  question  having  been  decided  by  an  interlocutor 
of  L.  Ardmillan  in  the  conjoined  localities.  In  answer,  Mr  Stuart  pleaded 
that  the  judgment  founded  on  did  not  dispose  of  the  question  now  raised ; 
bat  that  even  if  it  could  be  so  construed,  it  was,  as  regards  Mr  Stuart,  res 
inier  alioi  acta — ^the  question  decided  by  L.  Ardnullan  having  arisen 
between  Miss  Morison  and  the  Crown  as  titular  of  an  annexed  part  of  the 
parish,  whereas  this  piece  of  land  was  in  his  own  titularity.  To  another 
ground  of  defence  stated  by  Miss  Morison,  that  Mr  Stuart  was  barred  by 
an  admission  of  the  common  agent  in  a  former  locality,  he  replied  that  as 
titular  he  was  not  bound  by  the  admission  of  a  common  agent,  who  is 
merely  the  representative  of  the  tithe-paying  heritors.  The  Court  adhered 
to  the  L.  O.'s  interlocutor.  The  majority  were  of  opinion  that  the  question 
having  been  fairly  raised  by  a  party  having  a  title  to  try  it,  in  a  locality  in 
which  Mr  Stuart  was  a  party,  he  could  not  again  dispute  it.  L.  Neaves 
differed,  holding  that  L.  Ardmillan's  judgment  must  be  strictly  construed, 
withont  reference  to  its  probable  intention;  that  its  terms  did  not  exclude 
the  construction  contended  for  by  Mr  Stuart ;  and  that  the  media  conclu- 
dmdi  had  not  been  the  same  as  in  the  present  case. 
Act.—Bdlfour  et  J.  P.  B.  Robertson.    Agents— W.  H.  5-   W.  J.  Sands, 

W.S. Alt — Shand  et   Webster,     Agents  —  Robert  LandaU,  B.  &  J.  A. 

Ualdane,  Henry  Buchan, 

HeNDEBSOX  &  DiMMACK  V.  ANDREW,  AND  BuCHANAN  V.  ANDREW. — 

Fd>,  24. 

Minerals — Superior  and  vassal, — Petition  to  the  Sheriff  of  Lanarkshire 
by  a  feuar  of  Buchanan,  of  Drumpellier,  craving  interdict  against  Buchanan 
and  his  mineral  tenants  carrying  their  mineral  workings  up  to  or  under 
petr.'s  feu,  so  as  to  endanger  the  buildings  erected  thereon.  Respts.  con- 
tended that,  under  petr.'s  feu-contract,  they  were  entitled  to  work  out  the 
whole  minerals  under  the  ground  feued,  without  paying  compensation;  and 
they  founded  on  a  clause,  in  the  usual  terms,  reserving  the  minerals,  and 
also  on  another  clause,  to  the  effect  that  the  superior  should  not  be  liable 
for  any  damage  that  might  happen  to  the  said  piece  of  ground,  buildings 
thereon,  or  existing  thereafter  thereon,  by  or  through  the  working  of  the 
coal,  etc.,  in  or  under  the  same  or  in  the  neighbourhood  thereof,  by  long- 
mil  workings  or  otherwise,  or  which  might  arise  from  or  through  the 
settling  or  crushing  of  any  coal  waste  or  other  excavations  then  existing  or 
which  might  exist  thereafter.  Fetr.,  on  the  other  hand,  contended  that  the 
clause  did  not  deprive  him  of  his  common-law  right  of  supporj;;  and  he 
founded  further  on  a  clause  in  the  feu-contract  providing  that  he  should 
erect  and  constantly  maintain  upon  the  ground  feued  a  dwelling  house  of  a 
certain  value. 

The  case  having  been  advocated  by  respts.  with  a  view  to  a  jury  trial,  the 
L  0.  (Ormidale),  after  proof,  found  for  petr.,  holding  that  tiie  clauses  in 
the  feu-contract  founded  on  by  the  respts.,  did  not  deprive  petr.  of  his 
right  to  have  his  ground  and  buildings  supported.  Respts.  reclaimed,  but 
to-day  the  Court  in  substance  adher^,  the  L.  J.  C,  however,  dissenting  on 
the  ground  that  the  feu-contract  reserved  right  to  the  superior  to  work  out 
the  coal  under  the  feu  by  the  long-wall  system,  and  that  implied  the  work- 
ing out  of  the  whole  coal,  without  leaving  support 
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iBvnns  V,  Field. — Feb,  2d. 

Damages — Illegal  ejection^  Isstie — ^Action  of  damagea  for  illegal  ejeekkm 
from  ground  on  defr.'s  estate.  The  L.  O.  (Onnidale)  granted  an  issae. 
The  defr.  reclaimed,  on  the  ground  that  no  relevant  ground  of  damage  was 
stated,  and  argued  that  it  was  necessary  to  aver  a  title  of  possession.  That 
here  only  a  verbal  agreement  with  defr.'s  author,  whom  he  did  not 
represent,  was  set  forth;  and  that  defr.  had  acted  within  his  l^al  rights 
in  taking  possession  of  the  ground,  legal  process  being  mmeoessaiy.  The 
Court  adhered,  holding  that  the  pursuer,  having  averred  possession  on  a 
colourable  title,  must  be  allowed  an  issue.  It  was  observed  that  a  legal 
warrant  was  necessary  to  make  it  safe  for  a  proprietor  to  eject  one  who  was 
not  a  mere  trespasser,  and  that  the  averment  here  was  sufficient  to  entitle 
him  to  prove  his  possession. 

Act. — Robertson,  Agent — J,8omtrvilU, Alt, — Shand  et  Straclian,    AgtnU 

^  B,  DoMglas  dt  Smith, 


Watt  v,  Lioxbtwood  and  Daniel. — Fd),  28. 

Reduction — Process-caption — Damages  againt  Sheriff-Clerk, — In  March, 
1867,  a  procurator  in  Aberdeen,  on  behalf  of  a  client,  presented  a  petition 
for  interdict  against  the  trustee  on  the  estate  of  a  bankrupt,  Mowat,  selHog 
certain  bathing-houses.  A  caveat  having  been  lodged  by  the  trustee,  a 
hearing  took  place  before  the  S.  S.  (Comrie  Thomson),  when  he  handed  the 
petition  to  the  clerk,  and  directed  him  to  write  a  warrant  of  service. 
Pursuer  then  said  that  he  would  withdraw  the  petition,  which  was  useless 
without  interim-interdict,  and  took  it  away,  notwithstanding  that  the  S.  S. 
then  required  him  to  return  it  to  the  clerk.  Pursuer  maintained  that  the 
petition  was  at  this  stage  wholly  under  his  control,  no  proceedings  having 
taken  place  upon  it,  and  that,  according  to  Sheriff-Court  practice,  he  was 
entitled  to  withdraw  it.  The  S.  S.  then  directed  the  Sheriff-Clerk  to 
execute  a  process-caption  against  the  pursuer  for  recovery  of  the  petition. 
No  notice  of  this  was  given  to  the  pursuer,  and  he  was  thereupon  lodged 
in  prison,  and  detained  for  twenty-four  hours. 

The  present  action  for  reduction  of  the  process-caption  and  for  damages 
was  originally  raised  against  the  S.  S.  and  S.  Clerks;  but  the  Court,  and 
the  House  of  Lords  on  appeal,  found  that  there  was  no  relevant  case 
against  the  S.  S.  on  the  ground  that  ho  had  acted  in  his  judicial 
capacity,  and  that  there  was  no  relevant  averment  of  malice.  The 
case  proceeded  as  against  the  other  defrs.,  the  S.  Clerk  and  the  S.  Clerk- 
Depute — the  latter  having  applied  for  the  caption  which  the  Sheriff 
signed,  and  having  afterwards  put  it  in  force,  and  the  Sheriff-Clerk 
being  responsible  for  his  subordinate.  The  pursuer  asked  a  proof  before 
the  L,  O.  (Mackenzie),  but  the  L.  O.  found  the  action  irrelevant,  and  dis- 
missed it.  Pursuer  maintained  that  the  process-caption  was  illegally 
granted  (1)  because  the  petition  was  not  a  process,  having  been  withdrawn 
before  any  proceedings  took  place  on  it.  The  L.  O.  held  that  it  was  a 
depending  process,  and  properly  under  the  custody  of  the  Sheriff-Clerk 
when  off;  (2)  because  the  pursuer  had  never  borrowed,  or  granted  a  receipt 
for  the  petition.  The  L.  O.  held  that,  if  such  a  warrant  could  be  issued  for 
return  of  a  process  lawfully  in  an  agent's  hands,  much  more  could  it  be 
issued  for  the  recovery  of  a  process  improperly,  and  in  contempt  of  Court 
withdrawn  by  an  agent.  (3)  Because  no  notice  of  the  application  for  the 
procesa-caption  was  given  to  the  pursuer.    The  L.  O.  held  that  such  notice 
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was  not  required  in  this  case,  where  the  agent  had  wrongfully  and  in  con- 
tempt of  Court,  taken  away  the  petition.  The  L.  O.  also  disregarded  a  plea 
for  the  pursuer,  that  the  sheriif-officer  who  apprehended  him  did  not  inform 
him  that  he  was  in  possession  of  the  process-caption.  Not  alleged  that  the 
officer  was  not  in  possession  of  the  warrant  The  Court  recalled  the  L.O.'s 
interlocutor,  and  before  answer  allowed  a  proof. 

Act.-Scott.     Agent— W.  Officer,   8.8,0. AU.—8ol'Oeiu  Clarhy  Shand, 

Agents — Tods^  Murray,  ff  Jamiesmi,  W,S. 

HbS  QbIEVE  OB  DlNQWALL  V,  ISABELLA  BlTBKS  AND  OTHEBS. — Feb.  28. 

Reduction  of  decrees  in  absence — PupUlarity — Forgery. — Beduction  by  Mrs 
Dingwall,  daughter  of  Qeorge  Grieve  and  grand-daughter  of  James  Qrleve, 
Ballomill,  Fifeshire,  against  Miss  Burns,  daughter  of  James  Bums  and 
grand-daughter  of  James  Bums,  senior,  tenant  in  Peterhead;  D.  M.  Mak- 
gill  Crichton  of  Rankeillor,  a  pupil ;  and  William  Wood,  accountant,  his 
factor  loco  itUoris;  and  James  Nisbet,  residing  in  Ballomill,  of  decrees 
obtained  in    1827   following   on    bills    and  accounts    alleged    to    have 
been    owing  by   George    Grieve    to  James    Bums,    senior,   amounting 
to  £250,  by  which  the  small  holding  of  Ballomill,  worth  £50  per  annum, 
vas,  in  1828,  adjudged  from  the  pursuer  as  heiress  of  her  father  and  grand- 
father, and  became  the  property  of  James  Bums,  senior,  by  whom  part  was 
sold  in  1839  to  defr.,  Crichton's  grandfather,  and  the  remainder  in  1847 
to  defr.  Nisbet.     Pursuer  stated  that  the  property  in  question  belonged 
to  her  grandfather,  James  Grieve,  who  died  in  1819  or  1820,  and  was 
sacceeded  by  his  son,  her  father,  George  Grieve,  who  possessed  it  for  about 
three  years,  and  died  in  1822,  without  having  made  up  his  title;  also  that 
she  was  bom  in  1821,  and  was  a  pupil  when  the  decrees  in  the  actions  of 
coDstitution  and  adjudication  were  pronounced  against  her,  without  tutor 
or  guardian,  and  that  no  steps  were  taken  to  protect  her  interests.     It  was 
alleged  that  the  bills  were  forgeries,  and,  to  the  extent  of  £140,  prescribed, 
and  that  the  other  debts  were  fictitious.     It  was  stated  in  defence  by  Mr 
Crichton  and  Mr  Nisbet,  that  the  property  had  been  bought  in  bona  fide, 
and  for  onerous  considerations,  and  had  been  since  possessed  by  them;  and 
they  pleaded,  inUr  alia,  that,  the  decrees  having  been  unchallenged  for  up- 
wards of  forty  years,  could  only  be  set  aside  on  the  head  of  fraud  or  falsehood. 
The  L.O.  (Ormidale)  found  that  the  decrees  in  absence  went  against  her  when 
in  pupillarity,  and  her  interests  unprotected;  also  that  the  bills  were,  to  the 
extent  of  X140,  prescribed  when  the  proceedings  were  taken  in  1827;  that 
the  pursuer  had  failed  to  prove  that  they  were  forgeries  or  that  the  sums 
contained  in  them  were  not  resting-owing;  and  that  the  decrees  were  not 
absolutely  void,  but  fell  to  be  dealt  with  as  decrees  in  absence.     His  Lord- 
ship subsequently  repelled  the  whole  reasons  of  reduction,  and  found  the 
de^  entitled  to  expenses.     The  pursuer  further  objected  under  a  reclaiming 
note  that  no  proof  was  adduced  in  the  proceedings  in  1827,  that  her  father 
was  for  three  years  in  possession  as  heir  of  his  father,  which  was  necessary 
to  make  his  debts  a  charge  against  the  land.     But  held  that  this  allegation 
had  not  been  proved  by  the  only  competent  means — namely,  production  of 
the  proceedings;  further,  that  in  the  present  action  the  pursuer  admitted 
that  her  father  was  three  years  in  possession.    The  Court  adhered. 

Ad, — J.  McLaren.    Agents — HUl,  Beid,  S  Drunimond^  W,S, Alt, — SoU- 

Otn.  Clark  et  Blachbum.    Agent^-J.  S.  Tytler,  W.8.    ., . 
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SoMKSB  V.  Amdbbson  (Somneb's  Taitstes). — March  2. 

HuAand  and  Wife— Conjugal  Bigkts  Act  1861,  «.  le—Pramum  U>  Wife. 
— Declarator  by  Mrs  Soxnner  against  the  trustee  for  her  husband's  creditors, 
under  s.  16  of  the  Conjugal  Rights  Act  (1861),  that  he  was  not  entitled  to 
payment  of  the  share  of  her  father's  estate  fiEdling  to  her,  except  on  condition 
of  making  therefrom  a  reasonable  provision  for  her  maintenance.    Her 
claim  was  resisted  on  the  ground  (1)  that  the  trustee,  by  the  intimated 
assignation  of  the  share  in  his  favour  contained  in  the  huslMind*s  trust-deed, 
had  obtained  "  complete  and  lawful  possession  "  of  it  in  the  sense  of  the 
Act;  and  (2)  that  by  a  prior  assignation  to  which  she  was  a  party,  and 
which  contemplated  in  a  certain  event  payment  of  the  balance  of  the  share 
to  the  husband,  she  had  waived  her  right  to  claim.     A  proof  was  led,  from 
which  it  appeared  that  the  share  amounted  to  £1787  17s  lid,  out  of  which 
£548  19s  3d  had  been  paid  to  the  creditors  under  the  first  assignation, leaving 
a  balance  of  £1238  18s  8d.     The  L.O.  allowed  £1000  of  this  as  a  provision 
to  the  wife,  without  fixing  the  mode  of  settlement     The  Court  repelled  the 
pleas  of  the  trustee,  holding  (1)  that  his  intimated  assignation  could  not 
convey  a  higher  right  than  the  husband  possessed  in  virtue  of  the  marriage, 
and  that  therefore  something  more  must  have  been  contemplated  by  the 
statute  as  complete  and  lawful  possession,  to  the  effect  of  excluding  the 
wife^s  claim;  and  (2)  that  the  prior  assignation  was  merely  a  security  for 
the  sum  borrowed  on  the  fidth  of  it,  and  could  not,  beyond  that,  affect  the 
wife*s  right.     Lord  Neaves  doubted  whether  a  wife  could  renounce  her 
right  to  claim  under  the  statute.     Amount  was  entirely  in  the  discretion  of 
the  Court     But,  as  the  provision  was  intended  ''for  the  support  and  main- 
tenance of  the  wife,"  and  no  mention  was  made  of  children,  all  that  could 
be  given  to  her  was  an  annual  income.     In  the  circumstances,  an  allowance 
of  £40  was  reasonable,  to  be  secured  as  the  i)arties  might  arrange,  either 
by  the  purchase  of  an  annuity,  or  by  setting  apart  a  capital  swaa,  which 
after  her  death  should  revert  to  the  creditors. 

Act. — Muirhead,  Darling,  Agent — J.  Stormonth  Darling,  W.S.-^^^AU." 
Watson,  EanJcine,    Agents-^,  i  J,  TumhiU,  W,H, 

Steuaet  v.  Clabe. — March  4. 

Proof— Parole — Lease — Process — Reclaiming  Note, — Defr.  let  topursuers, 
for  the  purposes  of  a  comb  manufactory,  part  of  his  premises  at  Stockbridge, 
and  also  contracted  to  supply  a  specified  amount  of  steam-power  at  a  fixed 
cost  The  lease  was  signed  on  31st  March  and  1st  ApriL  Pursuer  got 
possession  a  few  days  previous,  and  prepared  the  premises  for  his  manufac- 
tory. He  now  brought  an  action  of  damages  against  defr.  for  breach  of 
agreement,  alleged  to  have  been  entered  into  in  February,  to  supply  the 
defir.  with  steam  for  heating  purposes.  He  further  averred  that,  though 
the  price  of  the  steam  had  not  been  fixed  under  this  verbal  agreement,  that 
it  had  been  fully  understood.  Defr.  objected  to  the  relevancy  of  pursuer^s 
avermeuts,  and  maintained  that  the  agreement  could  only  be  proved  by  writ 
or  oath.     The  L.  0.  (Jerviswoode)  maintained  this  latter  plea. 

Pursuer  reclaimed.  Defr.  objected  to  the  competency  of  the  reclaiming- 
note,  as  it  had  not  been  presented  within  six  days.  Pursuer  maintained 
that  the  note  was  not  one  requiring  to  be  reclaimed  against  within  six  days; 
and  that  the  alleged  agreement  having  been  made  but  broken  by  defr., 
pursuer  was  entitled  to  damages. 

Defr.  maintained  that  b.  1,  sub-s.  3,  of  A.  S.  10th  March,  1870|  credited 
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that,  if  parties  were  at  yariance  as  to  whether  there  shonld  be  proof,  or 
what  proof  should  be  allowed  or  maintained,  certain  pleas  should  first  be 
disposed  of — the  L.  O.  should  either  appoint  a  proof  or  dispose  of  the 
specified  pleas;  and  s.  2  declared  that  interlocutors,  so  far  as  they  'import 
an  appointment  of  proof,  or  a  refusal  or  postponement  of  the  siime,**  could 
only  be  reclaimed  against  within  six  dAjs,  The  interlocutor  was  either 
one  appointing  or  refusing  a  proof,  and  was,  therefore,  comprised  in  the 
class  specified.  The  agreement  here  was  said  to  have  been  made  before  the 
lease;  if  so,  it  was  settled  law  that  a  lease  could  not  be  modified  save  by 
writ  or  oath.  If,  therefore,  the  agreement  was  part  of  the  lease,  parole 
proof  was  inadmissible;  if  a  separate  agreement,  it  was  deficient  in  the 
easentiab  of  a  contract,  since  neither  the  amount  of  heating  steam  was  fixed, 
Dor  the  price  to  be  paid  for  it,  nor  when  it  was  to  begin  or  end. 

The  Court  adhered.  On  the  question  of  competency,  they  held  the  Act 
of  Sederunt  did  not  apply,  since  the  interlocutor  neither  appointed,  post- 
poned, nor  refused  a  proof  On  the  merits,  defir.'s  arguments  were  sound ; 
for  if  the  agreement  stood  alone,  it  was  incomplete,  and  therefore  there  were 
no  relevant  allegations  of  it;  and  if  it  was  a  stipulation  of  the  lease,  it  could 
only  be  proved  by  writ  or  oath. 

Act,— J.  C.  SmUk,  J.  M.  CUbwn,    AgmU-^.  B.  Dougloi  ^  Smiih^  W,S. 

AIL— Lug.    AgenU-'OiUetpie  S  Fatersan,  W.S. 
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Copland  v.  Maxwell — Fd>,  28, 

(In  the  Court  of  Session,  Nov.  20,  1868,  7  Macph.  142> 

Landlord  and  tenant — TrwUjuhing. — ^For  the  circumstances  of  the  case 
tee  the  report  in  the  Court  of  Session. 

The  LoBD  Chancbllob  (Hatherley) — Respt.  in  this  case  complained  of 

appt,  his  tenant,  fishing  for  trout  in  a  pond  on  the  farm.     Now,  this  pond 

had  originally  been  made  by  the  landlord  with  the  consent  of  the  then 

tenant  in  order  to  supply  certain  tile  works.     After  the  pond  had  been 

nutde,  the  landlord  also  considered  that  the  pond  might  be  useful  for  fish, 

uid  he  stocked  the  pond  with  trout,  and  put  a  grating  at  the  exit  of  the 

pond  to  prevent  the  fish  escaping  down  the  stream.     He  also  had  the  bed 

of  the  pond  staked,  so  as  to  prevent  any  one  taking  the  fish  with  neta 

After  all  this  had  been  done,  the  landlord  in  1853  granted  a  lease  of  the 

farm,  and  the  tenant  under  that  lease,  when  called  as  a  witness  in  this  case^ 

stated  that  he  did  not  consider  that  hei  took  the  pond  as  part  of  his  lease 

BO  iar  as  the  fishing  was  concerned.     He  was  at  liberty  to  use  the  water  for 

his  cattle,  but  he  did  not  fish  for  the  trout,  because  he  considered  they 

belonged  to  the  landlord     Now,  when  appt  took  his  lease,  the  premises 

which  were  included  in  his  lease  were  described  "  as  presently  possessed 

bj  Herbertson** — that  is  to  say,  what  Herbertson  had  was  alone  let  to 

Copland.    Now,  Herbertson  says  that  he  had  not  the  fishing  in  this  pond. 

"^he  question  is — seeing  that  nothing  was  expressly  stated  on  the  matter — 

whether  the  tenant  got  the  right  to  fish  in  the  pond?    The'L.  O.  (Barcaple) 

held  that  he  had,  but  the  S^nd  Division  held  that  he  had  not.     Now, 

without  in  any  way  referring  to  the  general  law,  it  seemed  to  him  (the 

VOL  XV.,  Ma  CLZXIL— APBIL,  1871.  Q 
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Lord  Chancellor)  that  by  his  mode  of  dealing  with  this  pond  the  landlord 
had  so  appropriated  the  fish  to  himself  that  it  cannot  be  supposed  the  teoaat 
had  retained  any  interest  whatever  in  it.  The  fishing  in  the  pond  now 
belonged  entirely  to  the  landlord,  and  was  never  let  to  the  tenant,  and  on 
that  ground  the  judgment  of  the  Court  below  was  correct. 

Lord  Chelmsford  agreed.  It  was  unnecessary  to  determine  the  general 
question  as  to  the  right  of  a  tenant  of  an  agricultural  farm  to  fish  in  the 
lakes  and  streams  on  his  farm.  It  was  enough  to  decide  this  case  on  the 
special  circumstances,  as  the  landlord  had  made  this  pond,  and  the  tenant 
had  assented  to  hold  the  farm  subject  to  the  pond,  and  vrith  the  use  of  the 
pond  by  the  landlord  The  present  tenant,  who  could  only  take  under  his 
lease  what  the  previous  tenant  had  held,  had  no  right  to  take  the  trout  then. 
The  previous  tenant,  who  ought  to  know  best  what  he  had  held,  said  he 
was  not  entitled  to  fish  for  trout;  and  the  present  tenant  was  in  no  better 
position. 

Lord  Westbubt  said  that  his  noble  and  learned  friends  were  not  to  be 
taken — because  they  had  decided  this  case  on  the  special  circumstances- 
to  throw  any  doubt  on  the  statement  of  the  general  law  made  in  the  Court 
below.  According  to  the  general  law  of  Scotland,  it  would  be  impossible 
to  hold  that  an  agricultural  tenant,  under  a  lease  which  is  silent  on  the 
subject,  has  the  right  to  catch  the  fish  in  the  lakes  or  streams  within,  or 
bordering  on,  the  farm.  All  that  such  a  tenant  takes  are  rights  necessary 
to  the  enjoyment  of  the  land  for  agricultural  purposes.  That  was  the 
contract  between  landlord  and  tenant.  But  as  Mr  Hunter  lays  down  in 
his  work  on  landlord  and  tenant,  the  tenant  has  not  impliedly  the  right 
either  of  hunting  or  of  fishing  in  the  lands  and  waters  included  in  the  farm. 
Therefore,  independently  of  the  special  circumstances,  the  general  rule  of 
the  law  of  Scotland  was  against  the  tenant. 

Lord  CoLONBAT — The  circumstances  of  this  case  veiy  strongly  showed 
that  the  landlord  had  reserved  the  right  of  fishing  in  this  pond.  He  had 
originally  made  the  pond,  and  stocked  it  with  fish,  and  he  and  his  family 
had  fished  in  it,  and  the  previous  tenant  had  not  attempted  to  interfere. 
As  regards  the  general  question,  there  was  no  authority  to  the  contrary  of 
what  had  been  laid  down  in  the  Court  below.  It  was  a  large  question, 
and  perhaps  not  necessary  for  the  decision  of  this  case;  yet,  as  it  had  been 
argued,  he  considered  himself  at  liberty  to  observe  upon  it.  Mr  Hunter 
in  his  book  had  laid  down  the  law  as  it  had  been  stated  by  the  Judges 
below.  It  seemed  strange  to  say  that  the  tenant  of  an  agricultural  farm 
has  the  exclusive  right  to  fish  in  all  the  lochs  and  streams  to  which  his  farm 
gives  him  access.     Such  was  not  the  law  of  Scotland.     Affirmed  with  costs. 

AcL—AdvoccUu8,  ManUty,  Q.C,  Brand. AU.—Sir  R  Falmer,  Q.Cj  J.  T. 

Anderson. 

LoBD  Blanttbe  v.  Tbusteks  of  the  Clyde  Nayioatiok. — March  3. 
(In  the  Court  of  Session,  March  1,  1867,  <fec.,  5  Macph.  508). 

Statute — Reparation — River. — Lord  Blantyre  was  owner  of  lands  on  both 
sides  of  the  Clyde,  from  two  to  five  miles  in  extent  along  the  river,  and  at 
a  distance  of  about  nine  miles  below  Glasgow.  The  Clyde  Navigation 
Trustees  had,  under  various  Acts  of  Parliament,  powers  of  deepening  the 
channel  of  the  river.  At  the  part  of  the  river  adjacent  to  appt.'s  lands  the 
river  was  about  a  mile  wide,  and  the  trustees,  finding  the  expense  likely  to 
be  very  great  of  filling  up  foreshores  and  contracting  the  channel,  merely 
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bailt  training  walls  to  protect  the  deep  channel  in  the  middle,  and,  instead 
of  throwing  np  the  deposit  on  the  foreshore,  carried  it  off  in  hopper  barges 
oat  to  sea  or  deep  water.  In  the  narrower  parts  of  the  river  the  trustees, 
instead  of  carrying  off  the  deposit  and  mud,  had  banked  up  the  foreshore 
with  it,  and  so  added  to  the  adjacent  lands.  This  was  found  to  be  too 
expensive  a  process  to  continue  with  reference  to  appt's  part  of  the  river, 
and  hence  they  carried  out  the  rubbish  to  deep  water.  Appt  raised  an 
action  against  the  trustees,  concluding  for  several  things.  The  chief  claim 
was  to  have  it  declared  that  the  trustees  were  bound  to  bank  up  and  raise 
the  level  of  his  banks,  and  to  repair  the  damage  done  by  the  river  in  wash- 
ing away  his  banks,  and  he  also  asked  for  an  interdict  to  prevent  the 
trustees  carrying  off  the  deposit  and  dredgings  to  sea,  or  disposing  of  them 
otherwise  than  by  laying  them  on  his  bank.  The  L.  O.  and  the  First 
Division  decided  against  appt.,  whereupon  he  appealed. 

The  Lord  Chancellob  (Hatherley) — Lord  Blantyre  complained  of  the 
injury  which  his  lands  had  sustained  by  the  operations  of  the  Clyde 
Trustees.     The   Clyde  Trustees  had,   for  a  hundred   years  past,   been 
entrusted  by  the  legislature  with  the  duty  of  deepening  the  navigable 
channel,  and  had  laige  powers  conferred  upon  them,  and  had  carried  on 
very  extensive  operations.     Those  powers  indicated  no  certain  course  of 
proceeding,  but  were  rather  intended  to  enable  the  trustees  to  fix  upon 
the  best  mode  of  arriving  at  the  result.     It  had  been  one  of  the  funda- 
mental mistakes  of  the  appt  throughout  this  cause  to  suppose  that,  because 
for  the  last  100  years  the  trustees  had  adopted  one  uniform  course  of 
carrying  on  their  works,  they  had  therefore  pledged  themselves,  as  it  were, 
to  continue  in  that  uniform  course,  and  had  so  definitely  committed  them^ 
selves  that  even  the  legislature  had  recognised  that  as  the  only  legal  and 
definite  course  which  they  were  bound  to  pursue  in  future.     There  was  no 
anthority  for  any  such  supposition.     If  it  be  allowed  by  their  statutes  to 
do  what  they  are  now  doing,  and  if  the  trustees  have  not  exceeded  their 
powers,  even  though  the  effect  may  be  to  cause  damage  to  appt's  lands, 
yet  if  the  statutes  have  provided  no  remedy  for  such  damage,  then  the 
party  must  go  without  remedy  altogether.     If  the  work  be  authorised  by 
statute  to  be  done,  and  the  trustees  have  done  it  without  negligence,  then 
they  are  not  responsible  for  the  consequences  of  what  the  legislature  has 
authorised.     Now,  the  course  pursued  by  these  trustees  for  the  last 
hundred  years  had  been,  as  they  deepened  the  channel,  to  lay  the  river 
dredgings  and  deposit  on  the  adjoining  banks,  which  raised  the  level  of 
those  banks,  and  they  had  thrown  out  jetties  or  groins  to  protect  the  side 
wall  from  the  flow  of  the  tide  and  current.     It  is  true  that  after  1858  they 
began  to   act   differently,  and    instead  of  putting    the  deposit   on   the 
adjacent  lands,  they  conveyed  it  to  sea,  and  merely  built  training  walls  on 
each  side  of  the  navigable  channel.     The  appellant  says  that  the  effect  of 
this  has  been  to  leave  large  tracks  of  mud  and  sewage  on  his  lands, 
caused  by  the  sewage  of  Qlasgow  being    caught   by   the  jetties  and 
detained  thera      Accordingly,   he    brought   this    action,   in   which    he 
asked  for   a  conclusion   that    the    trustees    were   bound  either  to  fill 
Qp  the  space  between  his  bank  and  the  training  wall,   or  at  least  to 
place  all  the  dredgings  and  mud  thereupon,  instead  of  conveying  these 
out  to  sea.      In  his  second  conclusion  he  sought  to  make  the  trustees 
repair  the  banks  adjoining  his  lands;  in  the  third  conclusion  he  sought  to 
recover  £25,000  as  damages  which  had  already  been  done  to  his  lande; 
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he  asked  for  &  ticket  for  the  Boat  of  Inech  Station  at  the  booking  office, 
tendering  a  £1  note  in  payment;  that  the  clerk  told  him  that  he  had  do 
change;  that  he  thereupon  took  up  his  pound  note  and  went  about  the 
station  attempting  to  get  it  changed,  but  unsuccessfully,  until  the  train  was  j 
just  about  to  start;  that  he  then  attempted  to  get  into  a  carriage,  bat  was  I 
prevented  from  doing  so  by  Collins  (the  person  in  charge  of  the  carnages,  I 
and  whose  duty  it  was  to  see  that  all  the  passengers  had  tickets),  on  the 
ground  that  he  had  not  got  one.  He  offered  Collins  his  pound  note  if  he 
would  let  him  into  a  carriage,  saying  that  he  would  get  the  balance  after- 
wards. Collins  refused  to  go  into  the  arrangement,  and  the  pursuer  was 
disappointed  of  his  journey. 

It  was  attempted  on  the  defenders'  part  to  prove  that  the  pursuer  was 
drunk,  and  also  that  the  train  was  in  motion  when  he  attempted  to  get  into 
it  I  do  not  consider  either  of  these  facts  satisfactorily  proved.  In  regard 
to  the  train  being  in  motion,  the  evidence  is  contradictory,  and  the  pursQei^s 
excitement  may  have  been  mistaken  for  intoxication.  It  was  alleged  by  the 
pursuer  that  Collins  used  him  rather  roughly,  but  this  also  is  not  very  well 
proved,  so  that  the  case  stands  unencumbered  by  any  of  these  considerations, 
and  is  now  reduced  to  two  points  (1)  Whether  a  railway  company  is  boimd 
always  to  have  change  in  the  ticket  office,  or  at  least  to  have  a  certain 
"  reasonable  amount"  of  change  always  ready;  (2)  Whether  they  are  bound 
to  take  on  a  passenger  who  has  no  ticket,  on  his  giving  the  money  to  the 
guard  or  ticket^sollector.  It  appears  to  me  that  there  is  no  authority  for 
holding  that  a  railway  company  are  bound  to  have  an  unlimited  amount  of 
change  for  the  convenience  of  the  public.  They  actually  have,  usually,  a 
good  deal  of  change,  and  of  course  they  give  it  when  they  have  it  to  give; 
but  this  is  no  ground  for  the  public  to  conclude  that  it  is  necessarily  to  be 
got,  or  that  the  company  undertake  to  have  it,  any  more  than  they  are 
entitled  to  expect  it  in  a  shop  or  hotel  In  order  to  fulfil  the  alleged 
obligations  the  company  would  require  to  have  money  in  small  coin,  like  a 
bank,  so  as  to  meet  any  amount  of  unforeseen  passenger  traffic  which  may 
suddenly  arise,  which  is  absurd.  As  to  the  contention  that  at  all  events 
they  ought  to  have  a  *^  reasonable*'  amount  of  change  in  readiness,  the  role 
is  too  vague  to  be  practically  enforced.  Hallway  fares  to  particular  places 
are  always  published,  and  may  be  easily  ascertained  by  intending  travellers. 

It  is  urged  for  the  pursuer  that  railways  being  great  monopolists,  and 
also  having  the  right  to  demand  prepayment  of  fares,  ought  to  afbrd  unusoal 
accommodations  to  the  public.  In  certain  respects  this  may  be  true,  but  I 
fail  to  see  that  it  lays  on  them  the  obligation  in  question  of  having  change 
ready  for  every  emergency,  or  even  for  the  demand  which  ordinarily  arisea 

In  regard  to  the  claim  of  a  right  to  travel  without  a  ticket  on  paying  the 
official  who  checks  the  tickets,  were  this  admitted,  it  would  simply  negative 
the  whole  of  the  arrangements  in  regard  to  travelling  by  train,  which  are 
universally  in  operation,  and  which  companies  are  empowered  by  statute  to 
make  by  their  bye-laws.  A  ticket  seems  to  be  of  the  very  essence  of  the 
contract,  and  without  some  such  evidence  of  it,  the  result  would  be  utter 
confusion.  Had  the  pursuer  offered  to  leave  his  pound  note  with  the  ticket 
clerk,  so  as  to  get  back  his  change  at  some  future  opportunity,  he  would 
certainly  have  had  just  cause  of  complaint  if  a  ticket  had  been  refused. 
The  company  would  then  have  been  guilty  of  a  breach  of  its  contract  with 
the  public.  But  he  never  attempted  this.  On  the  contrary,  his  offer  to 
leave  his  pound  note  was  made  to  an  official  who,  notoriously  to  the  whole 
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world,  had  nothing  to  do  with  the  giving  out  of  tickets,  and  who  would 
lia?e  vioUted  his  own  duties  had  he  acceded  to  the  pursuer's  proposal. 
On  these  grounds,  I  am  clearly  of  opinion  that  the  pursuer  cannot  recover 
damages. 
AcL — Colvin. Alt — Bums. 


Partnsbshif — Tenant  for  lift — Accumulations. — Executors  under  a 
power  contained  in  the  will  continued  to  carry  on  the  partnership  business 
of  their  testator  for  the  benefit  of  his  estate.  Under  the  will  the  widow 
took  a  life  interest  in  the  profita  A  small  amount  of  the  profit  only  was 
distributed  during  the  lifetime  of  the  widow,  in  accordance  with  formal 
resolutions  passed  by  the  partners.  Large  accumulations  were  used  for 
business  purposes,  and  the  undivided  balances  were  carried  to  a  profit  and 
loss  account,  no  resolution  being  passed  to  capitalise  such  accumulations : — 
Held,  the  widow  was  entitled  to  the  accumulations  as  against  the  remainder 
miOL—Siraker  v.  Wilson,  39  L.  J.  Ch.  463. 

Landlord  and  Tenant — Fixtures — Railways  in  collieries, — ^Under  a 
bill  of  sale,  granted  to  him  by  a  lessee  of  a  colliery,  pit.  seized  the  railways 
in  and  about  the  colliery.  Deft.,  who  was  the  reversioner,  subject  to  a 
lease  for  85  years,  distrained  the  railways,  after  they  had  been  seized  by  pit, 
for  non-payment  of  the  royalties  and  rents  reserved  by  the  lease.  The 
railways  were  constructed  for  the  better  employment  of  the  colliery,  and 
were  intended  to  remain  on  the  premises,  as  auxiliary  to  the  working  of  the 
mines,  until  the  expiration  of  the  term.  The  ground,  upon  which  the 
railways  were  laid,  was  brought  to  a  dry  and  uniform  surface  by  spreading 
thereon,  wherever  the  natural  soil  was  moist  or  its  surface  depressed,  such 
bard  and  dry  materials  as  the  soil  afforded,  with  some  further  material  of 
the  same  nature  brought  from  elsewhere,  so  as  to  make  it  dry  and  level. 
The  railways  were  formed  in  the  usual  manner  by  nailing  the  rails  to  wooden 
sleepers,  under  and  about  which  ballast  was  packed,  with  the  object  of 
keeping  them  dry  and  of  keeping  them  in  position.  Deft,  having  distrained 
these  railways,  sold  them  on  the  terms  that  they  should  be  taken  up  and 
removed  by  the  purchasers,  which  was  done : — Held,  that  these  railways 
were,  by  being  thus  annexed  to  the  soil,  fixtures,  and  not  distrainabla — 
Turner  v.  Camertm,  39  L.  J.  Q.  B.  125. 

lN.<«PBonoN  OF  Documents — Medical  report  of  injury  hy  raUioay  oceidenL 
—Where  a  medical  man  sent  by  a  railway  company  to  examine  a  person 
who  has*  claimed  compensation  for  personal  injury  from  an  accident  on 
their  railway,  has  made  a  report  on  the  subject  matter  of  the  claim  for  the 
goidanoe  of  the  company  in  jrielding  to  or  resisting  such  claim,  such  report 
13  obtained  with  a  view  to  pending  litigation,  and  the  claimant  cannot  call 
for  an  inspection  of  it  on  bringing  an  action  founded  on  such  claim. — Cossey 
V.  London,  Brighton,  and  South  C^ist  Bail.  Co.,  39  L.  J.  C.  P.  174 

Shipping — Pledge  of  bill  of  lading. — Cotton  was  shipped  in  India  for 
Lmdon.  By  the  order  of  the  consignee  it  was  entered  for  delivery  at  a 
sufferance  wharf  at  the  port  of  London,  and  on  its  arrival  it  was  deposited 
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tbeie,  subject  to  stoppage  for  freight.    The  master  had  signed  the  bill  of 
lading  in  three  parts.     After  the  cotton  was  so  deposited  the  oonsigDee 
pledged  two  of  the  three  parts  of  the  bill  of  lading  with  pit.  (who  was  not 
aware  the  cotton  had  arrived  in  port)  as  security  for  an  advance  nubde  by 
him.     He  subsequently  pledged  the  third  part  with  deft  as  security  for 
another  advance.    *The  second  pledgee  was  not  at  that  time  aware  of  the 
advance  the  pit  had  made.     As  soon  as  he  found  it  out  (the  stop  for  frdght 
having  in  the  meantime  been  removed),  he  obtained  possession  of  the  cotton 
which  he  sold.     Pit.  then  sued  for  the  amount  of  the  advance  made  by 
him: — Held  (a£  decision  of  the  Exch.  Cham,  and  of  the  Court  of  C.  P.), 
that  notwithstanding  the  goods  had  been  landed  and  warehoused,  the  freight 
being  then  unpaid,  the  bill  of  lading  was  in  force  at  the  time  of  its  deposit 
with  pit.,  just  as  if  the  goods  had  been  at  sea;  also,  as  pit  was  the  first 
pledgee  for  value,  the  handing  over  to  him  of  the  bill  of  lading  vested  in 
him  the  property  in  the  goods;  and  all  subsequent  dealings  with  the  other 
part  or  parts  of  the  bill  were  subordinate  to  that  first  dealing  by  which  pit 
had  already  obtained  possession  of  his  part  of  the  bilL     Therefore  he  wis 
entitled  to  recover  from  deft,  the  amount  of  Us  advance  with  interest— 
Barber  v.  Meyerstdn  (H.L.)  38  L.  J.  C.  P.  187. 

Mabine  Insubakois — DurcUion  of  risk. — By  an  ordinary  voyage  policy, 
a  ship  was  insured  from  London  to  Calcutta,  and  for  thirty  days  after  arrival, 
the  policy  containing  also  the  usual  printed  words  expressing  the  insurance 
to  be  upon  the  ship,  "  until  she  hath  moored  at  anchor  twenty-four  hoan 
in  good  safety."  llie  ship  arrived  at  Calcutta,  after  having  sustained  con- 
siderable damage  during  the  voyage,  by  which  her  steering  apparatus  was 
injured  so  as  to  affect  her  steering,  and  one  of  her  compartments  was  so  fnll 
of  water  as  to  necessitate  extraordinary  pumping  both  before  and  after  her 
arrival  She  was,  however,  properly  moored  at  anchor  at  the  usual  pkce 
of  discharge  at  Calcutta,  and  safely  and  completely  discharged  her  cargo 
there;  and  though  in  danger  of  breaking  from  her  moorings,  from  the  strong 
current  and  bore  of  the  river  Hooghly,  she  remained  there  in  actual  safety 
for  more  than  thirty  days  after  the  lapse  of  twenty-four  hours  from  the  time 
of  her  having  been  so  moored: — Heldf  that  as  the  ship,  though  damaged  and 
leaky,  existed  as  a  ship  at  the  time  of  her  arrival  at  Calcutta,  and  for  more 
than  thirty  days  after  she  had  been  so  moored  there  for  twenty-four  hours, 
the  period  of  risk  covered  by  the  policy  had  expired,  whether  the  thirty 
days  were  reckoned  from  the  time  of  the  vessel's  arrival  only,  or  from  that 
of  her  being  moored  at  anchor  twenty-four  hours  in  good  safety;  and  con- 
sequently the  underwriters  were  not  liable  for  a  total  loss,  occurring  on  the 
thirty-eighth  day  after  her  being  so  moored. — Lidgeti  v.  Secrelan,  38  L  J. 
C.  P.  196. 

Mabine  Iksubancb — WThen  policy  attathes. — By  a  policy  of  insurance^ 
chartered  freight  on  board  a  certain  vessel  was  insured,  *'at  and  from 
Mauritius  to  rice  ports,"  and  thence  to  a  port  in  the  United  Kingdom. 
The  vessel  was  chartered  to  proceed  on  her  voyage  from  Calcutta  to 
Mauritius,  and  having  dischai^ged  her  cargo  there,  to  proceed  to  Akyab, 
to  load  thera  or  at  Rangoon,  a  cargo  of  rice  for  the  United  Kingdom.  She 
safely  arrived  at  the  Mauritius,  but  while  there,  and  before  she  had  finished 
discharging  her  cargo,  was  driven  ashore,  and  totally  lost: — Held,  that  the 
risk  on  the  policy  had  attached. — Foley  v.  Umkd  Fire  and  Marine  Insurana 
Co.  of  Sydney,  38  L.  J.  C.  P.  206. 
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(Continued), 

We  have  mentioned  that  the  system  with  which  we  are  dealing  is 
founded  on  utility.  Mr  Austin  says: — "  Having  briefly  distinguished 
his  (the  Deity's)  revealed  from  his  unrevealed  commands,  I  pass  to 
the  nature  of  the  signs  or  index  through  which  the  latter  are  mani- 
fested to  man.  Now,  concerning  the  nature  of  the  index  to  the  tacit 
commands  of  the  Deity,  there  are  three  theories  or  three  hypotheses. 
First,  the  pure  hypothesis  or  theory  of  general  utility;  secondly,  the 
pure  hypothesis  or  theory  of  a  moral  sense;  thirdly,  a  hypothesis  or 
theory  mixed  or  compounded  of  the  othera  ...  I  shall  often 
have  occasion  to  refer  to  that  principle  (utility)  as  that  which  not  only 
ought  to  guide,  but  has  commonly  in  fact  guided  the  legislator." 

The  utilitarian  theory  is  fairly  stated  and  most  ably  argued. 
Natural  moral  feelings  or  sentiments  of  approbation  and  disapproba- 
tion are  admitted  to  exist,  and  to  influence  our  moral  judgments.  It 
is  contended  that  utilitarians  need  not  maintain  that  we  have  to  judge 
of  the  tendency  of  each  individual  action,  since  our  experience,  always 
getting  larger,  enables  us  in  most  cases  to  dispense  with  so  tedious  a 
procedure.  Conscience  is  the  result  of  experience,  but  is  somehow 
influenced  by  our  natural  feelings.  Our  morality  is  more  the  result 
of  habit  than  anything  elsa  That  is  to  say,  as  we  have  once  heard 
it  tersely  put,  we  get  into  the  habit  of  having  a  conscience. 

Two  schools  of  jurisprudence,  the  Positive  and  Negative,  seem  to  us  to 
found  themselves  on  the  theory  of  a  moral  sense.  These  we  shall 
denominate  the  Intuitional  Schools  of  Jurisprudence.  The  schools 
thus  classed  reason  out  their  science  from  principles  existing  a  priori, 
Now,  we  might  fairly  impute  to  our  author  the  opinion  that  his 
utilitarianism  results  merely  in  a  method  of  discovering  an  a  priori 
existence.  For  it  cannot  be  denied  that  the  will  of  the  Deity  (the 
thing  to  be  discovered)  is  an  existence  of  this  kind.  This  by  the  way; 
hut  the  intuitional  school  has  seemed  always  to  us  to  present  two  phases 
—the  one  teaching  that  conscience  reveals  the  law  in  a  manner  which 
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man   may  ignore  but  which   he  cannot  mistake — the  other  that 
conscience  gives  the  law  in  the  abstract  form,  and  that  the  concrete 
must  be  discovered  by  ratiocination.    This  latter  corresponds  at  least 
in  method  with  the  utilitarian  school;  differing  from  it  only  in  this, 
that  the  utilitarian  school  has  to  form  its  own  abstractions;  although, 
according  to  Mr  Austin,  it  has  only  to  discover  them,  seeing  the  abstrac- 
tion is  simply  the  divine  will.      The  utilitarian  school  of  jurispru- 
dence must  thus  look  to  consuetude  as  giving  the  true  principles  from 
which  alone  the  science  is  to  be  constructed.     But  before  we  can  adroit 
consuetude  to  be  sufficient,  we  roust  be  satisfied  that  experience — ^the 
groundwork  of  consuetude — is  adequate.     And  even  if  we  are  satis- 
fied with  that  position,  we  can  still  maintain  that  it  is  unnecessary,  as 
it  is  illogical  to  appeal  to  consuetude  as  giving  the  principles  out  of 
which  you  are  to  rear  up  a  system  of  which  it  is  in  itself  but  the 
development  in  actual  life. 

An  a  priori  system  of  law  could,  we  think,  be  constructed 
in  the  following  way.  Our  self-consciousness,  if  examined,  would 
testify  to  the  existence  of  certain  powers  and  rights.  Proceed- 
ing deductively,  we  should  be  able  to  establish,  from  the  existence  of 
such  powers  and  rights,  certain  principles  and  laws  which  oughJt  to 
guide  the  conduct  of  men  individually,  or  in  groups.  That  is  to  say,  we 
should, in  this  way  arrive  at  a  system  both  of  municipal  and  inter- 
national law.  On  the  other  hand,  an  a  posteriori  system  could  be 
constructed  by  taking  the  principles  common  to  all  laws  now  existing, 
or  that  are  known  to  have  existed,  and  welding  them  into  a  science. 
Both  systems  would  undoubtedly  be  rather  rough;  but  this  does  not 
affect  their  possibility.  The  second  would,  however,  be  much  more  diffi- 
cult of  construction,  and  when  constructed,  much  less  capable  of  a  wide 
application  than  the  first,  from  the  very  obvious  reasons  that  consue- 
tude at  best  is  limited,  and  that  our  knowledge  of  it  is  defective. 
Still  the  important  question  would  be,  whence  came  the  prin- 
ciples common  to  all  laws  (however  few)  from  which  we  got 
the  second  system?  Mr  Austin  would  say  that  experience,  in 
other  words  utility,  is  the  basis  of  these  principles.  But  utility  in  its 
starting  point  is  the  avoiding  of  pain,  the  securing  of  pleasure.  This, 
in  the  science  of  jurisprudence,  means  that  we  should  legislate  by 
enjoining  the  performance  of  such  specific  acts  as  tend  to  promote  the 
greatest  amount  of  pleasure  en  masse;  or  that  we  should  prohibit  such 
acts  as  have  thecontrary  tendency.  It  is  said  that  tbefb  must  be  prohibited, 
not  because  thieving  is  an  evil  to  the  thief,  for  in  many  instances  it  is  the 
reverse,  but  because  the  "  greatest  happiness  principle  "  condemns  it 
as  tending  to  increase  pain  (evil)  and  diminish  pleasure  (good).  Sap- 
posing  it  established,  then,  that  all  laws  at  present  existing,  or  that 
have  existed  in  times  past,  concur  in  prohibiting  theft,  are  we  to  infer 
that  it  is  on  utilitarian  principles  that  this  agreement  in  doctrine  has 
come  about?  If  we  are  to  assume  that,  we  must  hold  that  the 
tendency  of  certain  acts  to  injure  certain  classes  could  be  known 
prior  to  experience — that  the  first  case  of  theft  would  be  punished, 
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not  because  the  act  was  bad  in  itself,  but  because  the  tendency  of  acts 
of  that  class  was  known  to  be  so.  The  Scythian  of  early  times,  in 
impeaching  the  first  of  his  tribe  who  had  ever  committed  theft,  would 
no  doubt  dilate  on  the  inviolability  of  the  rights  of  property,  because 
if  such  acts  were  permitted  the  quivers  of  all  the  Scythians  might  be 
stolen,  and  game  would  soon  become  in  consequence  a  thing 
unknown.  Is  it  not  more  probable  that  the  argument  would  be — 
"  This  is  a  thing  which  I  have  made — it  is  the  result  of  a  power 
which  I  have — and  I  say  it  is  wrong  to  deprive  me  of  it?*'  The  act 
would  be  deemed  an  evil,  the  thief  punished,  and  a  precedent  formed, 
probably  a  law  made  to  regulate  future  cases.  That  is  to  say,  as  an 
inference  from  existing  powers,  law  is  discovered  in  the  human  mind 
alone,  and  what  there  is  of  consuetude  is  but  the  practical  interpreta- 
tion of  it.  We  do  not  object  to  utility  being  the  sanction  of  positive 
kw;  we  disclaim  it  as  the  basis  of  the  science  of  jurisprudence, 
as  the  test  of  what  is,  or  is  not  right;  because,  in  this  sense,  it  is  a 
palitio  principii.  When  we  ask  the  question,  "useful  for  what?"  the 
utilitarian's  only  answer  is,  "for  what  is  useful!"  We  not 
unfrequently  find  the  question  between  the  intuitionalists  and 
utilitarians  confounded  with  that  between  induction  and  deduction  as 
methods.  The  fact  is,  that  many  intuitionalists  proceed  by  the 
indactive;  while,  on  the  other,  the  utilitarian,  when  once  he  has 
found  his  conception,  must  proceed  to  apply  it  in  the  concrete  by  the 
deductive  method.  We  consider  it  necessary  to  make  this  explanation, 
because  we  believe  the  inductive  method  to  be  the  proper  one  in  our 
science.  This  may  not,  at  first  sight,  appear  to  be  the  case,  still  we 
think  it  can  be  shown  to  be  so.  Human  experience  must  have  been 
somewhat  extensive,  and  human  affairs  of  a  rather  complicated 
character,  before  a  science  of  jurisprudence  could  have  been  thought 
of  Consuetude,  up  to  this  time,  would  have  ruled  in  unquestioned 
supremacy.  Many  conventionalities,  many  idola  fori,  so  to  speak, 
must  necessarily  have  sprung  up,  and,  from  their  antiquity,  continued 
respectable  in  all  their  absurdity  long  after  the  ideas  in  which  they 
had  originated  were  forgottea  These  had  to  be  got  rid  of,  so  far  as 
not  in  accordance  with  true  conceptions  of  law,  before  the  conclusions 
of  the  scientific  jurist  could  be  accepted.  Men  had  to  be  convinced 
that  their  ideas  were  founded  in  prejudice  and  custom  rather  than  in 
knowledge  and  reason.  This  can  be  done  only  by  dealing  with  each 
concrete  interpretation  of  a  principle,  and  showing  that  it  contains 
not  the  essential  but  the  accidental  If  our  author  meant  merely 
to  purge  English  law  of  its  absurdities,  assuredly  he  was  bound 
to  found  his  system  in  utility.  »•  If,  on  the  contrary,  he  meant 
(as  it  rather  appears  he  did)  to  found  a  science  of  jurisprudence,  then, 
on  the  grounds  we  have  stated,  we  must  deny  that  utilitarianism  is 
the  basis  of  that  science.  What  is  meant  by  allowing  that  such  natural 
feelings  as  we  have  mentioned  exist,  without  specifying  their  province, 
passes  our  comprehension.  If  they  have  any  influence,  it  ought  to 
be  defined.     If  they  have  none,  why  mention   them   at   all?    In 
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regard  to  the  conscience  admitted  by  utilitarians,  it  is  mevAj  a  result, 
and  that,  we  know,  is  so  variable  and  indeterminate  that  no  person 
can  dogmatise  about  it 

We  have  in  Mr  Austin's  volumes  a  tersely  written  historical  sketch^duly 
blended  with  criticism,  of  the  Boraan  Jils  Praetorinm  and  the  English 
equity.  The  conclusion  come  to  is  that  equity  proper  is  metely  a  method 
of  legislation.  Neither  the  Jus  Praetorium  of  the  Roman  system  nor 
English  equity  is  of  this  nature;  nor  is  either  a  system  of  law.  They 
are  both  unsystematic  in  their  forms;  and  were  introduced  by  gradual 
innovations.  "  In  both  cases,  the  party  said  to  administer  equity 
affects  not  to  alter  the  other  system,  but  to  correct  or  supply  its  , 
deficiencies.  In  extent,  or  to  appearance,  the  law  which  is  superseded 
still  continues  to  exist;  so  that  there  are  two  systems  going  at  the 
same  time  containing  contrary  provisions  as  to  the  same  matter;  one 
of  them  the  shadow  of  a  law  which  has  been  superseded,  but  is  feigned 
still  to  exist  as  law,  the  other  the  law  which  has  superseded  it*'  It  is 
contended  that  in  equity  jurisdiction  the  matter  is  not  left  (as  is 
supposed)  to  the  arbitrium  of  the  Judge,  but  that  he  is  as  much 
bound  by  precedent  as  any  of  the  Common  Law  Judges.  The 
evil  of  having  a  system  of  equity  separated  from  law  is,  we  think, 
most  strikingly  exemplified  in  the  complications  and  confusions  thus 
caused  in  the  methods  of  vindicating  tights.  The  attempts  that  are 
at  present  being  made  in  England  to  get  rid  of  the  equity  jurisdic- 
tion will  in  all  probability  remove  this  anomaly.  The  profession  is 
getting  to  be  wonderfully  unanimous  on  the  subject  Opinion  has  set 
itself  in  one  direction  on  this  question  within  a  period  incredibly 
short,  considering  the  firm  hold  the  idea  which  appeared  to  justify  the 
present  system  had  of  the  legal  mind  of  England.  We  have  no 
doubt  that  this  is  mainly  attributable  to  the  trenchant  criticisms  of 
Mr  Austin.  It  would  be  next  to  impossible  that  this  absurdity  could 
long  survive  the  process  of  vivisection  to  which  he  had  subjected  it. 
No  doubt  it  was  with  the  intention  of  mitigating  the  rigour  of  the 
positive  law  that  equity  was  introduced  into  English  law.  But,  as  in 
the  Roman  system,  the  element  which  was  to  render  the  positive  law 
more  conformable  to  the  condition  of  the  people  gradually  came  to 
have  an  independent  existence  and  influence.  Two  causes  led  to  such 
a  result  in  England: — the  existence  of  separate  jurisdictions  and  the 
fact  that  laws  could  not  be  abrogated  by  desuetude.  The  same  causes, 
by  their  absence,  saved  us  in  Scotland  from  an  "unsystematic" 
system  of  equity.  We  had  no  separate  Courts  of  law  and  equity,  and 
while  always  seasoning  justice  with  mercy,  we  held  that  such  of  our 
law  as  was  deemed  too  rigorous  had  gone  into  desuetude,  and,  by 
precedent,  or  the  contrary  practice,  there  was  set  up  the  equitable  rule 
as  the  law  for  the  future. 

The  important  subject  of  codification  is  treated  both  historically 
and  analytically;  but  before  we  discuss  that  question,  it  may  be  as 
well  that  we  should  state  our  author's  ideas  of  law.  Law  is 
said  to  be  of  two  kinds,  viz.,  law  made  directly  or  by  legislation 
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proper,  and  law  made  judicially  or  by  improper  legislation.  Every 
rule  of  positive  law  is  said  to  exist  as  such  by  the  pleasure  of  the 
sovereign.  Bat  it  may  not  be  direcHy  enacted  by  the  sovereign;  it 
is  equally  law  if  tacitly  assented  to  when  made  by  a  subject.  It  is 
scarcely  necessary  to  say  that  the  sovereign  is  considered  as  equivalent 
to  the  supreme  power  wherever  situated.  Law  is  thus  said  to  flow 
from  either  of  these  sources.  The  occasion  of  a  law  or  the  motive  to 
its  establishment,  is  said  to  be  mistaken  for  its  source  or  fountain. 
"The  prevalence  of  a  custom  among  the  governed,  may  determine  the 
sovereign,  or  some  political  superior  in  a  state  of  subjection  to  the 
sovereign,  to  transmute  the  custom  into  positive  law.  fiespect 
for  a  law  writer  whose  works  have  gotten  reputation  may  deter- 
mine the  legislator  or  Judge  to  adopt  his  opinions,  or  to  turn  the 
speculative  conclusions  of  a  private  man  into  actual  binding  rules. 
The  prevalence  of  a  practice  amongst  private  practitioners  may 
determine  the  legislator  or  Judge  to  impart  the  force  of  law  to  the 
practice  which  they  observe  spontaneously.  Now,  till  the  legislator 
or  Judge  impress  them  with  the  character  of  law,  the  custom  is 
nothing  more  than  a  rule  of  positive  morality;  the  conclusions  are 
nothing  more  than  the  conclusions  of  a  private  or  unauthorised  writer; 
and  the  practice  is  the  unauthorised  practice  of  private  practitioners. 
Bat  the  classical  Roman  jurists.  Sir  William  Blackstone,  and  a  host 
of  others,  &ncy  that  a  rule  made  by  a  judicial  decision  on  a  pre- 
existing custom  exists  as  positive  law,  apart  from  the  legislator  or 
Judge,  by  the  institution  of  the  private  persons  who  observed  it  in 
its  customary  state.  And  the  classical  Soman  jurists  have  the  same 
or  the  like  conceit  with  regard  to  the  rules  of  law  which  are  fashioned 
by  judicial  decision  on  the  conclusions  in  practices  of  private  writers 
or  practitioners.  They  ascribe  their  existence  as  law  to  the  authority 
of  the  writers  or  practitioners,  and  not  to  the  sovereign,  or  the  repre- 
sentatives of  the  sovereign,  who  clothed  them  with  the  legal  sanction." 
Now,  we  venture  to  submit  that  no  person  ever  pretended  that  the 
practice  of  private  practitioners  ever  made,  or  could  ever  have  made, 
a  law.  But  it  is  the  case  that  much  respect  is  justly  paid  to  the 
practice  {long  continued  and  universal)  of  such  persons.  In  what,^ 
however,  and  to  what  extent,  does  this  respect  operate?  Merely  to 
the  extent  of  interpreting  an  existing  law.  The  practice  of  convey- 
ancers in  Scotland  under  a  conveyancing  statute  has  been  more  than 
once  followed  by  the  Court  as  a  contemporaneous  interpretation  (always 
the  most  trustworthy)  of  a  statute.  But  that  is  very  far  from  sapng 
that  the  practice  made  the  law.  Judges  are  interpreters  (though  not 
the  only  interpreters)  of  statutes,  and  surely  they  are  not  to  disregard 
important  aids  in  their  arduous  labours,  lest  the  practising 
solicitors  should  become  legislators.  In  regard  to  the  opinions  of 
W  writers,  we  apprehend  that  it  is  more  strictly  correct  to  say 
that  they  are  discoverers  and  expounders,  rather  than  makers  of  law. 
The  will  of  the  Deity  is,  according  to  our  author,  the  law,  and  the  Judge 
must  apply  that^  however  discovered,  to  the  case  in  hand,  unless  the 
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supreme  power  (the  sovereign)  shall  have  prescribed  to  him  a  different 
rule.  Surely  the  scientific  writer  has  not  the  disposal  of  the  Divine 
will  If  he  has  not,  he  cannot  make  the  law;  and  indeed  he  never 
(when  sane)  makes  such  exalted  pretensions.  The  Judge  therefore 
merely  concurs  (as  he  cannot  help  doing)  with  the  opinions  of  the 
scientific  jurist,  provided  these  be  true  indications  of  the  rule  Neither 
of  them  makes  the  law.  Both  may  have  to  discover  it,  and  the  Judge 
must  apply  it  Custom  again,  if  inveterate  and  sufficiently  extensive, 
is  considered  as  one  of  the  most  accurate  interpretations  of  the  rule  of 
law.  In  addition  to  its  being  an  interpretation  of  the  Divine  will,  it  has 
the  sanction  of  utility,  and  therefore  cannot  be  disregarded  by  us  when  in 
search  of  the  rule  of  law.  No  person,  however,  pretends  to  say  that 
the  custom  made  the  law.  What  is  said  is,  that  the  custom  is  only 
an  indication  of  the  law.  Further  still,  it  is  only  in  England,  we 
believe,  that  even  a  decision  makes  a  law.  It  is  only  in  England,  so 
to  speak,  that  law  is  made  improperly.  With  us  a  decision  is  con- 
sidered highly  respectable,  and  one  may  found  an  analogy  upon  it; 
but  we  never  consider  it  absolutely  binding.  Nothing  is  imperative 
with  us  but  statute  law.  We  refer  to  scientific  writers  (when  Heaven 
sends  us  any)  for  the  practice  of  conveyancers,  custom,  and  decisions, 
merely  as  aids  towards  the  discovery  of  the  true  rule  of  law;  or,  to 
use  the  language  of  Mr  Austin,  we  employ  these  as  means  to  enable 
us  to  discover  the  Divine  will 

The  result  of  our  views  on  the  province  of  jurisprudence,  and  the 
method  of  enacting  positive  law  is,  we  think,  to  exclude  codification, 
which  is  merely  a  re-enacting  of  statutes  and  decisions.  From  one 
point  of  view,  indeed,  the  opinions  of  eminent  private  writers  on 
law  might'  form  part  of  a  code;  but,  at  any  rate,  you  cannot  codify 
positive  law,  if  it  exists  independent  of  human  enactment,  for  it  is  the 
duty  of  the  State  in  such  circumstances  merely  to  discover  and  apply 
it  to  concrete  cases  as  they  occur.  A  code  is  a  drag  on  such 
discovery.  It  is  mischievous,  because  it  fixes  what  ought  to  be  pro- 
gressive. As  an  interpretation  it  is  peculiarly  imperfect,  because 
where  we  have  not  past  experience  to  guide  us,  we  have  to  trust 
almost  exclusively  to  the  imagination  for  suggesting  the  facts  to  which 
the  rule  we  are  working  is  to  be  applied.  Of  course,  even  if  the 
possibility  were  established,  we  should  still  have  to  consider  the 
serious  question  of  the  practicability  of  a  code.  The  learning  and 
power  required  for  the  work  cannot,  we  fear,  be  found  in  one  man; 
and  to  employ  more  than  one  would  be  to  produce  more  confasion 
and  conflict  of  doctrines  than  already  exist  Witness  the  labours  of 
Tribonian  and  his  colleaguea 

Frankly,  we  confess  that  this  work  discloses  a  wonderful  combine* 
iion  of  historical  research  and  critical  power.  The  author  discusses 
the  relation  of  ethics  to  jurisprudence  in  a  manner  which  has  rarely 
been  equalled.  Equally  at  ease  in  law,  history,  and  mental  science, 
he  brings  his  rare  powers  of  analysis  and  criticism  to  bear  on  those 
difficult  problems  which  are  inseparable  from  all  genuine  discus- 


BEVTEWa  231 

sioo  of  the  fonndation  of  his  science.  He  narrows  his  field,  we  think, 
too  much,  bat  that  tends  to  make  his  work  (within  its  limits)  singularly 
powerful  and  incisive.  No  greater  contribution  has,  so  far  as  we  know, 
ever  been  made  in  this  country  to  legal  science.  We  have  the  true 
spirit  of  the  scientific  inquirer  pervading  every  page.  Whatever  we 
may  think  of  the  absolute  value  of  the  work,  it  is  a  step,  and  a  good 
one,  in  the  right  direction;  if  it  had  no  greater  value  than  the 
destructive  criticism  which  it  bestows  on  some  of  the  monstrous 
absurdities  of  English  law,  and  its  lucid  exposition  of  technical  terms, 
it  would  still  remain  a  work  which  no  student  of  law  ought  to  be 
without 
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Treatise  on  the  Rules  for  the  Selection  of  Parties  to  an  Action,  By 
A.  y.  DiCKT,  Esq.,  Barrister-at-Law.  London :  William  Maxwell 
&  Son,  29  Fleet  Street,  E.G. 

It  has  been  too  long  the  fashion  for  Scotch  lawyers  to  profess  to  be 
entirely  ignorant  of  English  law,  and  to  be  almost  but  not  quite  as 
ignorant  as  they  profess;  while  the  few  English  lawyers  who,  induced 
by  the  lucrative  practice  in  Scotch  appeals,  or  the  desire  to  suit  the 
prejudices  of  English  readers,  pay  a  momentary  attention  to  Scotch 
law,  are  in  the  habit  of  denouncing  it  as  barbarous,  compared  with 
the  jurisprudence  of  England.     It  is  very  desirable  that  this  mutual 
ignorance  and  the  prejudices  which  spring  from  it  shpuld  cease,  and 
that  the  lawyers  of  both  countries  should  prepare  themselves,  by  a 
study  of  the  origin  and  comparative  value  of  the  principles  which 
have  led  to  the  great  divergence  between  the  two  systems,  for  the 
work  of  their  intelligent  assimilation.*    Apart  from  this  considera- 
tion, it  is  absolutely  necessary  for  the  Scotch  lawyer,  who  is  in  the 
habit  of  daily  citing  English  cases,  both  in  commercial  and  equity 
law,  if  he  would  not  be  an  empiric,  to  know  the  principles  of  the  law 
in  which  these  decisions  have  been  given.    To  the  mere  practitioner 
at  the  Chancery  or  Common  Law  Bar  there  is  doubtless  less  need 
for  knowing  Scotch  law;  but  no  English  lawyer  who  can  rise  above 
professional  prejudices,  and  desires  to  take  part  in  the  improvement 
of  his  own  law,  will  neglect  the  study  of  a  system  in  which,  to  men- 
tion three  points  only,  common  law  and  equity  have  been  administered  as 
one  for  more  than  three  centuries — ^a  well  organised  system  of  public 
prosecution,  at  the  instance  of  the  Crown,  has  been  in  operation  for 
nearly  the  same  period — and  a  bankruptcy  procedure  exists,  which 


*  AwJmitotion  ia  at  pcMent  oftrried  on  by  two  fortuitoas  oaosM :  ( I )  the  Mcideiit  of 
litigftnU  trying  pointa  where  the  diflforenoe  between  the  two  Uws  is  either  so  slight 
that  Mrimilatioa  may  be  effected  by  judicial  decision,  or  so  glaring  that  public  atten* 
tioQ  ia  drawn  to  the  anomaly ;  and  (2)  the  accident  of  memboit  of  parliament  being 
themae&Tea  competent,  or  employing  persons  oompetent,  to  draw  good  acta. 
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gives  general  satisfaction  to  the  commercial  commnnily.  Bat  it  is 
far  from  our  intention  to  minister  to  the  self-complacent  approval 
with  which,  as  Scotch  lawyers,  we  are  apt  to  regard  the  pecaliar 
advantages  of  the  Scotch  system — ^advantages  to  a  laige  extent  due 
to  onr  remote  predecessors;  our  present  object  is  to  urge  npon  the 
young  Scotch  lawyer  the  benefit  to  be  derived  from  bestowing  some 
part  of  his  ample  leisure  upon  the  study  of  English  law,  and  to 
illustrate  this  from  the  work  before  us. 

Mr  Dicey's  treatise  has  a  wider  scope  than  might  be  anticipated 
from  its  name,  for  its  object  being  to  explain  who  are  the  proper 
parties  (persons)  to  bring  the  various  actions  competent  at  common 
law,  and  against  whom  such  actions  should  be  brought,  it,  in  truth, 
resolves  itself  into  a  treatise  upon  the  rights  of  action  which  eiist 
according  to  the  common  law  of  England.   Wherever  there  is  a  proper 

ElaintifT  and  a  proper  defendant,  in  other  words,  a  person  whose  right 
as  been  infringed  by  another  person,  there  is  a  right  of  action.  But 
actions,  or  rights  of  action,  are  nothing  else  but  rights  themselves 
considered  in  the  special  aspect  that  they  are  contested.*  Accord- 
ingly, in  Mr  Dicey's  work  the  reader  will  find  an  almost  exhaustive 
answer  to  the  important  question — ^What  are  the  various  classes  of 
rights  to  which  English  law  gives  the  protection  of  action?  This 
extensive  field  receives,  on  the  other  hand,  a  limitation  from  the  fact 
that  Mr  Dicey  treats  only  of  common  law  actions  as  distinguished 
from  equity  suits.  "  No  action,"  he  states  in  the  third  of  the  rules 
into  which  (as  Sir  Archibald  Alison  in  his  Criminal  Law,  but  with 
much  superior  exactness)  he  has  conveniently  cast  his  leading  pro- 
positionsi,  "  can  be  brought  except  for  the  infringement  of  a  common 
law  right"  The  result  of  this  rule  places  in  strong  relief  the  evil 
consequences  of  the  separation  of  law  and  equity,  some  of  which  we 
quote  from  Mr  Dicey  without  comment: — ''A  person  may  possess 
rights  which  cannot  be  enforced  by  an  actioa  .  .  .  Hence  a 
cestui  que  trust  (beneficiary)  cannot  bring  an  action  against  a  trustee 
for  his  acts  as  trustee."  **  Where  one  person  has  a  legal,  and  another 
an  equitable  interest  in  the  same  property,  any  action  in  respect  of 
such  property  must  be  brought  by  the  person  who  has  the  legal 
interest.  ...  A  cause  must  always  be  decided  as  if  the  parties 
on  the  record  were  the  persons  really  interested,"  i.e.,  (although  truly 
they  are  not  the  persons  really  interested).  In  treating  this  subject 
the  author  points  out  very  clearly  the  extent  to  which,  since  the 
Common  Law  Procedure  Act  of  1854,  equitable  pleas  may  be  pleaded 
at  common  law.  The  general  rule  is  that  any  equitable  defence  may 
be  pleaded  at  common  law,  but  (1)  this  is  only  allowed  where  the 
common  law  Courts  can  do  complete  justice,  and  "they  have  no 
jurisdiction  to  pronounce  a  temporary  or  conditional  judgment^  and 
no  power  by  which  terms  or  conditions  can  be  enforced;"  and  (2)  "it 
is  not  possible  to  commence  an  action  in  virtue  of  a  mere  eqaitable 

*  See  Savignfff  Vermisclite  Scfarifteii,  v.  56. 
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%ht.  The  statute  has  neither  directly  nor  indirectly  trenched  upon 
(he  rule  that  no  action  can  be  brought  except  for  a  common  law 
right"  No  one  can  suppose  that  such  a  state  of  things  is  anything 
hut  a  transition  to  the  complete  fusion  of  common  law  and  equity. 
We  observe  that  Mr  Dicey  states,  though  with  some  hesitation,  in  his 
preface,  that  when  this  fusion  is  accomplished  a  vast  number  of  the 
rules  of  the  common  law  will  survive  under  slightly  dififerent  shapes. 
Doubtless  this  will  be  so,  just  as  in  the  Soman  Digest  and  Code 
the  rules  of  the  Jus  Civile  stand  alongside  of  the  edict  of  the 
Pr»tor,  and  the  comments  of  the  jurists  upon  it;  but  in  Mr  Dicey's 
special  subject,  the  selection  of  parties,  it  appears  to  us  plain  that  the 
equity  will  supersede  the  common  law  rules:  the  real  parties 
interested  will  be  the  plaintiffs  and  defendants  in  every  suit 

Probably  the  most  important  of  Mr  Dicey's  general  rules  is  that 
"  an  action  may  be  brought  for  every  infringement  of  a  legal  right," 
which  he  illastrates  by  a  variety  of  cases,  commencing  with  Ashby  v. 
White,  1  Smith,  LC,  6th  ed.,  p.  25S,  a  leading  case  in  constitutional 
aa  well  as  in  private  law,  by  which  it  was  determined  that  an  action 
lay  against  a  returning  officer  for  refusing  a  vote,  although  the  candi- 
date for  whom  it  was  given  was  returned  without  it  In  the  judgment 
of  Chief- Justice  Holt,  affirmed  by  the  House  of  Lords,  in  this  case, 
which  is  one  of  those  masterpieces  of  judicial  reasoning  beside  which 
the  judgments  of  the  best  modem  Judges  appear  poor,  he  observes:. 
"Surely  every  injury  imports  damage.  Although  it  does  not  cost  the  party 
one  farthing,  and  it  is  impossible  to  prove  the  contrary;  for  a  damage 
is  not  merely  pecuniary,  but  an  injury  imports  a  damage  when  a  man 
is  thereby  hindered  of  his  right"  A  pertinent  example  of  this  rule  is 
the  recent  Scotch  case  of  Beckett  v.  Morris,  13th  July,  1865,  L.  R, 
1  Sa  App.  47,  in  which  the  erection,  by  a  riparian  proprietor,  on 
the  portion  of  his  own  half  of  the  solum  of  a  non-navigable  river, 
by  which  the  flow  of  water  was  altered,  and  damage  might  be 
anticipated,  though  none  was  proved,  to  the  property  of  the  opposite 
proprietor,  was  held  actionable. 

An  important  chapter  in  the  introductory  portion  of  Mr  Dicey's 
book  is  that  in  which  he  explains  the  division  of  common  law 
actions  into  (1)  actions  on  contract  and  actions  on  tort,  and  (2)  transi- 
tory and  local  actions.  The  former  division  is  derived  from  the  Boman 
law,  by  which  all  actions  were  either  in  rem  or  in  personam,  and  actions 
in  personam  were  subdivided  into  those  on  contract  and  those  on  delict 
"  Nam  agit  unus  quisque,"  says  Oaius,  *'aut  cum  eo  qui  ei  obligatus 
est  vel  ex  contractu  vel  ex  maleficio,  quo  casu  prodit8B  actiones  in 
personam  sunt;  per  quas  intendit  adversarium  ei  dare  facere  oportere, 
aat  aliis  quibusdam  modis  nuUo  jure  ant  cum  eo  agit  qui  ei  obligatus 
est,  movet  tamen  alicui  aliquam  de  rS  controversiam  quo  casu  proditae 
actiones  in  rem  sunt,"  Inst  iv.  6, 1.  This  division  is  of  course  very  fam- 
iliar to  Scotch  lawyers,  but  the  strictness  of  the  old  English  special  plead- 
ing and  the  use  of  the  eight  forms  of  action  (1)  debt;  (2)  covenant; 
(3)  assumpsit,  being  the  subdivision  of  actions  on  contract;  and(4)trt)ver; 
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(5)  detinne;  (6)  replevin;  (7)  trespass;  (8)  trespass  on  the  cise 
(or  case),  the  subdivision  of  actions  on  tort,  led  to  the  sharpness  of 
the  distinction  between  obligations  and  actions  arising  from  conaeni 
of  parties,  and  those  arising  by  the  wrongous  act  of  one  party  against 
another  being  always  present  to  the  English  common  lawyer,  while  it 
is  sometimes  lost  sight  of  amongst  ourselvea  On  the  other  hand,  the 
English  common  law  failed  to  see  the  important  uses  of  actions  in 
rem  which  we  have  fortunately  preserved  in  declarators  of  statas 
and  of  property.  Thus  the  title  or  absolute  right  to  landed  property 
is  still  tried  in  England  by  the  inappropriate  form  of  the  personal 
action  of  ejectment,  and  the  valuable  distinction  between  possessory 
and  petitory  actions  is  unknown.  "Soon  after  the  reign  of 
Edward  IIL,"  observes  Mr  Sergeant  Stephen,  "real  and  mixed  actions 
began  gradually  to  fall  into  neglect  in  consequence  of  their  being  more 
dilatory  and  intricate  in  their  form  of  proceedings,  and  of  their  being 
cognisable  only  in  the  Court  of  Common  Pleas.  In  lieu  of  these,  re- 
course was  had  to  certain  personal  actions  which,  though  they  did  not 
obtain  the  specific  recovery  of  land,  were  yet  attended  with  incidents 
that  indirectly  produced  that  benefit.  Of  these,  the  principal,  and  that 
which  is  alone  retained  in  modem  practice,  was  the  action  of  ejectment, 
a  species  of  personal  action  in  which  damages  were  claimed  by  a  tenant 
for  a  term  of  years,  complaining  of  forcible  ejection  from  the  land. 

In  favour  of  this  mode  of  remedy,  the  Courts  determined  that 

the  plaintiff  was  entitled  not  only  to  recover  the  damages  claimed,  bat 
also,  by  way  of  collateral  and  additional  relief,  recover  possession  of 
the  land  itself" 

Probably  the  encroachments  of  the  other  Courts  upon  that  of 
Common  Pleas  had  more  to  do  with  this  change  than  the  intricacy 
of  real  actions;  certainly,  the  intricacy  of  any  form  of  process  must 
have  been  great  which  surpassed  that  of  the  old  action  of  ejectment 
before  it  was  stripped -of  the  fictions  with  which  it  was  clothed. 

The  second  division  of  actions  into  local  and  transitory  is  purely 
English.  It  depends  on  the  peculiar  rules  which  obtain  in  fixing 
the  ventie  for  trial  by  jury  in  England.  Local  actions  are  those 
which  must  be  tried  in  the  county  in  which  the  cause  of  action  arose; 
transitory,  those  which  may  be  tried  in  any  county  the  plaintiff 
selects.  The  former  and  much  smaller  class  is  confined  to  cases 
where  the  ground  of  action  is  injury  to  real  property;  the  latter 
embraces  all  actions  on  contract,  and  all  other  actions  on  injury  or  tort 

This  division  is  quite  unknown  in  Scotland,  in  which  no  jury  trial 
requires  to  be  held  in  the  county  where  the  cause  of  action  arose; 
and  although  the  Court  has  the  option  of  sending  any  case  for  trial 
there,  this  option  is  one  it  dblikes,  and  scarcely  ever  exercises— 
probably  one  of  the  many  causes  why  jury  trial  is  so  unpopular  with 
us. 

The  English  rule  is  very  arbitrary  in  ita  operation;  for  why 
should  assault  or  slander,  the  witnesses  of  which  are  almost  always 
resident  in  or  near  the  place  where  it  occurs,  not  be  tried  in  the 
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neighbonrhood;  and  why  should  the  plaintiff  have  an  option  in 
transitory  actions  which  he  is  certain  to  exercise  for  his  own  interest? 
The  soand  rule  appears  to  be  that  all  actions  should  be  tried  in  the 
district  where  the  cause  of  action  arose,  unless  it  be  shown  by  either 
party,  to  the  satisfaction  of  the  Judge,  that  this  is  not  expedient,  who 
shoold  then  fix,  at  his  own  discretion,  the  most  expedient  place  for 
trial 

From  the  rules  common  to  all  actions,  Mr  Dicey  passes  to  the 
rales  in  actions  on  contract,  treating  separately  of  the  selection  of 
(1)  plaintiffs  and  (2)  defendants  in  the  several  cases  of  principal  and 
agent;  partners;  corporations;  infants;  husband  and  wife;  bankrupt 
and  trustee;  executors  and  administrators.  The  same  order  is  after- 
wards followed  in  treating  of  the  (1)  plaintiffs  and  (2)  defendants  in 
actions  on  tort  This  arrangement  directs  our  attention  to  a  subject 
which  has  been  too  slightly  treated  by  writers  on  Scotch  practice — 
we  mean,  who  are  the  proper  parties  to  select  as  defenders  to  an 
action?  The  selection  of  the  proper  pursuer  is  treated  at  large  under 
the  heads  title  and  interest  to  sue — names  very  appropriate — but  in  the 
correlative  subject  of  the  selection  of  the  proper  defender,  we  usually 
find  only  a  few  cases  referred  to  under  the  very  inappropriate  head  of 
title  to  defend;  whereas  the  truly  important  point  in  most  cases  is  not 
the  title  to  defend,  but  the  liability  to  be  made  defender. 

Our  limits  prevent  us  from  following  Mr  Dicey  in  detail  into  the  special 
rales  for  the  choice  of  parties,  but  we  wish  to  notice  a  few  of  the  leading 
pointsof  difference  between  the  English  common  law  and  the  law  of  Scot- 
land in  this  matter,  and  to  attempt  to  ascertain  which  has  adopted  in 
these  points  the  preferable  rule.  A  work  carrying  this  comparison 
through  the  various  branches  of  the  law  would  be  a  good  preparative 
for  snch  an  assimilation  of  the  laws  as  would  be  a  real  and  lasting  benefit 
to  both  countries,  and  we  are  glad  of  the  opportunity  of  making  a 
fragmentary  contribution  to  it  One  of  the  chief  distinctions  between 
the  English  and  Scotch  Law  of  Contracts  is  that  the  former  (curiously 
enongh)  has  accepted,  while  the  latter  has  rejected  the  maxim  of  the 
Roman  law,  "  In  nudo  pacto  non  oritur  actio."  "  A  bare  promise," 
says  Baron  Martin  in  Liversidge  v.  Broadbent,  4  H.  and  N.,  611,  612, 
cannot  be  the  foundation  of  an  action."  Consequently,  in  England, 
"The  person  to  sue  for  the  breach  of  a  simple  contract  must  be  the 
person  from  whom  the  consideration  comes.  A  mere  promise  by  one 
person  to  another  does  not,  unless  made  by  deed,  constitute  a  contract" 
[Dicey,  p.  81).  With  us,  on  the  contrary,  donations  or  obligations 
without  consideration  are  not  revocable,  except  when  between 
hasband  and  wife,  or  in  fraud  of  creditors  (see  Bell's  Pr.,  sec.  64),  and 
are  actionable  {Duguid,  June  29,  1831,  9  S.  44).  "  We  shall  not  in- 
sist  upon  these  remarks,"  said  Lord  Stair  (i.  10, 7),  after  stating  the  rules 
of  the  Boman  law  as  to  nuda  pacta,  "  because  the  common  custom  of 
nations  hath  resiled  therefrom,  following  rather  the  common  law  by 
which  every  paction  produceth  action  et  omne  verbum  de  ore  fideli 
cadit  in  debitum  (1  et  3,  Corp.  Juris  Canonici  de  Pactis)."     This 
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doctrine  must  be  taken  along  with  the  principle  of  the  Scotch 
Law  of  Evidence,   that  such  a  promise   must   be  proved  by  the 
Mrrit  or  oath  of  the  promiser,  and  is  not  proveable  by  parole.    So 
qualified,  the   difference  between  English  and  Scotch   law   is  con- 
siderably narrowed,  for  an  obligation  by  deed  is  binding  by  English 
law,  although  no  consideration  is  proved.     Which  of  the  two  rales 
is   better  we  regard   as  a    difficult  question,   bnt,   on   the  whole, 
we  prefer  our  own.    It  seems  just  that  a  person  should  not  be  allowed 
to  retract  from  a  definite  and  expressed  resolution  made  to  and  in 
favour  of  another  (for  such  is  the  nature  of  a  promise),  which  he 
cannot  deny,  or  his  own  writ  proves  he  made,  without  requiring  the 
person  in  whose  favour  it  was  made  to  prove  a  consideration  or  pro- 
duce a  deed.    This  at  least  is  certain,  that  the  requirement  of  proof 
of  a  consideration  in  every  case  has  led  to  much  snbtilty  in  the 
English  doctrine  of  implied  consideration  (see  Lampleigh  v.  Brath- 
waite,  and  notes  in  1  Smith,  LC.  6th  ed.,  143).    Another  deviation 
from  English  law,  and  a  corollary  of  the  doctrine  above  explained,  is 
that  a  right  of  action  may  arise  in  Scotland  to  a  party  who  is  not 
privy  to  a  contract.     "A  promise,"  says  Lord  Stair,  '*to  a  third 
party,  though  not  present  or  accepting,   was  found  to  have  right 
thereby"  {Supplicants  v.  Nimmo,  M.  7740;  and  see  Renton  v.  Alton, 
M.  7721;  Ogilvy  v.  Ker,  M.  7740;  Irving  v.  Forbes,  M.  7722).    In 
order  that  this  right,  called  jus  quaesitum  tertio,  may  arise,  it  is  not 
necessary  that  the  third  party  should  be  named  in  the  contract,  if 
otherwise  designed;  but  it  is  necessary  that  there  should  be  a  benefit 
intended  to  the  third  party;  it  is  not  sufficient  that  a  benefit  would 
incidentally  accrue  to  him  by  enforcing  the  contract.     Here,  we  sup- 
pose, that  it  can  scarcely  be  doubted  that  the  Scotch  doctrine,  which 
has  to  some  extent  been  adopted  in  English  equity,  is  preferable;  but  it 
must  be  confessed  that  the  rule  of  jus  qusBsitum  tertio  was  expressed 
in  somewhat  loose  language  by  Scotch  lawyers  until  put  on  a  definite 
basis  by  the  House  of  Lords  in  Peddie  v.  Brown  &  Co,,  3  Macq.  65; 
and  Finnie  v.  Glasgow  &  SotUli-Westem  Railway,  3  Macq.  75. 

Following  Mr  Dicey's  example,  we  may  express  this  doctrine  in  the 
two  following  rules:  (1)  a  person  who  is  not  a  party  to  a  contract 
has  a  right  of  action  upon  any  obligation  in  it  intended  for  his 
benefit;  but  (2)  a  person  who  is  not  a  party  to  a  contract  has  no 
right  of  action  upon  any  obligation  in  it  not  intended  for  his  benefit, 
although  benefit  would  accrue  to  him  thereby. 

Another  important  difference  between  English  and  Scotch  law  is, 
that  the  former  as  a  rule  does  not,  and  the  latter  does,  admit  of  the 
right  to  bring  an  action  being  assigned  (Dicey,  pp.  66-69).  The 
English  common  law,  however,  has  been  compelled,  by  the  necessities 
of  business,  to' allow  the  following  exceptions  to  its  general  rule:— 
(1)  Where  statute  declares  a  contract  assignable,  as,  for  example,  in 
the  case  of  bills  of  lading,  18  and  19  Vict.,  c.  3;  (2)  where  custom 
has  sanctioned  assignation,  as  in  the  case  of  bills  of  exchange  and 
cheques;   (3)  where  debts  are  assigned  with  consent  of  the  debtor; 
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and  (4),  where  the  obligatioa  is  annexed  to  or  rans  with  an  estate  in 
land.  The  extent  of  these  exceptions,  and  the  £act  that  English 
equity  permits  the  assignee  of  any  eqnitable  debt  to  sue  in  his  own 
name,  appears  to  show  that  the  Scotch  rule,  that  all  obligations  and 
all  contracts  in  which  there  is  not  a  delectus  personae  are  assignable, 
and  may  be  sued  on  by  the  assignee  in  his  own  name,  is  the  correct 
one 

The  difficulties  and  confusion  which  have  resulted  from  the  English 
law  refusing  to  recognise  a  partnership  or  unincorporated  company  as 
a  separate  person  in  law,  are  so  well  known  that  we  refrain  from 
entering  into  them,  remarking,  however,  that  they  have  only  been 
partially  removed  by  the  series  of  Letters  Patent  and  Registration 
Acts,  commencing  with  9  Qeo.  IV.,  c.  91,  and  concluding  with  the 
Companies'  Act  of  1862,  and  that  the  rule  of  the  common  law  that 
a  firm  as  distinct  from  its  members  has  no  legal  existence  {Dicey, 
p.  148),  having  been  unfortunately  followed  by  the  Court  of  Chancery, 
there  appears  no  complete  remedy  except  the  legislative  recognition 
of  the  Scotch  principle,  which  has  met  with  the  approval  of  English 
equity  lawyers.     (See  Mr  Ludlow  in  Juridical  Society's  Papers). 

We  had  marked  some  other  points  as  instructive  in  the  way  of 
contrast,  but  our  space  is  nearly  exhausted,  and  lest  it  should  be 
supposed  that  the  difference  between  the  two  laws  is  greater  than  it 
in  fact  is,  we  shall  conclude  with  noticing  one  or  two  important 
doctrines  in  which  they  are  identical,  and  which  are  well  elucidated 
by  Mr  Dicey. 

In  the  law  of  Principal  and  Agent  which,  including  as  it  does  the 
principles  on  which  so  much  of  the  Law  of  Master  and  Servant,  and  the 
Law  of  Partnership  depend,  is  probably  the  most  important  chapter  in 
modem  law,  though  even  here  there  are  minor  variations,  the  leading 
principles  are  the  same  in  both  countries  (Dicey,  p.  130  et  seq.) 

With  certain,  not  numerous,  but  not  unimportant  exceptions,  the 
same  is  the  case  with  all  actions  founded  on  tort  or  delict  (Dicey, 
pp.  325  and  410).  The  principal  of  these  exceptions  seem  to  be  (1) 
that  in  Scotland  the  maxim  actio  personalis  moritur  cum  person&  does 
not  hold,  and  representatives  of  a  person  deceased  have  an  action  of 
damages  for  injury  done  to  the  person  of  the  deceased  by  which  they 
have  suffered  loss,  which  they  have  not  in  England,,  except  in  the 
special  case  of  injuries  resulting  in  death  under  Lord  Campbell's  Act, 
9  and  10  Vict,  c  93  (see  Dicey,  p.  404);  (2)  a  woman  has  an  action 
of  damages  for  seduction,  and  the  inconvenient  and  inconsistent  fiction 
by  which  in  England  only  her  parent  or  master  can  sue  for  loss  of 
service,  although  the  service  and  the  loss  may  be  merely  nominal,  has 
no  existence;  (3)  there  is  no  short  limitation  or  prescription  in 
Scotland  of  actions  on  delict,  which  it  is  very  desirable  there  should 
be,  similar  to  that  which  the  21  Ja.  1,  c  16  introduced  in  England, 
and  all  such  actions  may  be  brought  within  forty  years. 

The  rule  by  which  a  servant  cannot  claim  damages  from  his  master 
for  injury  sustained  by  the  negligence  or  want  of  skill  of  a  servant  in 
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tbe  same  employmeiit  obtains  in  England  {Dicey,  459)  as  well  as 
Scotland — it  was,  indeed,  introduced  from  the  former  country  into 
our  law,  and  fixed  in  it,  by  the  decision  in  Barstonhill  Coal  Co,  v.  Reid, 
3  Macq.,  p.  282,  and  v.  Maguire,  p.  300.  We  cannot  say  this  rule,  now 
fixed  by  decisions  beyond  recall,  except  by  the  legislature,  appears  to  us 
satisfiEictory,  and  we  hope  before  long  to  see  argued,  in  the  case  of  mines, 
the  question  reserved  in  Wilson  v.  Merry,  29th  May,  1868, 1  L  R,  Sc. 
App.  326,  whether  an  owner  may  not  be  sued,  under  the  Mines 
Segulation  Act,  23  and  24  Vict.,  c  151,  for  contravention  of  the  rules 
by  one  of  his  servants  through  which  injury  results  to  a  fellow-servant 

Another  rule  in  which  we  have  followed  more  properly  the  English 
law  is  that  against  remote  damages  by  which  no  person  is  liable  for  the 
indirect  and  unforeseen  consequences  of  his  acts,  even  where  they  pro- 
duce injury.  Mr  Dicey  here  aptly  quotes  from  Bacon's  Maxims,the  seeds 
which  have  produced  many  of  the  most  useful  rules  of  the  common 
law:  ''It  were  infinite  for  the  law  to  consider  the  causes  of  causes,  and 
their  impulsions  one  of  another;  therefore,  it  contenteth  itself  with 
the  immediate  cause,  and  judgeth  of  acts  by  that,  without  looking  at 
any  further  degree,"  (see  IHoey,  410.) 

We  notice,  finally,  that  the  point  whether  a  company  is  liable  in 
an  action  for  loss  sustained  by  the  fraud  of  its  agent  cannot  (notwith- 
standing the  decision  in  Western  Bank  v.  Addie,  LR,  1  Sa  Appi 
145,  that  it  is  not)  be  deemed  fixed,  and  we  trust  the  langna^ 
used  by  some  of  the  Judges  in  that  case  may  be  reconsidered  in  an 
English  appeal:  there  would  be  considerable  diflSculty  in  getting  the 
question  reopened  in  a  Scotch  appeal  The  conflict  which  exists 
on  this  point  is  one  that  strikingly  exhibits  the  want  of  nniformitj 
in  our  law,  and  the  difficulty  which  besets  the  lawyer  in  saying 
what  the  law  is.  On  the  18th  May,  1867,  the  Court  of  Exchequer 
Chamber,  consisting  of  six  Judges,  (of  these  J.  Willes  and  Blackbarn, 
probably  the  most  learned  members  of  the  present  Common  Law  Bench 
were  two)  decided  unanimously  that  where  the  agent  of  a  bank  had,  by 
fraudulent  concealment,  induced  the  plaintiff  to  continue  to  supply  < 
customer  of  theirs  with  oats  on  credit,  the  bank  was  liable  in 
an  action  on  false  representation.  It  is  to  be  observed  that  although 
in  that  case  the  bank  would  have  benefited  (had  the  action  not  been 
sustained)  by  the  fraud — the  ground  of  decision  was  that  fraud  does 
not  differ  from  any  other  injury  (tort) — for  which,  if  done  by  sn 
agent  or  servant  in  the  course  of  his  master's  employment,  the  master 
is  liable,  irrespective  of  any  benefit  derived  from  the  act  of  the  agent 
or  servant  On  the  other  hand,  on  20th  May,  1867,  the  House  of  Lords, 
in  the  Western  Bank  v.  Addie^  consisting  of  a  Chancellor  and  ex- 
Chancellor,  neither  of  the  first-class  as  lawyers.  Lord  Chancellor  Chelms- 
ford, and  Lord  Cranworth,  held  that  no  action  for  damages  lay  against 
a  bank  for  the  fraud  of  the  directors,  although  they  admitted  (1)  that 
no  person  could  be  held  to  a  contract  with  the  company,  induced  by  the 
fraud  of  its  agent;  and  (2)  that  a  company  is  responsible  for  the 
frauds  of  its  agent  so  far  as  it  benefits  by  them.    Although,  there- 
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fore,  the  decisions  given  in  the  particular  cases,  within  two  days  of 
each  other,  may  be  reconciled,  we  qaite  agree  with  Mr  Dicey  (see  pp. 
471-73)  that  the  principles  enunciated,  and  on  which  the  decisions 
were  founded,  are  irreconcileabla  The  rule  we  should  wish  to  see 
ultimately  established  is  that  a  company  is  liable  for  the  fraud  of  its 
agent  or  representative,  committed  in  the  course  of  its  business,  if 
loss  thereby  ensue  to  the  innocent  third  party,  whether  benefit  accrue 
to  the  company  or  not 

We  have  selected  only  a  few  of  the  points  of  interest  raised  by  Mr 
Dicey*s  work.  We  regard  it  as  eminently  instructive  to  Scotch 
lawyers  both  for  contrast  and  comparison,  and  commend  it  to  the 
attention  of  those  who  can  overcome  that  singular  objection  to  read- 
ing professional  books,  which  distinguishes  the  legal  from  other 
professions.  Too  many  law  books  are  written,  not  to  be  read,  but 
to  be  consulted  or  cited  merely.  It  is  one  of  the  merits  of  this  book 
that  to  be  understood,  at  least  by  a  Scotch  lawyer,  it  must  be  studied 
as  a  whole.  M,  M. 
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Law  Magazine  and  Law  Review;  or.  Quarterly  Journal  of  Juris- 
prudence. Being  No.  LX.  of  the  New  Series.  February,  1871. 
London:  Butterworths,  7  Fleet  Street. 

Besides  the  usual  notes  of  Scotch  decisions,  notices  of  new  books, 
events  of  the  quarter,  etc.,  the  contents  of  this  number  are:  "The 
Game  Laws  Jurisprudentially  Considered;"  "Early  English  Codes;" 
"The  late  Sir  Frederick  Pollock;"  "The  Judges  and  Judicature 
of  England;"  "On  the  Universal  and  Necessary  Relation  of 
Church  and  State,"  (the  substance  of  a  paper  read  at  the  New- 
castle meeting  of  the  Social  Science  Association  by  Mr  A.  T.  Innes, 
Advocate);  "The  Lord  Chancellors  of  Ireland;"  "The  Church 
Building  Acts;"  "Records  of  Counties;"  "American  Legal  Notes; 
"New  Books  on  Roman  Law;"  "The  Law  of  Compensation  for 
Closed  Church-yards;"  "The  Case  of  the  Ex-Nawab  of  Tonk." 
We  may  note,  for  the  benefit  of  readers,  that  the  accuracy  of  some  of 
the  statements  in  the  paper  entitled  "  American  Notes  "  is  denied  by 
our  contemporary  the  Albany  Law  Journal,  The  paper  on  the 
**  Records  of  Counties "  gives  some  curious  information.  The  chief 
uiformation  we  possess  as  to  the  condition  of  the  county  records  at  the 
beginning  of  the  present  century  is  the  report  of  a  select  committee  of 
the  House  of  Commons,  made  in  1800.  Some  of  the  items  of  this 
report  show  an  extraordinary  state  of  afiairs,  which,  we  fear,  has 
not  greatly  improved  since.  For  instance,  in  Cambridgeshire,  the 
public  documents,  etc.,  were  kept  in  a  private  house;  those  prior  to 
1793  being  in  sacks.  "  Of  the  Worcestershire  rolls  some  were  in  old 
broken  boxes  in  an  unceiled  room,  some  in  militia  store  rooms,  and 
some  in  the  deputy-clerk  of  the  peace's  private  housa"  Private  houses 
and  private  cupboards  seem  to  have  been  the  usual  repositories  of  the 
public  books  and  documents. 
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OUGHT  THERE  TO  BE  MORE  Q.C.'S  IN  SCOTLAND? 

In  the  year  of  grace  1776,  the  representatives  of  the  United  States 
of  America  solemnly  averred  their  belief  that  all  men  are  equal ;  and  amidst 
salvoes  of  artillery  this  doctrine  of  "liberty,  equality,  and  fraternity"  be- 
came the  first  axiom  of  their  glorious  constitution.  Three-quarters  of  a 
century  passed,  and  the  most  flagrant  contradiction  of  this  extravagant 
postulate  that  has  disgraced  modem  civilization  evinced  their  sense  of  the 
rationality  of  their  assertion.  And  I  venture  to  add,  using  the  chaste 
imagery  of  an  American  orator,  that  so  long  as  the  eternal  eagle  oontinnes 
to  spread  its  wings  over  the  Rocky  Mountains,  and  find  its  western  home  in 
the  setting  sun,  so  long  will  America,  like  every  other  civilized  country, 
find  itself  unable  to  reduce  to  the  dead  level  of  equality  those  whom 
Providence  has  made  unequal,  and  so  long  will  she  be  compelled  to  add  to 
the  already  existing  differences  of  brains  and  appearance  the  various  dis- 
tinctions of  social  position. 

"  Non  aliter,  si  parva  licet  componere  magnis."  In  other  words,  this 
grand  nostrum  is  very  much  the  rule  of  the  Scotch  bar.  All  advocates  are 
equal  save  those  on  whom  the  Crown  has  stamped  the  high  degree  of  Lord 
Advocate  or  Solicitor-General  The  theory  of  the  bar  is,  (Qod  knows  the 
practice  is  not  the  same) — 

"  The  rank  Is  but  the  gainea  stamp. 
The  man's  the  gowd  for  a'  that." 

And  in  this  view  the  whole  bar,  save  those  who  are,  or  have  been  Lord 
Advocate  or  Solicitor-General,  is  a  bar  of  unstamped  gold,  though  the 
quality  of  that  gold  is,  in  many  cases,  I  fear,  not  assayed.  As  it  at 
present  stands  with  the  Faculty,  there  is  but  one  acknowledged  qualification 
for  leadership.  Brains  make  no  difference;  reputation  makes  none; 
business  makes  none;  seniority  alone  is  recognised.  If  A.  is  R*a  senior 
by  but  half  an  hour,  no  matter  how  distinguished  B.  may  be;  till  the  goal 
is  almost  reached,  he  cannot  pass  him. 

Against  the  soundness  of  this  principle  I  protest  That  it  is  unjust  to 
all  parties,  I  shall  presently  show.  In  the  meantime,  observe  that 
agents  have  never  acquiesced  in  the  truth  of  this  doctrine ;  counsel  are  not 
equally  employed.  The  Crown  does  not  admit  that  the  date  of  passing  is 
the  criterion  of  fitness  for  the  bench;  judges  are  not  appointed  in  the 
order  of  seniority.  Clients  do  not  recognise  the  equality  of  counsel;  able 
men  must  be  had, — some  think  at  any  fee.  Now,  if  no  one  else  will  consent 
to  think  that  counsel  should  be  preferred  according  to  seniority,  why  should 
the  Faculty  itself  do  so  ?  It  is  impossible  to  deny  that  some  greatly  gifted  men 
attain  success  early.  Why  should  this  not  be  recognised?  It  is  so  at  the 
English  bar.  It  is  so  at  the  Irish  bar.  Why  not  here?  If  A.,  early  in 
his  career,  has  vindicated  for  himself  the  position  of  a  leading  counsel,  whj 
should  he  not  be  made  one?  It  is  unjust  to  no  one.  Refusing  it  is 
injurious  to  many.  To  take  an  instance.  A.  displays  the  qualities  of  a 
consummate  counsel.  Agents  compete  for  his  services.  Business  is 
hastened,  or  deferred,  that  his  aid  may  be  had.  At  the  end  of  ten  or 
fifteen  years  he  is  in  the  front  rank  of  the  profession.     He  must  manage 
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the  cases  he  is  in.  His  skill,  his  tact  are  essential.  Bat  to  manage,  he 
must  lead.  He  cannot  lead  if  there  is  any  counsel  on  his  side  senior  to 
bim  by  fire  minutes.  Only  one  result  can  follow.  Where  his  serrices  are 
considered  necessary,  B.,  who  is  senior  to  him,  though  deserving  and 
painstaking,  cannot  be  employed.  Now,  the  case  of  A.  is  the  case  of  two 
or  three.;  tiie  case  of  B.  is  the  case  of  many.  If  a  junior  of  some  years 
standing  flourishes  with  exotic  luxuriance,  many  who  are  only  a  few  days 
or  years  his  seniors,  find  their  business  wither  and  disappear.  It  is  a 
common  complaint  that  there  are  few  men  from  whom  to  select  Judges. 
That  need  not  be  so.  There  are  upwards  of  four  hundred  names  on  the  roll  of 
the  Faculty.  But  if  men  of  all  but  the  first  eminence  are  to  be  cut  out  of 
business  as  they  get  on  in  years,  solely  because  one  or  two  men  of  peculiarly 
creat  ability,  pawkiness,  or  good  luck  come  after  them,  it  cannot  but  be  so. 
Three  brilliant  juniors  of  ten  years'  standing  will  attenuate  the  business  of 
almost  every  man  of  twelve  or  twenty  years'  standing,  though  his  experience 
might  firequently  be  beneficial.  These  latter,  then,  having  nearly  altogether 
disappeared  from  the  stage  of  business,  where  is  the  Bench  to  be  supplied 
from?  The  fifteen  years'  standing  man  cannot  be  put  on;  or,  if  he  could, 
would  not  go;  and  when  a  somewhat  unknown  lawyer  is  appointed,  out- 
siders stare  and  wonder,  confidence  in  the  Court  of  Session  is  lost,  and  the 
bar  and  the  country  suffer. 

Now  it  is  plain  that,  if  there  are  upwards  of  twenty  men  fit  to  sit  on 
appeal  firom  the  decisions  of  local  Judges,  several  of  them,  at  least,  must  be 
fit  for  a  seat  on  the  Supreme  Bench;  and,  in  spite  of  the  unjust  position  to 
which,  as  we  have  seen,  they  are  reduced,  such  is  the  case.  Lord  Deas,  in  his 
evidence  before  the  Law  Commission,  admitted  that  many  of  the  Sheriff 
are  not  in  practice,  but  stated  his  belief  that  this  is  due  to  their  "  getting 
old/'  and  it  is  a  common  charge  against  the  Sherififo  that  few  of  them  are 
Id  active  practice.  Be  it  that  such  is  the  case,  I  ask,  how  many  of  their 
compeers  are?  I  unhesitatingly  assert  that  the  reason  I  have  given  is 
the  cause  of  their  lack  of  employment  Any  man  not  disabled  by  age  or 
ill  health,  who  is  fit  to  be  a  Sheriff,  is  fit  for  practice ;  but  if  he  is  senior 
to  his  fellow-counsel,  he  must  lead  him.  Either,  therefore,  the  lucky  junior, 
who  has  got  a  reputation,  or  the  Sheriff,  must  go  to  the  wall.  There  can 
be  no  doubt  who  will,  and  who  does,  go.  If  this  be  not  so,  how  is  it  that 
^  many  SherifiGs  have  had  large  practices  some  years  ago?  The  large 
businesses  of  some — ^alike  of  Sherifis  and  non-Sheriffs — are  traditions  of 
the  House.  Now  what  is  true  of  an  eminent  advocate  of  ten  years' 
standing  as  to  his  seniors,  is  true  as  to  men  of  less  talent  of  twenty  years' 
>^itanding  in  regard  to  their  seniors.     And  so  the  evil  spreads. 

But  the  absence  of  a  recognition  of  eminence  is  also  unfair  to  such  an 
eminent  junior  as  we  have  been  supposing.  Ties  of  kindred,  friendship, 
habit,  and  the  like,  entail  business  from  certain  offices  on  certain  men. 
Where  these  are  fit  to  be  seniSh,  it  is  well  the  able  junior  can  be  made  use 
c>f ;  where  they  cannot  be  so  employed,  he  cannot  but  suffer.  A  good  senior 
must  be  had,  and  so  he  is  left  out  of  the  case.  If,  in  spite  of  possible 
Qufitness  for  seniority,  these  men  are  employed  as  seniors,  the  client  is 
lolled  by  the  presence  of  some  eminent  junior's  name,  but  little  knows  the 
<^8e  vi  not  resting  for  security  upon  the  man  whom  he  thinks  a  tower  of 
^ngth,  and  who  would  be  if  he  had  the  management 

Then  it  is  also  unjust  to  men  whose  abilities  well  entitle  them  to  the 
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rank  of  Queen's  Coonael,  and  who  wonld  receive  it  in  En^^d  or 
Ireland,  that  when  employed  along  with  Qneen's  Counsel  bdbie  the 
House  of  Lords,  they  most  yield  precedence  to  men  perhaps  a  doxen  ^em 
junior  to  them,  and  mndi  below  them  in  intellectual  posilion.  In 
Scotch  appeals  before  the  House  of  Lords  last  session,  there  wen  ekren 
English  counsel  employed  who  are  Q.C.*s,  and  eleven  Scotch  counael  wbo 
are  not;  and  every  one  of  these  eleven  English,  however  recent  his 
promotion,  must  have  had  precedence  of  every  one  of  the  Scotch  connsel, 
who  comprised  such  men  as  Messrs  Pattison  and  Shand,  and  Lancaster  aod 
Asher.  Now,  counsel  who  are  sent  from  Scotland  to  plead  before  the 
House  of  Lords,  are,  for  the  most  part,  the  ^te  of  the  bar;  but  it  by  do 
means  follows  that  the  English  counsel  employed  are  selected  to  the 
exclusion  of  such  ordinary  reasons  as  we  have  mentioned  abov&  And  thm 
the  client  is  injured,  and  the  advocate  mortified  Nor  are  men  at  tiie  { 
English  bar  appointed  Q.C.*s  only  when  the  snows  of  age  have  fidlen  od  ? 
their  head&  There,  talent  la  recognised;  the  time  of  a  man's  appointment  i 
ranges  from  ten  years'  standing  to  forty. 

As  it  at  present  stands,  some  men  are  at  one  time  seniors,  at  anothe; 
time  juniors.  Now,  such  quad  seniors  are  abnonnal  and  amphibioos 
animals,  though  nature  never  intended  amphibious  animals  to  be  the  mk 
But  it  has  been  said  that  to  allow  Queen's  Counsel  would  be  to  create  a& 
artificial  distinction.  It  would  not  be  to  create  such  a  distinction,  but  to 
recognise  it  In  ordinary  society,  men  take  precedence  by  rank  aod 
position,  and  only,  fedling  these,  by  seniority.  Now,  why  should  we  not 
recognise  inequality  of  position  at  the  bar?  It  is  due  to  talent  and  baaness 
connection*  In  that  sense  it  la  artificial;  but  it  exists.  It  has  been  reo^- 
nised  for  about  two  years  on  a  limited  scale,  and  so  far  it  has  worked  well 
It  has  succeeded  in  England  and  Ireland.  Why  should  it  not  succeed  here  > 
Four  years  ago,  the  members  of  the  Faculty,  by  a  considerable  majoritj, 
approved  of  such  a  step.  Fourteen  years  ago,  it  was  spontaneously 
recommended  to  their  consideration  by  the  present  Lord  Justice  Clerk,  the 
man  best  fitted,  from  his  varied  experience,  to  pronounce  on  the  subject. 
At  this  moment  the  junior  bar  is  almost  unanimous  in  wishing  for  it;  and 
if  the  Lord  Advocate  were  to  distribute  six  or  eight  silk  gowns,  he  would 
gratify  not  only  those  who  might  receive  them,  but  all  except  a  scantj 
minority,  who  did  not  That,  however,  with  his  lordship,  might  be  i 
reason  for  not  doing  so.  As  it  stands,  the  Dean  of  Faculty  might  not  bes 
Queen's  Counsel,  and  the  head  of  the  Scotch  bar  might  be  led  by  a  nevlj 
fledged  English  Q.C. 

But,  say  some  people,  the  Gk)vemment  would  confer  silk  gowns  un£uily, 
and  only  on  its  own  supporters.  We  ask,  has  it  conferred  ermine  robes 
unfiurlyl  Are  there  not  at  present  three  Judges  who  were  appointed 
by  political  opponents.  Are  not  the  offices  of  Lord  Advocate,  Solicitor- 
General,  and  Advocate-Depute,  filled  by  the  best  men?  Surely  the  verj 
last  appointments  to  the  deputeships  were  universally  held  as  recognitions 
of  practice  and  position  as  against  seniority,  and  fitness  unadorned  by 
that  other  qual&cation.  And  if  some  one  is  to  determine,  as  some 
one  must,  who  is  to  be  the  senior  in  a  case,  surely  the  Crown  is  better 

fitted  to  settle  the  pomt  than  Mr ,  B.&C,  9    It  would  be  » 

hardship,  we  have  heard  or  read,  to  a  man  to  compel  him  to  become  a  Q.C 
Who  is  going  to  compel  him?  His  business,  his  fee-book,  and  his  derk 
will  enable  him  to  make  up  his  mind*    And^  at  present^  a  man  appoints 
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himself  by  a  household  Gkzette  to  the  position  of  a  senior,  whilst  his 
employers  only  gradually  learn  that  Mr  A.  has  ceased  to  write.  He  will 
get  laiger  fees  as  a  Queen's  Counsel.  Well,  what  of  that?  If  he  is  fit  to 
be  one,  he  is  worthy  of  them.  Some  say  let  the  Faculty  make  appointments 
of  precedence.  I  doubt  the  wisdom  of  that  suggestion.  There  might  be 
jealousies;  and,  be  it  remembered,  that  such  an  appointment  would  not  be 
recognized  in  a  question  of  precedence  with  Queen's  Counsel  in  England, 
unless  recognition  by  the  Crown  followed  the  selection  by  the  Faculty, 
I  therefore  unhesitatingly  assert  that  the  true  interests  of  the  bar  and  of 
the  country  require  the  appointment  of  several  new  Queen's  Counsel. 

I  shall  next,  perhaps,  be  told  that  such  a  step  would  be  hostile  to  the 
interests  of  the  junior  bar.  Possibly  it  would;  but  I  do  not  think  it  would  be 
mneh  so.  Even  if  it  were,  that  would  only  be  at  most  a  reason  for  follow- 
ing the  rule  fetUna  UmU,  It  would  tell  thus.  The  practice  of  a  considerable 
number  of  elderly  men  would  be  resuscitated;  and  thereby  extreme  juniors 
would  lose  part  of  their  practice.  If  wanted  two  Queen's  Counsel  could 
be  employed  alone,  and  so  no  spread  of  business  would  occur.  But,  on  the 
other  hand,  be  it  remembered  that  there  are  at  present  only  two  Queen's 
Coonsel  here  during  more  than  half  the  year.  Under  these  circumstances, 
it  is,  for  one  of  them  at  least,  impossible  for  him  to  appear  in  more  than 
two-thirds  of  the  cases  in  which  he  is  employed ;  and  agents  knowing  this, 
fee  him  accordingly.  With  the  risk  of  the  senior  not  appearing,  if  the  case 
is  a  difficult  one,  a  counsel  of  long  standing,  or  a  junior  of  eminent  position, 
must  be  had.  But  when  business  is  more  equally  apportioned  amongst 
Beyeral  seniors  with  better  fees,  these  results  will  follow;  the  senior  will 
hare  time  to  read  all  his  cases;  the  client  will  have  the  benefit  of  the 
senior's  presence  as  well  as  of  his  name;  and  juniors  will  come  in  for  some 
work  from  which  they  might  otherwise  be  excluded.  In  conclusion,  I 
may  remark  that  assimilation  is  one  object  of  legislation.  The  benefit  of 
such  an  end  few  will  deny.  I  therefore  commend  to  the  reconsideration 
of  the  bar  a  change  which  was  advised  by  its  leaders,  has  been  sanctioned 
by  itself^  and  will  come  to  us  approved,  by  its  beneficial  use,  for  a  century 
in  England.  Juniob. 


Caiitionry — A  point  under  {he  Mercantile  Law  Amendment  Act. 
—In  the  case  of  Newatt  or  Morrison  v.  Harkness,  October  20,  1870, 
9  Macph.  35,  an  opinion  was  intimated  from  the  Bench  that  the 
provision  of  the  8th  section  of  the  Mercantile  Law  Amendment  Act 
was  not  limited  to  diligence  or  discussion,  but  that  the  privilege 
conferred  by  it  on  a  creditor  seemed  to  be  to  proceed  by  action 
against  either  principal  or  cautioner.  The  meaning  of  this  appears 
to  be  that  it  is  not  now  necessary  to  obtain  decree  against  a  principal 
debtor  before  proceeding  against  the  cautioner,  but  that  without  so 
much  as  serving  a  summons  against  the  former,  the  latter  may  be 
sued  directly  and  compelled  either  to  pay  or  defend. 
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Now  there  is  one  circniastance  which  seems  strongly  to  nuUtate 
against  this  interpretation  of  the  statute.    By  the  preamble  of  the 
Act  it  is  declared  to  be  the  purpose  of  the  legislature  to  remove  the 
inconvenience  arising  from  the  law  of  Scotland  being  in  some  respects 
different  from  that  of  England  and   Ireland.      Yet  if  the  opinion 
referred  to  be  a  sound  construction  of  the  Act,  the  legislature  would 
seem  to  have  introduced  an  important  change  in  the  law  of  Scotland 
by  which  it  is  made  to  differ  from  that  of  England.    By  the  law  of 
England,  where  an  engagement  by  principal  and  surety  is  joint,  the 
creditor  must  institute  proceedings  against  both,  and  it  is  only  after  he 
has  obtained  judgment  that  he  can  proceed  against  the  surety  by  execu- 
tion (see  Patersoris  Compendium  of  Scotch  and  English  Law,  sec.  6251 
Until  the  passing  of  the  Mercantile  Law  Amendment  Act,  the  Scottish 
law  was  precisely  the  same,  except  to  this  effect  that,  in  addition  to 
obtaining  decree  against  both  principal  and  cautioner,  it  required  the 
former  to  be  discussed  by  diligence  before  the  decree  coidd  be  put  in  force 
against  the  latter.    In  this  respect  only  the  two  laws  differed;  and 
seeing  the  purpose  of  the  Act  was  assimilation,  it  is  plain  that  in  this 
respect  only  was  any  alteration  of  the  Scotch  rule  required.    AH 
therefore,  that  was  meant  by  sec.  8  of  the  Act  seems  to  have  been  to 
do  away  with  the  necessity  of  discussing  the  principal  by  diligence— 
not  with  that  of  suing  and  obtaining  decree  against  him.     It  may  be 
said  that  the  use  of  the  words  "  aU  action  and  diligence  '*  in  the  8th 
section  implies  more.    This,  however,  does  not  seem  to  follow.    There 
are  some  kinds  of  diligence  in  Scotland  which,  like  the  analogous 
proceedings  in  England,  are  by  way  of  action.    To  those  the  words 
in  question  probably  apply.    The  phraseology  of  the  Act  is  certainly 
not  the  most  exact;  but,  when  read  with  reference  to  the  preamble,  it 
seems  hardly  possible  to  adopt  the  interpretation  suggested  in  the  case 
referred  to.    If  such  an  interpretation  be  followed,  as  it  is  likely  to  be 
in  local  Courts,  we  shall  have  the  curious  result  of  a  conflict  with 
English  rules  in  a  very  numerous  class  of  cases. 

Lawyers  and  Latin, — ^In  a  paper  on  the  cultivation  of  classical 
learning  by  great  lawyers,  the  Albany  Law  Journal  gives  the  follow- 
ing anecdotes: — 

''On  one  occasion  Sergeant  Hill  (known  as  Sergeant  Labyrinth)  was 
arguing  the  point,  whether  there  was  sufficient  evidence  to  support  an 
action  of  trespass  for  breaking  a  hole  through  a  wall  separating  the  houses 
of  the  parties,  and  Lord  Mansfield  suggested  that,  although  the  hole  was 
there,  and  the  defendant  had  used  it^  possibly  it  might  have  been  proved  to  be 
long  there.  The  sergeant  impertinently  demanding  if  there  was  any 
authority  in  the  books  for  such  a  presumption,  his  lordship  quoted  to  him 
the  case  of  Fyramus  and  Thisbe,  and  the  following: 

"  Fissus  erat  tenui  rinub,  quam  duzerat  olim. 
Cam  fieret  paries  domoi  communiB  utrique, 
Id  viHum  nnUi  pn*  sacula  longa  notatam.*' 

No  wonder  that  the  sergeant  scribbled  contemptuous  observations  about 
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his  lordship  in  his  law  books,  which  may  yet  be  seen  in  Lincoln's  Inn 
Librazy. 

Lord  Mansfield  often  introduced  classical  quotations  with  great  aptness, 
bataddom  more  strikingly  than  in  Somersett's  case^  in  which  he  pronoonced 
those  immortal  words:  "The  air  of  England  has  long  been  too  pure  for  a 
ix7e,  and  every  man  is  free  who  breathes  it.  Every  man  who  comes  into 
England  is  entitled  to  the  protection  of  English  law^  whatever  oppression 
he  may  heretofore  have  suffered,  and  whatever  may  be  the  colour  of  his 
skin: 

'  QaazDYis  ille  niger,  quamTiB  ta  Candidas  eases.' 

Let  the  negro  be  discharged."  It  must  not  be  supposed  that  Mansfield 
i&tend»l  any  pun  by  the  word  nigery  for,  although  the  gravity  of  the 
occasion  would  scarcely  have  restrained  his  wit,  y^t^  as  his  lordship  was 
,  cot  an  American,  it  may  be  doubted  whether  he  was  acquainted  with  the 
opprobrious  epithet  vdth  which,  until  its  subjects  became  voters,  many 
Americans  were  wont  to  stigmatize  them.  Since  that  day  the  negro  has 
'been  discharged,"  and,  if  Lord  Mansfield  could  have  looked  forward  less 
hn  a  hundred  years,  and  witnessed  the  assiduity  with  which  politicians 
oort  the  negro  for  his  vote,  he  might  have  added,  as  a  warning  to  the 
vhite  man,  tihe  poet's  next  line: 

"  0  fonQoee  paer  nimiam  ne  crede  colon  f 

• 

If  Henry  Erskine,  brother  of  the  greater  Thomas,  had  not  been  a  wit 
ud  a  classical  scholar,  he  would  not  have  been  able  to  make  his  famous 
to  the  silly  lawyer,  who,  not  liking  a  question  put  to  him  by  the 
er  as  Dean  of  Faculty,  said:  "  Harry,  I  never  meet  you  but  I  find  you 
(Scotch  for  Erskine.)  "  And  I,  Bob,  never  meet  you  but  I  find 
AruerJ*  Hardly  inferior  were  Thomas's  puns  on  Mr  Maylem,  whom  he 
'AEt  at  Ramsgate,  who  told  him  his  physician  had  ordered  him  not  to 
fcthe.  "  Then,"  said  Erskine,  "  you  are  nudum  prohibitum.^'  "  My  wife, 
Wever,"  resumed  the  other,  "  does  bathe.*'  "  Oh,  then,"  said  Erskine, 
p  great  glee,  ''  she  is  malum  in  m." 

An  anecdote  of  Baron  Alderson  forms  a  suggestive  conclusion  to  this 
'*bject  A  barrister  applied  to  him  for  a  •*  nolle  prosequi"  "  Stop,  sir," 
^  the  judge;  "  consider  that  this  is  the  last  day  of  term,  and  don't  make 
^Dgs  unnecessarily  l<mg.^^ 

,  foreign  Judgments, — Two  important  cases  on  the  effect  of  foreign 
Jii^ents  are  reported  in  the  English  reports:  —  Godard  and 
Another  v.  Gray  and  Another,  24  L.  T.  N.  S.  89,  40  L.  J.  Q.  B. 
i^,  and  Sckibfby  v.  WesterhoUz  and  others,  24  L.  T.  N.  S.  93,  40 
L  J.  Q.  B.  73.  The  opinions  recognize  as  the  true  principle  on 
which  the  judgments  of  foreign  tribunals  are  enforced,  that  stated 
h  Parke,  J.,  in  BusseU  v.  Smyth,  4  M.  and  W.  810,  and  Williams 
^'  Jones,  13  M.  and  W.  633,  "  that  the  judgment  of  a  Court  of 
competent  jurisdiction  over  the  defendant  imposes  a  duty  or  obligation 
^  the  defendant  to  pay  the  sum  for  which  judgment  is  given,  which 
4e  Courts  in  this  country  are  bound  to  enforce;  and,  consequently, 
%  anything  which  negatives  that  duty  or  forms  a  legal  excuse  for 
&ot  performing  it,  is  a  defence  to  the  action.''    A  question  was  raised 
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in  SchibAt/  v.  Westerholtz,  whether  the  action  of  the  British  Legidatare 
in  the  Common  Law  Frocedare  Act,  1852,  ss.  18  and  19,  in  giving 
power  to  English  Courts  to  summon  foreigners,  and,  on  liheir  failmg  to 
appear,  to  deliver  judgment  against  them,  does  not  by  comity  compd 
them  to  enforce  foreign  judgments  against  British  subjects.  And  that 
raised  the  question  whether  the  Legislature  of  any  one  country  can 
pass  a  law  to  bind  the  whole  world?  The  answer  given  by  the  CSoort 
of  Queen's  Bench  is  "No;  but  every  countiy  can  pass  laws  to  bind  a 
great  many  persons;  and  therefore  the  farther  question  has  to  be 
determined  whether  the  defendant  in  the  particular  suit  was  such  a 
person  as  to  be  bound  by  the  judgment  which  it  is  sought  to  enforcef 
The  principles  which  the  Court  laid  down  in  the  two  cases  refened 
to  appear  to  oe  these,  as  extracted  by  a  writer  in  the  Law  Times:-^ 

"  1.  If  the  defendant  was  at  the  time  of  the  judgment  a  subject  of  the  counti; 
whose  judgment  is  sought  to  be  enforced  acainst  them,  its  laws  will  bind  him. 
2.  If  the  defendant  was  at  the  time  when  tne  suit  was  commenced  resident  in  i 
foreign  country,  so  as  to  have  the  benefit  of  its  laws,  or  owing  temporary  aUegiance 
to  that  countiy,  its  laws  will  bind  him.  3.  If  a  defendant  at  the  time  sd 
obligation  was  contracted  was  within  the  foreign  countiy,  but  left  it  before  the  soil 
was  instituted,  the  laws  of  the  country  would  bind  him.  Sed  quaere,  4.  lit 
plaintiif  selects  the  tribunal  of  a  foreign  countiy  as  the  one  in  wmch  he  will  sot 
he  cannot  afterwards  say  that  the  judgment  of  that  tribunal  is  not  binding  iipo 
him.  5.  It  is  doubtful  whether  a  defendant  can  be  taken  as  subjecting  hinu^ 
to  a  foreign  tribunal  where  he  enters  an  appearance  which  is  so  far  iayomntaiyt' 
being  the  only  method  of  saving  some  property  in  the  hands  of  the  foreign  tribmul 
A  Yoluntaiy  appearance,  with  the  intention  of  taking  advantage  of  the  judgnies 
if  in  defendant  8  &vour,  binds  Imu.  (Brissac  v.  iSuhhone,  6  H.  &  N.  301).  6 
It  is  doubtful  whether  the  &ct  of  a  defendant  having  property  within  the  counii; 
of  the  foreign  tribunal  is  sufficient  to  cause  a  judgment  of  that  tribunal  to  bb 
him.  'It  should  rather  seem,'  says  the  Court  of  Queen's  Bench,  Hl»t  vhils 
eveiy  tribunal  may  veiy  properly  execute  process  against  the  property  within  it 
jurisdiction,  the  existence  of  such  property,  which  may  be  very  small,  affords  » 
sufficient  ground  for  imposing  on  the  foreign  owner  of  the  property  a  dotyo 
obligation  to  fulfil  the  judgment.' " 

Observe,  further,  that  the  doctrine  laid  down  by  Mr  Smith  in  hit 
leading  cases  (II.  746,  bnt  modified  by  his  learned  editors),  that  t 
foreign  judgment  is  not  conclusive  "  if  it  appear  on  the  tace  of  th 
proceedings  to  be  fonnded  on  a  mistaken  notion  of  the  English  law/ 
is  fully  considered  and  negatived  by  the  judgment  of  Mr  jQ5ti< 
Blackburn,  as  it  also  appears  to  be  by  the  judgment  of  the  House 
Lords  last  session  in  Oastrique  v.  Imrie,  39  L.  J.  C.  P.  350. 
further  on  this  subject,  QvJthrie'a  Savignffa  Private  International  La 
p.  193. 

Qraduation  in  Law. — ^We  are  glad  to  call  attention  to  a  Repor 
on  this  important  subject  which  has  been  substantially  adopted  by  th( 
recent  meeting  of  the  University  Council  of  Edinburgh.  The  Bepori 
points  out  that*^  I 

"  The  Faculty  of  Law  has  at  present  no  graduates  by  examination  in  any  o| 
the  Scotch  Universities,  except  Edinburgh ;  and  even  in  Edinburgh  has  so  h^\ 
that  it  necessarily  occupies,  in  all  Universitj  affairs,  a  position  very  inferior  td 
that  of  the  other  FactUtieB.    Its  staff  of  prof  esBon  is  smaU  in  all  the  univeEsitMB  j 
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aad  io  tiui  UniTcniiy,  where  it  is  mote  ntuneroiu  than  the  others,  it  will  not 
betr  compaiison  with  that  of  the  minor  UniTersities  of  Grermany.  The 
attendance  oi  students  in  the  classes  of  Soots  Law  and  Conyeyancing  in  Edin- 
burgh is  considerable,  and  the  whole  attendance  in  the  Facolty  amonnts,  on  an 
avenge,  to  about  900;  bat  graduation  in  law,  for  which,  till  recentlyi  no  oppor- 
tonities  were  afforded,  still  continues  to  be  y^  rare. 

**  Only  fifteen  ^tlemen  hare  taken  the  decree  cd  Bachelor  of  Laws  since  the 
fint  eiaminadon  in  1868,  being  an  average  of  two  a  year;  and  there  does  not 
appear  to  be  any  immediate  prospect  of  the  arerage  increasing.  In  consequence 
of  the  gradual  duappearance  of  the  non-ffraduate  members,  whom  the  IJniTer* 
litieB  Act  of  1858  adunitled  to  the  Councu,  and  of  whom  a  conaderable  number 
▼ere  lawyers,  there  will  soon  be  few  members  of  that  pit>f ession  left  in  the 
Coimcfl,  m  which  all  professions  should  be  fairly  represented. 

**  The  legal  profession  also  suffers  from  the  want  of  any  XTniyersity  qualifi- 
catioQ  hj  whicn  its  members  might  be  united  to  each  other,  and  commeiMed  to 
the  confidence  of  the  community.  The  yaiious  professional  examinations,  mudi 
improved  of  late  years,  afford  a  parlaal  but  inadequate  substitute  for  sadi  a 
qualification. 

^*  Two  attempts  have  recently  been  made  to  correct  these  eyils,  and  to  raise, 
tliroagh  the  agency  of  the  Universities,  the  standard  of  legal  education  in 
ScoUaodi  the  institution  of  the  degree  of  Bachelor  of  Laws  by  the  University 
Comminoners  in  1862;  and  the  passing  of  the  Procurators'  Act  in  1865. 

*'  Ab  regards  the  cultivation  of  thfe  science  of  jurisnmdence,  and  the  interests 
of  the  bar,  there  is  reason  to  hope  that  the  degree  of  Bachelor  of  Laws,  according 
to  the  existing  regulations,  may  ultimately  satisfy  the  expectations  of  its 
fooodera  There  is,  however,  a  condition  attached  to  the  degree  which  renders 
it  scarcely  approachable  by  the  other  branches  of  the  legal  profession,  and  which 
is  known  to  nave  prevented  persons,  otherwise  well  qualified,  from  standing  for 
it.  The  condition  referred  to  is,  that  no  one  shall  be  eli^ble  for  it  who  has  not 
taken  a  d^ree  in  Arts.  The  d^^ree  in  Arts  in  this  Univensit^Ti  which  requires 
attendance  generally  of  four,  and,  under  the  most  favourable  circumstances,  of 
three  years,  in  the  Faculty  of  Arts,  is  necessarily,  as  a  general  rule,  beyond  the 
reach  of  young  men  who  must  serve  an  apprenticeship  of  at  least  three  years  in 
their  respective  professions.  There  are,  besides,  a  conmderable  number  of 
penons  who  form  the  resolution  of  following  the  jprofeasion  of  the  law  at  an  age 
when  it  would  be  too  late  to  commence  the  cumculum  necessary  for  a  degree 
in  Arts. 

"  Two  privileges,  highly  creditable  to  its  framers,  were  introduced  bjr  the  *  Act 
to  amend  tiie  laws  relating  to  Procurators  in  Scotland'  (28  and  29  Vict.,  c.  85) 
in  favour  of  persons  who  have  tfJ^en  University  degrees.  Ist,  The  period  of 
H^prenticeship  is  reduced  finom  four  years  to  three  in  the  case  of  persons  who 
^Te  ta^en  a  degree  in  Arts  in  any  Universitv  of  Great  Britain  or  Ireland  (§  5). 
^,  No  entrance  examination  is  to  be  required  in  the  case  of  persons  who  nave 
taken  a  degree  of  Bachelor  of  Laws  in  any  Scottish  University  (§  11). 

"  LidnoMl  probably  bv  these  liberal  provisions,  a  few  countar|r  procurators  have 
recently  taken  dq;rees  m  Law  in  the  University;  but  it  is  Delieved  that  no 
Writer  to  the  Signet,  and  only  one  Solicitor  before  the  Supreme  Courts,  has  as 
jet  graduated  in  law.  The  Solicitors  before  the  Sujpreme  Courts  have,  however, 
introduced,  in  the  present  session  of  Parliament,  a  Bill  by  which  it  is  proposed 
to  give  stmUar  privileges  to  persons  who  have  taken  University  degrees. 
Graduation  in  Arts  has  no  doubt  become  more  common  in  the  case  of  advocates; 
but  many  of  these  have  Engliidi  degrees,  and  do  not  belong  to  the  Council  of 
any  Scotch  Univeruty.  In  the  case  of  memb^s  of  the  ower  branches  of  the 
jegal jpTofession,  graduation  in  AjIs,  either  at  a  Scotch  or  any  other  Universityf 
is  Btiu  the  rare  exception. 

*^The  Committee  tiunk  it  advisable  that  thereshouldbeareadjustment  of  the 
rales  at  p»ent  in  force  as  nffixdB  graduation  in  law,  with  the  view  of  making 
degrees  m  that  Faculty  attainable  by  all  branches  of  the  l^sal  profession. 

'^  The  Committee  accordingly  recommend— I.  That  there  shoud  be  two  degrees 
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in  Law,  granted  by  examination;  the  higher  degree  to  be  called  Doctor  of  Uwi 
(LL.D.)    n.  That,  as  regards  the  degree  of  Doctor  of  Laws — (1),  The  degiee 
of  Matter  of  Arts  in  a  l^tch,  or  an  equivalent  d^rree  in  Arts  in  an  Eaglish, 
Irish,  or  foreign  Univendty,  should,  as  in  the  case  wiUi  the  present  LL.B.,  be  & 
preliminary ;  (2,^  That  attendance  on  all  the  classes  in  the  Faculty  of  Law  ahoold 
be  required;  and  (3,)  That  there  should  be  an  examination  in  law  more  eerere 
than  that  at  present  required  for  the  degree  of  LL.B.    III.  That,  as  regards  the 
degree  of  Bachelor  of  Laws,  there  should  be— (1,)  In  the  case  of  candidates  who 
have  not  taken  a  degree  in  Arts,  a  preliminary  examination  on  special  subjecU, 
viz.,  Latin,  Greek,  or  two  modem  languages,  at  the  option  of  the  cwididate; 
Lo^,  Moral  Philosophy,  Mathematics,  any  two  of  these  three  subjects  at  the 
option  of  the  candidate.    (2,)  Attendance  upon  all  the  classes  in  the  Faculty  of 
Law;  uai  (o^)  Au  examination  in  Soots  Law  and  Conyeyancing;  and  in  any 
two  of  the  other  subjects  taught  in  the  Faculty,  one  of  which  shall  be  Ciyil  Law 
or  FubUc  Law." 

The  Committee  add  the  suggestion  that  proviBion  should  be  made 
for  appointing  extrarmural  Examiners  in  Law.  At  the  meeting  of  the 
University  Council,  the  following  motion  was  carried: — 

^' That  the  report  of  the  Committee  be  submitted  to  the  University  Court; 
that  the  Council  represent  to  the  Court  that  in  their  opinion  it  is  advimble  that 
the  regulations  with  reference  to  degrees  in  law  at  present  in  force  should  be 
amended  to  the  effect  (1)  of  having  two  degrees  in  law;  and  (2)  of  not  requiring 
for  the  lower  degree  ad^ree  in  arts  as  a  neceesary  preliminary;  and,  further, 
that  in  conducting  the  examination  the  Professors  should  have  the  aid  of 
gentlemen  who  have  themselves  obtained  a  degree  in  law  after  examination." 

Liability  of  Railway  Companies  issuing  Hi/rough  tickets  for  injuries 
to  passengers  through  tlie  negligence  of  other  Railway  Companies.— 
In  Eistens  v.  North  British  Railway  Company,  July  13,  1870, 8 
Macph.  980,  a  case  which  decided  another  very  important  point,  the 
action  was  brought  against  the  defrs.  for  reparation  for  the  death  of  a 
pcossenger  who  had  taken  out  a  ticket  from  Glasgow  to  London,  and 
who  had  been  killed  in  a  railway  accident  on  the  line  of  the  North- 
Eastem  Railway  Company  near  Thirsk.  The  Lord  President,  in  dis- 
tinguishing the  action  from  one  of  assythment  observed,  "  No  delici 
has  been  committed  by  the  defrs.  which  could  directly  render  them 
liable  in  damages.  The  fault  on  which  the  action  is  laid  was  com- 
mitted by  a  servant  of  the  North-Eastem  Sailway  Company,  for  whom 
the  defrs.  are  answerable;  and  the  defrs.  are  answerable  for  the  North- 
Eastern  Bailway  Company,  not  because  of  being  answerable  for  the 
delict  of  that  company,  but  because  the  contract  of  carriage  between 
Mr  Eistcn  and  the  North  British  Sailway  Company  implied  that  the 
North  British  Bailway  Company  was  to  carry  him  safely  to  the  end 
of  his  journey,  which  involved  travelling  over  part  of  the  line  of  the 
North-Eastem  Eailway  Company.  The  liability  of  the  defrs.  rests 
on  contract  more  properly  than  on  delict."  That  the  contract  of  a 
carrier  of  goods  goes  the  length  of  making  him  insure  their  safe 
carriage  during  the  whole  of  their  transit,  even  if  during  part  of  the 
way  they  should  be  conveyed  by  another  carrier,  is  firmly  established 
by  many  cases  both  in  Scotland  and  England;  but  there  might  have 
been  room  for  some  difference  in  the  case  of  carriage  of  passeugers; 
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where  the  earner  only  undertakes  to  use  due  care  and  undertakes  no 
warranty  for  their  sidfe  conveyance  (see  cases  in  Bell's  Principles,  s. 
170  (d),  and  Readhead  y.  Midland  Railway  Company,  38  L.  J. 
Q.  B.  169;  L.  B.  4  Q.  B.  379).  But  there  are  several  cases,  com- 
mencing with  BUxJce  v.  Oreat  Western  Railway  Company,  7  H,  and 
N.  987,  31  L.  J.  Ex.  346,  and  ending  with  T^homas  v.  Rhymney 
Railway  Company,  39  L.  J.  Q.  B.  141,  L.  R  6  Q.  B.  226;  in  error, 
40  L  J.  Q.  B.  89,  in  which  it  has  been  apparently  laid  down  as  a  general 
proposition  that  when  a  person  is  injured  whUe  travelling  on  a  rail- 
way, through  the  negligence  of  some  railway  company  other  than  the 
one  that  contracted  to  carry  him,  he  shall  in  such  a  case  have  his 
remedy  against  the  company  with  whom  his  contract  was  made,  leav- 
ing this  company  to  have  its  remedy  over  against  the  company  actually 
gmlty  of  the  negligence. 

In  Blake's  case  there  was  a  partnership  between  the  two  companies 
quoad  the  journey;  but  this  does  not  appear  to  have  been  the  raMo 
decidendi.  In  Buxton  v.  North-Eastem  RaUtvay  Company,  L.  R  3 
Q.  B.  549, 37  L.  J.  Q.  B.  258,  the  plaintiff  had  purchased  a  ticket  of  the 
defendants  to  go  from  York  to  Tamworth,  part  of  the  journey  being  over 
the  Midland  line.  While  upon  the  Midland  line  the  train  came  into 
collision  with  a  bullock,  which  had  strayed  on  to  the  line  from  an 
adjoining  field  by  breaking  through  the  fence,  and  the  plaintiff  was 
injured.  It  was  held,  on  the  authority  of  Tlie  Great  Western  Rail- 
way Company  v.  Blake,  that,  assuming  that  there  was  negligence  in 
not  providing  a  stouter  fence,  the  Nordi-Eastem  Bailway  Company 
was  the  proper  party  to  sue. 

It  might  be  said  that  as  the  defendants  were  constantly  running 
trains  along  the  line  belonging  to  the  Midland  Company  they  were 
bound  to  see  that  it  was  properly  fenced,  and  having  failed  to  do  so  were 
gnilty  of  negligenca  But  the  possibility  of  this  view  is  shut  out  by 
the  latest  case  referred  to  above.  There  the  Bhymney  Bailway  Com- 
pany had  running  powers,  on  payment  of  tolls,  over  the  line  of  the 
laff  Vale  Railway  Company,  and  the  accident  happened  on  the  line 
of  the  latter  company,  and  through  the  negligence  of  their  servants, 
the  jury  expressly  negativing  any  negligence  on  the  part  of  the 
defendants.  Yet  as  the  plaintiff  had  made  his  contract  with  the 
defendants,  it  was  held  that  the  action  was  rightly  brought  against 
them.  Here  the  defendants  had  no  kind  of  control  over  the  servants 
of  the  Taff  Vale  Bailway  Company,  whose  negligence  caused  the 
accident 

The  judgment,  which  coincides  with  the  view  expressed  obiter  by 
the  Lord  Ftesident  in  Eistens  v.  North  British  Railway  Company, 
can  only  rest  upon  the  principle  that  the  law  implies  a  promise  by  the 
contracting  company  that  due  care  shall  be  used  both  by  itself  and 
the  companies  over  whose  line  the  passenger  is  carried,  or  perhaps 
(for  there  is  no  ground  for  stopping  short  of  that)  by  all  the  companies 
using  all  the  Imes  over  which  he  is  carried.  Baron  Bramwell  and 
Mr  Justice  Willes  appear  to  have  concurred  in  this  case  only  because 
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they  regarded  the  point  as  mied  by  Blake  v.  Great  Western  BaXImy 
Company;  and  a  writer  in  the  Law  Times  observes : — 

''Kelly,  C.B.,  in  deliyerisg  jud|;nient  in  The  JRhymney  BaUway  Com!paa¥f  t. 
ThomoM,  expressly  ^(uarded  himself  against  being  undeiBtOHod  to  say,  '  That  if  the 
act  causing  injuiy  to  the  plaintiff  were  done  by  some  stranger,  cg.y  hr  a  wur 
chieyona  l^y  putting  a  log  of  wood  on  the  railway,  there  would  be  in  fM  a  case 
an  action  against  the  contracting  company^  for  there  would  not  be  any  dinct 
breach  of  contract  or  duty  on  their  part    But  we  must  oeaaider  our  jod^nent  is 
limited  to  the  case  of  an  accident  arising  from  aoine  neglijgenoe  of  uie  conqwiy 
over  whose  line  the  passenger  was  being  conreyed  when  the  accident  hapi^nea 
to  him.'    With  the  greatest  respect  to  the  learned  Judge,  we  must  confess  that 
this  seems  to  us  a  distinction  without  a  difference.    It  seems  to  us  like  saying 
that  a  stage-coach  proprietor  would  not  be  liable  to  his  passeiijgers,  m  the  absence 
of  negligence  on  his  part,  lor  an  accident  caused  by  a  collision  with  a  waggon, 
bnt  womd  be  liable  if  the  collision  were  with  another  stace-coach.   The  Khynme; 
Bailway  Company  had  no  more  control  oyer  the  Taff  Vale  Bailway  Company 
than  it  had   over  the  supposed  'mischievous  boy.'     The  Lord  Chief  Banm 
put  the  case  as  one  of  breach  of  contract  or  duty;  the  contract  of  a  carrier  o£ 
passengers  with,  and  his  duty  towards,  his  passengers  is  to  use  all  reasonable  and 
proper  care  and  skill  in  carrying  them.    It  is  difficult  to  see,  as  the  jury  expressly 
found,  that  the  Rhymney  Railway  Company  had  not  themselves  been  guilty  of 
negligence,  how  tiiey  had  broken  this  contract  or  duty.    Unless  the  contract  of  a 
carrier  of  passengers  with  his  passengers  be,  not  only  that  he  himself  and  his 
servants  will  use  due  care  and  skill,  but  that  other  persons  over  whom  he  has  no 
control  will  do  the  same,  we  are  unable  to  see  how  this  case  can  be  supported; 
nor  can  we  understand  why  he  should  be  responsible  for  the  n^ligenoe  of 
another  carrier,  if  he  is  not  answerable  for  the  acts  of  the  '  mischievous  Ixnr.' 
If  it  be  said  that  he  has  his  remedy  over  against  the  other  carrier,  the  same  may  be 
said  in  the  case  of  the  boy.    Besides,  before  the  Rhymn^  Railway  Company  can 
be  held  liable  for  the  defskults  or  miscarriage  of  the  Taff  Vale  Company,  the 
Statute  of  Frauds  has,  perhaps,  some  claim  to  be  considered." 

We  have  only  to  remark  that  while  the  law  is  undoabtedly  new, 
and  does  not  appear  yet  to  have  been  expressly  decided  in  Scot- 
land, it  appears  to  ns  to  be  unquestionably  salutaiy.  It  is  much 
for  die  advantage  of  the  public  that  the  person  injured  should  know 
at  once  against  whom  he  ought  to  proceed,  especially  as  it  may  in 
many  cases  be  difficult  to  know  which  of  two  companies  is  guilty  of 
the  negligence. 

Ciiation  of  Authorities. — ^''I  think  your  Lordships  must  have  found  that 
the  principles  applicable  to  this  case  are  very  clear  and  simple^  although 
they  may  have  been  brought  into  some  obscurity  by  the  citation  of  a  great 
number  of  cases.  Even  when  cases  are  rightly  cited  and  applicable,  it 
would  be  well,  I  think,  my  Lords,  that  it  should  not  be  attempted  to 
illustrate  an  established  clear  principle  by  the  citation  of  cases,  because  it 
can  easily  be  understood  that  the  illustration  is  more  likely  to  produce 
obscurity  than  to  throw  additional  light  upon  the  subject" — ^Fer  Lord 
Westbury,  C,  in  £waH  v.  Latta  {Christie's  Trustee),  May  5, 1865, 3  MacpL, 
H.  L.  36,  i  Macq.,  983. 
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A  Digest  of  Lord '«  Evidence  before  the  Royal  Oommissian, 

08  to  Advieings  and  Reeding  the  Record, — 

I. 

On  a  qufiBiion  of  law  when  the  Coort  diaagree, 
Every  shade  of  opinion  the  paitiGB  should  see, 
To  determine  if  farther  they^ll  carry  the  plea; 

Which  nobody  can  deny. 

n. 

And  when  with  a  canse  it  has  made  ayizandom, 
Ev'iy  judge  must  say  something, — ^it  may  be  at  random;—" 
But  the  fiiult  is  his  own  if  the  w  understand  him ; 

Which  nobody  can  deny. 

in. 

On  a  matter  of  form,  or  a  proof,  I  agree, 
A  single  opinion  sufficient  should  be. 
When  dehvered  by  one  of  us — ^possibly  me: 

Which  nobody  can  deny. 

rv. 

Our  speeches  are  certainly  sometimes  too  long, 
But  the  fault  is  not  ours, — ^the  reporters  are  wrong; 
Or  perhaps  this  is  puttinjr  it  just  rather  strong: 

Which  nobody  can  deny. 

V. 

If  a  counsel  is  asked  to  advise,  or  to  plead, 
I  think  it  his  duty  his  papers  to  read: 
But  a  judge  of  such  labour  can  never  have  need, — 

Which  nobody  can  deny. 

VI. 

And  then  if  he  read  them,  it  must  be  confessed 
His  mind  woidd  be  apt  to  become  prepoesessed,— - 
A  one-sided  statement  to  start  with  is  best; 

Which  nobody  can  deny. 

vn. 

Such  prejudice  nxeij  a  counsel  can  tease. 

For  an  aa verse  opimon  his  client  will  please; 

And  his  judgment's  matured  by  the  sight  of  his  fees; 

Which  nobody  can  deny.  G.  J. 

Ohtiuary. — John  Mobeton-C&aioie,  Esq.,  Advocate  (1815),  died 
at  GraflTham  Vicarage,  near  Guildford,  Surrey,  March  22,  in  the 
seventy-ninth  year  of  his  age.  He  was  for  many  years  Sheriff-Sub- 
stitute of  Sozburghshire.  The  deceased  gentleman  was  twice  married, 
and  has  left  by  his  first  wife  a  family.  His  second  wife,  whom  he 
married  in  1852,  was  Francis  Annabella,  elder  daughter  and  co- 
beiiess  of  the  late  Bey.  William  Moreton  Moreton,  of  Moreton-hall, 
Cheshire,  and  granddaughter  of  the  late  Sir  William  Pepperell,  Bart 
The  deceased  gentleman  assumed,  on  his  marriage  with  this  lady,  the 
additional  surname  of  Moretou.  By  Us  second  marriage  he  had 
no  issue. 


252  NOTES  OF  CASES 


3oUb  0f  ^MtB. 


COURT    OF    SESSION, 


FIRST  DIVISION. 

Ebskine  V,  Qlendinning. — March  8. 

Lease — Offer  and  Acceptance. — Parsner  is  proprietor  of  Wilmington  Corn 
and  Fioar  Mills  at  Dalbeattie,  with  a  piece  of  land  aboat  fifty  yards  distant, 
on  which  are  piggeries,  boiling-house,  and  other  erections.  Prior  to 
Whitsunday,  1870,  the  pursuer  advertised  the  mills  to  be  let  for  ten  years 
from  that  term,  and  he  received  from  defr.  a  letter  dated  18th  May,  1870, 
in  these  terms — "  I  hereby  offer  to  take  a  lease  of  the  Wilmington  Com 
and  Flour  Mills,  and  pigs'  houses  and  boilings,  &c.,  for  the  period  of  ten 
years,  entry  at  Whitsunday  first,  at  the  yearly  rent  of  £80  sterling."  On 
24th  May,  1870,  the  pursuer  wrote — **I  beg  to  accept  of  your  offer  for  my 
mill,  subject  to  lease  drawn  out  in  due  form.''  The  parties  failed  to  agree 
in  regard  to  the  terms  of  the  formal  lease,  and  in  June  this  action  was 
raised,  to  have  it  declared  that  above-mentioned  offer  and  acceptance 
constituted  a  valid  contract  of  lease,  and  that  defr.  should  be  decerned  to 
enter  into  possession  of  the  mill,  with  the  pig-houses,  boiling-house,  and 
piece  of  ground  adjoining  thereto;  and  in  the  event  of  his  fidlure  to 
implement  the  contract,  to  pay  £500  damages.  Defr.  maintained  that  his 
offer  had  been  timeously  withdrawn,  and  that  both  parties  had  afterwards 
arranged  for  a  lease  with  entry  at  26th  August,  1870. 

The  L.  O.  after  a  proof,  assoilzied  the  defender,  holding  that  the  letter 
of  24th  May  was  not  a  valid  acceptance  of  defr.'s  offer  of  18th,  which 
embraced  not  only  the  mill,  but  the  piggeries  and  boiling-house,  <&c.,  subjects 
which  were  not  pertinents  of  the  mills,  and  were  not  mentioned  in  pursuer's 
letter.  That  therefore,  as  the  acceptance  did  not  precisely  meet  the  offer, 
there  was  no  binding  contract. 

The  Court  unanimously  recalled  the  interlocutor,  holding  that  the 
acceptance  met  the  offer,  both  parties  having  contemplated  a  lease,  not 
merely  of  the  mill,  but  of  the  whole  subjects  in  question,  while  defender*s 
averment  as  to  his  offer  being  withdrawn  before  it  was  accepted  was  not 
proved.     A  remit  was  made  to  adjust  the  terms  of  the  lease. 

Act, — WaJtsony  Black,    Agent — W,  Mackersy,  W,8, AU, — Scott^  BunuL 

Agmt—W.  S.  Stuart,  S,S.a 

Lamond's  Trustees  v.  Crooh,  &c. — March  8, 

Ileal  Security — Preference — Foreign — lAabilitj/  of  Trustees, — ^Mr  Lamond, 
who  was  a  native  of  Scotland,  carried  on  business  for  several  years  in 
Shanghai  In  May,  18G3,  while  on  a  visit  to  Scotland,  he  executed  a 
trustdisposition  and  settlement  of  his  whole  estate.  He  died  at  Shanghai 
in  November,  1864,  possessed  of  personal  property  both  in  Scotland  and  at 
Shanghai  He  was  also  proprietor  of  real  estate  at  Shanghai,  over  which 
he  had  granted  in  1862  a  mortgage  in  favour  of  Mr  Croom.  At  Mr 
Lamond's  death  he  was  owing,  besides  the  mortgage  debt,  various  simple 
contract  debts.    The  trustees  appointed  by  Mr  Lamond's  trust  deed  ail 
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resided  in  Scotland,  except  Mr  Smith,  who  resided  at  Shanghai  at  the 
testator's  death;  and  the  other  trustees,  on  receiving  intimation  of  that 
eyent  in  1865,  sent  a  power  of  attorney  to  Mr  Smith,  authorising  him  to 
act  in  reference  to  the  trust  as  fully  as  they  could  do.  Mr  Smith  thereafter, 
in  May,  1 865,  paid  out  of  the  personal  estate  of  the  deceased  the  simple 
contract  debts  amounting  to  £986  10s  2d,  and  £35  18s  6d,  the  amount 
of  small  legacies  by  the  deceased,  with  the  expenses  of  management.  The 
balance  of  the  personal  estate  was  £471  17s  4d,  The  real  property  over 
which  the  mortgage  extended  was  sold  in  February,  1866,  by  the  mortgagee, 
bat  did  not  realise  sufficient  to  pay  the  debt,  the  deficiency  being  £2079. 
This  deficiency  had  not  been  anticipated  by  Mr  Smith  and  the  other  trustees, 
because  from  valuations  previously  made  the  real  property  was  believed  to 
exceed  considerably  in  value  the  amount  of  the  mortgage  debt,  and  the 
other  debts  of  the  deceased  had  been  paid  by  Mr  Smith  in  this  belief.  The 
balance  of  personal  estate,  after  paying  simple  contract  debts,  legacies,  and 
expenses,  being  insufficient  to  meet  Mr  Groom's  claim,  he  raised  this  M.P. 
in  name  of  the  trustees,  in  which,  as  sole  claimant^  he  was  ranked  for  the 
balance  of  the  mortgage  debt  remaining  due  to  him,  which  greatly  exceeded 
the  amount  of  funds  in  the  trustees*  hands.  The  question  thus  arose 
whether  the  trustees  were  entitled  to  credit  in  their  accounts  for  the  amount 
of  simple  contract  debts  and  legacies  paid;  or  whether  they  were  not 
bound  to  have  retained  the  whole  funds,  to  meet  any  deficiency  of  the 
estate  to  pay  Mr  Groom's  debt? 

After  proo^  in  which  it  appeared  from  the  opinion  of  Mr  Mellish,  Q.G., 
that,  by  the  law  of  England,  Mr  Groom's  claim  against  the  estate  was  a 
debt  preferable  to  simple  contract  debts  and  legacies,  the  L.  O.  held  that 
the  trustees  were  not  entitled  to  take  credit  for  the  amount  of  the  unsecured 
debts,  and  that  they  were  therefore  accountable  therefor  to  Mr  Groom,  along 
with  the  balance  of  the  trust-estate  still  in  their  hands.  The  Gourt  sub- 
stantially adhered  to  this  judgment,  being  of  opinion  that  the  mortgage 
debt  was  preferable,  and  in  the  event  of  the  real  property  proving  insuf- 
ficient to  meet  it,  the  creditors  were  entitled  to  the  balance  out  of  personalty; 
that  Mr  Smith,  in  paying  the  unsecured  debts,  took  the  chance  of  the  real 
property  proving  insufficient  to  meet  the  mortgage  debt,  and  that  the  power 
of  attorney  authorising  him  to  act  for  the  other  trustees  made  them  answer- 
able for  his  negligence  or  error  in  judgment. 


Macintosh,  <fec.  v.  Macarthue  Moie. — March  14. 

Jury — Notice  of  Trial  at  Circuii, — Declarator  of  right  of  way  through 
defr.*8  property  near  Dunoon«  The  pursuers,  after  a  trial  in  January  last, 
obtained  a  verdict,  but  the  Gourt  set  aside  the  verdict  as  contrary  to  evi- 
dence, and  granted  a  new  trial  The  pursuers  having  given  notice  of  trial 
at  the  next  Glasgow  Gircuit»  the  defr.  moved  to  have  iSe  notice  discharged 
as  incompetent  The  Gourt,  after  hearing  counsel,  discharged  the  notice, 
on  the  ground  that,  although  it  is  competent  to  give  notice  for  trial  on 
Circuit,  the  case  must  be  tried  at  the  circuit  town  of  the  district  within 
which  the  cause  originated,  and  notice  should  have  been  given  for  trial  at 
Inverary  and  not  Glasgow. 

Aet—Frtuer,  Hunter.    Agent$-^8kene  dk  Peacock,  W.S. AlLSol-Gcn. 

Clarhf  Crichknk    Agentt-^Duncauj  Peuw,  ai^  Blacky  WS. 
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Fnr. — ^Mackenzie. — MarA  14. 

JEtUaU'^MotUgomerp  Act — Permanent  improvements — Wire  fence  andfeal 
dykei, — ^Petition  for  authority  to  charge  inLer  alia  a  large  extent  of  wire  W 
ing  and  feal  dyke  as  a  permanent  improvement  on  an  entailed  estate  mider  tlie 
Montgomery  Act  The  L.  0.  reported  the  case:  Held^  that  no  kind  of 
fencing  could,  as  a  general  rule,  be  laid  down  to  be  a  permahent  improve- 
ment in  the  sense  of  the  Act;  but  that  wire  fencing  and  feal  dykes  miglit 
be  so  regarded  in  certain  circumstances,  and  that  in  the  present  instance 
the  mode  adopted  was  very  expedient,  and  calculated  to  ensure  permanent 
improvement  Authority  was  therefore  given  to  charge  the  estate  with  tke 
amount  expended  in  this  way. 

AcL-^SoL-Gen,  Clarke  Mansfidd,    AgenU-^MackenzU  if  Black,  TTjSL 

Laibd  V,  Bsn>,  et  e  contra, — March  14. 

Property — Shore-ground — Boundary — Title  to  Sue, — Declarator  tbt 
pursuer  is  proprietor  of  one-third  part  of  a  piece  of  shore-ground  between 
high  and  low-water  mark  near  Port-Glasgow,  and  that  defenden  shonld 
be  ordained  to  remove  certain  palings  and  poles  erected  by  them  with- 
out any  right  or  title  on  the  pipperty  in  question,  and  interdicted 
from  encroaching  thereon  in  future.  The  de&s.  denied  the  alleged  en* 
croachment^  and  pleaded,  inter  alia,  that  they  had  rights  of  property 
in  the  ground,  and  that  the  pursuer  being  only  one  of  tiiree  pro  indinso 
proprietors  thereof  was  not  entitled,  without  the  concurrence  of  the  others, 
to  take  proceedings  for  the  purpose  of  protecting  the  property  from  the 
alleged  encroachment,  or,  in  other  words,  to  vindicate  the  existing  state  of 
possession.  This  plea  the  L.  0.  repelled,  on  the  ground  that  the  pursuer, 
although  he  only  averred  right  napro  indiviso  proprietor  to  extent  of  one- 
third,  had  a  material  interest  to  protect  the  ground  from  the  encroadim«it 
of  persons  whom  he  alleged  had  no  title ;  and  after  proof  ordained  the  defrs. 
to  remove  the  stakes,  <&c.  The  Court  held  that  the  question  involved  was 
as  to  the  right  to  the  property  of  the  ground,  and  further  procedure  was 
sisted  to  enable  Mr  Beid  to  bring  an  action  to  have  his  own  right  declared. 
This  was  done,  and  the  two  cases  were  then  heard  together,  the  question 
being,  what  was  the  correct  boundary-line  between  the  different  portions  of 
shore-ground  belonging  to  the  parties  respectively,  and  the  mode  in  which 
the  boundary-line  should  be  adjusted?  The  Court  held  that  the  way  in 
which  the  boundary-line  should  be  determined  in  questions  of  this  description 
must  depend  upon  the  particular  circumstances  of  each  case;  but  that  the 
general  principle  was  correctly  laid  down  in  CampbeU  v.  Brown,  1st  July, 
1813,  and  in  M'Taggart  v.  M'DowaM,  6th  March,  1867,  where  the  same 
method  was  adopted — ^viz.,  of  taking  a  line  representing  the  average  direction 
of  the  centre  of  the  river  or  estuary,  the  shore  of  which  falls  to  be  divided, 
and  thence  to  drop  perpendiculars  upon  the  march  stones  at  the  extreoiitiea 
of  the  different  propertiea 

Act,—MiUar,  Burnet.     AmtU—Adom   A   Sang,  SSC^-^AlL-Skand, 
Moncreiff,    Agent-^  William  Mason,  S,S,  C, 

Spbcial  Caab — KiBKwooD  AND  Makboit. — MotA  14. 

Poor — Settlement — ^The  Inspr.   of  Poor  of  Qovan,  and  tiie  lospr.  of 
Poor  of  Dailly,  craved  the  opinion  of  the  Court  in  the  foUowiog  dt- 
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• 

nifTMifainfttw  * — M^flfinyj  an  Iriahnuuiy  ihirky-dght  yean  old,   died  in 

Qlaigow  Lifinnazy  in  May,  1865.    His  reaidenoe  at  that  time  was  in  the 

pariah  of  QovaOy  bat  hie  settlement  was  in  the  parish  of  Dailly,  where  he 

had.liTed  ei^t  yean  prior  to  Martinmas,  1862.    He  left  a  widow,  Catherine 

Straiten  or  M'Gerry,  in  the  parish  of  Qovan;  she  was  a  native  of  Ireland, 

and  had  no  settlement  in  Scotland  other  than  that  aoqnired  by  her  husband 

in  the  parish  of  Dailly.    M'Qerry  also  left  lawfiil  children  by  his  said  wife 

— viz.,  Dennis,  James,  Annie,  all  bom  in  the  parish  of  Dailly,  and  Hugh, 

bom  in  the  parish  of  Oinrao.     His  widow  was  also  pregnant  at  his  death, 

and  six  months  afterwards  gave  birth  to  twin  sons,  named  Biehard  and 

Qeorge,  who  were  bom  in  Qovan  parish.    Three  weeks  after  M'Oerr/s 

death,  his  widow  applied  to  the  Parochial  Board  of  Qovan  for  relief  for 

herself  and  children,  which  was  granted.    Qovan  daimed  repayment  from 

Dailly  as  the  parish  of  settlement,  and  Dailly  having  admitted  liability, 

afforded  relief  to  the  widow  and  children  firom  May,  1865  to  the  end  of 

December,  1867.    On  8th  January,  1868,  Mn  M'Qerry  married  an  Irishman 

named  M'Qeachy,  who  had  no  settlement  in  Scotland;  and  in  respect  of 

this  maniage  the  parish  of  Dailly  discontinued  the  relief  previously  idOforded 

to  her  and  her  children.    M'Oleachy,  along  with  his  wife,  took  up  their 

abode  in  the  house  she  had  praviously  occupied  in  the  parish  of  Qovan, 

and  they  redded  there,  supported  by  their  own  industry,  till  November, 

1868,  when  M'Qeachy  became  unable  to  woirk  from  dropsy,  and  applied 

to  the  parish  of  Gk)van  for  relief  for  himself  and  his  wife  and  &mily. 

Belief  was  given  him,  and  continued  till  his  death  in  May,  1869,  he  being 

np  to  that  time  unfit  for  removal  to  parish  of  his  settlement  in  Ireland. 

On  1st  June,  1869,  Mn  M'Qerry  or  M'Oeachy  applied  to  the  Parochial 

Board  of  Govan  for  relief  for  henelf  and  chOdren.    The  children  alive  by 

her  first  marriage  were  Dennis,  nearly  13  yean  of  age,  eaming  four  shillings 

a-week;  James,  10  yean  old;  Ann,  8  yean;  Hugh,  6  years;  Qeorge,  3^ 

years.     Eichard  died  in  infancy,  and  Qeorge  died  in  November,  1869.     By 

her  second  marriage  the  widow  had  one  child — John,  born  in  Qovan,  who 

died  in  November,  1869.     On  the  widow's  application,  relief  was  granted 

by  the  parish  of  Qovan  to  her  and  her  childnn,  who  are  still  chargeable; 

and  intimation  made  to  the  Board  of  Dailly,  with  a  demand  that  Qovan 

ahould  be  relieved  of  the  burden.    The  parish  of  Dailly,  however,  having 

denied  liability,  the  following  question  in  law  was  submitted  to  the  Court: 

—Whether  the  parish  of  Dully  is  bound  to  relieve  the  parish  of  Qovan  of 

the  burden  of  maintaining  Mn  M'Qerry  or  M'Qeachy  and  her  said  children, 

or  any,  and  which  of  them  t    The  Court  (dm.  Lord  Deas)  answered  in  the 

negative,  on  the  ground  that  the  pauper's  derivative  settlement  in  the 

pansh  of  Dailly,  as  widow  of  her  fint  husband,  was  lost  by  her  second 

marriage,  and  did  not  revive  on  the  death  of  the  second  husband;  and  the 

children  being  all  in  pupilarity,  are  in  the  meantime  a  charge  upon  the 

parish  liable  for  the  mother's  relief. 

AcL—^L-Gen.  Clark,  LwMtuUr.    Agents — A  Crawford  and  J.  F.  ChUhrie, 
SM.C. Alt—Watsinit  Trayner.    Agmts-'M'Ewen  S  Carmmty  W.8, 

Ltall's  Trubtzis  v.  Stewabt. — MarA  15. 

Trust  Deedr^Fadar'B  Bemu$uration. — ^Action  of  C.  B.  and  P.,  by  the 
trostees  of  the  hte  T.  Lyall  against  Stewart,  who,  by  the  trust  deed  of  the 
deceased,  was  appointed  factor  for  the  trustees  with  reference  to  the  wind- 
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ing  ap  of  the  oopartneiy  of  Lyall  &  Co.,  of  wbach.  Mr  Lyall  was  a  partner. 
The  qnestioQ  came  to  be  for  what  sum  defr.  was  entitled  to  credit  in  Ub 
accounts  as  remuneration  for  his  services,  under  a  special  clause  in  the 
trust  deed  authorising  the  trustees  to  pay  him  suitably  for  his  troable. 
The  pursuers  contended  that,  by  the  terms  of  defender's  appointment,  his 
duties  were  limited  to  an  occasional  supervision  of  the  affidrs  of  Lyall  k 
Co.,  during  the  winding  up  of  the  copartnery  afiairs,  and  that  his  remnner- 
ation  as  factor  was  to  be  regulated  by  the  duties  he  discharged  in  connec- 
tion with  that  part  of  the  business,  without  regarding  other  business  which 
he  had  transacted  in  connection  with  the  general  trust  estate.  The  L.  0. 
held  that,  on  a  f^ir  construction  of  the  trust  deed,  the  testator's  intention 
was  to  nominate  the  defender  factor,  with  special  power  to  act  for  his 
representativeB  in  the  copartnery  aflOurs,  that  being  the  interpretation  which, 
prior  to  the  present  litigation,  the  trustees  by  their  actings  had  practically 
put  upon  the  terms  of  the  deed,  and  that  the  defender*s  claim  for  remune- 
ration was  not  to  be  restricted  as  the  pursuers  contended.  The  Court 
adhered. 

AcL^8oL-€htu  dark,  OrphooL  AgetU-^rHenry  Buchmij  AAC— ilft.— 
Watson,  Bcid.    Agent-^L,  M.  MacAra,  W.S. 

Clase  &  FXROUSOK  V.  MuBDooH. — Maj'ch  16. 

Bankruptcy — Renewal  of  protection —  Votes, — Appeal  by  two  creditors  for 
themselves,  and  as  mandatories  for  others,  against  interlocutor  of  S.S.  at 
Kilmarnock,  dated  9th  February  last,  finding  that  the  statutory  number  of 
votes  had  been  given  for  renewal  of  personal  protection  to  the  bankrupt. 
The  case  was  continued,  that  the  whole  of  the  creditors  who  supported  the 
appeal  might  be  sisted;  and  the  Court,  after  a  scrutiny  of  the  votes,  recalled 
the  interlocutor  appealed  against,  finding  that  the  statutory  number  of 
creditors  had  not  voted  for  renewal  of  personal  protection  to  tJie  bankrupt. 

Act — Sol.'Oen,  Clark,  Bankine.    Agents — A.   S  A.  Campbelly  W.S, All. 

— Scotty  Brand.    Agent — A,  K.  Morrison,  S.S.C, 

Craiq  V,  Jex  Blake. — Marcli  16. 

Jury  Trial — Isme — Competency, — Action  of  damages  for  slander,  in 
which,  after  an  issue  had  been  approved  of  by  the  L.O.  as  finally  adjusted  and  * 
settled  for  the  trial  of  the  cause,  the  defender  moved  the  L.O.  to  have  the 
cause  tried  at  the  ensuing  sittings,  and  his  Lordship  reported  the  case  to 
the  Inner  House,  when  the  trial  was  fixed  to  take  place  in  May  next. 
Defr.  now  moved  the  Court  to  vary  the  terms  of  the  issue,  and  also  pre- 
sented a  reclaiming-note  against  the  L.O.'s  interlocutor  approving  of  the 
same.  Pursuer  objected  (1)  to  the  competency  of  the  motion,  in  respect 
that  it  was  made  too  late,  as  in  terms  of  the  Court  of  Session  Act  of  1868 
it  should  have  been  made  within  six  days  of  the  L.O.'s  interlocutor;  and 
(2)  that  both  motion  and  reclaiming-note  were  incompetent,  in  respect  that 
a  day  had  been  fixed,  on  the  defr.'s  own  notice,  for  trial  of  the  cause  under 
the  issue  which  she  now  wished  to  alter.  This  last  objection  the  Coart 
sustained.  Their  Lordships  observed  that,  although  unwilling  to  sustain  a 
technical  objection  to  the  competency  of  defr.*s  motion  to  vary  the  issue, 
they  did  so  with  less  regret,  as  it  was  clear  that  question  of  privilege  which 
she  desired  to  raise  would  arise  equally  well  at  the  trial,  witiiont  any 
alteration  of  the  terms  of  the  issue. 

Act.T-Sol'Oen.  Clarkj  FaMUon.    AgenU-^Bkind  S  PaUison,  W.S. AK- 

Watson,  MacUvren,    Agents^White-MUlar,  AUardice,  Jt  Bohson^  ^.8.C. 
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Special  Caeos — Hxttton  and  Flebung. — MarA  17. 

Sequestration — Act  1696,  c.  5 — Bleacher^s  lien, — Anderson  &  Co.  and 
Anderson  <&  Oray  were  sequestrated  on  October  14^  1869,  and  James  Hatton^ 
accoontanty  was  appointed  trustee.  The  bankrupts  for  upwards  of  twelve 
jears  had  employed  J.  J.  <&  B.  Fleming  to  bleach  and  finish  goods  for  them, 
aad  generally  settled  accounts  monthly  by  granting  acceptances  to  Messrs 
Fleming  for  the  amount.  At  date  of  sequestration,  banlorupts  were  due  to 
Messrs  Fleming  two  open  accounts — one  for  work  done  in  August,  and  the 
other  for  work  done  between  the  2d  and  25th  Sept,  1869.  Messrs 
Fleming  held  at  same  date  five  acceptances  granted  by  bankrupts  in  pay- 
ment of  prior  accounts.  Two  of  these  acceptances  were  overdue,  but  the 
others  had  not  arrived  at  maturity.  All  goods  sent  by  the  bankrupts  to 
Messrs  Fleming  to  be  bleached  prior  to  the  2d  Sept.  were  returned  with  a 
trifling  exception^  and  of  the  goods  sent  between  the  2d  and  25th  Sept.— 
t.e.,  within  sixty  days  of  bankruptcy — ^a  portion  was  returned  prior  to  the 
sequestration,  and  the  remainder  was  in  the  hands  of  Messrs  Fleming  at 
that  date.  In  returning  goods  to  customers  when  finished,  Messrs  Fleming 
sent  therewith  a  dated  receive-note,  with  the  following  printed  memoran- 
dum:— "ilT.^. — ^An  goods  received  by  us  are  subject  to  a  lien,  not  only  for 
\?ork  done  thereon,  but  also  for  the  general  balance  of  our  accounts,  in- 
cladiug  not  only  open  accounts,  but  also  acceptances  and  promissory  notes, 
whether  past  due,  or  current."  In  these  circumstances,  it  was  not  disputed 
that,  as  in  a  question  with  the  bankrupts,  Messrs  Fleming  had  a  lien  over 
the  goods  in  their  hands  at  the  date  of  sequestration,  not  only  for  the  work 
done  upon  these  goods,  but  for  amount  of  prior  accounts  and  bills  due. 
The  question,  however,  arose  whether,  as  between  Messrs  Fleming  and  the 
trustee,  such  lien  in  regard  to  the  prior  accounts  and  bills  was  not  a  volun- 
tary security  for  a  prior  debt  granted  within  sixty  days  of  bankruptcy,  and 
therefore  ineffectual  under  the  statute  1696,  cap.  5.  Messrs  Fleming 
maintained  that  their  general  lien  covered  not  only  their  charges  for 
bleaching  tho  goods  remaining  in  their  hands  at  the  date  of  the  sequestra- 
tion, but  also  their  charges  for  bleaching  the  other  goods  sent  to  them  in 
Sept,  1869,  and  their  prior  accounts  for  bleaching,  including  the  open 
account  for  August,  and  those  for  which  they  held  the  bankrupt's  accep- 
tances. The  trustee,  while  admitting  the  general  lien  of  Messrs  Fleming 
in  a  question  with  the  bankrupts,  contended  that  it  was  ineffectual  over 
goods  received  by  them  from  the  bankrupts  within  sixty  days  of  sequestra- 
tion for  more  than  the  price  of  the  work  done  on  these  goods.  The  Court 
held  that  the  bleachers'  general  lien,  arising  in  the  ordinary  course  of 
business  betwen  them  and  bankrupts,  was  not  a  preference  struck  at  by  the 
Act  1696,  and  that  it  covered  their  prior  accounts  and  the  biUs  remaining 
due  at  the  date  of  the  sequestration. 

Aet.SoL-Gen.  Clark,  Scott^  Harper.  Agent-^ohn  Walls,  5,5.0.— -4ft. — 
Skand,  Madean.    AgcTiU — J".  W.  tf  J.  Mackenzie,  W,S, 

Special  Case — General  Tod's  T&itstebs. — March  18. 

Setdement — AnnuUy — Discretionary  Power, — General  Tod,  tho  truster, 
died  in  1861,  leaving  a  trust  deed,  executed  in  1859,  convoying 
his  movable  estate  (there  being  no  heritage)  to  trustees  for  payment  of  his 
debts,  an  annuity  to  his  widow,  and  the  residue  to  his  two  sons.    This  last 
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purpose  was  thus  expressed — "I  direcfc  and  appoint  my  said  trastees  to 
divide  the  residue  of  the  trust  estate  equally  between  my  two  sons,  or  the 
survivor  of  them^  in  the  manner  following — viz.,  should  my  said  trustees 
consider  it  prudent  and  proper  to  advance  to  each  of  my  said  sons,  for  tlie 
purpose  of  setting  them  up  in  business,  or  of  advancing  their  prospects  in 
life,  such  a  sum  as  shall  not  exceed  the  one-half  of  the  share  of  the  free 
residue  of  my  said  means  and  estate  to  which  each  of  them  might  be  entitled 
in  the  event  of  my  death;  and  the  other  half  or  balance  of  the  said  free 
residue  shall  be  invested,  when  my  said  trustees  shall  consider  it  proper  and 
prudent  to  do  so,  in  the  purchase  of  two  separate  annuities  for  each  of  my 
said  sons,  or  the  survivor  of  them,  declaring  that,  as  the  said  annuities  are 
intended  by  me  solely  for  their  respective  aliment  and  personal  support, 
the  same  shall  not  be  assignable,  arrestable,  or  affectable  for  the  debts  or 
deeds,  legal  or  voluntary,"  of  the  said  sons.     It  was  also  declared  ''that 
parties  dealing  with  the  said  trustees  shall  not  be  concerned  with  any  of 
the  conditions  or  provisions  herein  contained.*'    It  was  contended  for  Mi 
Tod  (one  of  the  sons)  that  the  trustees  had  a  power  of  deciding  whether  he 
was  to  get  the  annuity  or  the  funds  for  its  purchase;  while  the  trustees 
declared  themselves  willing  to  convey  Mr  Tod's  share  to  him  if  they  had 
the  power,  as  it  would  be  of  great  advantage  to  him,  and  he  deserved  to  be 
trusted  with  it.     It  was  argued  for  Mr  Tod  that,  as  no  one  had  any  interest 
in  his  share  save  himself,  he  was  entitled  to  it.     He  could  sell  the  annuity, 
and  so  defeat  the  trust  purposes.     This  was  settled  in  English  law,  and  the 
Qordon  of  Cluny  entail  case  had  settled  this  was  also  the  law  of  Scotland 
In  any  case,  the  discretionary  powers  of  the  trustees  were  so  wide  that  they 
might  never  think  it  necessary  to  invest;  and  under  the  terms  of  the  deed 
they  were  entitled  to  hand  the  funds  over  to  him.     The  Court  were  of 
opinion  that  the  trust  deed  gave  the  trustees  a  discretionary  power  to  con- 
vey; its  terms  did  not  enjoin  them  to  invest  at  once,  but  to  divide  the 
residue  and  invest  the  balance  when  they  thought  prudent,  and  circumstan- 
ces might  occur  where  it  would  be  most  unjust  to  purchase  an  annuity— €.^., 
if  the  beneficiary  were  dying. 

Act. — OUlespie,  Agents — Dalgleish  §'  BcU,  TT.S.— ilcf. — Lea,  Agmts- 
OUUspie  A  Fatersorif  W.8. 

Habvey  V,  LiQERTWooD  AND  Othebs. — March  18. 

Reduction — BeUvaney — EwibandA  Wife. — ^The  pursuer  had  been  divorced 
on  account  of  adultery,  and  upon  his  divorce  certain  questions  had  arisen 
between  him  and  his  marriage-contract  trustees  with  respect  to  his  and  his 
wife's  rights  under  his  contract  of  marriage.  To  try  these  questions  he 
lately  raised  an  action,  in  which  it  was,  inter  alia,  found  that  he  had  no 
rights  under  the  contract  in  question  during  his  wife's  life,  and,  further, 
that  if  he  had  any  such  rights  his  title  to  sue  was  excluded  by  a  disposition 
omnium  honorum  by  him  in  favour  of  the  present  defender,  Mr  Ligertwood, 
as  trustee  for  his  creditors.  The  object  of  the  present  action  was  to  reduce 
this  disposition  omnium  bonorum,  on  the  ground  that,  so  far  as  it  conveyed 
any  rights  falling  to  the  pursuer  under  the  marriage-contract,  it  was  ultra 
vires  of  the  pursuer,  afld  on  the  further  ground  that  the  deed  had  been 
unduly  obtained,  and  had  been  acted  upon  only  for  the  purpose  of  oh- 
structing  the  pursuer  in  his  proceedings  against  the  marriage-contract 
trustees.    The  L.  0.  held  the  action  irrelevant,  both  on  the  merits  and  on 
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the  ground  of  want  of  interest  The  Court  adhered,  holding  that  whatever 
might  be  the  pursaer's  remedies  on  the  death  of  his  wife,  the  present  action 
was  premature,  and  was  not  supported  by  any  present  interest  to  sue. 

AcL — FrcutTj  Balfour,  Agent — John  Shandy  PF.fif.— — ilil^. — Sol^^Qen,,  BciU* 
AgenU-'Todtf  Murray^  {f  Jamieson^  W.S, 

A.  V.  B.'^March  18. 

Divoree^-'Terce  cmdjui  rtlictm, — ^A  wife  who  had  diyorced  her  husband  for 
adultery,  concluded  for  her  terce  and^iM  relidCB,  as  if  the  marriage  had  been 
dissolved  by  the  husband's  death.  The  husband  did  not  dispute  pursuer's 
right  to  terce,  but  denied  that  at  date  of  divorce  he  had  any  free  movable 
estate  out  of  which  jus  relidm  could  be  claimed.  It  appeared  that  the 
bnsband's  whole  movables  at  the  date  of  the  divorce  consisted  of  house- 
hold furniture,  valued  by  one  valuator  at  .£350,  and  by  two  others  at  £602, 
bat  against  that  it  was  alleged  that  he  owed  debts  of  over  £600,  consisting 
to  the  extent  of  £300  of  the  expenses  of  the  action  of  divorce.  The 
parsaer  contended  that  the  debts  must  be  estimated  at  the  date  of  the 
adaltery  or  the  raising  of  the  action  of  divorce,  and  not  at  the  date  of  decree, 
bat  that  at  all  events  the  expenses  of  the  divorce  could  not  be  taken  into 
account  as  a  deduction.  The  defender  contended  that  the  date  of  the  decree 
of  divorce  was  the  date  to  be  looked  to,  and  that  all  debts,  however  in* 
currod,  formed  a  deduction  from  the  gross  amount  of  the  movable  estate. 
The  L.  0.,  after  proof,  found  that  defender's  free  movable  estate  at  the 
date  of  the  decree  of  divorce  amounted  to  £450,  and  that  the  pursuer  was 
tberefore  entitled  to  £150  as  ju$  relidce.  The  Court  so  far  adhered  as  to 
find  the  pursuer  entitled  to  £100.  Their  Lordships  had  no  doubt  that  the 
date  of  the  decree  was  the  date  at  which  the  calculation  fell  to  be  made. 
But  they  thought  that  the  defender  could  not  take  credit  in  accounting 
with  the  pursuer  for  any  part  of  the  expenses  of  the  action  of  divorce, 

Spbcial  Case  fob  Wilson's  T&ubtsbs,  &c. — March  18. 

SdUemeni — Capital  and  Income — Partnenhip  profits. — ^At  Mr  Wilson's 
death  in  1869,  he  was  in  partnership  with  a  gentleman  whom  he  assumed 
in  1867  by  minute  of  copartneiy,  which  provided  that  the  partnership 
should  endure  for  five  years  from  1st  July,  1867,  and  that  Mr  Wilson's 
interest  in  the  business  in  respect  of  capital,  profits,  and  losses,  should  be 
two-thirds;  interest  at  the  rate  of  7  per  cent,  being  allowed  on  all  sums  at 
the  credit  of  the  partners.  Mr  Wihion  by  his  settlement  directed  his 
trustees  to  hold  the  residue  of  his  estate  for  behoof  of  his  three  daughters 
allenarly,  and  their  children  in  fee.  The  trustees  treated  as  capital  the 
profits  and  7  per  cent,  interest  which  accrued  to  Mr  Wilson's  share  in  the 
business  up  to  30th  June,  1869,  being  the  first  balance  after  his  death. 
With  regard  to  the  profits  and  7  per  cent,  interest  accruing  to  Mr  Wilson's 
trost-estate  subsequent  to  30th  June,  1869,  a  question  arose,  whether  such 
profits  and  interest  should  be  regarded  as  capital  or  income?  Mr  Wilson's 
daughters  claimed  that  they  should  be  paid  to  them  as  income  fiEdling  under 
their  rights  of  liferent  It  was  contended,  on  the  part  of  the  fiars,  that  the 
right  of  the  lifcrentrices  in  the  capital  embarked  in  the  business  was  limited 
to  legal  interest  at  5  per  cent,  thereon,  or  at  all  events  to  the  7  per  cent 
itiptdated  by  the  minute  of  copartnery,  and  that  the  profits  should  be  added 
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to  the  capital  Hdd^  that  the  qaeation  was  to  be  determined  aooordmg  to 
the  teetator^a  intention  aa  evinced  by  the  terms  of  the  trast  deed,  and  that 
his  meaning  clearly  was  that  the  profits  and  interest  should  &U  to  the 
Uferentrices. 

DowiB  V.  Babolat. — Marck  18. 

Seduetion'-'Serviee — Jurisdiction, — ^Action  to  reduce  decree  of  Sheriff- 
Commissary  of  Kinross,  dated  2l8t  April,  1870,  decerning  Mrs  Barclay 
executrix-datiTe  qua  one  of  the  next  of  kin  of  the  late  W.  Dowie,  and  a 
testament-dative  following  on  the  decree,  and  confirming  Mrs  Barclay 
executrix-dative  foresaid.  The  grounds  of  reduction  were  (1)  that  Mrs 
Barclay,  who,  with  her  husband,  was  called  as  defender  to  the  action,  ms 
not  one  of  the  next  of  kin  of  the  deceased,  being  only  his  niece,  whereas  the 
parsuer  is  his  brother;  (2)  that  date  of  decree  was  written  on  an  erasure; 
and  (3)  that  deceased  was  not  at  his  death  domiciled  within  the  jurisdiction 
of  the  Commissary  of  Kinross.  The  L.O.,  after  proof,  assoilzied  the  defrs, 
on  the  ground  that  the  deceased  at  his  death  in  March,  1870,  was  domiciled 
in  Kinross-shire,  and  that  the  pursuer  having  refused  or  delayed  to  take 
steps  in  asserting  his  right  to  the  office  of  executor,  although  expressly 
applied  to  by  the  defenders  for  that  purpose,  Mrs  Barday  was,  in  the 
absence  of  competition,  competently  and  validly  decerned  execntiiz-datire. 
The  Court  adhered. 

Act — Scott,  Grant.  Agent — James  Barton^  S.S.C.'^^^Alt — JPiifaw, 
M'Laren.    Agent — Alexander  Gordon,  S.S.G. 

A.  V.  B. — March  18. 

Expenses — AgenCs  right  to  be  sisted. — ^In  this  action  the  parsuer, 
who  had  divorced  her  husband,  claimed  her  legal  rights  as  if  she 
had  become  a  widow.  The  defender  pleaded  that  he  was  not  liable 
to  the  claims  of  the  pursuer,  and,  further,  that  these  claims  were 
excessive.  No  stand  was  made  on  the  first  plea,  but  at  closing  the 
record  an  order  was  pronounced  appointing  the  defr.  to  lodge  a  state- 
ment of  his  means  and  estate  as  at  the  date  of  divorce.  This  statement 
was,  on  10th  Jan.,  remitted  to  an  accountant  to  report  thereon;  and,  in  the 
same  interlocutor,  the  L.  0.  gave  decree  for  an  interim  sum  of  £40.  On 
17th  January,  the  pursuer,  without  communicating  with  her  agents,  com- 
promised the  case,  and  signed  a  full  discharge.  She  employed  another 
agent  who  revised  the  discharge  for  her,  and  attended  at  the  settlement, 
acting  under  a  mandate  signed  by  her.  The  money  was  paid  to  the  par- 
suer, and  she  has  since  gone  out  of  the  country.  In  these  circumstances^ 
the  agents  of  the  pursuer  craved  the  L.  0.  to  sist  them  as  parties  in  the 
action,  and  find  them  entitled,  as  against  the  defender,  to  the  expenses 
incurred  to  them  in  the  action.  The  L.  0.  found  them  entitled  to  expeosea. 
The  Court  (Lord  Kinloch  dissenting)  adhered,  holding  that  this  was  a  case 
where  the  proceedings  had  gone  so  far  that  a  finding  of  expenses  was  the 
legitimate  consequence  of  what  had  already  taken  place  in' the  action. 

Act.— J.  A.  Crichion.     Agenis-^Crawfard  Js  Guthrie,  S.S.C. Alt— 

Zorimer,    Agent — D.  J,  Macbrair,  S.S.C, 
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Special  Cass  fob  Hon.  Cobkwaliis  FLEiONa  and  Messbs  Willeah 

Baisd  k  Co. — March  18. 

Mineral  LtOM — Supervening  sterility  not  applicable. — Question  whether 
MessiB  Baiid  were  entitled  to  be  free  of  a  lease  of  ironstone  entered  into  in 
1864  between  them  and  the  then  judicial  factor  on  the  estates  of  Wigtown 
&Cf  which  was  a  modification  of  a  former  lease  dated  in  1859.  It  provided, 
wier  alia — (1)  that  the  currency  should  be  for  thirty  years  from  Whit. 
1859;  (2)  that  there  should  be  a  break  in  favour  of  the  tenants  at  the  end 
of  every  period  of  five  years;  (3)  that  there  should  be  a  trial  period  of  four 
years,  during  which  no  fixed  rent  should  be  payable;  and  (4)  that  after  the 
expiration  of  the  trial  period  there  should  be  certain  fixed  rents  as  well  as 
certam  royalties. 

The  tenants,  having  entered  into  possession,  made  the  requisite  bores  and 
trials,  and  have  hitherto  attempted  to  work  Uie  minerals,  paying  the  fixed 
rents  hitherto  accrued ;  but  it  was  admitted  that  the  result  of  their  workings 
bad  been  such  as  to  show  that  the  ironstone  in  the  lands  is  incapable,  and 
has  always  been  incapable,  of  yielding  sufficient  to  pay  the  expense  of 
working.  In  these  circumstances,  it  was  contended  by  them  that  they 
were  no  longer  liable  to  pay  rent,  it  having  been  ascertained  that  there 
had  never  been  a  mbfect  capable  of  being  let,  or  at  least  that  the  subject  of 
the  lease  was  now  exhausted,  and  the  stipulated  use  of  it  could  no  longer  be 
had.  The  Court  negatived  this  contention,  holding  (1)  that  the  doctrine  of 
supervening  sterility  was  not  applicable  to  a  mineral  lease,  where  what  was 
let  was  not  the  tiM  of  a  subject,  but  the  privilege  of  carrying  away  the 
subject  itself;  (2)  that  while  a  tenant  might  be  liberated  even  from  a 
mineral  lease  if  it  appeared  that  there  had  been  from  the  outset  no  minerals 
to  let,  and  therefore  no  mbfect  for  the  contract  of  lease,  that  was  not  the 
case  here,  where  all  that  could  be  said  was  that  in  the  present  state  of  the 
market  the  minerals  were  not  workable  so  as  to  afford  rent  or  profit;  (3) 
that  even  if  at  common  law  it  were  otherwise,  the  stipulations  of  the  lease 
in  the  present  case,  and  especially  the  existence  of  the  breaks  in  favour  of 
the  tenants,  made  it  clear  that  the  contract  here  was  a  contract  of  hazard, 
in  which  the  tenants  took  their  chance  of  finding  or  not  finding  minerals 
workable  to  profit. 

AcL-^SoL-Gen.  Clarky  Watson.  AgerO-r-James  W Aster,  S,S.C. AlL-^ 

Pciuism,  Ather.    Agents^T.  &  B.  B.  Rankin,  WA 


SECOND    DIVISION, 

Otto  and  Otheks  v.  Weib. — Mardt  7. 

Arbitration — Verbal  Beference, — ^Dispute  between  co-terminous  proprie- 
tors iu  Sanquhar  as  to  piece  of  ground  40  feet  in  length  and  20  inches 
broad  at  one  end  and  29  inches  at  the  other.  There  was  a  verbal  reference 
to  arbiters  in  1861,  by  whom  a  boundary  line  was  laid  down,  and  a  wooden 
fence  was  immediately  thereafter  put  up  by  defi:.  at  cost  of  24s.  That  fence 
remained  unchallenged  till  Sept.,  1866,  when  pursuers  objected  to  it  on  the 
ground  that  it  was  not  in  the  Une  settled  by  the  arbiters.    In  the  meantime, 
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in  December,  1865,  the  porsuers  had  paid  thdr  half  of  the  expense.  In 
1868,  just  within  seven  years  from  the  erection  of  the  fence,  it  was  remoTed 
at  the  instance  of  the  parsners,  who  maintained  that,  in  conformity  vitih 
the  title  deeds,  the  possession  prior  to  1861,  and  the  award  of  the  arbitos, 
it  should  have  been  abont  20  inches  at  the  one  end  and  29  at  the  other 
further  west  than  the  fence  erected  by  Weir,  and  they  accordingly  erected 
a  new  fsnce.  further  west.  This  present  action  of  deck,  of  their  right  to 
the  intermediate  stripe  of  ground  was  then  brought  Pursuers  did  not 
found  upon  award,  but  maintained  that  the  line  they  laid  down  was  correct 
Defender  maintained  that  the  arbiters'  decision  was  binding,  and  that  the 
fence  crocted  by  him  was  on  the  line  laid  down  by  them. 

The  L.  0.  found  that  the  verbal  reference  was  not  binding,  and  that  it 
was  proved  by  the  titles  and  evidence  as  to  prior  possession  that  the  fence 
put  up  by  defr.  was  on  the  wrong  line,  and  that  put  up  by  pursuers  was  on 
the  right  line  The  Court  recalled  the  judgment,  and  found  that  the  verbal 
reference  was  binding,  but  that  it  had  not  been  carried  out  properly,  the 
line  of  fence  adopted  by  the  defender  not  being  in  conformity  with  the 
arbiters'  award,  while  that  afterwards  erected  by  the  pursuers  was. 

Ad.—PaUU(m,  Agent— Jwmts  SomerviUe,  «S.fii.C.— — ^ft. — MiUa/r^  Nemy. 
Agifii^Bobert  Firilay,  8,8.C, 


ApPEAlr— BiTCHANAN  V.  PEBcrsoNS. — March  8. 

MvJtwd  gable — Damage. — Action  in  the  S.  Court,  Dunblane,  to  compel 
Buchanan  to  repair  mutual  gable  of  their  houses,  which  Ferguson  alleged 
had  been  cracked^  and  the  floors,  ceiling,  <&c.,  of  her  house  injured,  by 
Buchanan's  heightening  the  gable  wall  and  building  up  his  house  on  it  of  a 
greater  height,  breadth^  and  weight  than  before.  She  also  complained  of 
his  not  having  properly  secured  the  roof  of  her  house,  at  its  junction  with 
new  part  of  gable,  in  consequence  of  which  rain  came  in  and  injured  the 
house.  Buchanan  replied  that  the  iDJuries  to  Mrs  Ferguson's  house  was 
caused  by  extensive  operations  made  by  her  on  her  own  house. 

The  S.  S.  (Grahame),  and  on  appeal  the  S.  (Tait),  found  that  the  junction 
of  the  roof  with  heightened  gable  was  defective,  as  reported  on  by  3£r 
Douglas,  architect,  and  they  ordained  Buchanan  to  pay  cost  of  putting  same 
right,  £4  9s  3d,  the  work  having  been  executed  by  Cameron,  a  slater,  in 
terms  of  Mr  Douglas's  report;  but  found  that  Mrs  Ferguson  had  fsiiled  to 
prove  that  the  other  injuries  were  owing  to  Buchanan's  operations.  The 
Sheriff  further  found  Buchanan  liable  to  the  Fergusons  in  expenses  of 
process  relating  to  the  defective  junction  up  to  the  date  of  the  reports  of 
Cameron  k  Douglas;  and  the  S.  S.  found  tha  Fergusons  liable  to» Buchanan 
in  the  remaining  expenses  of  process.  On  this  latter  point  the  Sheriff  altered, 
and  found  neither  party  entitled  to  the  remaining  expenses.  On  appeal  by 
Buchanan,  the  Court  affirmed  the  judgment  of  the  Sheri&  on  the  merits, 
but  altered  the  Sheriff's  finding  as  to  remaining  expenses  of  process,  and 
found  Buchanan  entitled  to  two-thirds  thereof,  and  to  the  expenses  of  this 
appeal. 

Act,—ABheTy  Lorimefi  Ag$n^-^ohn  AvU,  WS.^^AlU-^Balfmf,    Agwt^ 
T.  J.  Gordon,  W.S. 
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Special  Case — Cunnikoham,  dec.  v.  Mubbat's  Tbustebs. — March  15. 

Tegtameniary  writing, — Question  whether  legacy  of  £150,  by  the  late 
Hiss  Murray,  under  her  settlement,  to  the  first  parties,  had  been  revoked 
by  a  holograph  writing  found  in  her  repositories  at  her  death,  in  the 
following  terms : — ^'  Mem,  to  let  Mr  Tod  (her  law-agent  who  had  prepared 
her  settlement)  know  that  I  wish  the  bequest,  and  the  name  of 
Cunningham,  to  be  erased  from  my  settlement;  and  I  do  hereby  authorise 
tt  to  be  done. — (Signed)  Mary  Murray."  It  was  contended,  on  the  one 
ode,  that  this  memorandum  constituted  a  Talid  testamentary  writing 
constituting  a  final  expression  of  the  testator's  intention;  on  the  other  side 
that  it  was  merely  a  proposed  instruction  to  the  deceased's  law  agents  which 
was  not  intended  sud  vi  to  effect  the  proposed  object,  and  was  not  therefore 
effectual  as  a  testamentary  writing. 

The  Court  held  that  the  memorandum  was  ineffective  as  a  testamentary 
writing,  and  therefore  the  first  parties  were  entitled  to  their  legacy. 

Act — MacdoncUd,  Asker,  AgenU — T.  &  B.  B,  BankeUf  W^S.^-'-'^AU. 
--Fraaer.    AgmU—H.  &  H.  Tod,  W.S. 

Pbtk.-tMes  Q02D0V.— March  17. 

Stamp  Act^^Segistered  Deed. — Petition  to  get  up  marriage'contract  from 
S.  C.  Begister  of  Aberdeen,  to  have  an  additional  stamp  impressed  at  the 
Stamp  Office  in  Edinburgh.  After  intimation  to  the  Shenf^  S.  S.  and  S.  C.  of 
Aberdeen,  for  whom  no  answers  were  made,  the  Court  granted  warrant  to 
the  S.  C.  at  Aberdeen,  to  transmit  the  contract  to  the  Clerk  of  Court,  that 
he  may  obtain  it  duly  stamped,  and  thereafter  retransmit  it. 

Act, — Lorimer.    Agent-^ohn  AvM,  W.S,  • 
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Smeaton  v.  Maqistbatbs  of  St  Andbewb. — March  20. 
(In  the  Court  of  Session,  Dec.  10,  1868,  7  Macph.  206). 

Agreement — StatuUny  CommistumerB — Bei  irUervenhu. — For  the  drcum- 
stances  of  this  case  see  the  report  in  the  Court  of  Session.  The  action 
concluded  for  implement  of  an  alleged  agreement 

LosD  Chancillob  (Hatherley) — The  St  Andrews  Commissioners  of 
Police  had  resolved  to  execute  certain  works,  including  a  line  of  sewers, 
which  Mr  Smeaton  thought  would  be  injurious  to  his  property,  and  would 
interfere  with  a  playground  he  used  in  connection  with  his  academy,  and  he 
was  desirous  that  another  line  of  sewer  outside  of  his  property  riiould  be 
substituted,  which,  he  thought,  would  have  equal  advantages  to  the  public. 
He  therefore  resisted  in  eveiy  way  in  which  it  was  competent  the  carrying 
oat  of  the  original  plan  of  the  Commissioners.  The  Commissioners, 
however,  adhered  to  their  original  proposal,  and  gave  the  statutoiy  notices, 
after  which  they  were  bound  to  hear  objections  of  parties.  They  heard 
Mr  Smeaton's  objections,  which  were  urged  by  counsel,  but  overruled  them. 
Mr  Smeaton  next  appealed  to  the  Shenfi^  who,  however,  agreed  with  the 
Comnusaioners  as  to  their  original  proposal.    Nothing,  therafore,  remained 
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for  Mr  Smeaton  to  do  bat  to  send  m  hisdaim  fbroompensation  on  aooodqI 
of  the  injory  that  would  be  caused  to  his  property  by  canying  oat  the 
CommissionerB*  schema    He  certainly  did  lay  the  damage  at  a  veiy  large 
sum,  namely,  X3000  and  upwards — ^bnt  he  justified  his  estimate  m  this 
way,  that  the  parents  of  his  pupils  might  take  alarm  at  the  making 
of   the    sewer    so    close    to   the    school,   and  thus   that    oonsiderable 
loss  might  result  from  pupils   being   suddenly  remored.    Some  time 
then  elapsed,  and  a  negotiation  began  to  be  contemplated,  the  Commur 
sioners  being  induced  to  it  by  keeping  in  view  the  large  compensation  that 
might  have  to  be  paid  to  appt    They  by  d^rees  came  to  think  that  it 
might  Ic  mure  judicious  and  economical  to   adopt  with  some  slight 
variation  the  proposal  of  the  appellant      They  hdd  several  meetings, 
discussed  the  different  views  of  the  matter,  and  appointed  interviews  and 
inquiries.      Ultimately  they  resolved  that,  certain  heads  of  agreement 
between  them  and  appt  should  be  adopted,  and  one  of  those  heads  was 
that  a  formal  deed  of  agreement  should  be  prepared   and  executed, 
embodying  the  details  of  the  agreement.     They  gave  instructions  to  have 
this  deed  prepared.     They  stopped  the  contractor  from  going  on  with  the 
original  works  at  this  part  of  the  line  of  sewer.    They  authorised  their 
derk  to  intimate  to  appt  their  assent  to  his  terms;  and  appt.,  on  his  part, 
withdrew  the  claim  and  notice  which  he  had  given  demanding  a  jury  to 
assess  the  damages.     All  the  proceedings  preliminary  to  the  assent  thus 
given  to  the  agreement  only  showed  that  the  resolution  come  to  by  the 
commissioners  was  come  to  after  very  mature  deliberation.     Yarious 
proceedings  followed  up  the  resolution,  all  tending  to  show  that  the  derk 
was  fully  authorised  to  intimate  to  Mr  Smeaton  the  assent  of  the  board  to 
his  agreement.     It  was  afterwards  attempted  on  the  part  of  the  board  to 
depart  from  this  agreement,  and  it  was  argued  that  the  SherifiTs  decision 
was  final,  and  could  not  be  altered.     The  L.  O.  took  this  view  also;  bat 
on  appeal  the  Inner  House  reversed  his  interlocutor  on  that  subject,  and 
rightly,  for  the  Sheriff's  decision  was  final  only  as  between  parties  objecting, 
but  did  not  prevent  the  board  from  afterwards  adopting  a  new  line  of  sewer 
which  was  found  to  be  better  and  cheaper.     The  Inner  House  held  that 
this  was  so,  and  that  the  board  might  competently  enter  into  such  sa 
agreement  as  was  said  to  have  been  entered  into  between  respts.  and  appt 
But  the  Court  said  that  such  an  agreement  never  had  become  final  and 
binding.     He  (the  Lord  Chancellor)  thought  it  was  quite  competent  for 
the  board  to  enter  into  such  a  contract,  and  that  the  question  whether  such 
board  had  entered  into  such  contract  was  to  be  decided  as  in  cases  between 
individuals  where  parties  have  agreed  as  to  certain  works  to  be  executed 
which  it  was  competent  for  such  parties  to  execute,  and  that  a  deed  ahoald 
be  executed  to  embody  such  contract,  and  intimation  of  the  agreement  has 
been  intimated  by  the  one  party  to  the  other  party  proposing  the  agree- 
ment    Then  it  required  a  great  deal  of  argument  to  show  that  that 
contract  is  not  to  be  carried  out    There  could  be  no  doubt  whatever  on 
the  face  of  these  proceedings  that  the  agreement  was  conclusive  and 
bmding  on  the  board,  and  that  a  deed  must  still  be  executed  embodying 
the  heads  of  such  agreement     It  has  been  suggested  that  in  remitting  the 
case  to  the  Court  of  Session  with  that  opinion,  it  will  be  impossible  to 
carry  out  the  contract  to  its  full  extent.     On  that  point  he  (the  Lord 
Chancellor)  certainly  thought  that  the  board,  notwithstanding  that  that 
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contact  is  to  be  deemed  binding,  most  give  the  statatory  notices,  so  that 
the  third  party  may  yet  be  allowed  to  object.  What  might  be  the  ultimate 
result  of  this  is  uncertain,  more  especially  having  regard  to  the  statement 
of  the  engineer,  Mr  Paterson,  that  he  could  never  certify  in  favour  of  the 
line  of  sewer  agreed  to  by  appt.  But  the  engineer  would  be  well  advised 
if  he  reconsidered  that  opinion,  and  viewed  the  question  as  one  alternative 
between  making  the  sewer  as  appt  proposed,  or  paying  him  the  large 
compensation  daimed.  What  the  House  has  to  do,  therefore,  is  to  adopt 
the  hiterloeutor  of  the  Lord  Ordinary,  holding  that  the  contract  between 
appt,  and  the  respts.  was  binding,  and  to  remit  the  cause.  It  did  not 
foUow  because  the  contract  was  binding  that  therefore  the  board  could  not 
execute  any  other  line  of  sewer  after  hearing  the  objections  of  third  parties. 
If  it  ultimately  turned  out  that  this  sewer  could  not  be  executed  in  con- 
formity with  the  statute,  that  might  raise  a  question  which,  in  the  present 
stage,  cannot  be  disposed  of. 

Lord  Chelhsfobd— The  only  question  was  whether  the  board  was 
bound  to-  execute  the  agreement  they  had  entered  into  with  appt.  He 
thought  they  were  so  bound.  It  was  not  denied  that,  as  between  private 
individuals,  what  had  taken  place  would  amount  to  a  binding  agreement, 
and  he  could  not  agree  with  the  decree  of  the  Court  below  that  there  was 
anything  in  the  position  of  the  board  to  exempt  them  from  being  bound 
by  their  agreement  It  was  said  that  there  may  be  objections  yet  raised 
to  the  carrying  out  of  the  agreement,  for  the  surveyor  would  have  to  certify 
whether  those  objections  were  good.  The  surveyor,  however,  could  only 
certify  if  objections  were  made  by  third  parties  having  a  real  interest,  and 
if  there  was  no  such  person  interested  except  appt,  it  was  difficult  to  see 
how  any  difficulty  could  arise  on  this  head. 

Lord  CoLONSAY — ^The  Clerk  of  the  Commissioners  had  ample  authority 
to  intimate  the  acceptance  by  the  board  of  the  agreement  proposed  by 
appt  It  was  a  binding  contract  as  between  these  partiea  It  had  been 
said  that  the  contract  cannot  be  carried  out,  because  it  was  ultra  vires;  but 
there  was  little  weight  in  that  objection.  It  is  true  that  after  objections 
have  been  made  to  the  sewer  agreed  between  appt  and  respts.,  ike  end 
may  be  that  the  sewer  cannot  be  made;  but  that  must  be  a  matter  for 
further  consideration.  At  present  it  was  enough  that  this  contract  was 
binding,  and  he  was  not  without  hope  that  both  parties  would  find  it 
expedient  to  moderate  their  extreme  contentions,  and  to  go  on  more 
smoothly  in  what  is  to  follow  with  reference  to  these  works. 

Keversed. 

VicEEBS  V.  Hebtz. — March  20. 

(Not  reported  in  C.  of  S.    See,  however,  Pochin  &  Co.  v.  Bobinows  & 
Maijoribanks,  March  11,  1869,  7  MacpL  622). 

Mandate — Ddvoery  Order — Sale — Pledge — Factor's  Acts. — Vickers 
brought  this  action  in  the  Sheriff  Court  of  Lanarkshire,  concluding  that 
Hertz  should  deliver  to  him  800  tons  of  No.  1  Carron  pig-iron,  and  for 
damages  for  the  unlawful  possession  of  the  property.  In  1856  Mr  Vickers, 
bebg  anxious  to  sell  some  parcels  of  pig-iron,  employed  Campbell  Brothers, 
brokers  and  iron  merchants  in  Ghisgow,  to  dispose  of  them.  The  parcels 
had  been  ordered  by  Tickers  from  the  Carron  Ca,  and  were  to  be  delivered 
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to  him  on  demand.  Campbell  Bros,  having  sold  some  of  the  parcels,  and 
there  being  about  800  tons  still  on  hand,  Yickers  authoriaed  them  to  sell 
the  same  at  67s.  6d.  per  ton,  and  sent  the  delivery  orders,  which  were  ia 
the  usual  form,  authorising  the  delivery  to  Campbell  Brothers.  They  took 
the  delivery  orders  to  Hertz,  who  advanced  them  £2400  on  such  orders 
being  endorsed  to  the  Carron  Co.  by  Campbells.  The  Carron  Co.  placed 
the  iron  to  the  credit  of  Hertz,  and  Campbell  Bros,  stopped  payment. 
Since  then  Hertz  had  sold  the  iron  at  a  loss.  Vickers,  in  the  present  action, 
claimed  the  iron,  or  its  price,  and  the  profits  made  on  it,  on  the  groand 
that  Messrs  Campbell  had  fraudulently  disposed  of  it,  and  that  such  pledge 
was  invalid.  Hertz  pleaded  in  defence,  tiiat  he  acted  honafide^  and  was 
entitled  to  sell  the  iron  to  reimburse  the  money  advanced  on  security  of 
the  delivery  orders.  The  Court  of  Session  having  assoilzied  defr.,  pursuer 
appealed. 

The  Lord  Chancellob  (Hatherley) — Appt.  having  certain  pig*iron  to 
sell,  employed  Messrs  Campbell  of  Glasgow  to  sell  it,  and  sent  them  delivery 
orders  on  the  Carron  Company  to  enable  the  sale  to  be  effected..  Mesaxs 
Campbell  had,  instead  of  selling  it,  fraudulently  pledged  it  with  respt  wlio 
now  kept  the  iron  in  order  to  satisfy  the  advances  he  had  thus  made.  The 
case  had  been  argued  at  great  lengtii,  but  the  point  lay  in  a  small  compass. 
The  Lord  Advocate  had  taken  no  notice  of  the  Factors'  Act,  which  had  a 
material  bearing,  and  he  relied  on  general  principles  as  to  the  right  of 
property  as  represented  by  the  possession  of  the  delivery  orders,  and  argued 
that  as  Campbell  Brothers  were  agents  or  mandatories,  so  Hertz  was  in  no 
better  situation.  Mr  Brown,  however,  had  argued  the  case  on  the  Factors' 
Act,  and  contended  that  the  Act  applied  only  to  specific  goods,  whereas 
here,  he  said,  the  goods  were  not  specific.  It  might  have  been  difficult  to 
say  whether  these  delivery  orders  could  have  passed  the  property  to  Hertz 
if  the  question  had  turned  on  the  construction  and  effect  of  those  instruments, 
but  it  was  unnecessary  to  decide  that  point,  for  the  Factors'  Act  seemed  to 
confer  on  agents,  such  as  Campbell  Brothers  were,  a  right  to  deal  as  they 
had  done  with  the  documents  of  title.  The  Act  applied  to  goods  not 
specific  as  well  as  to  specific  goods  if  the  goods  were  deliverable  on  demand. 
This  being  the  case  here,  the  decision  of  the  Court  below  was  right,  and 
must  be  affirmed. 

Lord  Chelmsfosd — ^Though  at  first  under  the  impression  that  the 
delivery  orders  did  not  authorise  delivery  of  the  iron,  except  to  the  order 
of  Yickers,  found  that  was  not  so,  and  that  Campbell  was  authorised  to  get 
possession  of  the  iron.  If  so,  then  under  the  Factors'  Act  Campbell  Brothers 
were  authorised  to  transfer  the  iron  to  Hertz. 

Lord  Westbttbt — Much  time  would  have  been  saved  if  the  attention  of 
their  Lordships  had  been  ciUed  in  the  first  instance  to  the  language  of  the 
Factors'  Acts,  which  completely  covered  the  present  case.  The  Act  was 
not  confined  to  the  cases  of  factors  for  sale,  or  where  the  goods  were  specific. 

Lord  CoLOKBAT  concurred. 

Affirmed  with  costs. 

Act, — Adwcatus,  Brimn,  Q.C.,  Dicey.'^''-^AIU — Sir  E.  Palmt/r,  Q.C., 
Jessell,  Q,C> 
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MliSAK  AND  Hope  v.  Plemino. — Uarck  27. 
(Not  reported  in  the  C.  of  S.) 

Charter-parii^ — BM  of  lading — Dead  freight, — ^Respt.  was  the  owner  of 
the  barqae  FeraLan,  and  appts.  entered  into  a  charter-party  at  Constan- 
tinople,  whereby  it  was  agreed  that  the  ship  should  load  a  full  cargo  of 
cattle  bones  from  certain  ports  named.  The  charter-party  stated  that  the 
master  was  to  have  absolute  lien  on  the  cargo  for  all  freight^  dead  freight, 
and  demurrage.  The  captain  was  to  sign  bills  of  lading  at  each  port,  and 
when  the  vessel  was  loaded,  he  was  to  proceed  to  a  safe  port  in  the  United 
Kingdom.  The  ship  went  to  the  ports  named,  and  the  bones  were 
delivered  on  board,  but  the  bills  of  lading  being  in  Turkish,  the  master 
signed  them  without  being  informed  accurately  as  to  the  meaning  of  the 
quantities,  or  being  able  to  test  their  accuracy.  When  he  left  the  last  port, 
he  had  misgivings  as  to  the  correctness  of  the  quantities,  and  entered  into 
a  protest  as  to  his  cargo  being  mixed  up  with  sand  and  rubbish.  The 
total  quantity  shipped,  according  to  the  bills  of  lading  in  Turkish  dialect, 
amounted  to  701  tons,  but  on  arriving  at  Aberdeen  only  386  tons  were 
fomid  and  delivered,  and  there  was  a  deficiency  of  210  tons,  which  the 
vessel  could  have  carried  beyond  what  were  actually  put  on  board.  When 
the  cargo  arrived,  the  master  claimed  from  McLean  k  Hope  the  amount  of 
dead  fireight  and  demurrage,  as  well  as  the  freight  for  the  bones  actually 
carried  and  ready  to  be  delivered.  This  being  refused,  McLean  k  Hope 
raised  this  action,  claiming  payment  of  a  sum  in  respect  of  the  non-delivery 
of  the  bones  represented  by  the  bill  of  lading,  and  which  they  claimed  to 
be  entitled  to.  The  owner  raised  a  cross  action  for  the  dead  freight  and 
demurrage.  After  evidence,  the  Lu  O.  held  that  the  owner  was  entitled  to 
his  freight,  dead  freight,  and  demurrage,  and  the  Second  Division  adhered. 

The  LoBD  Chancellor  (Hatherley) — ^The  first  action  was  for  non- 
delivery of  a  cargo  of  bones  which  respt  had  contracted  to  deUver  to 
appts.,  while  the  cross  action  was  for  dead  freight  and  demurrage.  The 
master  of  the  vessel  had  signed  bills  of  lading  for  the  full  amount  of  bones 
in  respect  of  which  the  appellant  sued;  but  the  defence  is,  that  those  bills 
which  were  signed  being  in  the  Turkish  language,  the  master  was  unable 
to  discover  whether  they  were  correct  or  not.  Appts.  have  argued  that 
they  relied  upon  the  correctness  of  those  bills  of  lading,  and  that  these 
were  conclusive  against  the  owner  of  the  ship  as  well  as  the  master.  Now, 
if  the  question  had  been  against  the  master,  it  might  have  been  deemed 
conclusive  against  him;  but  the  bill  of  lading  was  not  conclusive  against 
the  owner.  It  merely  threw  the  burden  upon  him  of  proving  how  there 
came  to  be  so  great  a  discrepancy  between  the  bills  and  the  real  cargo 
delivered.  On  a  view  of  the  evidence,  it  could  not  for  a  moment  be  doubted 
that  the  whole  of  the  cargo  of  bones  put  on  board  had  been  delivered  by  the 
master.  Whatever  may  have  been  the  secret  cause  of  the  deficiency,  it 
was  clear  that  respt  had  carried  the  cargo  entrusted  to  him,  and  was 
entitled  to  the  freight  for  that  quantity.  Then,  as  to  the  claims  for  dead 
frdght,  it  was  argued  that  the  term  was  loose,  and  inapplicable  to  this 
case.  But  dead  freight  merely  meant  the  compensation  for  deficiency  in 
the  cargo  which  the  ship  could  have  carried.  In  the  present  case,  as  the 
only  caigo  carried  was  bones,  it  was  easy  to  calculate  the  additional  amount 
per  ton  wliich  tiie  ship  coidd  have  carxied,  and  for  which  freight  might 
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have  been  earned,  bat  wbicb  the  ship  was  prevented  from  earning.  Oa 
both  grounds,  th^^efore,  the  Court  of  Session  had  come  to  a  right  condoaoo, 
and  the  appeals  must  be  dismissed  with  costs. 

Lords  Chxlmsfobd,  Westbubt,  and  Colonbat  concurred. 

Affinned  with  costa 


SHEMFF  COURT,  PAISLEY.— Sheriff  Cowan. 
Falconeb  Bbothebs  v.  Vebnal. 

Insolvency — lUegcU  preference — Competency  of^  pled  by  exeeptixm  in  Sherif 
Court, — The  pursuers  raised  action  against  defender,  concluding  for  payment 
of  £52,  being  amount  of  their  debt  as  contained  in  certain  bills,  with 
interest  thereon.  It  appealed  that  in  November,  1867,  the  defender,  finding 
himself  in  embarrassed  circumstances,  had  dishonoured  pursuers*  bills,  and 
shortly  thereafter  called  a  meeting  of  his  creditors.  At  that  meeting  a  state 
of  his  affairs  was  submitted,  and  thereafter  his  creditors  (the  pursuers 
included)  agreed  to  accept  a  composition  of  5s  per  £  on  their  debts. 
Between  the  date  of  the  circular  calling  the  meeting  and  the  pursuers  so 
agreeing  to  accept  the  composition,  they  had  contrived  to  obtain  from 
defender  a  considerable  quantity  of  goods — ^an  assignation  to  an  insurance 
policy,  and  a  new  bill  for  £20,  so  as  to  make  up  or  secure  their  debt 
without  the  knowledge  of  the  other  creditors.  The  defender  made  a  pay- 
ment of  £2  and  one  of  £3,  at  different  times,  towards  said  composition,  and 
on  his  refusal  to  pay  more,  the  present  action,  for  the  original  debt  as 
contained  in  said  bills  and  founding  on  them,  was  raised.  After  proof  and 
debate,  the  Sheriff-Substitute  issued  the  following  interlocutor,  which  has 
been  acquiesced  in: — 

Paisley,  2l'st  February,  1871. — Having  heard  parties*  procurators,  and 
considered  the  closed  record,  proof  adduced,  productions,  and  whole  process, 
Finds  in  hct  that  pursuers  are  holders  of  certain  bills  libelled  on,  in  which 
defender  is  debtor:  That  in  the  beginning  of  December,  1867,  the  defender 
being  in  difficulties,  called  hia  creditors  together,  and  having  submitted  to 
them  a  statement  of  his  affairs,  they,  and  among  others  the  pursuers,  on  or 
about  10th  December,  1867,  signed  a  composition  contract  accepting  an  offer 
made  to  them  by  defender  of  5s  per  £:  That  pursuers*  whole  claim  against 
defender  at  that  date,  upon  the  above  mentioned  bills,  amounted  to  £52:  That 
shortly  prior  to  the  meeting  of  creditors,  and  about  the  time  of  the  composi- 
tion contract  being  signed,  the  pursuers  prevailed  upon  defender  to  hand 
over  to  them  certain  goods  in  his  possession,  consisting  of  a  number  of 
pairs  of  boots  and  shoes,  and  of  unmade-up  legs  for  the  same — ^the 
goods  so  returned  being  contained  in  three  parcels,  and  amounting  in 
value  to  £19  sterling:  That  defender  also,  on  the  pursuers*  solicitation, 
handed  over  to  them,  about  the  same  time,  a  policy  of  insurance  upon 
his  own  life  for  £100,  and  signed  his  name  to  a  blank  bill  to  cover  £20^ 
which  he  handed  over  to  them :  Finds  that  defender  has,  since  the  composi^ 
tion  contract  was  signed,  paid  to  pursuers  two  sums  amounting  together  to 
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£5  to  account  therefor :  Finds  farther,  that  dedacting  the  above  sum  of  £19 
from  the  poisaeis'  claim  of  £52,  the  balance  was  £33,  on  which  the 
pursaers*  claim  of  composition  was  £8  5s  sterling,  from  which  there  fdls  to 
be  dedacted  the  above  payments  to  account^  leaving  a  balance  of  £3  5s: 
Finds  in  law  that  the  above  mentioned  transactions  constituted  an  illegal 
preference  in  &vour  of  the  pursuers :  That  before  ranking  on  the  defender's 
estate  the  pursuers  were  bound  to  deduct  from  their  whole  claim  the  value 
of  the  goods  received  from  defender:  That  pursuers  are  bound  to  deliver  to 
defender  the  policy  of  insurance  on  his  life  for  £100  and  the  blank  bill 
signed  by  him  and  in  their  possession,  and  that  until  they  give  him  deliveiy 
thereof  defender  is  entitled  to  refuse  payment  of  the  balance  remaining  un- 
paid of  the  composition  on  his  debt:  Therefore  assoilzies  defender  from  the 
whole  conclusions  of  the  action,  reserving  to  the  pursuers'  their  right  of 
action  for  recovery  of  the  balance  of  composition  upon  deUveiy  of  the 
insurance  policy  and  blank  bUl,  or  in  the  event  of  defender's  failmg  upon 
delivery  of  these  to  pay  said  balance  of  composition,  any  claim  competent 
to  them  for  the  outstanding  balance  of  the  whole  debt,  and  to  defender  all 
competent  defences :  Finds  the  defender  entitled  to  expenses,  and  allows  an 
account  thereof  to  be  given,  and  remits  the  same  when  lodged  to  the  Depute- 
Clerk  of  Court  to  tax  and  report,  and  decerns. 

Note, — ^This  is  a  case  of  some  nicety  and  difficulty,  but  there  can  be  little 

doubt  as  to  the  facts  of  the  case.     It  is  not  often  that  the  hidden  transactions 

by  which  dishonest  creditors  seek  to  gain  for  themselves  an  illegal  preference 

and  to  oppress  a  poor  man  who  is  under  their  power,  come  so  clearly  to 

light     To  the  Shenfif-Substitute  it  appears  to  be  established,  without  Robert 

Falconer's  evidence,  that  three  parcels  of  goods  were  returned  to  pursuers  at 

the  time  of  the  arrangement  with  the  creditors — ^the  two  witnesses  Dolty 

M*Bride  and  William  Youngson  Dykes  giving  very  important  evidence;  but 

when  Robert  Falconer  in  his  examination  admits  that  the  calculation  on 

which  they  proceeded  in  getting  the  blank  bill  for  £20  signed,  was  that 

pursuers'  claim  of  £52  would  be  thus  satisfied  in  full,  if  the  composition 

(£13)  was  paid,  there  is  thereby  a  distinct  admission  that  the  value  of  the 

goods  received  from  defender  was  £19,  and  it  is  of  small  consequence  that 

after  the  parcel  of  goods  have  been  lying  in  pursuers'  shop  for  a  period  of 

three  years,  so  undistinguished  from  their  stock,  that  Thomas  Falconer  was 

not  aware  of  their  existence,  and  without  note  or  inventory  taken  at  the 

time,  the  80  or  100  pair  of  boots  and  shoes  should  have  diminished  to  18, 

and  that  from  being  worth  £19  their  value  has  descended  to  £5.     As  to 

the  facts  of  the  insurance  policy  and  blank  bill,  there  is  really  no  serious 

qaedtion.     The  point  of  nicety  and  difficulty  is  whether,  admitting  that 

there  was  an  illegal  preference  challengeable  by  defender's  creditors,  the 

bankrupt  can  himself  challenge  it  or  plead  it  in  defence  to  this  action;  as 

regards  the  insurance  policy  and  the  blank  bill,  the  Sheriff-Substitute  is  of 

opinion  that  he  can,  and  as  regards  the  goods  returned,  that  he  cannot.    The 

authoritative  case  of  Arrdf  4  S.,  499,  followed  by  the  more  recent  cases  of 

^acfarlane  v.  Niool^  1864,  and  of  Bank  of  Scotland  v.  Fcadds,  8th  July, 

1870,  which  in  some  respects  is  even  stronger,  appear  to  him  conclusive  on 

the  pdnt    WhaJt  was  ruled  in  ArroTi  case  was  that  a  bankrupt  who  had 

gnmted  bills  to  a  creditor  over  and  above  the  composition  accepted,  in  order 

to  induce  him  to  concur  in  the  composition,  was  entitled — ^when  he  paid 

onder  1^  oompiilBitor  the  said  bills  which  had  passed  into  tiie  hands  of 
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oneroos  indoneea^-to  obtain  firom  the  creditor  repetition  of  the  sams  so  paid. 
Now,  the  principle  of  that  case  seems  to  be  that,  as  in  turpi  eatua  pciiar  at 
eoTiditio  poasidaUiSf  the  bankrupt  being  in  possession  of  tiie  cash,  to  wHch 
the  bill  might  be  regarded  as  merely  the  assignation,  could  not  be  compelled 
by  the  creditor  to  pay  it  to  him,  and  when,  by  the  act  of  the  creditor  pottii^ 
the  bill  into  circulation,  he  was  compelled  to  pay  it  to  an  onerous  indoisee, 
he  was  entitled  to  an  action  which  would  restore  him  to  the  same  poBition 
as  he  stood  in  at  the  date  of  the  illegal  transaction.     Even,  therefore,  if  the 
pursuers  put  this  bill  into  circulation,  the  defender  would  be  entitled  to 
recover  from  pursuers  the  sum  paid  under  it,  and  the  case  of  Fauldi  goes 
further  in  holding  that  he  could  have  resisted  payment  against  an  oneroid 
indorsee.     The  principle  of  the  case  seems  also  to  apply  to  the  policy  of 
insurance,  of  which  pursuers  retained  possession.     The  Sheriff-Substitute  has 
therefore  held  that  until  the  defender  is  put  in  possession  of  these  two 
documents,  the  pursuers  cannot  demand  the  composition  from  him,  and  if 
they  cannot  demand  the  composition,  they  cannot  claim  the  advantage 
resulting  to  a  claim  in  the  original  debt,  in  respect  of  the  composition  not 
being  timeously  discharged — for  that  failure  is  occasioned  by  their  refusal 
to  part  with  these  documents.     The  Sheriff-Substitute  has  not  given  effect 
to  defender's  contention  that  pursuers  ought  to  impute  the  J&19  of  goods 
in  extinction  of  the  composition  debt,  for  the  reason  that  the  return  of  these 
goods  was  voluntary  on  the  part  of  the  defender,  and  not  under  compulsioa 
Legal  compulsitor  or  physi(^  force  might,  and  indeed  would,  have  caused  a 
different  result,  but  moral  compulsion,  especially  when  mingled,  as  in  this 
case,  with  the  hope  of  future  Isivours,  cannot  deprive  the  return  of  these 
goods  of  the  character  of  a  voluntary  return,  and  that  element  of  voluntari- 
ness prevents  the  defender  from  now  claiming  that  that  part  of  tbe  ill^ 
transaction  between  him  and  the  pursuers,  be  set  aside. 
Act, — Hodge,  Young,  <0  Martin.^-^^AU. — Thomas  MacEobert. 


SHERIFF  COURT  OF  LANARKSHtfeE,  HAMILTON.— 

Sheriffs  Bbll  and  Spens. 

A.  B.  V.  C.  D.— Fc6.,  1871. 

Pawnbroker — Right  of  a  married  woman  to  impignoraie  the  goods  in 
communion  and  'paraphernalia, — ^A.  B.  presented  a  petition  to  the  Sheriff, 
setting  forth  that  on  various  specified  dates  his  wife  had  "  illegally,  un- 
warrantably, and  without  his  consent  or  knowledge,  abstracted  and  removed, 
or  abstracted,  and  caused  E.  F.,  a  servant  then  in  his  employment,  or  some 
other  person  to  the  petitioner  unknown,  to  remove  from  the  petitioner's 
house  at  G.,  and  on  or  about  said  dates,  illegally  and  unwarrantably,  and 
without  the  knowledge  or  consent  of  the  petitioner,  pawned  or  pledged 
with  the  respondent  within  his  pawnbroking  premises  in  Hamilton,'' 
certain  articles  enumerated  in  a  list  contained  in  the  petition,  and  also 
mentioned  in  the  pawn  tickets  produced.  After  proof,  and  various  steps 
of  procedure,  the  S.  S.  pronounced  the  following  interlocutor: — 

Hamilton,  26th  July,  1870.— The  S.  S.  having  heard  parties*  procoiaton, 
etc..  Finds  that  this  is  an  action  brought  by  the  petitioner  for  deliveiy  of 
certain  articles  alleged  to  be  his  property,  or  subject  to  his  right  of  adminis- 
tration, and  in  the  possession  of  the  respondent:  Finds  that  the  articles 
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claimed  by  the  petitioner  are  specified  in  the  list  No.  24  of  process:  Finds 
it  proved  that  the  articles  therein  set  forth  were  pawned  by  the  petitioner's 
wife,  or  by  a  servant  acting  generally  under  her  orders,  without  the  know- 
ledge and  consent  of  the  petitioner^  within  the  office  of  the  respondent,  who 
is  a  pawnbroker  in  Hamilton,  during  various  periods  between  3d  March 
and  10th  October,  1868:  Finds  that  these  articles  were  partly  paraphernalia 
and  partly  the  entire  property  of  the  petitioner:  Finds  that  said  list  No. 
24  of  process  correctly  specifies  the  various  sums  of  money  upon  the 
articles  pawned,  amounting  in  all  to  £48  10s,  which  sums  were  paid  to 
E.  C,  a  witness  and  servant  in  the  employment  of  the  petitioner,  and 
acting  on  the  instructions  of  his  wife:  Finds  it  proved  that  the  petitioner 
did  not  receive  any  part  of  these  sums,  or  knew  of  their  receipt  or  the 
application  thereof  until  subsequent  to  the  date  bf  the  pawning  of  the  last 
article  in  said  list:  Finds  it  instructed  by  No.  38  of  process,  and  by  the 
proof,  that  the  letter  No.  39/5  was  written  on  or  about  the  22d  day  of 
July,  1868,  and  was  received  by  the  respondent,  or  those  acting  for  him, 
on  or  about  said  date:  Finds  that  the  fact  of  these  pawning  transactions 
being  outwith  the  knowledge  and  authority  of  the  said  petitioner,  was 
brought  home  to  the  respondent,  or  those  acting  for  him,  if  not  previously, 
at  all  events  on  or  about  the  said  22d  July,  1868:  Finds,  in  law,  that  the 
TariouB  articles  non-paraphernalia  could  not  be  pawned  by  the  petitioner's 
wife  unless  authorised  by  him;  and  as  regards  the  paraphernalia,  these, 
although  the  wife's  property,  yet  nevertheless  being  liable  to  the  petitioner's 
right  of  administration,  could  also  not  lawfully  be  pawned  by  the  petitioner's 
wife  without  her  husband's  consent:   Finds,  therefore,  that  the  whole 
articles  were  unlawfully  pawned,  and  at  common  law  the  owner  of  goods 
unlawfully  pawned  is  entitled  to  seek  and  obtain  re-deliveiy  thereof:  Finds, 
also,  that  the  petitioner's  right  so  to  do  extends  to  the  paraphernalia,  though 
not  technically  his  property:  Finds  it  unnecessary  to  ordain  the  respondent 
to  lodge  a  specification  of  the  articles  pledged  with  him,  as  aforesaid,  in 
terms  of  the  primary  craving  of  the  prayer  of  the  petition  in  respect  of  said 
list  No.  24  of  process,  which  holds  a  sufficient  specification  of  the  whole 
articles  pawned,  and  ordains  the  respondent  to  make  delivery  to  the 
petitioner  of  tho  articles  therein  set  forth,  viz.,  (here  follows  a  list  of  the 
various  articles) :  Ordains  the  said  delivery  to  be  made  within  fourteen  days, 
with  certification  in  case  of  failure:  Finds  the  respondent  liable  in  expenses, 
bot,  for  the  reasons  in  subjoined  note,  subject  to  some  modification:  Allows 
an  account  thereof,  etc. 

The  S.  &,  in  a  lengthened  note,  detailed  the  grounds  on  which  his  judg- 
ment proceeded.  We  make  the  following  extracts: — ^The  S.  S.  thinks  the 
evidence  conclusive,  that  the  petitioner  was  ignorant  of  these  transactions; 
tbat  is  instructed  by  the  evidence  [reference  to  proof].  His  wife  had, 
therefore,  no  authority  to  contract  with  regard  to,  or  impignorate,  the  non- 
paraphernal  articles  which  were  the  petitioner's  property.  Although  para- 
phernal articles  are  the  wife's  property,  yet,  as  they  are  subject  to  the 
husband's  right  of  administration,  and  no  contract  regarding  them  can 
competently  be  made  without  the  husband's  consent  (Fraser  L,  422), 
no  disdnction  seems  able  to  bo  drawn  between  the  illegality  of  the  con- 
tract between  the  petitioner's  wife  and  the  respondent^  with  regard  to  the 
non-paraphemal  articles,  tho  property  of  her  husband,  the  petitioner,  and 
that  of  the  contract  with  regard  to  the  paraphernal  articles  technically 
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belongpb[ig  to  the  wife,  bat  sabject  to  the  right  of  adminiatntion  of  the 
huflbfuicL 

The  S.  SI  holds,  at  common  law,  that  the  pawnbroker  having  hid  no 
right  to  contract  with  the  wife,  most  now  deliver  up  the  articles  claimed, 
on  the  husband's  requisition  to  that  effect  The  S.  S.  would  be  inclined 
to  hold  this,  even  although  the  pawnbroker  had  proved  there  was  perfect 
bonaJicUs  on  his  part;  but  in  this  case  it  seems  clear,  that  on  or  about  the 
first  entries  in  the  list,  No.  24  of  process,  the  knowledge  of  the  transactioDS 
being  without  the  cognisance  of  the  husbandi  was  brought  home  to  the 
respondent  or  those  acting  for  him 

The  action  is  brought  at  common  law.  Under  39  and  40  Qea  III., 
cap.  99,  &  13,  it  is  enacted  with  reference  to  goods  unlawfnlly  pawoed, 
that  if  the  owners  shall  make  out  that  they  are  so  before  any  Justice  or 
Justices  of  the  Peace,  these  Justice  or  Justices  shall  order  their  re-delivery. 
In  a  case  of  Tweddel  v.  Duncan,  June  9,  '41,  3  D.,  p.  998,  which,  as  bx 
as  the  S.  S.  is  aware,  is  the  only  reported  case  where  the  point  of  the  pawning 
of  her  husband's  goods  by  a  wife,  and  his  right  to  claim  re-deliveiy,  wbs 
entertained  in  the  Courts  of  Law^  the  question  was  there  raised  whether 
or  not  this  13th  section  of  the  Pawnbrokers'  Act  conferred  upon  the 
Justices  of  the  Peace  a  privative  jurisdiction  with  which  the  Sheriff  Courts 
had  no  power  to  interfere.  In  Lord  Jeffrey's  note,  he  says — ''The  Lord 
Ordinary  inclines  to  think  the  jurisdiction  created  and  conferred  by  that 
Act  was  substantially  privative,  and  that  all  questions  as  to  the  proper 
management  of  the  pawnbroking  business,  or  as  to  contracts  between  such 
a  trade  and  his  customers,  were  meant  to  be  peculiar  to  the  Justices;  bat 
this  he  conceives  was  not  in  any  sense  a  question  of  that  description;  it  was 
a  mere  common  application  to  the  Judge  Ordinary,  for  recovery  of  the 
petitioner's  property,  said  to  have  been  unduly  abstracted  and  deporited  in 
the  premises  of  the  complainer."  In  the  Inner  House,  the  point  was  con- 
sidered, and  there  the  Judges  unanimously  held  that  the  statute  did  not 
take  away  the  husband's  right  at  common  law  to  recover  the  goods  which 
had  been  unlawfully  abstracted  from  his  possession.  This  case  seems 
clearly  to  rule,  that  as  regards  the  non-paraphernal  articles  pawned  by  the 
wife,  the  13th  section  referred  to  does  not  in  any  way  prevent  an  applica- 
tion at  common  law  to  the  Sheriff  for  the  delivery.  It  does  not,  however, 
decide  that  the  paraphernalia  could  completely  be  claimed  in  an  action  at 
common  law.  In  the  case  of  Tweddel,  the  pledging  of  the  articles  there 
was  regarded  as  an  act  of  theft,  or  something  like  it  on  the  part  of  the  wife, 
and  it  was  upon  that  ground  the  Judges  in  the  Inner  House  seemed  mainly 
to  rely,  in  holding  that  the  13th  section  did  not  take  away  the  right  of 
common  law,  to  crave  for  restitution  of  certain  property.  It  is  a  somewhat 
difficult  point  whether  or  not  the  paraphernalia  pawned  in  this  case  can 
be  ordered  to  be  restored  on  an  application  at  common  law.  The  para- 
phernalia being  the  wife's  property,  the  abstraction  from  her  husband's 
house  cannot  be  said  to  be  theffc.  It  was  an  unlawful  contract,  between 
petitioner's  wife  and  the  respondent,  to  pawn  them  without  the  knowledge 
and  authority  of  her  husband,  as  her  administrator-in-law;  and  the  question 
comes  to  be,  this  being  a  contract  as  to  her  own  property,  though  not  a 
lawful  contract,  could  any  application  for  the  re-delivery  be  made  to  any 
other  tribunal  or  magistrate  than  the  Justices  of  the  Peace?  In  the  first 
phice,  the  S.  S.  does  not  think  it  is  decided  in  the  case  of  Ttoeddd  v.  Dunocm, 
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that  the  statute  took  away  the  right  at  common  law  to  recover  goods  an- 
lavfully  pawned,  and  the  S.  S.  is  not  inclined  to  hold,  in  the  absence  of 
express  authority  upon  the  point,  that  the  jurisdiction  created  by  the  13th 
section  of  the  Pawnbrokers*  Act  is  privative;  in  the  second  place,  the 
taking  away  by  a  wife  of  goods  which  are  subject  to  the  right  of  admini- 
stration of  her  husband,  though  it  cannot  be  said  to  be  theft,  yet  it  is  an 
andue  abstraction  of  articles  from  the  husband*s  control,  and  on  these 
groaods,  the  S.  S.  holds  that  the  application  at  common  law  for  the  resti- 
tution of  the  paraphernal  articles  is  competent  in  this  Court.  It  would, 
andoabtedly,  be  competent  to  make  an  application  for  the  restitution  for 
paraphernalia  unduly  pawned  to  the  Justices  of  the  Peace,  but  the  S.  S. 
does  not  hold  that  its  competency  in  that  tribunal  prevents  its  competency 
here. 
Od  appeal,  the  Sheriff  pronounced  the  following  interlocutors: — 
Qlasgow,  7th  Dec.,  1870. — Having  heard  parties*  procurators,  etc.,  ad- 
heres to  the  findings  in  the  interlocutor  appealed  against,  that  all  the  articles 
specified  in  the  list  No.  24  were  pawned  with  the  defender  in  the  course  of 
the  year  1868,  by  the  pursuer's  wife;  that  the  various  sums  of  money  stated 
ia  said  list,  and  amounting  in  all  to  £48  10s.,  were  advanced  thereon; 
that  said  articles  were  partly  the  pursuer's  property  and  partly  paraphernal; 
that  the  pursuer  did  not  receive  any  of  the  sums  obtained  therefor,  and 
did  Dot  know  of  their  having  been  pawned  till  some  time  after  the  date  of 
the  last  im pignoration,  and  that  the  defender  was  made  aware  at  an  early 
stage  of  the  transactions  that  the  pawning  was  without  the  pursuer's  know- 
ledge or  authority:  Finds  farther,  and  more  particularly,  that  the  sums 
received  upon  the  articles  pledged,  which  were  not  paraphernal,  amounted 
to  £18  10s  or  thereby;  and  the  sums  received  on  the  articles  which  were 
paraphernal,  amounted  to  £30  or  thereby:  Finds  it  not  proved  that  the 
pawning  was  occasioned  by  family  necessities,  it  being  on  the  contrary  proved 
that  the  pursuer  always  supplied  sufficient  means  for  the  maintenance  of 
his  wife  and  children:  Finds,  however,  that  a  certain  portion  of  the  money 
raised,  amounting  as  near  as  can  be  ascertained  from  the  evidence  (see 
pages  19, 20, 28,  29, 30,  and  38),  to  £15  or  thereby,  was  applied  in  payment 
pro  tanto  of  an  account  for  drapery  goods,  supplied  to  the  pursuer's  wife  by 
H.  8.,  draper,  Hamilton,  and  of  one  or  two  other  petty  family  debts: 
Finds  that  a  wife  cannot  validly  impignorate  even  her  paraphernalia,  and 
mack  less  any  of  the  non-paraphernalia  goods  in  communion,  without  her 
hasband's  consent,  but  she  may  effectually  impignorate  her  paraphernalia 
in  security  of  her  husband's  debts,  even  without  his  consent,  Erskine,  B.  1, 
T.  2,  sect.  27,  see  also  the  case  of  Clark  v.  Sharp,  31st  January,  1717, 
Mor.  p.  5990,  the  rubric  of  which  is,  "  a  wife  may  effectually  pawn  her 
paraphernalia  for  her  husband's  debts :  *'  Finds  that  it  follows  that  in  as  far 
as  the  monies  advanced  on  the  goods  now  in  question  were  applied  by  the 
parsuer's  wife  to  her  own  purposes,  such  advances  afford  no  good  answer  to 
the  pursuer's  claim  for  re-delivery  on  any  ground  of  retention  against  him: 
Finds  that  in  as  far  as  appears,  none  of  said  monies  were  applied  by  the 
parsuer's  wife  in  security  or  payment  of  debts  for  which  he  would  have 
been  answerable,  except  the  above  sum  of  £15,  which,  in  so  far  as  it  went 
to  K  S.y  must  be  held  to  be  a  payment  in  liquidation  of  that  part  of  his 
account  which  was  not  excessive,  and  for  which  the  pursuer  would  have 
been  liable,  and  in  so  far  as  it  went  to  pay  the  other  petty  family  debts, 
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relieved  the  pnroaer  of  them  likewise,  and  was  in  this  way  in  rem  fernm 
of  said  pursuer:  Finds  that  it  being  also  instructed  that  the  said  £\5  wm 
raised  by  the  impignoration  of  some  of  the  pursuer's  wife's  paraphernalia, 
the  pursuer  is,  as  regards  these  particular  articles,  not  entitled  to  re-delivery 
except  upon  payment  of  the  said  sums  advanced  on  them:  Therefore,  so  far 
alters  the  interlocutor  appealed  against,  and  Finds  that  the  defender  is 
bound  to  make  delivery  to  the  pursuer  of  the  whole  of  the  articles  specified 
in  the  list  No.  24  on  receiving  payment  from  the  pursuer  of  the  said  sam 
of  £15,  but  that  in  the  event  of  the  pursuer  declining  to  make  said  paymenl, 
the  defender  is  bound  to  deliver  the  whole  of  said  articles,  with  the  excep- 
tion of  a  portion  of  the  paraphernalia  amoanting  in  value  to  £15.  and  before 
pronouncing  farther,  appoints  the  case  to  be  enrolled  in  the  SherifiTs  Appeal 
Roll  of  the  14th  inst,  that  parties  may  be  heard  as  to  the  form  in  which 
decree  should  be  pronounced. 

Glasgow,  15th  December,  1870. — Having  again  heard  parties'  procurators, 
in  respect  it  is  stated  for  the  pursuer  that  he  is  willing  to  pay  the  sum  of 
£15  referred  to  in  the  preceding  interlocutor,  unico  corUextu  with  obtaining 
delivery  of  the  unpledged  articles  in  question,  as  set  forth  in  the  S.  S  *s 
interlocutor,  ordains  the  defender  to  give  delivery  accordingly,  on  said 
payment  being  made:  Finds,  as  regards  expenses,  that  the  pursuer  has 
been,  in  the  main,  though  not  entirely,  successful  in  the  litigation:  Therefore 
finds  the  defender  liable  in  two-thirds  of  said  pursuer^s  costs,  qiioad  ultra, 
and  with  these  alterations,  adheres  to  the  interlocutor  appealed  against, . 
and  decerns. 

Act, — William  Broum,  SolicitoTf  Hamilton, AU, — T,  J.  S  W.  A,  Dyha, 

Solicitors,  Hamilton, 

ABERDEEN  AND  KINCARDINE— SMALL  DEBT  COURT, 
STONEHAVEN.— Sheriff  Dove  Wilson. 

Tevbndale  V,  Taylor. — March  7. 

Quoad  Sacra  Minister — Poor  Rate. — ^This  was  an  action  for  poor  ratra 
brought  by  the  inspector  of  poor  of  a  parish  against  a  quoad  sacra  parish 
minister.  The  defence  was  that  such  ministers  were  not  liable  in  poor  rates, 
on  their  manses  and  glebes.  The  defender  cited  Heritors  ofCargUl  v.  Tada; 
29th  Feb.,  1816,  F.C.,  and  Gibson  v.  Forbes,  14th  June,  1852,  1  Macqueen, 
106,  as  showing  that  the  regular  parochial  clergy  were  exempt,  and  7  and  S 
Vict.,  c.  44,  s.  9 — the  Act  by  which  the  rights  of  quoad  sacra  ministers  are 
regulated — as  showing  that  the  right  of  exemption  was  extended  to  them. 
The  words  of  the  Act  relied  on  were: — *^  It  shall  and  may  be  lawful  for  the 
ministers  and  elders  of  such  [quoad  sacra]  parish  to  have  and  enjoy  the 
status,  and  all  the  powers,  rights,  and  privileges  of  a  Parish  Minister  and 
Elders  of  the  Church  of  Scotland."  The  pursuer  cited  Adams  v.  M^Leroy, 
18th  Dec,  14  D.  248. 

The  S.S.  held  that  the  defender  was  not  entitled  to  the  exemption 
claimed.  It  was  contrary  to  the  assessing  clauses  of  the  poor  relief 
Act,  as  well  as  to  the  common  law,  to  give  a  right  of  exemption,  and  a 
person  claiming  such  a  right,  must  show  beyond  all  question  that  the  U^ 
entitled  him  to  it  The  defender  had  failed  to  do  that.  It  was  immaterial 
what  was  the  origin  of  the  right  of  exemption  possessed  by  the  regular 
clergy:   the  only  question  was  whether  the  statute  relied  on  extended  the 
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right  to  qitoad  aacra  clergymen.  Looking  at  the  wording  of  the  Act^  the 
object  of  it  seemed  to  be  to  give  to  qv^oad  Bocra  ministers  the  status  of 
parish  ministers,  so  that  they  might  be  on  a  par  with  them  in  so  far  as 
coDcemed  everything  requisite  for  the  performance  of  duty.  The  Act  had 
not  used  the  language  which  it  would  naturally  have  used  had  it  been 
intended  to  confer  the  right  of  exemption  claimed.  In  that  case 
the  right  would  have  been  either  specially  mentioned,  or  some  such  expres- 
sion as  "immunities,'*  clearly  comprehending  it,  would  have  been  used. 
Nor  had  the  Act  conferred  the  right  Looking  to  the  language  used,  it 
could  not  be  held  to  confer  any  powers,  rights,  and  privileges  except  those 
which  were  enjoyed  by  all  parish  ministers.  Here  the  claim  was  for  an 
exceptional  right,  possessed  only  by  those  parish  ministers  who  were  in 
possession  of  manses  and  glebes.  Even  supposing  the  Act  could  be  read 
as  meaning  that  quocui  sacra  ministers  who  were  found  in  correspondipg 
circumstances  were  to  be  entitled  to  claim  any  right  which  a  parish 
minister  in  similar  circumstances  could  claim,  the  defender  could  not 
sacceed.  The  circumstances  did  not  correspond.  He  was  not  in  possession 
of  the  subjects  entitling  him  to  the  exemption.  His  house  and  the  bit  of 
ground  attached  to  it  were  not  a  manse  and  glebe  in  the  eye  of  the  law. 
The  word  glebe  did  not  occur  in  the  statute  at  all,  and  although  the  word 
manse  did  occur,  the  context  showed  that  it  was  always  used  in  its  popular 
and  not  in  its  legal  sense.  The  expression  used  in  the  Act  was  "  dwelling 
house  or  manse'*  and  occasionally  "  dwelling  house"  alone,  dwelling  house 
being  always  the  leading  expression  and  manse  being  simply  used  as  its 
equivalent  This  loose  use  of  the  word  manse  in  the  Act  could  not  be 
taken  as  conferring  on  the  dwelling  house  of  a  quoad  Bocra  minister  the 
legal  qualification  of  a  manse,  or  the  privileges  appertaining  to  one. 


(Snglis^  Casts* 

Neguoence — LiabUUy  of  railway   company  for  injury  to  passenger 

under  contract  to  carry  over  other  line. — Pit  took  a  ticket  of  defts.  entitling 

him  to  be  carried  from  A  to  £.     An  intermediate  portion  of  the  journey 

Was  over  the  line  of  the  T.  Y.  Co.,  over  which  defts.  had  running  powers 

on  payment  of  tolls,  the  whole  traffic  arrangements  over  the  T.  Y.  line 

being  left  by  the  special  Act  in  the  control  of  the  T.  Y.  Co.     On  that 

portion  of  the  line  the  train  of  defts.,  in  which  pit  was,  ran  into  a  train 

of  the  T.  Y.  Co.,  and  pit  was  injured.     The  collision  was  owing  solely  to 

the  negligence  of  the  servants  of  the  T.  Y.  Co.,  in  sending  on  their  own 

train  without  the  proper  tail-light,  and  allowing  deft.'s  train  to  proceed  on 

the  same  line  of  rails  too  soon  after  their  own  train,  without  giving  any 

warning  to  the  driver  of  defts.  train : — Held,  on  the  authority  of  TM  G. 

W.  R.  Co.  V.  Blake  7  H.  &  N.  987,  31  L.  J.  Ex.  346  and  BwUon  v.  N,  E, 

R.  Co.,  37  L.  J.  Q.  £.  258,  L.  R.  3  Q.  £.  d49,  that  defts.  were  liable 

for  the  negligence  of  the  T.  Y.  Co. — Tliomas  v.  Hhymney  By.  Go.,  39  L.  J. 

Q.  B.  141. 

PowsB  OF  Appointment — Fraud  cm  power.— An  appointment  made  as 
part  of  an  arrangement  between  the  appointer  and  appointee,  for  improving 
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the  subject  matter  of  the  appointment  for  the  benefit  of  all  the  objects  of 
the  power,  is  not  invalid  by  reason  of  the  appointment  being  also  incidentelly 
for  the  benefit  of  the  appointer.  A  tenant  for  life  of  lands,  under  a  power 
to  appoint  to  his  children,  who  also  were  entitled  in  default  of  appointmeut, 
appointed  the  whole  to  his  eldest  son  for  the  purpose  of  haying  them 
resettled  substantially  upon  the  same  trust,  but  subject  to  a  power  for 
granting  building  leases  to  be  exercised  by  trustees,  with  the  consent  of 
the  tenant  for  life  and  the  eldest  son : — Held^  a  valid  exercise  of  the  power. 
Observations  on  Topham  v.  Duke  of  Portland. — 32  L.  J.  Ch.  257;  1  De 
G.  J.  &  S.  577. --In  re  HuMa  Charity,  39  L.  J.  Ch.  499. 

Stock  Exohanob — Sale  of  shares — Aame  day — Contract  by  Broker  of 

Vendor,  arid  ratijication  by  him. — Pit.,  through  G.  and  R,  stockbrokers, 

entered  into  a  contract  with  M.,  a  stockjobber,  for  the  sale  from  pit  to  M. 

for  next  account  day  (27th  April)  of  a  certain  number  of  £50  shares  iathe 

Imperial  Mercantile  Credit  Association  (Lim.,)  with  £5  paid  up,  on  which 

a  second  call  of  £o  had  been  made  but  was  not  then  due.     M.  arranged 

with  deft  that  he  should  "  take  in  "  100  of  these  shares  at  £3  discount  fur 

him,  the  effect  of  that  arrangement  being  to  entitle  M.  on  the  name  day  to 

receive  from  deft  a  ticket  containing  the  name  and  address  of  the  person 

into  whose  name  it   was  proposed  to  transfer  the  shares.     The  amount 

which  deft  would  have  to  pay  on  the  settling  day  to  the  holder  of  the 

ticket  was  £200,  and  M.  was,  by  his  contract  with  G.  and  £.,  bound  to 

furnish  them  with  a  ticket  of  the  s^me  kind;  and  if  deft  had  passed  to  M. 

the  ticket  which  M.  was  entitled  to  demand,  M.  might  have  passed  it  on 

to  G.  and  R,  settling  with  them  for  the  difference  between  the  £200  and 

the  price  they  were  entitled  to  receive  from  him.    No  such  ticket,  however, 

was  passed  by  deft,  to  M.,  nor  by  M.  to  G.  and  B.;   but  an  informal 

memorandum  was  delivered  by  deft  to  M.,  and  by  M.  to  G.  and  £.,  and 

it  was  arranged  between  G.  and  B.  and  deft,  that  the  delivery  of  the  name 

by  deft   should  stand  over  until  required  by  G.  and  B.      Pit,  on  the 

settling  day,  executed  a  transfer  of  the  100  shares  containing  a  blank  for 

the  name  of  the  transferee,  and  transmitted  it  to  his  brokers,  along  with 

the  certificates  of  the  shares.     On  30th  April  G.  and  B.,  as  pit's  brokers, 

paid  the  call,  amounting  to  £500,  and  on  same  day  deft,  paid  to  G.  and  B. 

the  amount  of  the  call,  the  £200,  and  the  stamp  on  the  transfer,  and 

settled  with  M.     Deft  received  the  certificates,  but  the  transfer  remained 

in  the  hands  of  G.  and  B.     Deft  afterwards  delivered  a  ticket  to  G.  and 

B.,  with  the  name  of  J.  B.  I.  upon  it,  but  nut  containing  his  address,  on 

which  account  it  was  returned  to  deft,  as  imperfect;  and  on  3rd  May  the 

name  of  J.  B.  L,  of  Smyrna,  was  inserted  in  the  blank  transfer,  which,  on 

account  of  the  failure  of  the  company,  was  never  registejred.     Pit  having 

been  placed  on  the  list  of  contributories,  a  call  of  £5  per  share  was  paid  by 

him.     Pit.  having  brought  an  action  against  deft  to  recover  the  amount  i»f 

the  call  so  paid: — Held,  that  there  was  a  contract  through  G.  and  B.  between 

pit  and  deft  whereby  deft,  promised  that  when  so  required,  he  wuuid 

deliver  a  name  into  which  the  shares  might  be  transferred;  a  promise  for 

which  there  was  a  sufficient  consideration  in  the  fact  that  G.  and  B.,  who 

might  on  the  same  day  have  demanded  on  behalf  of  pit.  a  regular  ticket, 

refrained  from  doing  so  at  deft's  request,  whereby  pit.  lost  his  remedy  by 

selling  out  on  that  day,  and  deft,  gained  time  as   between  him  and  M. 

That  pit.  was  probably  not  bound  to  adopt  the  act  of  his  brokers  in  making 
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this  tmnsiial  contract;  but  he  was  at  liberty  to  do  so,  and  by  bringing  this 
action  he  had  done  so.  That  the  name  of  a  foreigner  resident  at  Smyrna, 
which  had  been  offered  by  deft  in  fulfilment  of  his  promise,  was  one  to 
which  a  reasonable  objection  might  be  made;  that  pit's  brokers  had  not 
waived  this  objection,  even  supposing  that  they  could  have  bound  the 
plaintiff  by  so  unreasonable  an  agreement;  and  therefore  that  pit.  was 
entitled  to  recover  from  deft,  the  amount  of  the  call  with  interest. — Allen 
V.  Graves,  22  L.  T.  Rep.  N.  S.  677,  39  L.  J.  Q.  B.  157. 

Patent — Infiingemeni — Buying  and  selling  articles  manufactured  by 
machine  which  is  an  infringement — Variation  between  provisional  and 
complete  speci/iccUifM, — Pit  took  out  a  patent  for  improvements  in  the 
iDanu£Eicture  of  frills  or  ruffles^  and  in  the  machinery  or  apparatus  employed 
therein.  His  specification  described  the  invention  as  relating  to  a  peculiar 
manufacture  of  frills  or  ruffles,  and  a  peculiar  combination  of  mechanism  to 
be  applied  to  a  sewing  machine  for  producing  the  same,  by  which  the  fabric 
was  tulded  or  crimped  by  a  reciprocating  knife,  and  the  folds  stitched  by  the 
sewing  machine,  so  as  to  be  kept  permanently  in  their  place.  The  claim 
was,  first,  for  the  general  construction,  arrangement^  and  combination  of 
machinery,  apparatus  or  means  for  producing  crimped  or  plaited  frills  or 
trimmings  iu  a  sewing  machine;  secondly,  for  the  application  and  use  of  a 
reciprocating  knife  for  crimping  fabrics  in  a  sewing  machine;  thirdly,  for 
the  peculiar  manufacture  of  crimped  or  plated  frills  or  trimmings,  as 
described  in  a  drawing  which  represented  a  double  frill.  Knives  have  been 
lued  for  crimping  by  hand,  but  plaintiff's  use  of  a  reciprocating  knife  was 
novel.  Defts.  bought  and  sold  iu  their  trade  as  drapers  plaited  trimmings 
made  by  one  Orr,  by  a  machine  which  crimped  or  folded  the  material  by 
means  of  an  oscillating  or  reciprocating  knife,  but  did  not  sew  the  trimmings, 
the  sewing  being  done  subsequently  by  hand  or  sewing  machine.  This  use 
of  the  reciprocating  knife  was  an  infringement  of  pit's,  patent: — Hdd,  first, 
that  pit's  patent  was  for  a  new  mode  of  manufitcturing  frills  and  ruffles  by 
means  of  a  reciprocating  knife,  and  was  not  for  a  new  frill  or  ruffle,  and 
therefore  the  subject  of  the  patent  was  a  good  subject;  secondly,  that  the 
etseutial  improvement  introduced  by  pit  was  the  use  of  a  reciprocating 
knife,  and  that  his  patent  did  not  apply  simply  to  the  use  of  such  a 
reciprocating  knife  in  a  sewing  machine,  and  therefore,  that  Orr's  process, 
which  used  a  reciprocating  knife  separately  from  a  sewing  machine,  was  an 
infringement  of  pit's  patent ;  thirdly,  that  the  buying  and  selling  by  defts., 
in  large  quantities,  of  trimmings,  which  they  knew  to  have  been  made  by 
Orr's  process,  was  an  infringement  by  them  of  plaintiff's  patent,  even  though 
they  did  not  know  that  Orr's  process  was  an  infringement  of  plaintiff's 
patent  The  title  of  the  patent  being  for  improvements  in  the  manufacture 
of  frills  or  ruffles,  and  the  provisional  specification  describing  the  invention 
as  reUiting  to  a  particular  manufacture  of  frills  or  ruffles,  the  complete 
specification  described  the  invention  as  relating  to  a  particular  manufacture 
of  frills,  ruffles,  or  trimmings: — Held,  that  this  was  no  such  material  variation 
as  tu  render  the  patent  invalid. — Wight  v.  Hiichock,  39  L.  J.  Ex.  97. 

PttiNCiPAL  AND  Agent — Sold  note, — An  agent  who  enters  into  a  contract 
in  Liindon  in  the  form,  *'  Sold  P.  about  200  quarters  of  wheat  (as  agent 
fur  J.  S.  &  Co.,  of  Dantzig)  similar  to  sample,  etc.,"  but  does  not  sign  as 
agent,  is  liable  to  be  sued  on  the  contract  the  description  "  as  agent,"  iu 
the  body  of  the  document  not  being  sufficient  to  do  away  with  the  effect 
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of  the  unqaalified  signaturey  which  prima  fade  shews  him  to  be  A  contracting 
party.— -Paice  v.  Walker,  39  L.  J.  Ex.  109. 

Pbinoipal  and  Agent — Sold  note — Broker. — A  broker  who  enters  into 
a  contract  in  the  form,  "  I  have  this  day  sold  you  on  account  of  J.  M.  one 
hundred  bales  of  cotton,  eta  (signed)  E.  F.,  broker/'  is  not  entitled  to  sne 
on  the  contract,  it  being  clear  on  the  face  of  the  instrument  that  he  does 
not  intend  to  bind  himself  as  principal  The  right  of  a  broker  to  sue 
differs  from  that  of  a  factor  or  auctioneer,  who  have  rights  of  possession 
or  property  in  the  goods  entrusted  to  them,  and  special  interests  in  the 
performance  of  the  contracts  entered  into  by  them  for  their  principals. 
Fairlie  v.  Fenton,  39  L.  J.  107. 

Poison — Sale  of  to  pers'm'unknoum — Medicine — Bonajldes. — Under  the 
Pharmacy  Act,  1868,  31  &  32  Vict,  c.  121,  s.  17,  a  chemist  who  bonajide 
believes  he  is  dispensing  a  prescription  given  by  a  medical  man  to  a  person 
named  at  the  foot  of  the  prescription,  cannot  be  convicted  for  selling  poison 
to  a  person  unknown  to  him,  but  must  be  taken  to  have  dispensed  a 
medicine  according  to  the  proviso  to  s.  17.  A  chemist  cannot  be  convicted 
of  selling  poison  to  a  person  unknown,  and  also  for  selling  poison  in  a  bottle 
not  labelled  *' poison '^  in  respect  of  the  same  sale. — Berr^f  v.  Henderton, 
39  L.  J.  Mag.  Ca.  77. 

Election  Commibsion — Corrupt  practices — Certijicates  of  Commissionert 
—Information  for  bribery— WUne8S,S,  7  of  26  <k  27  Vict,  c.  29,  enacts, 
with  reference  to  persons  called  as  witnesses  before  an  election  committee, 
or  before  commissioners  appointed  in  pursuance  of  15  d^  16  Vict,  c.  57,  to 
inquire  into  the  existence  of  corrupt  practices  at  an  election,  that  "  where 
any  witness  shall  answer  every  question  relating  to  the  matters  aforesaid 
which  he  shall  be  required  by  such  committee  or  commissioners  (as  the  case 
may  be)  to  answer,  and  the  answer  to  which  may  criminate  or  tend  to 
criminate  him,  he  shall  be  entitled  to  receive  from  the  committee,  under  the 
hand  of  their  clerk,  or  from  the  commissioners  under  their  hands  (as  the 
case  may  be),  a  certificate  stating  that  such  witness  was  upon  his  examina- 
tion required  by  the  said  committee  or  commissioners  to  answer  questions 
or  a  question  relating  to  the  matters  aforesaid,  the  answers  or  answer  to 
which  criminated,  or  tended  to  criminate  him,  and  had  answered  all  snch 
questions  or  question/'  and  further  provides  that  if  any  information,  etc, 
should  thereafter  be  pended  against  any  such  witness  for  any  offence 
committed  by  him  under  the  Corrupt  Practices  Prevention  Acts,  the  Court 
should,  upon  production  and  proof  of  such  certificate,  stay  the  proceedings 
upon  the  information,  etc:  The  word  "answer"  in  this  section  means 
"answer  truly:"  Therefore,  where  a  certificate  granted  by  the  com- 
missioners to  a  witness  examined  before  them  stated  that  he  was  upon  such 
examination  required  to  answer  questions  which  criminated  or  tended  to 
criminate  him,  and  that  he  did  answer  all  such  questions,  but  that  divers 
of  his  said  answers  were  unsatisfactory  to  the  commissioners,  and  by  them 
believed  to  be  false,  and  false  to  the  knowledge  of  the  witness,  it  was  held 
that  this  was  not  a  certificate  that  the  witness  had  **  answered'*  the  questions 
put  to  him  within  the  meaning  of  the  Act,  and,  therefore,  that  the  prodaction 
of  such  a  document  was  no  ground  for  staying  the  proceedings  on  an 
information  filed  against  him  for  bribery  committed  by  him  at  the  election 
inquired  into  by  the  commissioners. — Ee^.  v.  HtUme,  22  L.  T.  Rep.  N.  S. 
673;  39  L.  J.  Q.  B.  149. 
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Mabinb  Insubancb. —  Undertonien  en  freight — Ftmoarding  cargo  by 
land, — The  freight  on  the  cargo  of  a  ship  having  been  insured  by  the  ship- 
owner, the  ship  was  stranded,  and  the  cargo  necessarily  landed;  she  was 
then  got  0%  and  might,  after  being  repaired  at  a  port  not  unreasonably 
distant,  have  reasonably  returned  and  reshipped  the  cargo  by  lighters;  the 
master,  however,  in  order  to  earn  the  freight,  sent  the  cargo  on  by  railway, 
though  such  freight  might  have  been  more  tardily  earned  by  the  other 
process  which  was  much  less  expensive: — Held,  that  the  policy  being  such 
that  the  expense  of  the  former  process,* if  it  had  been  adopted  in  &ct,  would 
be  recoverable  by  the  shipowner  from  the  underwriters  on  freight,  it  was 
recoverable  though  another  and  more  expensive  method  was  actually 
adopted,  but  that  under  the  circumstances,  the  larger  expense  incurred  was 
not  so  recoverable. — Lee  v.  The  Southern  Insur,  Go,,  39  L.J.  C.  P.  218. 

Negligence. — Railioay — Invitation  to  alight  from  carriage, — Pit  was  a 
passenger  by  defts.  railway  to  D.  The  platform  at  D.  was  of  considerable 
length,  and  parallel,  and  close  to  the  through  rails  on  a  level  with  the  floors 
of  the  carriages,  but  at  one  end  it  receded  gradually  from  the  through  rails 
to  allow  a  branch  line  or  siding  to  run  to  an  engine  house.  That  part  of 
the  platform,  which  was  parallel  to  the  through  rails  and  intended  for  pas- 
sengers, was  in  every  way  sufficient  for  the  proper  drawing  up  of  the  train, 
bat  the  engine  driver  drew  up  the  train  short  of  the  proper  place,  so  that 
the  last  carriage  (in  which  was  pit.)  was  opposite  to  the  receding  portion 
of  the  platform.  There  was  a  very  dim  light  in  the  carriage,  and  no  lights 
at  this  end  of  the  platform,  which  was  lighted  only  at  the  other  end.  The 
train  having  stopped  for  a  few  seconds,  but  the  name  of  the  station  not 
having  been  called  out,  pit  opened  the  door,  stepped  out,  and  fell  into  the 
chasm  between  the  carriage  and  platform,  and  was  injured.  Amongst 
those  who  came  to  help  pit  was  an  inspector,  who  said  it  was  the  driver's 
fault  in  drawing  up  short,  and  the  train  eventually  proceeded  on  from  this 
spot,  without  drawing  up  farther  on: — Hetd,  by  Bovill,  C.  J.,  and  Brett,  J., 
that  there  was  evidence  for  the  jury  of  an  invitation  to  alight,  and  of  negli- 
gence on  the  part  of  defts.,  without  contributory  negligence  of  plaintiff; 
and  by  Keating,  J.,  and  Montague  Smith,  J.,  that  there  was  not — Cockle 
V.  South-Eattem  Rail,  Co,,  39  L.J.  C.P.  226. 

Bribebt  and  Tbbating — Tex^  Ballot — Subsequent  election — Special  case 
—Practice — Costs, — A  vacancy  occurring  in  the  representation  of  a  city, 
three  candidates  came  forward  in  the  same  interest.  They  agreed  to  have 
the  question  which  of  them  should  go  to  the  poll  decided  by  a  test  ballot, 
which  was  taken  accordingly,  and  R.  was  selected.  Agents  of  R.  bribed 
and  treated  voters  to  ballot  in  his  favour,  but  made  no  agreement  with 
them  as  to  how  they  should  vote  at  the  election.  K  was  ultimately 
snccessfuL  By  sub-sect  3  of  sect.  2  of  17  and  18  Vict,  c.  102,  every 
person  who  shall  directly  or  indirectly,  by  himself  or  by  any  other  person 
on  his  behalf,  make  any  gift,  loan,  offer,  promise,  procurement  or  agreement 
as  aforesaid  {ie ,  involving  a  valuable  consideration),  to  or  for  any  person, 
in  order  to  induce  such  person  to  procure  the  return  of  any  person  to  serve 
in  Parliament,  or  the  vote  of  any  voter  at  an  election,  shall  be  guilty  of 
bribery: — Held,  that  the  question  whether  the  corrupt  practices  at  the  test 
ballot  were  within  this  clause  must  be  reserved,  as  a  point  of  law  would  be 
reserved  at  Nisi  Prius,  for  the  consideration  of  the  Court  of  Common  Pleas: 
—Held,  further,  that  the  best  course  was  for  the  judge  to  draw  the  case  and 
submit  it  to  counsel  on  both  sides.     The  Court  of  Common  Pleas  having 
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decided  that  the  bribery  at  the  test  ballot  invalidated  the  election:— ^e2(/, 
that  each  party  should  bear  their  own  costs. — Bristol  Election  Petition^  22 
L.  T.  N.  S.  729,  (Brett  v.  Robinson  J,  39  L.  J.  C.  P.  265. 

Execution — Exemption  from  legal  process — Privilege  of  royal  residencf, 
— The  privilege  of  exemption  from  the  execution  of  legal  process  which 
attaches  to  royal  residences  is  based  solely  on  the  principle  that  the  personal 
dignity  and  comfort  of  the  sovereign  should  not  be  interfered  with;  and, 
though  actual  personal  residence  is  not  necessary  to  confer  it,  the  privilege 
does  not  extend  to  the  precincts  of  a  palace  such  as  that  of  Hampton  Court, 
the  occupation  of  which  as  a  royal  residence  has  been  clearly  and  unequivo- 
cally abandoned,  which  has  been  appropriated  to  uses  practically  inconsistent 
with  the  personal  residence  of  the  sovereign,  and  which  the  sovereign  has 
shown  no  intention  of  using  again  as  a  residence:  so  held  by  Lord  Chelms- 
ford and  Lord  Colonsay,  a£  judgment  of  Excb.  Cham. ;  the  Lord  Chancellor 
dissenting  on  the  ground  that  the  case  could  not  be  substantially  distinguished 
from  Winter  V.  Miles  10  Ex.  and  578,  and  The  Earl  of  Slrathmore  v.  Laing, 
2  W.  and  S.  6,  where  the  privilege  was  held  to  extend  to  Kensington  and 
Holyrood  palaces  respectively. — The  Attorney-General  y,  DaJcin  (House  of 
Lords),  39  L.J.  Ex  113. 

Compensation — Lands  Clauses  Act,  1845 — Severance — Evidence. — An 
award  was  made  under  the  Lands  Clauses  Act  in  respect  of  pit's  claim  for 
compensation,  defts.  having  taken  a  causeway,  pier  or  jetty  extending  from 
pit's  garden  to  low  water  mark  in  the  bed  of  the  river  Thames.  In  an 
action  brought  upon  the  award,  pit.  proved  a  lease  to  his  ancestor  from  the 
Crown,  for  62  years  from  1806,  of  a  house  and  land  on  the  bank  of  the 
Thames  *'  with  all  courts,  areas,  vaults,  ways,  passages,  lights,  easements, 
water,  watercourses,  profits,  commodities,  advantages  and  appurtenances 
whatsoever  to  the  same  or  any  part  thereof  belonging  or  appertaining  or 
therewith  held,  used,  occupied,  or  enjoyed,  or  accepted,  repnted,  deemed, 
taken,  or  known  as  part  or  parcel  thereof."  He  also  proved  two  agreements 
made  in  1854  and  1858,  by  which  the  Crown  agreed  to  grant  him 
a  new  lease  of  the  premises  for  99  years  from  1855,  at  an  increased 
rental,  in  consideration  (among  other  things)  of  his  spending  £20,000 
in  rebuilding  the  house;  also  that  he  had  spent  that  sum,  although 
the  new  lease  had  not  actually  been  executed  at  the  time  of  his  claims  for 
compensation  against  defts. ;  and  that  the  causeway  had  been  for  more  than 
40  years  exclusively  used  by  pit  and  his  family : — Hdd,  that  the  pit.  was 
interested  and  entitled  to  compensation  in  respect  of  the  jetty  or  causeway. 
The  umpire  had  awarded  £8,325  *'  as  and  for  the  compensation  for  the 
plaintiff's  interest  in  the  said  causeway,  and  for  the  jetty,  and  for  the 
shotting  up  of  the  landing  place,  and  for  the  damage  by  the  depreciation 
of  his  mansion-house  by  the  otherwise  injuriously  affecting  the  same." 
When  called  as  a  witness  at  the  trial,  the  umpire  stated  that  he  had 
allowed  among  other  items  £5,000  "  for  general  depreciation  in  value  of 
the  house  and  premises  by  loias  of  privacy,  prospect,  and  other  amenities*': 
— Ueldy  that  the  evidence  of  the  umpire  was  admissible  to  shew  whether 
or  not  he  had  awarded  on  matters  beyond  his  jurisdiction: — Held  also,  hy 
Blackburn,  J.,  Keating,  J.,  Mellor,  J.,  and  Lush,  J.,  that  the  umpire  had 
exceeded  his  jurisdiction  in  awarding  as  he  had  done: — Hdd,  contra,  by 
Willes,  J.,  Montague  Smith,  J.,  and  Brett,  J ,  that  he  had  not  exceeded  bis 
jurisdiction. — Dvke  of  Buccleuch  v.  Metropolitan  Board  of  fTorks,  Ex  ch. 
39  L.J.  Ex.  130. 
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ON  THE  CONFLICT  OP  LAWS  ADMINISTERED  BY  THE 
SUPERIOR  COURTS  OF  GREAT  BRITAIN. 

No.  rx.— CIVIL  JUKISDICTION— ENGLISH  SITPEROR  COURTS  OF 

COMMON  LAW. 

Before  attempting  to  explain  the  rales  of  jurisdiction  prevailing  in 
the  different  Courts  of  Judicature  in  England,  I  must  revert  to  the 
distinction  which  I  made  at  the  outset  between  jurisdiction,  properly 
BO  called  (jurisdictio),  namely,  the  capacity  of  the  Court  to  entertain 
questions  and  to  decern  or  make  a  decree ;  and  the  coercive  power 
(imperium  or  coerdtio),  whereby  the  Court,  through  officers  bound  to 
obey  its  commands,  carries  its  decrees  into  executioa 

The  rules  of  jurisdiction  adopted  by  the  Scotch  Courts  are,  as  we 
have  seen,  express  and  definite.  To  the  English  Courts  of  Law  and 
Equity,  jurisdiction,  in  what  I  have  called  its  proper  sense,  is  an 
Quknown  term  ;  that  is  to  say,  these  Courts  directly  acknowledge  no 
limit  to  their  jurisdiction.  The  jurisdiction  to  which  they  lay  claim 
is  confined  in  an  indirect  manner  only;  and  by  certain  rules  of  pro- 
cedure which  I  shall  immediately  explain. 

Since  the  jurisdiction  of  the  principal  Courts  of  English  judicature, 
namely,  the  Courts  of  Common  Law  and  of  Chancery,  is  limited  only 
by  their  rules  of  procedure,  it  is  difficult  to  apply  to  England  the 
systematic  order  in  which  I  have  pursued  the  subject  with  regard  to 
the  Supreme  Court  in  Scotland.  And  accordingly,  while  speaking  of 
the  jurisdiction  of  these  two  great  branches  of  the  Superior  Courts 
for  civil  business,  I  must  consider  the  Courts  of  Common  Law  and 
the  Court  of  Chancery  separately. 

I.  As  to  the  Superior  Courts  of  Common  Law. 

A  civil  action  formerly  commenced  in  England,  as  anciently  in 
Scotland,  by  the  issuing  of  a  brieve  or  writ  out  of  the  Chancery — 
"  the  shop  or  mint  of  justice"  (as  Blackstone  calls  it)  "  wherein  all  the 
King's  writs  are  framed."  This  writ  was  "  a  mandatory  letter  from 
the  King  in  parchment,  sealed  with  his  great  seal,  and  directed  to 
the  Sheriff  of  the  county  wherein  the  injury  is  committed  or  supposed 
to  be,  requiring  him  to  command  the  wrong  doer  or  party  accused 
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either  to  do  justice,  or  else  to  appear  in  Court  and  answer  the  accnssi- 
tion  against  him."    (Blackstone,  vol.  iv.,  p.  273).     In  Scotland,  after 
the  institution  of  the  College  of  Justice,  most  of  these  writs  came  to 
be  superseded  by  the  summons,  being  (as  we  all  know)  a  writ  in  the 
Queen's  name  directed  to  messengers-at-arms  (instead  of  the  Sheriff), 
and  issued  under  the  signet  of  the  Court  of  Session.     In  England,  on 
the  contrary,  the  writ  issuing  from  the  Chancery  prevailed  until  the 
Common  Law  Procedure  Act,  1852,  which  substituted  the  writ  of 
svmmons,  a  writ  in  the  Queen's  name,  issued  out  of  the  Court  in 
which  the  action  is  brought,  and  directed  to  the  defendant,  describing 
him  as  of  the  county  or  place  where  he  is  supposed  to  reside  or  be, 
and  commanding  him  to  cause  an  appearance  to  be  entered  for  him 
in  that  Court,  in  an  action  at  the  suit  of  the  plaintiff,  within  eight 
days  after  the  writ  shall  be  served  upon  him.     (15  and  16  Vict,  t 
76,  a  2,  and  Schedule  A). 

The  important  step  with  reference  to  the  present  subject  is  the 
appearance,  a  term  common  to  English  and  Scotch  procedure,  but 
having  a  different  import  in  the  respective  systems.  In  Scotland  the 
term  appearance  is  employed  with  some  want  of  precision.  It  is 
used  to  denote  the  provisional  step  by  which  the  defender  enters 
his  name  on  the  partibus  for  the  purposes  of  due  calling,  and  of 
being  allowed  to  borrow  the  process  (A.  S.,  1828),  and  without 
committing  himself  to  the  serious  consequences  of  litis-contestation. 
{Marjoribanks  v.  Borthwick,  19  D.  474).  It  has  been  also  used  to 
denote  the  more  important  step  whereby  the  defender  lodging  a 
defence  on  the  merits  becomes  a  party  to  the  judicial  contract  of 
litis-contestation.     (Bell's  Diet,  voce  Appearance  ;  Stair,  iv.  40,  &  9). 

I  must  here,  by  the  way,  note  an  observation  of  Lord  Stair  (iv.  39, 
2),  to  the  effect  that  joinder  of  issue  is  the  English  equivalent  of 
litis-contestation.  This  is  a  mistake.  The  issue  is  nothing  more  nor 
less  than  the  exit  or  end  of  the  pleadings ;  and  pleading  is  an  art  of 
comparatively  recent  invention,  and  has  no  historical  connection  with 
Boman  procedure.  The  action  at  law  in  the  Common  Law  Courbs  of 
England  preserves  a  trace  of  Boman  origin  in  nothing  but  the  original 
writ  and  the  process  (process  being  the  English  technical  term  for 
the  means  of  compelling  appearance).  The  pleadings  belong  to  a 
period  certainly  not  older  than  the  separation  (within  legal  memory) 
of  the. function  of  the  jury  from  that  of  the  witness^.  And  if  joinder 
of  issue  is  not  the  historical  equivalent  of  litis-contestation,  it  is 
clearly  not  the  actual  equivalent  For  it  is  the  appearance,  and  not 
the  joinder  of  issue,  which  empowers  the  Court  to  pronounce  judg- 
ment, having  the  effect  of  a  decree  in  foro  contentioso  between  the 
partiea  All  judgments,  indeed,  of  the  English  Common  Law  Coorts 
are  decrees  in  foro  contentioso. 

The  influence  of  Boman  procedure  upon  our  Scotch  forms  of  pro- 
cess is  of  a  different  kind.  It  arises  not  only,  as  in  England,  from 
the  inertia  of  legal  forms,  but  through  conscious  adoption  of  Roman 
types  by  our  lawyers  learned  in  the  civil  lawa     Unfortunately  the 


WITHIN  GREAT  BRITAIN.  283 

types  from  which  these  lawyers  copied  belong  to  the  procedure  per 
formulas,  a  system  which  already,  at  the  time  of  Justinian's  legisla- 
tion, had  been  abandoned  as  cumbrous  and  fruitful  of  delay. 

The  procedure  which  prevailed  in  the  time  of  the  classical  jurists 
is  necessarily  involved  in  the  excerpts  from  their  writings,  of  which  a 
great  part  of  the  Pandects  consists.  And  the  authors  of  our  Scotch 
procedure,  in  their  reverence  for  the  great  inheritance  of  Roman 
jurisprudence,  elaborately  reconstructed  the  inconvenient  framework  of 
procedure  which  the  reformers  of  Justinian's  time  had  cleared  away 
as  an  incumbrance.  And  the  pleas,  exceptions,  and  replies  borrowed 
from  the  formula  gradually  enlarged  themselves  into  argumentative 
pleadings,  which  became  an  art  too  long  for  this  brief  life. 

I  proceed  to  explain  the  appearance  as  a  step  of  English  proce- 
dure. The  appearance  has  long  ceased  to  imply  actual  presence  of 
the  parties,  and  is  now  effected  by  the  entry  of  a  memorandum  in  the 
proper  office  by  the  defendant  or  his  attorney.  Without  appearance 
of  the  defendant  no  process  could  be  made  effectual;  and  the  older 
procedure  contained  a  variety  of  devices  for  compelling  the  defendant 
to  enter  appearance.  These  devices  consisted  of  successive  writs 
issuing  out  of  the  Court,  ordering,  first  the  attachment  of  the  pro- 
perty, and  then  of  the  person  of  the  debtor,  and  finally  by  writ  of 
exigent  or  exigi  facias,  terminating  in  outlawry.  Against  all  these 
proceedings  the  defender  could  be  reinstated  by  appearance,  and  pay- 
ment of  full  costs.  But  until  the  defendant  had  appeared  no  judg- 
ment could  be  awarded  in  the  action.  By  12  Qeo.  I,  c.  29,  a  device 
was  introduced  whereby,  if  the  defendant  failed  to  appear  after  a  per- 
sonal service,  the  plaintiff  might  cause  appearance  to  he  entered  for 
him.  Still,  where  personal  service  proved  impracticable,  recourse 
must  have  been  had  to  the  old  remedy  of  attaching  the  goods,  or  pro- 
ceeding to  outlawry. 

The  procedure  for  outlawry  was  grounded  on  the  assumption  that 
the  defendant  resided  in  a  county,  to  the  Sheriff  of  which  some  or  one 
of  the  writs  above  mentioned  was  directed,  and  that  he  absconded  to 
s^void  service.  So  that  in  the  case  of  a  defendant  having  neither 
goods  nor  a  residence  within  any  sheriffdom  in  the  country,  and  not 
being  found  and  personally  served  within  the  country,  it  was  impos- 
sible to  make  the  service  effectual.  The  result  of  all  this  was  that  the 
jurisdiction  of  the  Court  could  not  be  made  of  practical  avail  unless 
the  defendant  either  appeared  voluntarily,  or  could  be  personally 
served  within  the  territory,  or  had  goods  within  the  territory.  This 
was  a  very  important  limitation  to  the  effectual  jurisdiction  of  the 
Court  But  if  in  any  of  the  ways  above  mentioned  the  appearance  of 
the  defendant  was  effected,  I  know  of  no  case  in  which  a  Superior 
Court  of  Common  Law  in  England  has  declined,  on  the  ground  of  want 
of  jurisdiction,  to  take  cognisance  of  and  decide  the  matter  at  issue 
between  the  parties.  In  the  leading  case  of  Mostyn  v.  Fabrigas,  it 
was  indeed  suggested  by  the  opinion  of  the  Bench,  that  the  Court 
might  not  be  competent  to  exercise  jurisdiction  if  the  cause  of  action 
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had  aiisen  abroad,  and  the  parties  were  not  both  subjects.  (Smith's 
L.  Ca.,  vol  i.,  p.  642).  But  the  impression  which  suggested  this 
doubt  seems  erroneous  {Pilkington  v.  Scott,  31  L.J.,  2,  13,  81  ;  Sub- 
marine Telegraph  Co,  v.  Dickson,  15  C.B.  (N.S.),  759,  762 ;  Smith's 
L.  Ca.,  vol.  i.,  p.  656).  And  it  is  certain  that  the  dependence  of 
an  action  abroad  is  no  bar  whatever  to  prevent  proceedings  being 
prosecuted  to  judgment  in  an  action  for  the  same  ground  of  debt  in 
one  of  the  Superior  Courts  of  Common  Law  in  England.  {Cox  v. 
Mitchell,  7  C.B.  (N.S.),  55  ;  Scott  v.  Lord  Seymour,  1  H.  &  C.  219). 

The  means  of  compelling  appearance  and  proceeding  to  outlawry 
were  improved  and  simplified  by  the  Act  2  W.  IV.,  c.  39,  and  under 
this  Act  it  seems  to  have  been  within  the  discretion  of  the  Court  to 
allow  the  writ  of  distringas,  on  which  these  proceedings  were  founded, 
to  be  directed  to  the  Sheriff  of  a  county  within  which  the  defendant 
had  no  dwelling-house  or  place  of  abode.  By  the  Common  Law  Proce- 
dure Act,  1852  (15  and  16  Vict,  c.  76),  the  writ  of  distringas  and  the 
proceedings  thereon  to  compel  appearance,  and  sentence  of  outlawry, 
were  abolished  (sec.  24),  and  it  was  by  the  18th  and  19th  sections  of 
that  Act  enacted  as  follows: — 

18.  "  In  case  any  defendant  being  a  British  subject  is  residing  oot 
of  the  jurisdiction  of  the  said  Superior  Courts  in  any  place  except 
in  Scotland  or  Ireland,  it  shall  be  lawful  for  the  plaintiff  to  issue  a 
writ  of  summons  in  the  form  contained  in  the  schedule  (A)  to  this 
Act  annexed,  marked  No.  2,  which  writ  shall  bear  the  indorsement 
contained  in  the  said  form,  purporting  that  such  writ  is  for  service 
out  of  the  jurisdiction  of  the  said  Superior  Courts;  and  the  time  for 
appearance  by  the  defendant  to  such  writ  shall  be  regulated  by  the 
distance  from  England  of  the  place  where  the  defendant  is  residing ; 
and  it  shall  be  lawful  for  the  Court  or  Judge,  upon  being  satisfied  by 
affidavit  that  there  is  a  cause  of  action,  which  arose  within  the  juris- 
diction, or  in  respect  of  the  breach  of  a  contract  made  within  the 
jurisdiction,  and  that  the  writ  was  personally  served  upon  the  defend- 
ant, or  that  reasonable  efforts  were  made  to  effect  personal  service 
thereof  upon  the  defendant,  and  that  it  came  to  his  knowledge,  and 
either  that  the  defendant  wilfully  neglects  to  appear  to  such  writ,  or 
that  he  is  living  out  of  the  jurisdiction  of  the  said  Courts,  in  order  to 
defeat  and  delay  his  creditors,  to  direct  from  time  to  time  that  the 
plaintiff  shall  be  at  liberty  to  proceed  in  the  action  in  such  manner 
and  subject  to  such  conditions  as  to  such  Court  or  Judge  may  seem 
fit,  having  regard  to  the  time  allowed  for  the  defendant  to  appear 
being  reasonable,  and  to  the  other  circumstances  of  the  case:    Pro- 
vided always  that  the  plaintiff  shall  and  he  is  hereby  required  to  prove 
the  amount  of  the  debt  or  damages  claimed  by  him  in  such  action, 
either  before  a  jury  upon  a  writ  of  inquiry,  or  before  one  of  the 
masters  of  the  said  Superior  Courts  in  the  manner  hereinafter  pro- 
vided, according  to  the  nature  of  the  case,  as  such  Court  or  Judge 
may  direct;  and  the  making  such  proof  shall  be  a  condition  precedent 
to  his  obtaining  judgment 
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19.  "  In  any  actioa  a^inst  a  person  residing  oat  of  the  jurisdiction 
of  the  said  Goarts,  and  not  being  a  British  subject,  the  like  proceed- 
ings may  be  taken  as  against  a  British  subject  resident  out  of  the 
jarisdtction,  sare  that  in  lieu  of  the  form  of  writ  of  summons  in  the 
schedule  (A)  to  this  Act  annexed,  marked  No.  2,  the  plaintiff  shall 
issue  a  writ  of  summons  according  to  the  form  contained  in  the  said 
schedule  (A),  marked  No.  3,  and  shall  in  manner  aforesaid  serve  a 
notice  of  such  last-mentioned  writ  upon  the  defendant  therein  men- 
tioned, which  notice  shall  be  in  the  form  contained  in  the  said  schedule, 
also  marked  No.  3 ;  and  such  service  shall  be  of  the  same  force  and 
effect  as  the  service  of  the  writ  of  summons  in  any  action  against  a 
British  subject  resident  abroad,  and  by  leave  of  the  Court  or  a  Judge, 
upon  their  or  his  being  satisfied  by  affidavit  as  aforesaid,  the  like  pro- 
ceedings may  be  had  and  taken  thereupon." 

The  forms  contained  in  the  schedules  referred  to  in  these  sections  do 
not  materially  differ,  except  that  in  the  one  case  the  writ  itself  and  in 
the  other  case  merely  a  notice  of  the  writ  is  served  upon  the 
defendant. 

It  will  be  easily  seen  that  although  these  provisions  of  the  Common 
Law  Procedure  Act  do  not  professedly  extend  the  jurisdiction  of  the 
Court,  they  do  provide  means  whereby  the  plaintiff  is  enabled  to  pro- 
ceed to  judgment  in  cases  where,  under  the  old  practice,  the  absence 
of  any  machinery  for  compelling  appearance  would  have  precluded 
him  from  doing  so. 

The  foregoing  remarks  will  enable  the  reader  to  comprehend  the 
bearing  of  the  apparently  conflicting  decisions  which  have  been  given 
by  the  respective  Superior  Courts  of  Common  Law  in  applying  the 
sections  of  the  Common  Law  Procedure  Act  above  cited.  I  will  take 
first  the  cases  which  apply  to  the  18th  section,  that  is  to  British  sub- 
jects alone,  and  then  refer  to  those  cases  which  apply  to  defendants 
not  being  British  subjects,  under  the  19th  section. 

The  case  of  Fife  v.  Round,  in  the  Court  of  Exchequer,  reported  6 
W.  R  283,  was  this : — A  promissory  note,  by  which  the  defendants 
promised,  four  months  after  date,  to  pay  the  plaintiff'  £150  was  made 
in  France,  and  delivered  to  the  plaintiff  there.     In  the  margin  of  the 
note  was  written,  "  Payable  at  Messrs  J.  L.  &  Co.,  Bankers,  London." 
The  note  was  presented  at  maturity  to  the  London  bankers,  and  was 
dishonoured.     Bramwell,  B.,  made  an  order  under  the  18th  section  of 
the  Act,  giving  leave  to  proceed,  and  this  order  was  confirmed  by  the 
Court  in  Banc.     In  the  argument,  authorities  were  quoted  to  the  effect 
that,  in  Acts  defining  the  jurisdiction  of  the  inferior  Courts,  the  words 
"  cause  of  action"  were  interpreted  to  mean  the  whole  cause  of  action, 
including  every  circumstance  which  made  up  the  contract  and  breach. 
But  these  cases  were  held  not  to  apply  to  a  proceeding  in  the  Supe- 
rior Court    And  it  was  held  that  the  note  being  made  payable,  by  the 
directions  in  the  margin,  at  the  London  bankers,  a  cause  of  actioQ  arose 
upon  the  note  being  presented  to  them  and  payment  being  refused, 
and  that  therefore  there  was  a  cause  of  action  which  should,  for  the 
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purposes  of  this  section  of  the  Act,  be  deemed  to  have  arisen  witkin 
the  jurisdiction.  This  was  the  unanimous  opinion  of  Chief  Baron 
Pollock,  and  of  Barons  Martin,  Watson,  and  Channell. 

Another  case  in  the  Court  of  Exchequer  {Chapman  v.  Cottrell,  3  H. 
and  C.  865)  was  this: — ^The  defendant,  a  British  subject,  residing  at 
Florence,  there  signed  two  promissory  notes,  and  sent  them  to  London, 
where  they  were  delivered  to  the  payee.  There  was  held  to  be  a 
cause  of  action  arising  within  the  jurisdiction  in  the  sense  of  the  18th 
section  of  the  Act  This  was  the  unanimous  opinion  of  Barons 
Martin,  Bramwell,  and  ChannelL 

In  the  case  of  Slade  v.  Noel,  (reported  4  F.  and  F.  424)  the  question 
was  attentively  considered  by  Mr  Justice  Williams  at  Chambera  The 
action  was  for  demurrage  at  a  port  in  England,  under  a  charter*party 
made  abroad  for  the  right  delivery  at  that  port  Mr  Justice  Williams 
made  the  order  to- proceed  under  the  18th  section,  holding  that  the 
cause  of  action  arose  within  the  jurisdiction. 

Another  case  to  a  similar  effect  appears  to  have  been  that  of 
Netdeford  v.  Funcke,  referred  to  in  Day's  C.  L.  P.  R  Acts,  3d  edition, 
p.  18. 

I  come  next  to  the  recent  case  of  Jackson  v.  Spittal  before  the  Com- 
mon Pleas,  (reported  L.  R  5  C.  P.,  p.  542).  The  plaintiff  sued  the  defend- 
ant, a  British  subject  resident  in  the  Isle  of  Man,  upon  an  alleged  breach 
of  contract  not  to  indorse  a  Bill  of  Exchange  delivered  to  him  as  a 
security.  The  contract  was  alleged  to  have  taken  place  in  the  Isle  of 
Man.  The  breach  by  indorsing  over  took  place  at  Manchester.  The 
writ  of  summons  was  served  on  the  defendant  in  the  Isle  of  Man  under 
the  18th  section  of  the  Act  The  validity  of  these  proceedings  came 
to  be  considered  by  the  Court  of  Common  Pleas,  and  on  a  review  of 
all  the  authorities,  including  those  to  be  presently  mentioned  regarding 
foreign  defendants  under  the  19th  section,  the  Court,  consisting  of 
Bovill,  C.  J.,  and  Montague  Smith  and  Brett,  J.  J.,  unanimously  came 
to  the  conclusion  that  the  service  was  good,  and  that  the  cause  of 
action,  within  the  meaning  of  the  Act,  arose  within  the  jurisdictioa 
The  opinion  was  here  expressed  that  no  difference  existed  between  the 
principles  on  which  the  Court  should  act  under  the  18th  and  19th 
sections  respectively,  that  is  to  say,  that  it  made  no  difference  whether 
the  defendant  was  a  British  subject  or  not 

The  last  of  the  series  on  this  branch  is  the  recent  case  of  Durham 
v.  Spence  (L.  R  6  Ex.  46).  The  defendant,  a  British  subject,  whilst 
resident  at  the  Cape  of  Good  Hope,  had  made  a  promise  of  marriage 
to  the  plaintiff,  who  was  then  resident  at  Calcutta.  On  returning  to 
England,  he  wrota  a  letter  to  the  plaintiff,  who  was  also  then  in 
England,  renouncing  the  contract,  and  this  was  the  alleged  breach 
upon  which  action  was  brought  The  defendant  had  since  gone  back 
to  the  Cape,  where  he  was  served  with  the  writ  in  this  action. 

The  majority  of  the  Court,  consisting  of  Pigott,  Martin,  and  Kelly, 
B.B.,  concurred  in  holding  that  there  was  a  cause  of  action  arising 
within  the  jurisdiction  in  the  sense  of  the  18th  section  of  the  Act^  hut 
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the  Chief  Baron,  Kelly,  dissented  from  this  view  on  the  authority  of 
the  cases  of  Sichel  v.  Borch,  and  AUhusen  v.  Malgarejo  (to  be  imme- 
diately commented  on),  in  the  Queen's  Bench,  deeming  that  these 
cases  established  the  construction  of  the  words  "  cause  of  action  "  in 
the  Act  to  mean  the  whole  cause  of  action. 

The  cases  of  Sichel  v.  Borch,  and  AUhusen  v.  Malgarejo,  however, 
were  both  cases  in  which  the  defendant  was  a  foreigner,  and  although 
they  have  been  sometimes  deemed  at  variance  with  the  train  of 
authorities  above  cited  upon  the  18th  section  of  the  Act,  it  is  quite 
possible  to  find  a  ratio  decidendi  by  which  these  apparently  conflicting 
aathorities  may  be  reconciled 

The  case  of  Sichd  v.  Borch  (2  H.  and  C.  954),  was  the  following: — 

The  defendant,  a  merchant,  residing  in  Norway,  and  not  a  British 

subject,  drew,  indorsed,  and  sent  in  a  letter  by  post  to  a  merchant  in 

London,  a  bill  of  exchange  payable  in  London,  which  was  indorsed  to 

the  plaintiff  and  dishonoured.     It  was  held  that  there  was  not  a  cause 

of  action  which  arose  within  the  jurisdiction  of  the  Superior  Courts, 

nor  the  breach  of  a  contract  made  within  their  jurisdiction,  and  that, 

consequently,  the  plaintiff  could  not  proceed  against  the  defendant 

under  the  19th  section  of  the  Act.     It  was  observed  by  Pollock,  B. : 

''I  think  where  foreigners  are  made  amenable  to  English  law,  of  which 

they  know  nothing,  and  to  the  jurisdiction  of  the  Courts  of  a  country 

in  which  they  have  never  resided,  and  are  liable  to  be  served  in  their 

own  country  with  notice  that  an  English  process  has  issued  requiring 

them  to  enter  an  appearance  here,  before  we  allow  proceedings  to  be 

taken  against  them,  we  ought  to  be. satisfied  that  the  Legislature 

intended  that  the  statute  should  apply  to  the  particular  case.     It  has 

been  laid  down  in  an  analogous  matter,  that  the  term  '  cause  of  action' 

means  the  whole  cause  of  action.    Here  the  cause  of  action  is  the 

contract  and  the  breach  of  it     It  does  not  follow  that  because  the 

breach  of  contract  took  place  in  this  country,  the  cause  of  action  arose 

within  the  jurisdiction  of  the  Superior  Courts.    We  must  take  into 

consideration  the  contract  of  which  there  has  been  a  breacli."    Martin, 

B.,  observed, ''  The  cause  of  action  means  the  whole  caase  of  action. 

....     It  seems  to  me  that  this  case  is  not  within  the  language 

of  the  Act,  and  it  is  certainly  not  within  its  spirit,  for  a  foreigner 

can  owe  no  allegiance  to  the  law  of  England,  who  did  nothing  more 

than  enter  into  some  mercantile  transfiction  in  respect  of  which  he 

drew  a  biU  abroad." 

The  same  principle  was  followed  in  the  recent  case  of  AWiusen  v. 
Malgarejo  (L.R  3  Q.B.,  340).  The  defendant  was  a  foreigner 
residing  abroad.  He  had  entered  into  a  contract  with  the  defendants 
abroad  to  sell  them  a  quantity  of  manganese,  to  be  delivered  at 
Newcastle-upon-Tyne.  The  defendant  delivered  part,  but  failed  to 
deliver  the  rest  The  plaintiffs  moved  the  Court  that  they  might  be 
at  liberty  to  proceed  under  the  19th  section  of  the  Act.  The  Court 
held  that  he  was  not  entitled  to  proceed.  Blackburn,  J.,  said: — "  It  is 
not  enough  to  show  that,  thoagfa  the  contract  was  made  abroad,  the 
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breach  ocenrred  within  the  jarisdiction.  If  the  whole  cause  of  action 
— that  is,  the  contract  and  the  breach — does  not  arise  within  the 
jarisdiction,  then  ss.  18  and  19  have  no  applicatioa"  Mellor,  J.,  said, 
"  The  words,  '  caase  of  action '  in  s.  18  mean  that  the  whole  canse  of 
action  must  arise  in  this  country:  Sichd  v.  Borch  is  directly  io  pointy 
and  I  think  it  rightly  decided."  Lush,  J.,  said,  "  The  expression '  caose 
of  action '  in  s.  18  is  a  comprehensive  term  which  includes  every 
circumstance  which  goes  to  make  up  a  contract  and  breach.  .  .  . 
The  section  applies  only  to  cases  where  the  whole  cause  of  action  arises 
within  the  jurisdiction,  or  where  a  contract  is  made  here  and  broken 
abroad.  If  a  foreigner  comes  here  and  makes  a  contract  in  this 
country,  and  there  is  a  breach  abroad,  he  can  be  sued  here ;  but  if  a 
contract  be  made  with  a  foreigner  abroad,  and  the  breach  takes  place 
here,  he  cannot  be  sued." 

Now,  it  is  evident  that  throughout  the  cases  on  this  last  branch  of 
the  Act  there  are  two  rationes  decidendi  which  combine  to  form  the 
judgment  of  the  Court,  and  that  these  two  rationes  decidendi  are  even 
blended  in  the  reasons  given  by  some  of  the  individual  Judgea    The 
first  ground  is  that  by  the  series  of  decisions  already  referred  to  re- 
garding the  Inferior  Courts,  the  words,  "  cause  of  action  "  have  been 
interpreted  to  mean  whole  cause  of  action,  and  that  the  point  is  con- 
cluded by  the  authority  of  these  cases.     It  is  plain  that  this  ratio 
decidendi  is  quite  inconsistent  with  the  whole  train  of  cases  I  have 
cited  upon  the  18th  section,  and  that  the  cases  in  the  Exchequer  and 
Common  Pleas  have  the  greater  weight  upon  this  point  in  that  Sidid 
V.  Borch  was  apparently  decided  without  adverting  to  the  earlier  cases 
in  the  Exchequer.     But  there  is  another  ratio  decidendi  which  is 
rather  implied  than  expressed  in  these  cases;  and  which,  when  ex> 
plicitly  stated,  comes  to  this: — Esto,  that  the  words,  "  cause  of  action'' 
in  the  18th  section  do  not  necessarily  mean  the  whole  cause  of  action; 
yet  in  exercising  the  discretion  given  to  us  by  these  respective  sections, 
we  must  look  broadly  at  the  purpose  which  the  legislature  may  in  each 
case  be  presumed  to  have  had  in  view,  having  regard  to  the  state  of 
the  law  existing  previously  to  the  Act,  and  perhaps  also  to  considera- 
tions of  general  jurisprudence.     Now,  in  the  case  of  British  subjects, 
it  is  possible  that  the  old  method  of  proceeding  to  outlawry  might 
have  been  carried  out  so  as  to  reach  them  by  the  fiction  of  a  residence 
in  the  place  where  the  law  allowed  the  venue  to  be  laid.     But  in  the 
case  of  a  foreigner  who  owes  no  allegiance  to  the  Sovereign  out  of 
whose  Courts  the  writs  issue  on  which  outlawry  proceeds,  there  is  no 
room  for  this  fiction.     And  the  Court,  in  exercising  a  discretion  which, 
in  effect,  enables  them  to  claim  an  entirely  new  jurisdiction  over 
foreigners,  it  is  necessary  to  scan  the  grounds  on  which  that  jurisdiction 
is  asserted,  and  to  see  that  they  are  at  once  necessary  for  doing  justice 
to  Her  Majesty's  subjects,  and  defensible,  having  regard  to  the  comity 
due  to  foreign  Courts.     It  will  be  on  grounds  such  as  these  that  the 
decisions  in  Sichd  v.  Bordi  and  AUhusen  v.  Malgarejo  will  in  future 
be  upheld,  if  they  are  upheld  at  alL     But  it  is  quite  possible  that  the 
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views  maintained  in  the  Queen's  Bench  and  those  prevailing  in  the 
two  other  Superior  Courts  of  Common  Law  may  prove  to  be  at  variance 
on  the  subject,  and  as  the  question  commonly  arises  on  a  point  of 
procedure  furnishing  no  opportunity  for  taking  the  opinion  of  a  Court 
of  Error^  it  is  quite  possible  that  this  variance  of  opinion  may  become 
ehronic. 

I  fear  the  patience  of  the  reader  must  be  exhausted  by  this  minute 
analysis  of  the  varied  grounds  of  jurisdiction  recognised  by  the 
Superior  Courts  within  the  narrow  limits  of  this  island.  The  grounds 
on  which  the  High  Court  of  Chancery  claims  and  exercises  jurisdiction 
remain,  however,  yet  to  be  touched  upon.  And  for  a  complete  view  of 
the  subject,  the  jurisdiction  of  the  Court  of  Bankruptcy,  of  the 
Admiralty  Court,  and  of  the  Court  of  Probate,  and  the  Court  for 
Divorce  and  Matrimonial  Causes,  should  be  adverted  to.  But  these 
last,  as  of  minor  general  interest,  may  be  touched  upon  very  shortly; 
80  that  in  one  more  paper  this  difficult  and  tedious,  but  necessary, 
department  of  the  conflict  of  laws  within  this  island  wiU  be  concluded. 

R  C. 
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CHARTEB  PABT7  TO  GO  AS  NEAB  A  POBT  AS  THE  SHIP  MAT  SAFELT  GET. 

Hillstrom  v.  Gibson  &  Clark,  Feb,  2,  1870,  8  Macpk  463. 

It  is  somewhat  remarkable,  amid  the  profuse  illustration  which  almost 
every  clause  of  charter-parties  has  received  from  the  tribunals,  that  the 
proviso,  "or  so  near  thereunto  as  she  may  safely  get,"  where  a  ship  is 
chartered  to  go  to  a  particular  port,  has  not  hitherto  received  a  clear 
jadicial  construction.  The  cases  of  Schilizzi  v.  Berry,  4  R  &  B.  873, 
24  L J.  Q.B.  193,  and  Farker  v.  Winlcm,  7  E.  &  B.  942, 27  L.  J.  Q.B. 
49,  do  not  decide  whether,  when  a  ship  is  unable  to  get  into  the  port 
of  destination  because  she  draws  too  much  water,  she  is  bound  to 
accept  an  offer  of  the  consignees  to  lighten  her  at  a  convenient  landing 
place,  and  then  to  proceed  into  port  In  Schilizzi  v.  Derry,  the 
charter-party  provided  that  the  defendant's  ship  should  sail  to  Oalatz 
or  Ibrail,  or  so  near  thereto  as  she  might  safely  get,  and  there  load 
caigo,  eta,  perils  of  the  seas,  etc.,  being  excepted.  The  ship  reached 
the  mouth  of  the  Danube  on  Nov.  5.  Galatz  is  ninety-five  miles 
up  the  Danube,  and  Ibrail  twenty  miles  higher.  At  the  mouth, 
of  the  Danube  is  a  bar,  upon  which,  when  the  ship  arrived, 
there  was  not  sufficient  depth  of  water  to  allow  her  to  pass.  On 
Dec.  11  she  sailed  to  Odessa  (100  miles  distant),  and  there  took  in  a 
cargo  from  other  parties.  It  would  not  have  been  safe  for  her  to 
remain  off  the  mouth  after  Dec.  11,  and  Odessa  was  the  nearest  safe 
port  On  Jan.  7  there  was  water  enough  on  the  bar  of  the  Danube  to 
enable  the  ship  to  go  up  to  Galatz,  and  sail  with  a  cargo  up  the  river. 
Lord  Campbell,  C,J.,  said  that  "the  meaning  of  the  charter-party  must 
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be  that  the  vessel  is  to  get  within  the  ambit  of  the  port,  though  she 
may  not  reach  the  actual  harbour."  The  Court  of  Queen's  Bench  held 
that  the  vessel  did  not,  within  the  meaning  of  the  charter-ptrtj, 
complete  the  voyage,  and  that  the  impossibility  of  waiting  off  the 
harbour  mouth  did  not  determine  the  obligation  to  complete  the  voyage. 

In  Parker  v.  Winlow,  the  ship  was  to  proceed  "  to  Plymouth,  not 
higher  than  T.  or  N.,  or  as  near  thereunto  as  she  can  safely  get,"  and 
deliver  her  cargo,  with  certain  lay  days  and  demurrage  days.  On  the 
ship's  arrival  in  Plymouth,  the  consignees  ordered  her  to  discharge  at 
B.,  an  ordinary,  lauding  place  in  the  port  of  Plymouth,  lower  than 
T.  or  N.  At  this  time  the  tides  were  neap.  The  vessel  went  as  near 
to  B.  as  she  could  in  that  stage  of  the  tide,  and  lay  on  the  sand  for 
some  days,  till  the  tides  being  higher  she  got  to  B.  In  an  action  of 
damages  it  was  held  that  the  consignee  had  the  option  of  naming  any 
ordinary  landing  place  in  the  port  of  Plymouth  within  the  limits 
assigned,  and  that  the  lay-days  did  not  commence  till  the  vessel  reached 
the  place  so  named,  the  delay  in  getting  to  it  being  occasioned  only  in 
the  ordinary  course  of  navigation  in  a  tidal  harbour. 

Neither  of  these  cases  solves  the  questions  which  arise,  when,  under 
ordinary  circumstances,  the  ship  cannot  possibly  at  any  time  of  the 
year  enter  the  harbour  without  sustaining  damaga  So  that,  in  the 
case  before  us,  the  Sheriffs  of  Lanarkshire  (Sheriffs  Dickson  and  Glass- 
ford  Bell)  were  quite  right  in  regarding  the  matter  as  unsettled  by 
precedent.  In  this  case,  the  ship  *'  Frey "  sailed  from  Alexandria  with 
wheat,  under  a  charter-party  which  provided  that  she  should  proceed 
to  a  safe  port  in  the  United  Kingdom  (calling  at  Qneenstown  or  Fal- 
mouth for  orders),  '*  or  as  near  thereto  as  she  can  safely  get  and  lie 
afloat  at  all  times  of  tide."  She  was  ordered  to  proceed  to  Glasgow, 
and  arrived,  on  25th  December,  1863,  at  the  Tail  of  the  Bank,  an 
open  roadstead  near  Greenock.  According  to  the  evidence,  the  deep- 
est water  at  low  tide  in  the  harbour  of  Glasgow  at  the  time  when  the 
ship  was  required  to  discharge  would  haVe  been  16ft.  even  at  spring 
tide,  and  by  the  evidence  of  the  pursuer,  it  appeared  that  when  his 
ship  arrived  at  Greenock  it  was  drawing  17f  ft.  of  water.  The  pursuer 
offered  to  discharge  at  the  Tail  of  the  Bank,  but  the  consignees,  the 
defenders,  refused  to  accept  delivery,  and  the  pursuer  for  some  time  re- 
fused to  allow  them  to  lighten  the  ship  by  unloading  a  part  of  the  carga 
This  was  at  length  done,  and  the  ship  proceeded  to  Glasgow,  under  pro- 
test and  reservation  of  all  matters  in  dispute  for  after  settlement  Ac- 
cording to  the  pursuer's  evidence,  the  ship,  even  in  this  lightened  condi- 
tion, took  the  ground  in  the  harbour  of  Glasgow,  and  was  so  strained  that 
on  her  return  voyage  she  was  with  difficulty  kept  afloat  The  pursuer, 
the  master,  brought  his  action  for  demurrage  consequent  on  the  delay 
caused  by  the  failure  of  the  consignees  to  accept  delivery  of  the  whole 
cargo  at  Greenock;  and  the  sole  question  was,  whether  he  was  bound 
t(>  accept  the  offer  of  the  defenders  to  lighten  the  ship.  The  Sheriff- 
Substitute,  and  subsequently  the  Sheriff,  on  appckl,  decided  that 
he  was  not  bound  to  lighten  his  ship,   but  that  the  voyage  was 
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ended  when  the  ship  had  got  as  near  as  she  safely  oonld  to  Glasgow, 
hsving  on  board  her  fnll  cargo,  l^he  First  Division,  on  appeal,  held. 
Lord  Deas  dissenting  and  concnrring  with  the  judgments  of  the  able 
and  learned  Sheriffs,  that  the  master,  though  not  bound  by  the  custom 
uf  the  port  to  lighten  vessels  of  large  draught  of  water  at  the  Tail  of 
the  Bank,  was  bound  by  his  contract  to  accede  to  the  reasonable  pro- 
pctial  to  lighten  his  cargo  in  order  that  he  might  be  able  to  reach  the 
agreed  on  port  of  discharga 

When  we  consider  the  risk  and  inconvenience  attending  the  dis- 
charge of  cargo  at  the  Tail  of  the  Bank,  this  may  appear  to  be  the 
^>Qod  and  sensible  view  to  take  of  the  question  raised  by  the  case, 
and  it  is  supported  by  the  fact  that  there  exists  a  custom  of  some  sort 
m  to  lighten  vessels  at  the  Tail  of  the  Bank,  although  it  is  admitted 
bf  the  Court  that  the  master  was  not  bound  by  it  But  there  are 
iiScolties  in  supporting  the  decision  in  point  of  law,  or  at  least  in 
rH»nciling  it  with  the  principles  involved  in  similar  cases.  These 
ca^es  show  an  important  distinction  between  a  permanent  and  a 
temporary  obstruction  or  difficulty  in  reaching  the  port  of  discharge. 
If  an  embargo  is  laid  upon  certain  ships,  it  may  be  removed,  and  the 
qaeition  might  be  how  long  a  ship  was  bound  to  wait  for  the  removal 
War,  as  remarked  by  Parsons  (Maritime  Law,  I.  274)  when  dealing 
with  the  subject  of  dissolution  of  charter-parties,  annuls  the  obligation 
to  carry  a  cargo,  while  an  embargo  or  a  prohibition  may  only  suspend 
it  *'  If  the  measure  is  one  which  may  be  regarded  as  intended  for  a 
brief  period  only,  and  if  the  voyage  may  be  delayed  without  material 
damage,  and  then  resumed  and  completed  with  no  other  effect  than 
that  of  temporary  interruption,  tHen  we  should  say  that  the  contract 
was  not  dissolved;  that  the  ship,  on  the  one  hand,  was  bound  to  wait 
with  her  cargo  on  board  for  an  opportunity  of  carrying  it  to  her  port 
of  destination;  and,  on  the  other,  that  the  ship  had  the  right  of  insist- 
ing upon  retaining  the  cargo  for  the  purpose  of  thus  earning  the 
freight."  And  in  a  note  he  refers  to  Schilizzi  v.  Derry,  observing: 
"As  an  embargo  merely  suspends  the  contract,  so  a  lowness  of  water, 
which  prevents  a  vessel  reaching  the  port,  has  the  same  operation." 
That  is  to  say,  an  embargo  and  a  lowness  of  water  are  temporary 
impediments  in  the  generality  of  cases;  but  it  may  fairly  be  contended 
that  if  the  lowness  of  water  is  a  permanent  defect  ii)  the  harbour  as 
c<>ncerns  the  ship  chartered,  the  analogy  between  this  impediment  and 
an  embargo  is  gone. 

In  a  subsequent  passage  (p.  276)  Parsons  says,  ''  If  the  continuance 
of  this  restraint  and  prohibition  be  not  only  uncertain,  but,  as  far  as 
can  be  judged,  likely  to  continue  for  a  long  period,  so  that  it  would 
be  unreasonable  to  detain  the  ship  or  the  cargo  in  her  to  wait  this 
distant  opportunity,  ...  we  should  say  the  contract  was  now 
not  suspended,  but  annulled."  But  in  the  case  of  a  charter-party 
containing  the  clause  which  is  the  subject-matter  of  our  consideration, 
the  contract  is  not  suspended  or  annulled,  but  performed  when  the 
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ship  has  gone  as  near  to  the  port  as  she  can  safely  get^  in  accordance 
?rith  the  terms  of  the  contract 

The  words  of  the  charter-party  are,  "*  proceed  with  a  fall  and  com- 
plete cargo/'  and  it  certainly  is  not  easy  to  imagine,  or  to  discover,  in 
the  opinion  of  the  Ooart,  any  principle  upon  which  a  shipowner  can 
be  asked  to  suffer  the  loss  arising  from  indefinite  delay,  and  the  risk 
attending  the  operation  of  lightening  his  ship  in  order  to  get  into  the 
port  of  destination.  It  must,  however,  be  admitted  that  the  judgment 
is  favourable  to  the  interests  of  Qlasgow  commerce.  But  it  may  be 
expedient  for  parties  entering  in  future  into  charter-parties  where 
similar  questions  may  occur,  to  provide  for  them  by  distinct  stipulations. 


A  TRANSLATION  OF  THE  TITLE  OF  THE  PANDECTS  AD 

LEGEM  AQUILIAM  (li  2). 

(Continued), 

XXX.  Patdus,  I  xxiL  ad  EcL — He  who  kills  the  slave  of  another 
man  cauj^ht  in  adultery  will  not  be  within  this  law.* 

§  1.  If  a  slave  given  in  pledge  be  killed,  an  action  is  competent  to  the 
debtor.  But  the  question  is  also  raised  whether  a  utilis  actio  is  also 
competent  to  the  creditor?  because  it  mayaffect  his  interests  if  the  debtor 
is  insolvent,  or  if  he  has  lost  his  right  of  action  by  lapse  of  time.f 
But  it  is  unjust  that  the  slayer  should  be  liable  both  to  the  owner  and 
the  creditor,  unless  it  be  considered  that  the  debtor  will  suffer  no  injustice 
in  this  matter,  because  it  benefits  him  to  the  amount  of  his  debt  (from 
which  he  is  released),  and  that  he  will  recover  from  the  creditor  wha^ 
ever  exceeds  that  amount;  or  that  an  action  is  competent  to  the  debtor 
from  the  beginning  for  the  amount  of  excess  above  his  debt  And  thus 
in  those  cases  in  which  an  action  is  allowed  to  the  creditor  on  account 
of  the  debtor's  poverty,  or  because  he  has  lost  his  right  of  action,  the 
creditor  will  have  the  action  of  the  Aquilian  law  to  the  amount  of  the 
debt,  yet  so  that  this  benefits  the  debtor;  while  to  the  debtor  himself 
the  Aquilian  action  will  be  competent  for  that  which  exceeds  the  sum 
of  his  debt. 

§  2.  If  any  one  consume  another*s  wine  or  com,  he  does  not  appear 
to  do  damage  wrongfully,  and  therefore  a  utilis  actio  is  to  be  allowed. 

§  3.  In  this  action  also,  which  arises  from  this  chapter,  dolus  and 
culpa  are  punished,  j  And  thus  if  one  have  set  fire  to  his  stubble  or 
underwood,  and  the  fire  gets  beyond  bounds  and  injures  another's  com 

*  y.  1.  4  pr.  The  lex  Julia  permitted  ezpreflsly  the  kiUing  of  an  adulterer  csogbt 
io  the  ttct. 

f  The  actio  hypotheearia  ■nbstated  during  the  ooDtinoanoe  of  the  natural  obligittaat 
though  the  pnncipal  action  ahould  have  beeo  out  off  by  preicription.  SaviOffT,  SjsteD, 
ToL  ▼.,  386-396.     Cujao.  In  lib.  22  Paul,  ad  Ed. 

t  Uabbi,  Die  culpa  der  R.R,,  t.  5,  p.  83-95,  ■hows  that  there  are  no  degrm  of  doloi 
and  culpa  under  thie  law;  only  the  fact  must  be  imputable  to  the  defendant 
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or  vineyard,*  we  mnst  inqaire  whether  it  has  happened  through  his 
anskilfalness  or  negligence;  for  if  he  did  it  on  a  windy  day,  he  was  in 
fkuit.  For  one  who  gives  occasion  to  it  is  held  to  have  done  damaga 
He  is  guilty  of  the  same  fault  who  did  not  watch  lest  the  fire  should 
go  too  far.  But  if  he  took  every  precaution  that  was  incumbent  on 
him,  or  if  a  sudden  gust  of  wind  carried  the  fire  beyond  bounds,  he  is 
free  from  fault. 

§  4.  If  a  slave  is  wounded,  not  mortally,  and  perishes  from  negligence, 
the  action  will  be  for  wounding,  not  for  killing.  (See  Smith  v.  Accident 
Assurance  Co.,  39  L.  J.  Ex.  211 ;  L.  R  5  Ex.  302). 

XXXI  Idem,  1,tl  ad  Sai>. — If  a  man  pruning  a  tree  let  fall  a 
branch,  and  so  kill  a  slave  passing,  he  is  liable  if  it  falls  upon  a  public 
place,  and  he  did  not  shout  so  that  the  falling  branch  might  be 
avoidedt  But  Mucins  said:  that  even  if  that  happened  in  a  private 
place  he  could  be  sued  for  a  fault;  for  it  was  a  fault,  that  what 
could  be  foreseen  by  a  careful  man  was  not  foreseen,  or  that  warning 
was  given  only  when  the  danger  could  not  be  shunned.  According  to 
which  argument,  it  is  not  of  much  importance  whether  the  man  was 
going  by  a  public  or  private  way,  for  there  are  very  often  ways  through 
private  grounds.  But  if  there  is  no  road  at  all,  he  is  only  liable  to 
make  good  dolus,  that  he  may  not  let  it  fall  upon  one  whom  he  sees 
passing;  for  the  penalty  of  culpa  is  not  to  be  exacted  from  him,  since 
be  could  not  know  that  any  one  would  pass  that  way. 

XXXII.  Caius,  I.  vii  ad  Ed,  prov, — The  question  has  been  raised 
whether  the  rule  observed  by  the  praetor  in  a  theft  committed  by  a 
household  of  slaves,  that  is  to  say,  that  the  penal  action  is  laid  not 
against  the  individuals,  but  that  it  is  enough  if  the  same  prestation  be 
made  as  if  a  single  freeman  had  committed  the  theft, — ought  to  be 
observed  in  an  action  for  damage  wrongfully  done?  It  has  seemed 
that  the  same  rule  should  be  followed.  And  rightly;  for  as  the  reason 
in  regard  to  the  action  of  theft  is  that  the  owner  may  not  by  one 
delict  be  deprived  of  his  whole /amiZiar,  and  the  same  reason  applies 
to  the  action  for  damage  wrongfully  done,  it  follows  that  the  same 
estimate  should  be  made,  especially  because  here  the  nature  of  the 
delict  is  sometimes  slighter,  as,  for  instance,  if  the  damage  should  be 
done  from  culpa  not  dolu8.l 

§  1.  If  the  same  person  should  wound,  and  afterwards  kill  the  same 
slave,  he  will  be  liable  both  for  wounding  and  for  killing,  for  there  are 
two  delicts.  It  is  otherwise  if  one  should  kill  a  man  at  one  assault  by 
several  wounds;  for  then  there  will  be  one  action  for  killing. || 

XXXIII.  Paidus,  I.  ii  ad  Plautium. — If  you  have  killed  my  slave, 
I  think  that  his  value  in  my  affection  §  is  not  to  be  estimated,  as  when 


*  EiOD  zxii.  6:  KeUh  ▼.  Ktir,  Jane  10,  1812,  F.  0.;  MaekintoA  t.  Maekmioth, 
July  l^  1864,  2  Maoph.  1857.    AddiMn  on  Wrongt,  240. 
t  Ot  L  xzriU.  mpra.~Lmwood  v.  Haihoni,  May  14,  1817,  F.  0.,af.lS.  Atm.  20. 

$  Cf.  Z.  9  2>.  dejwM.  (2, 1). 
D  Cf.  I.  27  pr.,  1. 47,  h.  t. 
I  Thomabius  De  Prttw  Afeetiomi,  c.  Ui,  i.  12,  18. 
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one  kills  your  natural  son,  whom  you  would  willingly  buy  at  a  great 
price,  but  only  the  amount  he  is  worth  to  any  one.  Sextus  Pedins 
also  says:  that  the  values  of  things  stand  not  in  affection  or  the 
interest  of  individuals,  but  on  the  common  interest  Therefore,  that 
he  who  has  a  natural  son  is  not  the  richer  because  he  would  redeem 
him  at  the  highest  price  if  another  possessed  him,  and  neither  does 
he  who  possesses  the  son  of  Another  possess  as  much  as  the  sain  for 
which  he  could  sell  him  to  the  father.  For  by  the  Aquilian  law  we 
obtain  damages,  and  shall  be  said  to  have  lost  what  we  have  either 
had  it  in  our  power  to  obtain  or  are  compelled  to  expend 

§  1.  In  damages  which  are  not  subject  to  the  Aquilian  law,  an  adio 
in  factum  lies. 

XXXIV.  MarceUus,  I  xxL  Digestorum, — I  bequeathed  Stichus  to 
Titius  and  Seius;  Seius  deliberating  after  Titius  had  claimed  the 
legacy,  Stichus  was  killed;  afterwards  Seius  repudiated  the  legacy. 
Titius  will  be  entitled  to  sue  just  as  if  the  legacy  had  been  to  him 
alone : 

XXXV.  Ulpianus,  I  zviii  ad  Ed. — Because  the  property  in  it  is 
held  to  have  accresced  to  him  retro, 

XXXVI.  MarceUua,  I  xxi.  Digestorum. — ^Por  as  when  the  legatee 
repudiates  his  legacy  the  right  of  action  is  the  heir's,  just  as  if  there 
had  been  no  legacy,  so  is  the  right  of  action  in  Titius  as  if  the  shve 
had  been  bequeathed  to  him  only. 

§  1.  If  the  owner  has  directed  a  slave  whom  Titius  had  mortally 
wounded  to  be  free  and  his  heir,  and  Maevius  afterwards  becomes  his 
heir,  Maevius  will  not  have  the  action  of  the  Aquilian  law  against 
Titius,  at  least  according  to  the  opinion  of  Sabinus,  who  thought  that 
an  action  is  not  transmitted  to  an  heir  which  would  not  have  been 
competent  to  the  deceased.  For  it  would  be  absurd  that  the  heir 
should  obtain  the  value  of  him  to  whom  he  is  heir,  as  having  been 
killed.  But  if  the  owner  directed  him  to  be  heir-in-part,  with  liberty, 
his  co-heir  will  sue  under  the  Aquilian  law  when  he  is  dead.* 

XXXVII.  Javolenus,  I  xiv.  ex  Oassio. — If  a  free  man  has  done  an 
injury  with  his  hand  by  the  order  of  another,  the  action  of  the 
Acquilian  law  lies  against  him  who  ordered,  provided  he  had  a  right 
to  command;  but  if  he  had  not,  the  action  is  against  him  who  did 
the  deed.*!- 

§  1.  If  a  quadruped,  in  respect  of  which  there  would  be  an  action 
against  the  owner  for  injury  done  by  it,  is  killed  by  another,  and  he 
is  sued  under  the  Aquilian  law,  the  valuation  ought  to  have  reference 
not  to  the  body  of  the  quadruped,  but  to  the  nature  of  the  matter  as 
to  which  the  action  for  damage  is  bronght;  and  he  who  killed  it  is  to 
be  condemned,  in  the  action  of  the  Aquilian  law,  to  pay  the  loss 

*  Gf.  I.  15  fin.  A  2.,  23  §  1,  K,%.  CVJAOms,  OU.,  xxrii.  10,  thinks  that  the  oo-hetr  ooukl 
Bae  for  the  whole  Talae,  not  merely  for  hiB  proportion,  beeaoee  in  a  snooemon  wb«t 
one  oo-heir  cannot  t*ke  jutt  iMendUariOf  aocroes  entirely  to  the  others.  Ary.l  23, 
§  3,  D.  <2e  acq.  rer.  dom.  (41.  1)  /.  \2  D.dt  auet.  ttU.  (26,  8). 

t  Cf.  I.  167  />.  cfe  R.  J.  (60,  17). 
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which  the  plaintiff  incurs  by  having  to  make  good  the  actual  amount 
of  damage  instead  of  being  exonerated  by  delivering  up  the  beast* 

XXXVIIL  Idem,  I  x.  Epistolaruni, — If  at  the  time  when  my 
slave,  whom  you  bought  in  good  faith,  was  in  your  service,  he  was 
wounded  by  your  slave,  it  is  settled  that  I  can  sue  you  by  the 
Aquilian  law. 

XXXIX.  Pomponiua,  I.  xvii  ad  Q,  Muciurru — Quintus  Mucins 
writes :  When  a  mare  was  feeding  in  another's  pasture,  it  cast,  in  being 
driven,  that  of  which  it  was  pregnant  The  question  was  whether 
its  owner  could  proceed,  under  the  Aquilian  law,  against  the  person 
who  drove  it,  because  he  had  spoilt  the  mare  in  making  it  cast  its 
foal?  If  he  struck  it,  or  drove  it  violently  of  set  purpose,  it  seems 
that  the  owner  would  have  an  action,  -f* 

§  I.  Pomponius:  Although  one  finds  another  man's  cattle  in  his 
field,  he  ought  to  put  them  forth  as  if  he  had  found  his  own,  because 
if  anything  has  received  damage  by  that  matter  he  has  the  appropriate 
actions.  Therefore,  if  any  one  find  another  man's  cattle  in  his  field,  he 
has  no  right  to  shut  them  up,  nor  ought  he  to  drive  them,  as  we  have 
said,  in  any  other  way  than  he  would  drive  his  own;  but  he  ought 
either  to  drive  them  away  without  damage,  or  to  warn  the  owner  that 
be  may  take  away  his  own.  X 

XL.  Paulus,  I  iii  ad  Ed.\\ — Under  the  Aquilian  law,  if  I  aver 
that  an  obligatory  writing  has  been  destroyed,  by  which  money  was 
due  to  me  under  a  condition,  and  that  at  present  I  can  prove  the  fact 
by  witnesses  who  may  possibly  not  be  witnesses  at  the  time  when  the 
condition  is  purified;  §  and  if  the  matter  being  thus  briefly  stated, 

1  give  the  judex  reasonable  proof  of  the  injury  and  damage;  I  am 
entitled,  indeed,  to  gain  my  cause;  but  the  amount  decreed  can  be 
exacted  only  when  the  condition  is  purified;  for  if  it  fail,  the  judgment 
has  no  effect  ^ 

XLI.  Ulpianus,  I  xll  ad.  Sab. — If  any  one  obliterate  (destroy)  a 
testament,  let  us  see  if  an  action  for  damage  wrongfully  done  be 
competent.  And  Marcellus,  in  the  ninth  book  of  his  Digesta,  with 
hesitation  denies  its  competency;  "for  how,"  he  says,  "shall  the 
assessment  of  damages  be  gone  into?"**  •  On  this  I  remark:  that  in 
the  case  of  the  testator  it  is  so,  because  his  interest  cannot  be  calcu- 
lated; but  it  is  different  with  the  heir  or  legatees,f-f-  to  whom  the 

*  Cf.  /.  1, 1.  16,  2>.  ti  quadrpaup  (9.  1.)  1 1.  See  Voet  ad  Pand.,  iz.,  I,  8. 

X  Berriot  t.  Unthani,  Deo.  6, 1827,  6  S.  211.    Gumming  r,  7\imbuU,  Feb.  12,  1840. 

2  D.,  679. 

g  I.  40,  pr   Seel  82,  D.  defurt  (47.  2)  CcJAO.,  ad  lib.  8  Paul  de  td. 
{  Dintanior  est  fides  chirograpbi  quam  tcatium.     CUJAO.  I.  e. 

UNo  loai  being  then  ■ustaioed.  See  1.  82  D.  defwri  (47,  2):  CujAO  ad  lib.  8 
Pond,  de  Edict. 

**  Here,  Mid  in  /.  24  fupra,  the  jarists  recognize  the  cloee  connection  between  the 
right  to  reooter  and  the  amount  to  be  recovered,  which  often  makes  the  boundary 
between  these  two  branches  of  the  law  of  damages  so  indistinct. 

ft  i.€..  If  the  sttocesaion  has  been  entered  upon,  for  ante  aditam  kaertdiUUem,  the  heir 
sad  legatees  would  ha?e  only  an  action  de  dolo  maZo,  I.  85,  D.  de  dol  mal  (4,  3),  their 
own  right  being  not  yet  constituted,  and  there  having  been  no  interest  in  the  deceased. 
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testaments  are  nearly  equivalent  to  nrritings  constituting  dAU.  But 
at  the  same  place  Marcellus  writes :  that  the  bond  or  writing  being 
destroyed,  the  Aquilian  action  is  competent  Bat  if  he  has  obUtented 
(destroyed)  a  testament  deposited  with  him,  or  has  read  it  in  the 
presence  of  witnesses,*  it  is  more  expedient  that  he  should  be  pro- 
ceeded against  by  an  action  in  factum  and  injuriarum^  if  he  hiis 
published  secret  intentions  for  the  purpose  of  doing  an  injury. 

§  1.  Pomponius  elegantly  says  that  it  may  sometimes  happen  that 
one  is  not  liable  for  theft  if  he  obliterates  (destroys)  writings,  but  only 
for  damage  wrongfully  done,  as  when  he  has  obliterated  them  not  with 
the  intention  of  committing  theft,  but  only  of  causing  damage;  for  then 
he  will  not  be  liable  for  theft,  for  theft  requires  not  only  the  act  but  the 
mind  of  a  thieC-f 

XLII.  Julianus,  I  xlviii.  Digestorum. — ^One  who  has  obliterated  a 
testament  deposited  with  him,  or  any  instrument  so  that  it  cannot  be 
read,  is  liable  to  an  action  of  deposit  and  ad  exhibendum.  Bat  if  he 
restore  the  thing  spoiled,  or  exhibit  it,  the  action  of  the  Aquilian  law 
is  also  competent  on  the  same  ground:  for  he  is  justly  said  to  have 
spoiled  the  writings  who  has  obliterated  them. 

XLIIL  Pomponius,  I  xix.  ad  Sabinum. — You  have  the  action  of 
the  Aquilian  law  for  damage  done  to  tbiugs  belonging  to  an  inheri- 
tance, if  it  has  happened  after  the  death  of  him  whose  heir  you  are. 
For  the  Aquilian  law  designates  as  owner  not  him  merely  who 
was  so  when  the  damage  was  done;  for  in  this  way  that  action 
would  not  even  be  transmitted  from  him  to  whom  any  one  is 
heir,  nor  will  you  be  able  to  sue  for  what  was  donfe  when  you  were  in 
the  power  of  the  enemy,  after  you  have  returned  by  postliminiurrL 
And  this  cannot  be  settled  otherwise  without  great  detriment  to 
posthumous  children  who  shall  be  heirs  to  their  parents.  We  mast 
say  the  same  as  to  trees  stealthily  cut  down  at  the  same  time.  I 
think  that  the  same  may  also  be  held  as  to  the  action  quod  vi  avt 
clam,  provided  one  has  done  the  thing  after  being  prohibited,  or  it  be 
evident  that  he  ought  to  have  known  that  he  would  be  prohibited  b; 
those  to  whom  that  inheritance  belonged,  if  they  knew. 


*  Cf.  I.  1,  §  38,  D,  dq>.  (16,  3). 
+  Cf.  L  27,  pr.  h.  L 


REVIEW— THE  MONTH.  297 

The  Law  Magazine  and  Law  Review.  A  Qnarterly  Joarnal  of 
Jorispradence.  For  May,  1871.  Being  No.  LXL  of  the  New 
Seriea  London:  Butterwortbs,  7  Fleet  Street  Edinburgh: 
T.  &  T.  Qark.  and  Bell  &  Bradfute. 

This  is  the  best  number  of  the  English  Quarterly  that  we  have  had 
for  some  time.  Besides  the  first  instalment  of  a  well-written  treatise 
on  the  Law  of  Fixtures  by  Mr  Archibald  Brown,  of  the  Middle 
Temple,  Barrister-at-Law,  it  contains  a  learned  paper  on  Novation 
by  Mr  Frederick  Tomkins,  and  a  short  and  curious  one  on  Estates 
Tail  in  India.  But  the  best  articles  are  those  on  "  Legal  Reporting 
and  Judicial  Legislation,"  on  "  The  Theory  of  Appellate  Jurisdiction," 
and  on  "  Reform  of  the  Procedure  of  the  English  Coorta"  The  first  of 
these  deserves  the  attentive  study  of  Scotch  lawyers,  notwithstanding 
oar  freedom  from  the  great  misfortune  of  English  reporting,  the 
multiplicity  of  Courts.  The  proposal  of  the  writer  is,  that 
authoritative  reporting  should  be  confined  to  the  superior  appellate 
Courts.  That  is  virtually  the  state  of  things  which  exists  in 
Scotland,  where  our  reporters  have  had  too  much  prudence  to 
attempt,  and  our  lawyers  too  much  frugality  or  poverty  to  tolerate, 
any  full  and  systematic  reporting  of  the  decisions  of  Lords  Ordinary 
or  Sheriffa 


The  Case  of  Sir  John  Orde. — To  make  the  Scotch  public  alive  to  one 
of  the  chief  infirmities  of  their  judicial  establishment,  nothing  was  suffi- 
cient but  the  escape  from  justice  of  a  live  baronet,  who,  as  they  fondly 
imagined,  wantonly  strangled   a   playful  infant  with   the  lash  of  a 
tandem  whip;  while  in  England  the  irremediable  destruction  of  half  a 
^ore  of  characters  by  the  police,  and  a  strong  denunciation  by  the  Lord 
Chief  Justice  of  England  of  the  system  under  which  such  things  can 
happen,  has  only  for  a  moment  convinced  the  country  that  it  needs  a 
public  prosecutor.     In  a  few  weeks  both  incidents  will  probably  be 
forgotten :  but  a  little  progress  may  have  been  made  by  the  discussion 
of  these  cases  in  impressing   that  most  unimpressible  entity,  the 
public  mind,  with  the  necessity  of  reform  in  both  respecta     With 
^^ard  to  the  Park  and  Boulton   case,  we  desire  to  say  almost 
nothing.      If,   as   the   Attorney-Greneral   observed,  the  charge   was 
one  most  difficult  to   prove,  it  was  also,  as   Sir  John  £trslake 
^id,  "still  more   difficult  to   disprove;   and,  therefore,  it  was  one 
which  ought  not  tq  have  been  made,  except  upon  clear  and  conclusive 
proof."    Bat  there  was  no  one  capable  of  determining,  and  no  one 

VOU  XY.,  HO.  CLXXIV. — JOKE,  187  L  W 
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entrasted  with  the  responsibility  of  determining,  whether  such  proof 
was  forthcoming.  The  prosecution  was  in  the  hands  of  the  police, 
who  imagined  that  they  had  to  do  not  with  a  misdemeanoar,  which 
might  easily  have  been  disposed  of  before  a  police  magistrate,  but 
with  a  horrible  crime,  which  would  make  a  great  sensation,  and  oi^ht 
to  be  put  down.  Had  there  been  a  system  of  public  prosecution  soch 
as  we  have  in  Scotland,  the  scandal  could  not  have  occurred:  and 
if  a  similar  case  had  been  brought  to  trial  in  this  country,  it 
would  have  been  tried  with  closed  doors,  to  the  great  advantage  of 
the  public  morals,  and  the  Daily  Telegraph  and  its  compeers  would 
not  have  been  allowed  to  regale  their  readers  with  column  upon 
column  of  worthless  but  suggestive  detaila 

With  regard  to  the  case  of  Sir  John  Orde,  public  opinion  has  gone 
pretty  much  in  one  direction  with  regard  to  the  merits.  We 
confess  that  we  are  not  in  a  position  to  say  whether  it  has  gone  in  a 
wrong  direction  or  not.  We  can  only  say  that  we  are  not  surprised, 
either  that  the  facts  which  have  come  out  should  have  made  a 
somewhat  disagreeable  impression  on  many  minds,  including  those  of 
such  bellicose  Members  of  Parliament  as  Mr  Crawford  and  Mr 
M'Laren,  or  that  the  Lord  Advocate,  in  defending  the  learned 
gentleman  who  presided  at  the  trial,  should  have  said  that  the  ca^ 
was  one  in  which  he  felt  no  surprise  at  the  acquittal  of  the  panel 
And  we  must,  in  passing,  add  an  expression  of  regret,  that  so  much 
adverse^  and  unkindly  criticism  should  have  been  directed,  whether 
rightly  or  wrongly,  against  a  decision  of  a  young  and  able  judge,  who 
could  not  possibly  be  swayed  by  any  personal  motive,  and  who,  most 
certainly,  was  anxious  to  administer  equal  justice  to  alL 

But  there  has  certainly  been  a  far  louder  howl  than  could  hare 
taken  place  had  our  local  judiciary  enjoyed  general  public  respect  and 
confidence.  There  exists  a  natural  distrust  of  a  system  under  which 
the  principal  judge  of  a  district  appoints  his  own  subordinate  judges, 
and  important  interests  are  entrusted  to  functionaries  for  whose 
efficiency  and  discretion  no  Parliamentary  official  is  responsible. 
The  public  is  naturally  sceptical  as  to  the  competency  of  a 
Sheriff- Substitute,  not  only  because  they  are  told  by  high 
authority  that  he  needs  another  Sheriff  to  keep  him  from  going 
altogether  wrong,  but  because  they  have  got  an  impression  that 
he  has  been  appointed  out  of  a  certain  limited  set  of  third-rat€ 
lawyers  by  his  superior  Sheriff,  and  that  he  was  selected  by  the  latter 
because  of  an  accidental  acquaintance  or  friendship;  because  of  ecclesi- 
astical brotherhood;  because  his  father,  being  a  solicitor,  had  sent  the 
patron  business  in  his  youth;  because  he  can  read  Thucydides  or  play 
golf;  because  he  is  a  quiet,  gentlemanly  fellow,  who  will  not  tread  on 
the  toes  of  bis  superior;  or  because  of  one  or  more  of  fifty  reasons 
which  have  nothing  to  do  with  legal  acumen,  or  learning,  or  commoa 
sense.  In  three  out  of  four  cases,  no  such  reasons  do  in  fact  exist; 
but  if  an  appointment  can  be  traced  in  a  single  instance  to  snch 
motives,  public  confidence  in  the  whole  system  is  destroyed,  and  a  row 
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snch  as  that  which  has  been  raised  around  the  devoted  head  of  Mr  Speirs 
is  very  easUy  raised.  There  are  certainly  not  more  than  twenty  people 
in  Scotland  who  will  object,  if  the  Lord  Advocate  will  introduce  a 
short  Bill  enacting  that  in  future  all  Sheriffs-Substitute  shall  be 
appointed,  like  other  Judges,  by  the  Crown. 

The  Inveraray  case  beautifully  illustrates  one  of  the  main  arguments 
by  which  the  existence  of  that  unique  institution — ^the  double  Sheriff- 
ship— is  bolstered  up.  It  is  commonly  said  by  its  advocates — vide 
evidence  before  the  Royal  Commission  on  Law  Courts,  pasmn — that 
Sheriffs-Substitute  are  all  and  always  apt  to  be  biased  by  local  pre^ 
jndice,  while  Sheriffs-Principal  live  in  an  atmosphere  which  acts  as 
an  infallible  antidote  to  the  blandishments  of  baronets,  the  attractions 
of  coanty  hospitality,  or  the  love  of  local  popularity.  Why  then  did 
not  the  amiable  and  accomplished  Sheriff-Principal  try  this  case,  which 
was  sure  to  excite  some  sensation  in  the  district?  He  was  to  be  in 
Inveraray,  we  understand,  a  day  or  two  after  that  fixed  for  the  trial, 
and  yet  the  case  was  brought  before  a  gentleman  who  was  com- 
paratively a  novice.  We  are  far  from  blaming  the  Sheriff,  because  he, 
no  doubt  justly,  relied  on  the  wisdom  and  ability  of  his  temporary 
Substitute;  but  if  the  system  worked  as  its  advocates  tell  us,  it  would 
prevent  such  unfortunate  mishaps.  But  perhaps  the  argument  in 
question  is  founded  on  a  purely  theoretical  view  of  the  institution. 

Judicial  Statistics  for  Scotland. — A  valued  correspondent  mentions, 
in  writing  to  us  as  to  the  Judicial  Statistics  which  have  just  been 
issued  for  the  first  time  by  the  new  department,  "  some  aspects  in 
which  it  strikes  a  man  in  the  country,  without  knowing  reasons  or 
explanations  pro  or  con,  that  they  are  exceedingly  defective  I  refer 
principally  (he  says)  to  Criminal  Judicial  Statistica  Thus  from  the 
Return  or  Table  of  Criminal  Prisoners,  p.  3,  §  5,  of  the  first  report, 
it  appears  that  in  the  year  1868  there  were  23,762  criminal  prisoners 
in  Scotland  under  sentences  pronounced  during  that  year;  but  as  re- 
gards 2,822  of  these  prisoners — that  is  about  a  tenth — to  whom  the  table 
No.  16  on  p.  41  refers,  there  is  nothing  anywhere  to  show  before  what 
Courts  these  persons  were  tried,  or  any  other  information  whatever  of 
a  judicial  nature  In  the  same  way  it  appears  from  p.  35  that  in  the 
year  1868  there  were  18,090  persons  tried  who  were  apprehended  by 
the  county  police,  and  (p.  37)  that  there  were  69,066  persons  tried 
who  were  apprehended  by  the  burgh  police;  but,  except  as  regards 
the  2,822  persons  already  referred  to,  there  is  no  judicial  information 
whatever  as  regards  any  such  trials.  The  result  is,  that  of  upwards  of 
87,000  trials  that  are  mentioned,  we  have  no  information  regarding 
the  Courts  by  which  they  were  tried,  or  other  judicial  procedure  in 
regard  to  them,  except  to  the  extent  of  2,822  persons,  not  a  thirtieth 
part  of  the  whole  number.  But  besides  the  cases  which  pass  through 
the  hands  of  the  police,  there  are  various  classes  of  cases  tried  by  the 
forms  of  criminal  procedure  with  which  the  police  have  seldom  or 
ever  anything  to  do,  such  as  excise  and  revenue  cases,  game  prose- 
cutions, road  offences,  master  and  servant  cases  under  the  new  Act, 
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breaches  of  mining  and  shipping  regulations,  and  the  like.  The  whole 
of  these  classes  of  cases  come  to  be  a  very  large  and  important  part  of 
the  local  Jurisdiction  of  the  country,  and  yet  the  so-called  judicial 
statistics  do  not  make  the  least  allusion  to  them  in  any  way.  The 
attempt  to  have  judicial  statistics  at  all  is  good  in  its  way,  but  all  this 
goes  to  show  that  there  is  still  a  very  great  deal  to  be  done.  In  regard 
to  the  civil  department,  the  great  stress  seems  to  be  laid  on  ascer- 
taining the  number  of  judgments,  but  there  is  a  great  deal  of  useful 
judicial  work  in  cases  which  never  go  the  length  of  judgments  at  all, 
but  which  are  settled  after  a  few  discussions  and  observations,  withoat 
going  the  length  of  a  judgment  Indeed,  I  am  not  sure  that  this 
remark  does  not  apply  to  a  large  proportion  of  the  bona  fide  cases 
wheu  the  parties  on  both  sides  are  respectable  and  reasonable." 

A  Scotch  Ba/nkruptcy  Case  in  the  House  of  Lords. — The  Law 
Times  makes  the  following  remarks  on  the  case  of  Carter  (J.  i  0. 
Pendreigh's  Trustee)  v.  M'Laren  &  Co.  (below,  p.  312): — 

'' '  Hard  cases  make  bad  law/  is  a  maxim  which  was  quoted  by  Lord 
Westbury  in  giving  judgment,  and  certainly  the  case  was  somewhat  hard  to 
which  he  applied  the  remark.  When  the  infringement  of  a  bankruptcy  statute 
by  accepting  an  illegal  preference  is  followed  by  the  forfeiture  of  the  debt, 
which  in  this  case  amounted  to  £2654,  and  the  additional  payment  of 
double  the  amount  of  the  preference  dividend  received,  which  was  £226, 
we  may  feel  pretty  sure  that  the  Legislature  and  the  law  Courts  are  fal- 
filling  their  mission  in  the  matter  of  improving  the  commercial  morality  of 
the  country,  and  in  securing  the  just  rights  of  creditors.  The  present  cs^ 
however,  goes  further  than  that,  for  it  decides  that,  even  where  there  are 
extenuating  circumstances,  where  the  party  has  been  requested  and  induced 
by  some  of  the  creditors  to  accept  a  preference  dividend  for  the  common 
benefit  of  them  all,  where  he  had  refused  a  higher  dividend  still,  because 
he  feared  it  might  come  out  of  the  pockets  of  the  creditors,  and  where,  on 
the  general  body  of  the  creditors  becoming  aware  of  the  transaction  and 
expressing  their  disapproval  of  it,  the  preference  dividend  was  returned; 
even  there  the  iron  rule  of  the  bankruptcy  law  can  receive  no  modification, 
and  the  penalties,  however  severe,  must  be  inflicted. 

'*  The  facts  of  the  case  (which  was  an  appeal  from  the  Courts  of  Scotland), 
so  far  as  it  is  necessary  to  state  them,  were  simply  these  : — A  composition 
of  7s  3d  in  the  pound  had  been  ofiPered  to  its  creditors  by  the  insolvent 
estate  of  J.  and  Q.  Pendreigh.  This  was  approved  of  by  the  great  body  of 
the  creditors,  but  McLaren  &  Co.,  one  of  the  creditors,  and  the  party  to 
this  appeal,  seemed  to  think  the  estate  could  pay  10s  in  the  pound,  refused 
to  accept  7s  3d,  and  protested  against  certain  of  the  proceedings,  which 
they  said  were  irregular,  and  which  have  since  been  held  by  the  Court  to 
be  irregular.  Upon  this,  certain  of  the  creditors  proposed  to  pay  M'Laren 
h  Co.  28  9d  in  the  pound,  over  and  above  the  7s  3d,  provided  they  with- 
drew their  opposition  to  that  dividend  being  declared  and  accepted  at  the 
next  meeting  of  the  creditors.  Unfortunately  they  acceded  to  this  pro- 
posal, to  the  extent  of  accepting  Is  9d  per  pound,  being  induced  to  do  so 
by  a  desire  to  facilitate  the  immediate  payment  of  dividends  to  the  younger 
firms,  who  were  creditors,  and  who,  presumably,  required  their  money  at 
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once,  and  making  it  a  ooodition  that  the  money  was  to  come,  not  from  the 
creditors,  but  from  the  friends  of  the  insolvent  firm.  Then  came  the 
meeting  of  the  creditors,  which  M'Lareu  &  Co.  did  not  attend,  the  public 
acceptance  by  them  all  of  the  7s  3d  dividend,  and  some  unfavourable  com- 
ment upon  the  above  narrated  transaction  of  M'Laren  &  Co.,  which, 
though  it  had  not  been  made  public  to  all  the  creditors,  had  been  commu- 
nicated by  McLaren  &  Co.  themselves  to  some.  Immediately  after  this 
meeting,  McLaren  <b  Co.  printed  all  the  correspondence  in  the  matter, 
and  sent  a  copy  to  each  of  the  creditors,  with  an  explanation  of  their  con- 
duct, as  we  have  given  it;  and  three  days  after  this,  on  being  informed  by 
their  solicitor  of  the  illegality  of  their  conduct,  they  next  day  returned  the 
cheque  for  the  Is  9d  dividend,  which  amounted  to  £226. 

*' These  were  the  facts  and  the  extenuating  circumstances,  and  the 
question  was  whether  the  latter  took  the  case  out  of  the  loOch  clause  of  the 
Scotch  Bankruptcy  Act,  1856,  which  inflicts  such  severe  penalties  on  such 
conduct.  Though  the  Courts  in  Scotland  took  the  humane  and  more 
lenient  view,  and  exonerated  McLaren  &  Co.,  the  House  of  Lords  have 
thought  fit,  while  expressing  their  regret  that  the  Act  left  them  no  loophole 
of  escape,  and  no  power  to  mitigate  or  remit  the  penalties,  unanimously  to 
declare  that  the  debt  must  be  forfeited,  and  double  the  amount  of  the 
preferential  dividend  returned.  '  It  is  desirable,"  said  Lord  Westbury, 
'that  these  Acts,  framed  to  secure  commercial  morality  and  fair  dealing 
between  creditors,  should  receive  no  modification,  and  that  their  whole- 
6ome  operation  should  not  be  checked  by  refined  distinctions.'  No  doubt 
the  policy  of  the  law  is  good ;  but  if  this  same  Spartan  rule  were  to  be  applied 
to  this  southern  portion  of  the  island,  it  would  be  well,  where  there  is  a 
possibility  of  so  many  various  degrees  of  error,  that  a  discretionary  power 
should  be  placed  in  the  hands  of  the  Court,  so  that  the  penalties  might  be 
meted  out  in  a  more  just  and  equitable  manner,  according  to  the  flagrancy 
of  the  offences.** 

In  this  difl&cult  and  curious  case,  we  are  inclined  to  indorse  the 
remark  of  Lord  Westbury  last  quoted  by  our  contemporary,  and  to 
deprecate  the  idea  of  lodging  a  discretionary  power  in  the  hands  of 
the  Court  It  would  be  a  very  invidious  and  difficult  discretion,  and 
in  its  exercise  would  tend,  we  fear,  to  the  abrogation  or  attenuation  of 
the  penalties  which  the  statute  imposes.  If  the  penalty  is  at  present 
too  severe,  its  severity  ought  to  be  mitigated  by  the  Legislature;  but 
we  are  sure  that  the  Courts  will  not  covet  the  power  with  which  the 
Law  Times  would  entrust  them.  In  the  present  case,  the  extenuating 
circumstances  may  have  been  as  great,  and  the  moral  guilt  as  smalC 
as  in  any  case  that  it  is  easy  to  imagine;  but  certainly  the  general 
Wy  of  creditors,  and  the  commercial  community  of  Leith,  who  are 
not  better  lawyers  or  more  rigid  moralists  than  Messrs  M'Laren  &  Co., 
were  not  of  opinion,  when  the  revelation  was  first  made,  that  the 
arrangement  was  either  fair  or  legal  There  can  be  no  doubt  that 
Messrs  M'Laren  &  Co.,  though  they  may  have  sought  at  first,  as  they 
were  quite  entitled  to  do,  to  make  a  hard  bargain,  never  sup- 
posed that  they  were  making  a  dishonest  or  unlawful  one.  They 
were  mistaken,  as  any  man  may  be,  in  law  or  casuistry.    But  it  is  an 
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argoinent  of  some  weight  in  favour  of  the  law  as  it  stands,  and  as  it 
has  been  interpreted  by  Lord  Einloch  and  the  House  of  Lords,  thai  it 
coincides  with  the  general  opinion  manifested  by  the  mercantile  public 
when  it  became  acquainted  with  the  facts.  The  penalty  may  be  too 
severe;  but  a  grave  offence  was  inadvertently  committed,  and  it  would 
be  pessimi  exempli  that  the  offenders,  though  honourable  men  who 
were  ready  to  make  amends,  should  escape  unscathed.  The  Hoase  of 
Lords  has  conferred  a  great  benefit  on  the  law  and  on  the  country  in 
reversing  the  decision  of  the  Court  of  Session. 

The  Lord  Chancellor  at  the  London  Juridical  Society/. — The  many 
who  expected  little  from  the  Lord  Chancellor  in  his  address  to  this 
society  of  scientific  jurists  and  law  reformers,  have  not  been  dis- 
appointed. His  speech,  upon  the  whole,  was  barren  of  new  ideas:  and 
even  in  dealing  with  the  old  ones  which  were  expected  from  Lord 
Hatherley,.  showed  little  force  or  originality.  The  important  point  in 
bis  speech  was  the  admission  that  the  scheme  for  codifying  or  digesting 
the  law,  in  which  he  has  borne  a  share,  had  proved  a  failure.  A  paid 
commission  is  required,  and  the  Lord  Chancellor  also  suggests  that  i 
similar,  if  not  the  same  body,  might  consolidate  our  old  law,  and 
revise  new  statutes  before  they  are  finally  passed  by  Parliament  It 
was  the  opinion  of  the  Lord  Chancellor  that 

*^  We  were  not  likely  to  get  a  code  in  a  country  so  busy  as  this,  and  with  t 
Parliament  so  constituted  as  ours,  and  in  a  country  with  a  constitution  to  free, 
unless  some  totally  different  method  is  set  about  for  obtaining  it  than  we  Ure 
hitherto  adopted.  We  have  had  several  commiasions,  but  none  verv  prodactire 
The  Statute  Law  Commission,  notwithstanding  all  the  abuse  which  had  bet^o 
bestowed  upon  it,  had  materially  reduced  the  statutes.  It  was  not  a  very  gnu 
work,  but  some  of  the  statutes  bad  been  very  much  reduced,  and  a  well  arraDg^i 
index  provided.  But  there  was  one  recommendation  made  by  that  commissios 
which  ne  thought  ought  to  be  carried  into  effect — that  there  should  be  constitatei 
a  commission,  a  permanent  commission,  consisting  of  at  least  three  men,  one  a 
common  lawyer,  another  an  equity  lawyer,  and  the  third  a  conveyancer;  ai^i 
those  three  should  be  constituted  in  this  manner  to  be  a  permanent  boanl.  aoi 
have  other  gentlemen  to  assist  them  under  their  direction.  Of  course  they  woaM 
have  adequate  salaries,  so  as  to  take  them  wholly  from  their  business;  and  fint 
of  all  it  should  be  a  part  of  their  duty  to  supervise  every  public  Act  of  Parlia- 
ment just  before  the  third  reading,  to  make  a  report  as  to  now  far  the  Bill  did  ^ 
did  not  harmonise  with  existing  Acts  of  Parliament.  They  would  bare  r^ 
power  to  express  opinions  with  regard  to  the  merits  or  demerits  of  the  Bill,  |>a^ 
only  as  to  how  far  it  expressed  its  own  intentions,  and  coincided  with  the  exisUDg 
state  of  the  law.  A  great  deal  of  the  unfortunate  state  of  the  law  arises  from 
the  unsystematic  mode  in  which  amendments  of  the  law  are  made.  When  a  case 
like  Mrs  Torpey*B  arises,  a  gentleman  at  once  brings  forward  a  Bill  to  patch  up  that 
little  blot,  and  from  time  to  time  these  Acts  which  are  not  opposed  by  Govern- 
ment pass,  but  they  do  not  at  all  harmonise  with  the  great  system  of  our  law." 

We  confess  that  Lord  Hatherley's  objection  to  a  minister  of  justice 

on  the  ground  that  his  proposals  of  reform  might  be  suspected  of 

being  influenced  by  party  motives,  does  not  appear  to  ns  to  have  much 

weight :  but  writing  from  a  merely  professional  point  of  view,  and  in 

a  professional  journal,  we  do  not  venture  to  differ  from  his  lordship. 

A  board  of  three  lawyers  would  be  as  useful  to  the  public  as  a  minister 

of  justice,  and  would  undoubtedly  be  preferred  by  the  profession. 
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Lord  Hatherley's  remarks  on  conveyancing  reform  and  the  fusion  of 
law  and  equity  are  safe  and  wisa  The  latter  is  a  question  of  machi- 
nery, and  ought  to  present  no  real  difficulty,  and  in  land  titles  there 
should  be  almost  as  little.  It  is  a  mistake  to  suppose  that  lawyers  do 
not  desire  simplicity  in  titles.  It  will  not  ruin  them :  for  if  the  law 
secured  safety  and  ease  for  investments  upon  land,  the  public  would  be 
far  more  ready  to  employ  lawyers  to  dispose  of  their  capital 

Among  the  most  sensible  parts  of  Lord  Hatherley's  address  are  those 
in  which  he  points  out  that  the  existing  condition  of  our  law,  evil  as 
it  is,  is  not  so  bad  as  it  is  sometimes  painted.  He  says,  that 
in  all  ages  of  English  history  the  efforts  of  the  judges  to  accommodate 
the  growing  body  of  the  law  to  the  changing  circumstances  of  the 
time  have  been  neither  unsuccessful  nor  useless.  The  judges  have 
done  much,  not  perhaps  at  all  times  what  could  have  been  wished,  to 
bring  the  law  into  harmony  with  the  existing  state  of  society;  to 
make  it  meet  the  wants  of  mankind,  and  not  merely  the  preconceived 
notions  of  the  old-fashioned  pleader  or  conveyancer.  Owing  to  the 
ability  and  honesty  of  our  judges  and  of  the  bar,  a  vast  amount  of 
substantial  justice  has  been  administered  both  in  Scotland  and 
England.  Had  it  been  otherwise,  the  Courts,  as  now  constituted, 
could  not  exist  The  Lord  Chancellor  quoted  a  passage  in  a  paper 
by  Professor  Katchenovsky,  in  which  he  says: 

*^  *  We  have  no  sufficient  grounds  for  adoptiDg  the  opinion  that  the  non-existence 
of  a  code  is  a  great  evil  in  itself.    The  Roman  law,  in  its  best  times,  consisted 
of  incoherent  rules  and  customs,  but  was  administered  more  successfully  than  in 
the  period  of  its  codification.    This  free  country  also  has  no  code ;  its  constitution 
is  establishes  1  on  the  basis  of  the  common  law ;  but  there  is  uo  doubt  that  the 
law  is  more  solid,  more  respected,  and  better  administered  here  than  elsewhere.* 
He  was  not  indorsing  all  this.     But  while  he  would  not  throw  out  any  sugges- 
tions agaiubt  codification,  a  great  deal  was  overlooked  as  to  the  living  power  of 
law  at  a  time  when  a  great  community  is  in  active  exercise,  and  at  a  time  when 
it  is  little  disposed  to  bend  its  energies  towards  the  task  and  labour  of  codification. 
It  is  undoubtedly  true  that  in  the  free  state  of  Rome  the  law,  in  perhaps  its  most 
vigorous  and  active  condition,  was  yet  in  a  very  unsolidified  and  unsatisfactory 
state.    Therefore,  when  one  system  came  to  be  compared  with  another  it  would 
induce  one  rather  to  avoid  the  pessimist  view  of  our  law.    Much  had  been  done 
by  the  strong  good  sense  of  our  judges,  but  much  still  remained  to  be  done,  and 
might,  by  well  applied  labour,  be  eHTected  in  bringing  the  valuable  body  of  our 
law  into  a  complete,  solid,  and  uniform  shape.'* 

Excerpts  from  "  The  Intrants  Catechism" — [As  young  gentlemen 
who  have  been  "  called  to  the  bar  "  are  sometimes  unable  to  satisfy 
parents  and  others  in  regard  to  various  matters  connected  with  the 
Court  of  Session,  a  learned  writer  has  prepared  a  work  which  supplies 
the  desired  information :  and  as  the  catechetical  form  is  always  the 
most  impressive,  it  has  been  selected.  The  information  is  not  to  be 
found  in  any  text  book.  We  have  been  permitted  to  extract  a  few 
of  the  questions  and  answera] 

1.  Why  are  the  Scotch  judges  paid  jP3000  a  year  each? — ^Because 
in  England  they  get  <£^5000  a  year,  and  in  Ireland  about  1^4000, 
and  it  is  notorious  that  Scotchmen  are  never  so  intellectual  as  English- 
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men  or  Irishmen;  and  because,  if  they  were  paid  more,  a  man  of  greal 
ability  might  be  tempted  to  accept  a  seat  on  the  Bench  too  soon. 

2.  Why  does  a  judge,  in  delivering  his  opinion,  narrate  the  facts  of 
the  case? — To  show  that  he  knows  them  (which  would  otherwise  be 
presumed  not  to  be  the  case),  and  because  the  litigants  are  necessarily 
ignorant  of  them ;  and,  probably,  also  the  counsel  and  agents. 

3.  What  is  a  senior? — ^A  Q.C.,  or  a  counsel  who,  for  the  time  being, 
is  not  a  junior. 

4.  What  is  a  junior? — ^A  counsel  who,  for  the  time  being,  is  not 
a  senior. 

5.  What  is  the  chief  end  of  poor's  counsel  in  justiciary  cases? — ^To 
insure  convictions. 

6.  To  obtain  employment  from  agents,  with  a  view  to  the  interests 
of  their  clients,  and  themselves,  what  is  the  first  requisite  in  a 
counsel? — To  be  over-employed. 

7.  What  is  the  second  requisite? — To  be  over-employed. 

8.  What  is  the  third  requisite? — To  be  over-employed. 

9.  Why  are  country  agents  not  allowed  to  practise,  or  have  anj 
interest  in  cases  in  the  Court  of  Session? — Lest  the  Court  should  be 
flooded  with  business,  and  the  bar  prove  insufficient  for  the  work; 
and,  secondly,  be'cause  the  Court  of  Session  was  intended  to  be  an 
Edinburgh,  not  a  Scotch  Court 

10.  Why  are  pleas-in-law  so  called,  and  what  is  the  chief  advantage 
derived  from  them? — Because  they  are  entirely  free  from  statements 
of  facts,  are  never  irrelevant  or  inserted  at  random,  and  are  of  great 
use  when  the  case  is  heard,  especially  in  criminal  trials,  where  their 
presence  is  indispensable. 

1 1.  What  is  the  chief  use  of  a  reference  to  oath? — To  gain  time  and 
lose  money. 

12.  Why  is  the  attendance  of  counsel  and  agents  necessary  for  the 
approval  of  an  auditor's  report  which  is  not  objected  to? — Opinions 
differ:  some  say  that  it  is  out  of  respect  to  the  Clerk  of  the  Court,  as  it 
is  the  only  occasion  (except  lunch  time)  at  which  he  gets  his  mouth 
opened ;  while  others  assert  that  it  is  to  prevent  him  from  getting 
decree  for  the  sum  in  his  own  favour. 

13. .  Why  is  the  examination  of  a  witness  by  his  own  counsel  said  to 
be  "  in  chief,"  and  by  his  opponent's  counsel "  in  cross  "? — Because  the 
chief  part  of  his  evidence  is  not,  in  modern  practice,  elicited  till  his 
re-examination;  and,  because,  if  the  examination  is  properly  conducted, 
the  witness  is  sure  to  lose  his  temper. 

14.  Why  are  there  fifteen  jurymen  in  criminal  cases,  and  why  are 
there  only  twelve  in  civil  cases  ? — To  increase  the  chances  of  the  trial 
breaking  down  through  the  illness  of  a  juryman;  and,  as  civil  cases 
generally  last  much  longer  than  criminal  ones,  it  is  calculated  that 
this  result  is  as  likely  to  be  attained  in  them  with  the  smaller 
number. 

15.  Why  are  appeals  to  the  Circuit  Court  certified  to  Edinbui^gb?— 
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Because  snch  litigants  "  ought  to  be  punished  with  the  pains  of  law, 
to  deter  others  from  committing  the  like  crime  in  all  time  coming." 

16.  Exemplify  the  brocard, ''  units  homo  plurespersonas  (vel  causae) 
sustinere  potest?" — Counsel  accept  fees  for  several  causes,  each  of 
which  is  to  last  the  whole  of  the  same  day;  and  agents,  without 
leaving  their  offices,  are  able  (by  means  of  their  clerks)  to  attend 
simultaneously  a  case  in  every  Court  in  the  Parliament  House,  and 
are  justified  in  charging  expenses  to,  in,  and  from  London,  for  the 
same  journey,  against  several  of  their  clients. 

17.  What  is  a  refresher? — A  fee  paid  to  counsel  where,  for  his 
previous  fee,  he  has  had  to  listen  to  a  speech,  but  has  not  yet  spoken; 
or  where  he  has  spoken,  and  will  have  to  listen  to  the  reply. 

18.  When  is  a  fee  in  pendente! — When  a  case  is  at  avizandum,  or 
Mr S.S.C.  is  the  agent 

19.  Explain  the  logical  consistency  of  the  verdict  of  "not  proven?" 
— It  is  a  maxim  of  law  that  a  prisoner  is  to  be  held  not  guilty  till  his  guilt 
is  shown;  if,  therefore,  the  prosecutor  fail  to  establish  the  prisoner's 
gailt,  the  only  logical  verdict  is  "  not  proven.'* 

The  Mana^genient  of  Courts  during  Sensatioiial  Trials. — ^The  con- 
duct of  Lord  Chief  Justice  Bovill  in  excluding  from  his  Court  during 
the  trial  of  the  Tichborne  case  all  persons  not  provided  with  blue 
tickets  furnished  by  his  Lordship,  has  been  the  subject  of  much 
animadversion  in  England ;  and  it  cannot  be  doubted  that  the  learned 
Judge  has  committed,  to  say  the  least,  a  serious  error  in  judgment  in 
converting  a  public  Court  of  justice  into  a  theatre  for  the  entertainment 
of  a  few.  We  believe  that  nothing  of  the  kind  is  likely  to  be  attempted 
in  Scotland,  where  in  our  recent  experience  an  error  of  the  opposite 
kind  has  too  often  been  committed.  Certain  seats  are  set  apart  in  the 
Justiciary  Court  for  the  legal  profession,  which  the  profession  is  seldom 
allowed  to  use,  because  no  means  are  taken  to  reserve  the  seats  for 
their  use.  This  is  very  conspicuous  at  almost  every  trial  of  popular 
interest,  and  it  was  especisdly  so  at  the  trial  of  the  recent  case  of 
8teu;art  v.  Gelot.  There,  moreover,  there  was  an  unseemly  crush  of 
all  sorts  of  persons  even  within  the  bar.  In  ordinary  cases,  the  mem- 
bers of  the  bar,  either  by  courtesy,  or  perhaps  because  as  a  rule  they 
cannot  get  into  their  own  seat,  are  permitted  to  stand  or  sit  in  the 
entrances  to  the  clerks'  and  bar  table,  provided  their  numbers  are  not 
so  great  as  to  incommode  those  engaged  in  the  casa  But  on  this 
occasion  a  motley  crowd  of  all  sorts  of  persons,  including,  of  course, 
a  considerable  number  of  lawyers,  stood  during  the  greater  part  of  the 
proceedings  within  the  bar  and  around  the  witness  box.  We  venture, 
very  humbly,  to  suggest  that  the  Court  should  in  future  limit  this 
privilege  to  the  profession,  and  also  restrict  the  number  of  those  who 
enjoy  it;  and  that  the  legal  bodies  should  assert  their  right  to  the 
seats  in  the  Court  which  are  designated  by  their  names. 

New  Doctors  of  Law. — The  Senatus  of  the  University  of  Edinburgh 
Has  done  itself  honour  in  conferring  this  degree  on  Mr  Patrick  Eraser 
and  the  Lord  Advocate.    While  the  distinction  was  due  to  Mr  Young's 
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distinguished  genius  and  learning,  and  his  position  as  onr  first 
forensic  orator  and  her  Majesty's  Advocate,  Mr  Eraser  is  par  excd- 
lence  the  learned  lawyer  of  our  day,  upon  whom  it  might  be  thoaght 
such  a  degree  would  long  ago  have  been  conferred.  It  is  the  onani- 
mous  hope  of  his  brethren  that  this  may  be  the  forerunner  of  higher 
honours,  for  which  there  is  at  present  no  aspirant  on  his  side  of  the 
bar  with  higher  claims,  either  by  learning,  ability,  or  personal  character. 

Times  of  holding  Circuit  Courts, — It  would  be  a  very  great  boon 
to  persons  who  require  to  attend  Circuit  Courts,  whether  as  counsel, 
agents,  jurymen,  or  witnesses,  if  the  time  at  which  each  is  held  were 
fixed  either  by  statute  or  at  the  beginning  of  each  year.  At  present^ 
no  one  who  may  be  required  to  attend  can  safely  make  any  appoint- 
ment for  any  part  of  the  months  of  April  or  September  until  after 
the  notices  for  the  Circuits  are  issued.  No  one  can  object  to  the  im- 
provement suggested,  and  we  hope  that  some  means  may  be  found  of 
carrying  it  out 

The  Patent  Laws  are  now  undergoing  thorough  investigation  at  the  hands 
of  the  Select  Committee.  Whatever  alterations  may  be  made,  if  t^e  law 
protecting  inventions  is  to  be  retained  at  all,  there  must  be  a  tribunal  for 
the  trial  of  patent  causes.  In  the  case  of  NeUson  v.  Beits,  decided  in  the 
House  of  Lords  last  March,  Lord  Westbary  referred  to  this  expressly.  His 
Lordship  said,  '*  I  regret  extremely  that  this  case  should  form  another  ex- 
hibition of  the  absolute  inability  of  our  judicial  tribunals  to  deal  satisfactorily 
with  inquiries  of  this  kind.  I  trust  that  this  will  be  one  of  those  cases  that 
may  expedite  the  creation  of  a  tribunal  fitted  for  the  determination  of  these 
matters  without  involving  a  ruinous  expense  to  the  patentee,  which  takes 
all  the  gilt — all  the  profit — off  the  patent,  and  also  an  oppressive  expense 
to  the  other  party  defeated  in  the  litigation.**  It  is  suggested  by  a  con- 
temporary that  any  Court  to  be  constituted  should  also  try  the  origin«l 
question  whether  a  patent  should  be  granted,  and  we  concur  in  the 
suggestion. — Law  Times, 

The  Long  Vacation  in  England. — Some  country  solicitors  have  called 
attention  to  the  injustice  and  inconvenience  of  allowing  so  many  holidays 
in  Chancery.  They  ask  why  during  Whitsuntide  the  Chancery  offices 
should  be  closed  while  the  common  law  and  Bankruptcy  ofSces  are  open. 
To  this  question  it  is  difficult  to  give  a  satisfactory  reply.  We  have  already 
expressed  our  opinion  that  the  Long  Vacation  ia  unjustifiable.  It  is  really 
remarkable  that  in  a  busy  country  like  this  there  should  be  a  blank  in  the 
sittings  of  the  common  law  courts  from  the  12th  June  to  2nd  Nov.  Many 
a  suitor  knows  the  evil  consequences  of  being  **  thrown  over  the  Long 
Vacation."  Those  consequences  ought  not  to  be  possible.  Six  weeks  or 
two  months  ought  to  be  the  longest  period  during  which  courts  of  justice 
are  shut  against  suitors,  and  upon  no  pretence  should  unnecessary  holidays 
be  allowed  during  the  remainder  of  the  year. — Law  Times. 

The  English  Law  Reporte. — However  unsatisfactory  the  Law  Reports  m*ay 
have  proved,  looked  at  as  records  of  decided  cases,  they  have  turned  out 
to  be  a  remarkable  commercial  success,  and  the  Council  of  Law  Reporting 
has  become  a  corporate  body  under  the  title  of  '*  The  Incorporated  Council 
of  Law  Reporting  for  £ngland  and  Wales."    The  members  of  the  Council, 
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however,  are  prohibited  from  receiving  aoy  of  the  profits,  and  the  con- 
sequence is  that  the  fortunate  editors  and  reporters  are  to  be  the  recipients 
of  a  surplus  of  over  £7000,  which  makes  up  the  sum  paid  to  them  during 
five  years  to  £42,536  16s  6d.  Taking  editors  and  reporters  together,  this 
would  give  something  like  £300  a  year  to  each  individual,  which  is  handsome 
pay  for  the  very  second-rate  work  which  has  been  produced  hitherto.  The 
present  average  salaries  will  of  course  be  very  much  higher,  and  we  trust 
that  the  improvements  will  be  generally  in  proportion. — The  Law  Times, 

TrusUes  and  Debenture  Stocks, — A  short  but  rather  important  Act  is  now 
passing  through  Parliament,  enabling  trustees  who  have  authority  to  invest 
iu  railway  debentures  to  invest  in  debenture  stocks  instead.  The  enacting 
clause  is  to  the  (following  effect: — 

**  A  power  for  trustees  to  invest  trust  funds  in  the  mortgages  or  bonds  of  a 
railway  company  or  of  any  other  description  of  company  shall,  unless  the 
contrary  is  expressed  iu  the  instrament  creating  the  power,  be  deemed  to  include 
a  power  to  invest  such  funds  in  the  debenture  stock  of  a  railway  company  or 
sacb  other  company  as  aforesaid,  and  an  investment  of  trust  funds  in  debenture 
stock  may  be  made  accordingly.'* 

The  change  thus  made  appears  to  ns  a  very  serious  one  indeed.     There 

is  a  material  difference  between  debentures  and  debenture  stocks,  which 

has  sometimes  at  least  induced  testators  knowingly  to  authorise   the 

investment   of  certain  funds  in  debentures  only,  and  not  in  debenture 

stocks.     In  the  one  case  the  testator  attached  importance  to  the  safety  of 

the  entire  capital  lent  by  his  executors  when  they  put  it  out  at  interest, 

and  distrusted  the  stocks  because  of  the  market  fluctuations  which  might 

endanger  a  portion  of  the  capital.     While  we  point  out,  however,  the  grave 

nature  of  the  change  made  by  the  Act,  we  do  not   wish  to  dispute  its 

propriety.     It  has,  in  fact,  come  to  be  necessary,  for  the  simple  reason  that 

debentures  will  soon  be  a  commodity  hardly  to  be  got  at  all,  debenture 

stocks,  as  it  is  well  known,  becoming  rapidly  substituted  for  the  debenture 

bonds  of  all  our  principal  railways.     If  trustees  are  to  have  the  choice  of  a 

first  charge  npon  railways  among  the  securities  permitted  to  them,  they 

must  receive  permission  to  invest  in  debenture  stocks ;  and  as  the  extensive 

substitution  of  debenture  stocks  for  debentures   was  not   foreseen   when 

many  wills  now  being  executed  were  made,  there  is  some  occasion  for  the 

Legislature  to  adapt  the  wills  of  testators  to  the  altered  circumstances.     It 

must  at  least  be  granted  that  the  security  of  debenture  stocks  will  be  of  the 

best  character,  and  that  the  fluctutations  of  the  market  are  not  likely  to  be 

extreme.     They  will  not  be  so  marketable  a  stock  as  Consols,  on  account  of 

the  comparatively  smaller  quantity  of  each  particular  stock,  but  they  will 

in  return  be  less  exposed   to  speculative   influences   and  the  consequent 

fluctuations,  while  the  security  of  the  interest  will  be  practically  perfect. — 

The  EcanamisL 

Obituary. — Mr  Samuel  Halkett,  Keeper  of  the  Library  of  the 
Faculty  of  Advocates,  died  at  Edinburgh.  April  20.  Although  not 
a  lawyer,  Mr  Halkett  was  so  intimately  connected  with  the  profession, 
that  a  tribute  of  respect  to  his  memory  will  not  appear  to  be  out  of  place 
in  our  pages.  For  twenty-two  years  he  has  been  at  the  head  of  the 
management  of  the  great  law  and  general  library  of  Scotland,  and  no 
oue  who  has  had  to  use  it  mach^  either  for  literary  or  legal  purposes, 
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can  have  done  so  without  being  gratefdl  to  Mr  Halkett's  nnwearyin; 
urbanity  and  kindness,  .and  filled  with  admiration  of  his  wonderfal 
and  wonderfully  modest  learning.  Mr  Halkett  was  a  born  lingnist, 
and  the  extraordinary  acquaintance  with  languages  which  be  had 
attained  at  an  early  age,  and  amid  the  engagements  of  an  uncon- 
genial calling,  was  the  means  of  procuring  him  the  appointment 
which  he  held  till  his  too  early  death.  He  has  left  unfinished  the  most 
perfect  Library  Catalogue  which  has  ever  been  projected,  only  about 
800  pages  having  been  completed.  And  it  is  no  disparagement  to 
living  industry  and  learning  to  say  that  whoever  his  successor  may  be, 
the  continuation  of  it  must,  in  all  probability,  be  less  ambitious  in  its 
plan  and  less  perfect  in  its  execution.  He  had  also  made  some  progress 
with  a  "Dictionary  of  Anonymous  and  Pseudonymous  Books."  and  we 
trust  that  his  labours  upon  this  may  not  be  entirely  lost  to  bibliography 
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COURT    OF    SESSION. 


FIRST  DIVISION. 
Dennistoun  v.  Rainey,  Knox,  &  Co. — March  16. 

Jurisdiction  Act — Gourt  of  Session  Act,  1868 — Appeal  for  Jury  Trial— 
Proof, — Appeal  from  the  S.  C.  of  Qlaagow,  under  the  40th  section  of 
Judicature  Act,  which  aathorises  advocation  with  a  view  to  jury  trial,  aud 
under  Court  of  Session  Act,  which  substitutes  appeal  for  advocation.  The 
appellant  maintained  that  a  proof  before  one  of  the  Judges  should  be 
allowed,  in  respect  the  case  was  not  suitable  for  jury  trial.  Reference  was 
made  to  the  practice  of  the  Court,  which  was  said  to  be  against  confining 
the  appellant  in  such  a  case  to  jury  trial.  The  Court,  however,  unani- 
mously held  that,  while  there  migiit  have  been  looseness  in  the  practice, 
the  Court  were  bound,  when  the  matter  was  brought  before  them,  to  give 
effect  to  the  provisions  of  the  Act ;  and  that  these  provisions  manifestly 
contemplated  that,  where  jury  trial  was  unsuitable,  the  proof  should  be 
taken  in  the  S.  C,  thus  securing  that  the  proof  should  be  so  taken  as  to 
prevent  appeal  upon  the  facts  to  the  H.  of  L.  The  appellant  was 
ultimately  allowed  to  put  in  issues  with  a  view  to  jury  trial. 

AcL — SoL'Oen.  Clark,  Shand,  Agents — Hamilton,  Kinnecw,  S  BeaUon^ 
W,  8. Alt,— Watson,  MackifUosk.    Agents—  Webster  S  Will,  3.8.0. 

Special  Case  for  Miss  Mart  Barry  et  al. — May  12. 
Trust  SettUment — Vesting  a  morte  testatoris. — This  case  related  to  the 
succession  of  the  Rev.  John  Barry,  Orkney,  who  died  in  1853,  leaving  a 
settlement  executed  in  1839,  whereby  he  directed  his  trustees,  after  pay- 
ment of  debts  and  specific  legacies,  to  convey  the  residue  of  his  estate, 
subject  to  his  widow's  liferent,  to  his  two  brothers,  Robert  Barry  and 
James  Barry;  to  his  sisters,  Margt.,  Mary,  and  Sibella  Barry;  and  to 
Maria  Stewart.     Robert  Barry  predeceased  the  testator,  leaving  issue; 
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Margt  Barry  also  predeceased  her  brother;  James  Barry  sarvived,  but 
predeceased  the  testator's  widow,  who  died  in  1870.  In  these  circum- 
stancea  the  following  questions  arose: — (1)  Whether  those  of  the  children 
of  Robert  Barry,  who  survived  the  testator's  widow,  were  entitled  to 
particii)ate  in  the  share  of  the  residue  which  would  have  been  payable  to 
their  father;  (2)  Whether  the  widow  of  James  Barry  was  entitled  to  his 
share  of  the  succession ;  and  (3)  Whether  the  executrix  of  the  husband  of 
Mrs  Anne  Barry  or  Malcolm,  another  of  the  testator's  sisters,  was  entitled 
to  her  share.  The  argument  turned  entirely  on  the  terms  of  Mr  Barry's 
trust  deed  The  Court  unanimously  held  tliat  the  residue  of  the  estate 
vested  in  the  residuary  legatees  a  morte  teitator%8,  and  consequently  that  the 
whole  of  the  parties  above  mentioned  were  entitled  to  participate. 

Moffat  and  Liddxll  v.  Miller  et  cU. — May  16. 

General  Police  and  Improvement  Acts  1862 — Appointment  of  Commissionen 
— Scrutiny  of  Votes, — In  terms  of  the  General  Police  and  Improvement 
Act  1862  (25  and  26  Yict.,  cap.  101),  and  the  Amendment  Act  passed  in 
the  same  year,  twelve  Commissioners  have  been  appointed  in  the  burgh  of 
Wishaw  for  the  purpose  of  administering  the  Act,  one-third  of  whom  retire 
fmm  oflSce  annually,  when  their  places  are  filled  up  by  an  election  which 
fails  to  be  made  by  the  householders  uf  the  burgh.     At  a  meeting  of  house- 
holders,  held  for  this  purpose  on  4th  Sept.,  1869,  several  persons  were 
proposed  as  candidates  for  the  four  vacancies.     After  a  poll,  taken  by  the 
S.  S.  in  terms  of  the  Act,  he  declared  Messrs  Rankin,  Gilchrist,  Liddell, 
and  Moffat  to  h»  duly  elected,  and  at  the  next  Saturday  meeting  of  the 
Commissioners  they  took  their  seats  at  the  Board.     Ac  this  meeting  the 
following  written  complaint  was  lodged  on  behalf  of  Mr  Watt,  one  of  the 
defeated   candidates: — '^I,   James   Watt,  baker,    Cambusnethan,    hereby 
complain  to  the  Commissioners  of  the  Burgh  of  Wishaw,  assembled  at  their 
first  general  meeting,  held  on    13th  September,  1869,  after  the  annual 
election  of  Commissioners  for  said  burgh,  which  took  place  on  the  4th  and 
6th  days  of  said  month  of  September,  that  I  ought  to  have  been  returned 
AH  a  Commissioner  at  said  election,  and  that  I  dispute  the  return  of  the 
Commissioners  made  thereat;  and  I  hereby  request  that  inquiry  may  be 
made  into  the  same,  in  terms  of  the  General  Police  and  Improvement 
(Scotland)  Act,  1862."     The  Comrs.,  after  separate  motions  and  a  vote 
taken,  nominated  three  of  their  number  as  a  Scrutiny  Committee  to  inquire 
into  this  complaint.     On  20th  Sept.  the  committee  reported — (1)  That, 
at  the  date  of  the  election,  Liddell  was  not  qualified  to  be  nominated  or 
elected;  (2)  that  a  demand  for  a  poll  made  on  behalf  of  Liddell  and  Moffat 
was  signed  by  two  persons  who  were  disqualified,  not  having  paid  their 
assessments  then  due;  (3)  that  thirteen  persons  voted  who  were  disqualified, 
their  names  not  appearing  on  the  valuation-roll     Of  these,  ten  voted  for 
Rankin,  nine  for  Liddell,  and  nine  for  Moffat;   and  when  their  votes  were 
deducted  from  the  numbers  polled,  the  result  was  to  reduce  the  number 
who  voted  for  Mofiat  to  171,  being  three  votes  less  than  those  who  voted 
for  Miller,  one  of  the  unf^uccessful  candidates.     The  committee  therefore 
reported  that  Mofiat  and  Liddell  had  not  been  duly  elected,  and  that  Watt 
and  Miller,  who  stood  next  on  the  list,  having  polled  respectively  175  and 
174  votes,  had  been  duly  elected.     This  report  was  subsequently  a-iopted 
at  a  meeting  of  the  Comra,  although  an  amendment  was  proposed  to  the 
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effect  that  it  should  not  be  received,  in  consequence  of  the  committee  hsnn^ 
exceeded  the  powers  conferred  upon  them;  but  this  amendment  was  oot 
carried,  and  Miller  and  Watt  were  accordingly  declared  to  be  elected  in 
place  of  liddeil  and  Moffat,  who  then  raised  the  present  action  to  have  it 
declared  that  they  had  been  daly  elected,  and  that  Miller  and  Watt,  whom 
they  called  as  defeaders  along  with  the  clerk  to  the  Comrs.,  ahoold  be 
interdicted  from  interfering  with  them  in  discharging  the  duties  of  the 
office.  The  summons  also  contained  conclusions  for  setting  aside  the 
minutes  of  the  Comrs.  in  reference  to  this  matter,  and  the  report  of  the 
committee. 

The  L.  O.  (Lord  Mure)  held  that,  as  no  complaint  had  been  made  to  the 
Comrs.  by  Miller,  it  was  beyond  the  legal  powers  of  the  committee 
appointed  to  inquire  into  the  complaint  made  by  Watt  to  report  that  Miller 
had  been  duly  elected,  and  that  to  that  extent  the  proceedings  of  the  com- 
mittee, and  of  the  Comrs.  in  approving  of  their  report,  being  in  excess  of 
their  statutory  powers,  must  be  reduced,  but  that  as  regarded  the  defr. 
Watt,  the  action  could  not  be  maintained;  and  upon  that  branch  of  the 
case,  therefore,  his  Lordship  assoilzied  the  defenders,  finding  no  expenses 
due  to  either  party. 

The  Court  unanimously  adhered,  and  found  the  pursuers  liable  in 
expenses  since  the  date  of  the  L.  0.*s  interlocutor.  Their  Lordships  were 
of  opinion  that,  under  the  General  Police  Act,  the  report  uf  the  committee 
was  6nal,  and  could  not  be  reviewed  or  set  aside  by  the  Court,  except  odIj 
to  the  extent  to  which  the  committee  bad  exceeded  the  powers  conferred 
upon  it. 

Act, — Shand,  Smith,    Agent — Alexander  Morison,  8.S,C. AIL — WaUanf 

B.  V.  Campbell.    Agent— A,  Wylie,  W,a. 

Stewart  H  al.  v.  Habvib  el  at, — May  18. 

Minerals — Interdict  pending  app.  to  U,  L, — Application  for  interdict,  at 
the  instance  of  Mr  Stewart,  and  Mr  Jamieson,  C.A.,  the  trust-disponee  of 
Lord  Belhaven,  to  prevent  Mr  Harvie  and  his  tenants  from  working  the 
coal  within  the  lands  of  Townhead  and  Townfoot  of  Brownlee,  which  Mr 
Stewart  holds  from  Mr  Harvie  as  superior. 

In  November  last  the  Court  held,  in  a  note  of  S.  and  L  against  the 
present  complainers,  at  the  instance  of  Mr  Harvie,  that  he  was  not  entitled 
to  interdict  them  from  working  the  coal  in  question.  Lord  Eiiiluch 
dissented  from  that  judgment,  and  Mr  Harvie  has  appealed  to  the  House 
of  Lords.  The  question  in  the  present  note  of  suspension  and  interdict 
practically  resolved  itself  into  the  mode  in  which  the  rights  of  parties 
should  be  regulated,  pending  the  appeal.  The  L.  O.  granted  interim 
interdict,  and  passed  the  note — and  the  Court  unanimously  adhered— oo 
the  complainers  undertaking  to  keep  an  account  of  the  quantity  and  price 
of  the  coal  worked  by  them,  and  on  their  finding  caution  to  repay  the 
value  to  Mr  Harvie,  in  the  event  of  the  jndgment  in  the  process  at  his 
instance  being  reversed. 

Act, — SoL'Gen.  Clark,  Marshall.  Agents — Duncan,  Dewar,  and  Black, 
W,S, AU. —  Watson,  Lu.    Agent — Henry  Buchan,  IS,8.C, 

M'Alistbr  v.  The  National  Bank  et  al. — May  18. 
Bankruotcy  Act — Reference  to  un-it — Opposing  creditors. — Appeal  onder 
the   16Jth  sec.   uf  the  Bankruptcy  Act,  by  James  M*Aliater,  against  a 
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resolation  of  the  creditors  in  his  sequestration,  that  the  estate  shoald  not 
be  woand  np  under  deed  of  arrangement.  This  resolution  was  appealed 
against  by  M'Alister,  not  qud  bankrupt,  but  as  trustee  of  the  late  John 
M'Ali9ter,  and  sole  executor  of  the  late  Peter  M*Alister,  both  of  whom  had 
claims  against  his  estate.  The  object  of  appeal  was  to  have  it  found  that 
a  majority  in  number,  and  four-fifths  in  value,  of  the  creditors,  had  duly 
carried  a  resolution  to  the  effect  that  the  estate  ought  to  be  wound  up 
under  a  deed  of  arrangement. 

The  L.  O.  (Lord  Oifford),  after  a  scrutiny  of  the  votes,  and  of  the  different 
objections  thereto,  dismissed  the  appeal,  and  found  the  appellant  liable  in 
ezpensefr  The  appellant  reclaimed,  and  craved  to  be  allowed  to  prove,  by 
writ  of  the  opposing  creditors,  that  their  debts,  or  the  greater  part,  were 
discharged.  It  appeared  that  the  documents  which  the  appellant  sought 
to  recover  by  diligence  were  in  the  hands  of  these  creditors  themselves,  and 
the  Court,  holding  that  this  would  be  insufficient  to  establish  the  appellant's 
case  teriptOy  unanimously  adhered  to  the  L.  O.'s  interlocutor,  with  additional 
expenses. 

Act — M^Keeknit.      Agent — John    A.    OUUipiet    8.8.C, Alt, — Duncan. 

Agtnts — Messrs  Ooldie  A  Dove,  W,3. 


SECOND    DIVISION. 


Pet. — M'Hardy  and  Anotheb. — March  16. 

Trutts  Ad,  1867 — Maintenance  and  Education  of  Children — Capital. — 
Application  under  the  7th  section  of  the  Trusts  Act  1867,  which  allows 
the  Court  to  grant  authority  to  trustees  to  advance  part  of  the  capital  of  a 
trust  estate  for  the  maintenance  or  education  of  beneficiaries  having  a 
vested  interest  in  the  estate.  The  petitioners  were  Christina  D.  M' Hardy 
and  her  grandmother.  The  Court  refused  to  authorise  the  trustees  to  pay 
anything  to  the  grandmother  for  maintenance  of  the  pupil  during  past 
years,  but  authorised  them  to  pay  £20  per  annum  for  future  maintenance 
and  education,  even  if  this  should  encroach  on  the  accumulated  capital  of 
her  trust  estate. 

AcU—Bimie.    Agents—  W.  S  J.  Bumess,  W.8. AU. — Strachan.    Agents 

'-Rent(m  S  Oray,  8.S.C. 

Appeal — Fbbnoh  and  Anothbb  (Fbrncb's  Exbs.) — May  16. 

Commissary — Female  Cautioner  in  Executry-dative. — This  was  an  appeal 
from  the  Commissary  Court  of  Edinburgh.  In  the  question  whether  a 
female  could  be  received  as  cautioner  in  an  executry-dative,  the  Commis- 
sary held  that  the  rule  of  the  C.  C.  was  against  accepting  in  any  case  a 
female  as  cautioner.  The  Court,  after  hearing  counsel,  adhered,  and 
refused  t(>  accept  the  caution  offered. 

AeL—H.  J.  Moncreiff, — Agents— Murray,  Beith  jr  Murray,  W.8. 

Appeal — M'Qubbn  «.  Macdonald. — May  17. 

^.  of  8.  1868 — Failure  timeously  to  lodge  Print  of  Appeal, — Appeal  from 
the  S.  CL  of  Lochmaddy,  in  Inverness-shire,  the  papers  in  which  were 
received  by  the  Clerk  on  26th  April  last.     According  to  the  A.  of  S.,  it 
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behoved  the  appellant  to  have  printed  the  record,  interlocators,  and  proof 
within  fourteen  days  from  that  date.  Owing,  as  was  alleged,  to  a  mistake 
on  the  part  of  the  appellant's  country  agents,  this  was  not  done  in  time, 
and  the  appeal  accordingly  stood  dismissed.  The  appellant  moved  the 
Court  to  repone  him ;  and  this  was  done  on  payment  of  two  guineas  of 
expenses,  their  Lordships  observing  that  the  case  was  not  to  be  made  a 
precedent,  and  that  they  reponed  merely  in  respect  of  the  special  circam- 
stances  of  the  case,  and  the  remoteness  of  the  district  from  which  the 
appeal  came. 

Aet^—FroBer  S  Scoit AlL^Bhind. 
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Carter  and  Another  v.  David  M'Larkn  k  Co. — May  9. 
(In  the  Court  of  Session,  Oct.  26,  1869,  8  Macph.  64> 

Bankruptcy  Act,  19<S:20  Vict,  c,  79 — Preference  of  GredUon — Penalty,— 
The  circumstances  are  stated  in  the  report  in  the  Court  below. 

Lord  Chancellor  (Hatherley) — Appellant  was  trustee  under  a  neqaes- 
tration  issued  against  two  firms  of  the  name  of  Pendreigli  &  Co.,  graiu 
merchants  and  brewers  in  Edinburgh,  and  complaint  was   made  of  au 
interlocutor  pronounced  by  the  Lord  Ordinary,  on  a  petition  presented  to 
him  under  the  19  and  20  Vict.,  cap.  79,  sect.  150,  and  of  an  order  of  the 
Court  of  Session,  by  which  the  application  made  by  the  trustee  had  been 
refused,  and  he  had  been  directed  to  pay  the  costs  of  tbe  petition.     The 
petition  was  presented  under  the  150th  section  of  the  Scotch  Bankruptcy 
Act,   which   strikes   with   very   considerable   severity  at  the   offence  of 
receiving  any  sum,  payment,  or  consideration  whatsoever  by  any  creditor, 
for  concurring  in  or  facilitating  the  discharging  of  a  bankrupt.     The  terms 
of  the  section  were,  that  all  preference,  gratuities,  securities,  payments,  or 
other  consideration  not  sanctioned  by  this  Act,  granted,  made,  or  promised, 
and  all  secret  or  conclusive  agreements,  to  any  actions  for  concurring  io, 
facilitating,  or  obtaining  the  bankrupt's  discharge,  either  on  or  without 
an  offer  of  composition,  and  whether  the  offer  be   accepted  or  not,  or 
the   discharge  granted  or  not,  shall  be  null  and  void;    and  if  during 
the  sequestration  any  creditors  shall  have  obtained  any  such  preference, 
gratuity,  security,  or  other  consideration  or  promise  thereof,  or  entered 
into  such   secret   or  conclusive   agreement   or   transaction,   the    trustee 
shall  be  entitled  to  retain  his  dividend,  and  he  or  any  creditor  ranked 
on  the  estate  may  present  a  petition  to  the  Lord  Ordinary  or  the  Sheriff, 
praying  that  such  creditor  shall  be  found  to  have  forfeited  his  debt, 
and  be  ordained  to  pay  the  trustee  double  the  amount  of  the  prefereoce, 
gratuity,  security,  payment,  or  other  consideration  given,  made,  or  promised: 
and  if  no  cause  be  shown  to  the  contrary,  decree  shall  be  pronounced 
accordingly,  and  the  sums  which  in  such  case  may  be  recovered,  shall,  under 
reduction  of  the  expenses  of  recovering  the  same,  be  distributed  by  the 
trustee  among  the  other  creditors  under  the  sequestration.     The  Court  of 
SesMinn,  in  deciding  this  case,  had  said  there  were  in   it  features  that 
ought   considerably   to   modify    the    offensive   character   of  the  contra- 
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yention  of  the  law,  and  treated  these  modifying  ciroamstanees  as  cause 
shown  for  refaaing  to  act  on  the  petition  of  the  trastee.  There  was 
nothing  in  the  wording  of  the  clause  to  entitle  them  to  come  to  that 
oondoflion.  The  sentence  was  imperative,  unless  due  cause  were  shown 
to  the  contrarji  as,  for  instance,  if  every  creditor  should  be  desirous  that 
the  petition  of  the  trustee  should  be  withdrawn.  For  the  petition  was 
not  imperative  on  the  trustee,  or  the  bankruptcy  might  have  been  superseded 
and  the  offence  condoned;  for  the  statute  treated  the  offence  as  one  affecting 
the  creditors,  and  not  the  public.  It  was  not  for  them  to  express  any 
opinion  upon  the  extenuating  circumstances,  if  they  had  it  not  in  their 
power  to  give  weight  to  that  opinion  by  discharging  the  respondent  or 
mitigating  the  penalty  that  had  been  incurred.  He  was  quite  willing, 
however,  to  concede  that  Messrs  McLaren  were  acting  from  motives  not 
only  of  facilitating  the  discharge  of  the  bankrupt,  but  also  meeting  the 
desires  of  the  other  creditors,  in  obtaining  an  immediate  settlement  of  their 
dftuns.  But  the  offence  having  been  committed,  the  penalty  prescribed  by 
the  statute  had  been  incurred,  and  no  one  cause  had  been  shown  why  it 
should  not  be  enforced 

Lord  Chslmbtobd  concurred. 

Lord  WiBiBUBT  said  it  was  with  extreme  regret  that  he  felt  himself 
obliged  to  concur  in  the  decision  about  to  be  arrived  at.  It  was  a  trite 
xnazim  that  "  hard  cases  make  bad  law;"  and  if  they  adopted  the  ground  on 
which  this  case  had  been  put  by  the  Court  of  Session,  certainly  there  would 
have  been  a  realisation  of  that  maxim.  It  was  quite  out  of  the  question  to 
hold  that  this  statute  conferred  on  a  Court  of  justice  a  discretionaiy  power 
to  be  exerdsed  or  not;  and  yet  that  was  the  conclusion  to  which  the  Court 
of  Session  had  arrived.  He  had  endeavoured  to  find  some  legal  ground  on 
which  he  could  absolve  respondents.  He  gave  them  full  credit  for  not 
desiring  to  secure  to  themselves  an  undue  advantage  at  the  expense  of 
the  other  creditors  in  the  dbtribution  of  the  bankrupt's  estate;  but  it  was 
moat  desirable  that  those  enactments  which  were  passed  to  secure  com- 
mercial morality  and  fair  play  between  creditors,  should  not  in  any  respect 
be  impaired  or  reduced  in  their  wholesome  application  by  arriving  at  subtle 
distinctions  or  indulging  in  views  for  the  purpose  of  avoiding  the  operation 
of  the  statute.  It  was  their  duty  to  apply  it,  though  they  might  exonerate 
the  respondent  from  acting  with  a  mcUw  animus. 

Lord  CoLOKSAY  concurred  in  the  expressions  of  regret  which  had  fallen 
from  his  noble  and  learned  friend  who  last-addressed  their  Lordships.  He 
had  a  strong  feeling  that  the  respondents  had  been  actuated  by  no  unworthy 
motive,  and  had  not  committed  an  intentional  violation  of  the  law.  Still 
he  was  compelled  to  arrive  at  the  conclusion  that  the  penalty  had  been 
LQconed,  and  he  could  not  accept  the  explanation  which  had  been  given  as 
an  excuse  in  this  case. 

The  interlocutors  complained  of  were  reversed,  with  a  declaration  that 
the  Court  of  Session  ought  to  have  found  that  the  respondents  had 
forfeited  the  debt  claimed  by  them  on  the  sequestrated  estates,  and  to  have 
ordered  them  to  pay  to  the  appellant  double  the  amount  of  the  payment 
nude  to  them  as  in  the  petition  mentioned,  with  costs;  and  it  was  remitted 
to  the  Court  of  Session  to  act  in  conformity  therewith. 


▼OL.  XV.,  KO.  CLXXIV.-- JUlinE,  1871. 
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BHEBIFF  COURT,  PERTHSHIRE,  PERTH.-.Sheriff  Babcliy^LLD, 

and  Sheriff  Tait. 

MiLU&B  V.  DOKALDSON. 

Damaffei'^C<mtrU>tUofy  in  injury. — A  saw  miller  having  got  a  sen 
circular  saw,  a  friend  went  into  the  mill  to  examine  it.  While  having  liia 
hand  on  the  saw,  the  miller  put  on  the  helt  whereby  the  saw  was  set  is 
motion,  by  which  his  friend's  hand  was  injured,  and  two  fingers  had  to  U 
amputated.  In  an  action  of  damages,  the  defender  was  assoilaed  by  thi 
following  interlocutors : — 

Perth,  28th  Feb.,  1871. — ^Having  heard  parties*  procurators,  and  mad^ 
avizandum  with  the  process,  proofs,  and  debate.  Finds,  as  matters  of  &ctj 
First,  time  and  place  libelled,  the  pur.  did  suffer  severe  personal  injuij,  as 
set  forth  in  the  summons;  but  second,  the  said  injuxj  is  not  proved  to  hx 
been  occasioned  "  through  the  culpable  negligence  and  gross  carelessD 
and  recklessness  of  the  defender :"  therefore,  in  law,  finds  the  defender  d 
liable  to  make  reparation  to  the  pursuer,  assoilzies  him  from  the  summons, 
finds  him  entitled  to  expenses,  and  remits  the  account  when  lodged  to  the 
auditor  to  tax,  and  decerns. 

Note, — Eveiy  one  must  unite  with  the  defender's  expresnon  immeduit«Ij 
after  the  pursuer  sustained  his  injury  of  deep  sympathy  at  the  very  sever^ 
loss  suffered  by  the  pursuer,  and  to  which  expression  he  may  yet  give  some 
practical  effect.  But  it  is  a  very  different  matter  when  legal  liability  is 
sought  to  be  superinduced  on  such  feeling. 

The  Sheriff-Substitute  is  inclined  to  lay  out  of  view  all  expressions  bf 
the  one  party  or  the  other  immediately  following  the  injury.  It  woqH 
have  been  most  unfeeling  had  the  defender,  however  innocent  he  may  hxvi 
been,  not  to  express  bitter  regret  that  he  should  have  been  the  cause,  how- 
ever innocently,  of  occasioning  so  severe  an  injury  to  any  one,  even  though 
a  stranger,  far  more  a  friend;  and  on  the  other  hand,  it  would  be  eqnallj 
unfair  to  bar  legal  redress,  if  such  existed,  because  at  the  moment  the 
injured  person  met  the  expressions  of  regret  with  magnanimous  statements 
of  exoneration  of  the  person  who  had  occasioned  the  injury,  whether  blam^ 
less  or  the  reverse. 

The  Sheriff-Substitute  looks  at  the  case  entirely  as  presented  by  th« 
facts  directly  attending  the  injury.  Here  he  cannot  reach  any  other  con- 
elusion  than  that  both  parties  were  in  fault,  and  that  both  were  contiibntors 
to  the  injury.  Had  the  defender  not  put  the  machine  in  motion,  noiDJary 
could  have  resulted,  however  close  was  the  inspection  and  fingering  of  the 
pursuer.  But  then  had  the  pursuer  not  placed  his  fingers  on  the  saw  at  the 
moment,  the  same  absence  of  injury  would  have  been  the  happy  resnit; 
neither  act  by  itself  was  faulty,  but  it  was  only  the  unfortunate  janctioD 
of  the  two  in  time  that  was  the  proximate  cause  of  the  event  There  is  a 
total  want  of  any  malice  or  intention  to  injure.  It  is  not  proved,  or  for  a 
moment  supposed,  that  the  defender  was  in  the  knowledge  that  the  band 
of  his  friend  was  in  proximity  to  the  saw  when  he  put  it  in  motion.  There 
is  somewhat  like  proof  that  he  did  give  some  warnings  but  this  does  not 
seem  necessaiy  to  his  case.    The  pursuer  most  have  known  that  the  saw 
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was  a  rotatory  machine,  and  the  examination  with  the  eye  without  the 
application  of  tonch  was  quite  sufficient  to  ascertain  its  construction.  As 
the  parties  went  into  the  mill  to  examine  the  machine,  it  was  reasonably  to 
be  expected  that  motion  would  be  essential  to  the  full  ascertainment  of  its 
power.  It  might  have  been  in  the  highest  scale  of  caution  that  the  pursuer 
should  have  been  satisfied  that  no  one  was  in  actual  contact  with  the 
machine  before  he  put  on  the  moving  power.  But,  on  the  other  hand,  the 
same  degree  of  caution  should  have  induced  the  defender  to  be  satisfied 
that  it  conld  not  possibly  have  been  put  in  motion  whilst  he  was  handling 
its  dangerous  points.  The  fact  of  actual  danger  was  much  more  under  his 
field  of  vision  than  it  could  be  of  the  defender.  The  pursuer  must  have 
seen  that,  whilst  handling  the  instrument,  if  it  became  motive  he  must  of 
necessity  suffer,  but  the  defender  when  putting  on  the  belt  could  not  have 
teen  that  his  doing  so  could  be  the  occasion  of  injury  to  any  one.  The 
whole  series  of  decisions  both  in  England  and  Scotland  in  such  cases 
clearly  go  to  the  common  sense  conclusion  that  to  warrant  a  party  being 
held  liable  for  an  injury  of  which  he  may  have  been  the  cause,  he  must 
be  solely  to  blame,  and  could  have  prevented  it,  and  that  the  injured  person 
was  free  from  blame,  and  had  no  share  in  the  cause  of  the  injury.  Where 
both  are  in  fault,  and  more  or  less  contribute  to  the  injury,  then  there  is  no 
blame  for  legal  reparation.  The  law  does  not  nicely  weigh  the  relative 
amount  of  blame,  or  sharply  draw  the  line  between  separate  and  joint 
calpability,  and  consequently  sole  or  mutual  responsibility. 

On  an  appeal,  the  Sheriff  (Tait)  affirmed  the  above  judgment,  with  the 
following  note:— 

Nate. — This  is  a  distressing  case,  but  on  full  consideration  the  Sheriff 
does  not  see  sufficient  reason  to  come  to  a  different  conclusion  from  that 
at  which  the  Sheriff-Substitute  has  arrived,  viz.,  that  it  must  be  looked  on 
as  an  unfortunate  accident  caused  by  the  want  of  sufficient  caution  on  the 
part  both  of  the  pursuer  and  of  the  defender.     On  the  part  of  the  pursuer, 
it  is  a  strong  illustration  of  the  danger  of  meddling  with  edge  tools, 
particularly  when  the  using  of  these,  and  the  danger  arising  therefrom, 
depends  upon  machinery,  and  not  upon  the  person  himself  so  meddling 
with  them.     It  was  imprudent  in  the  pursuer  to  put  his  hand  on  the 
circalar  saw  at  all;  but  if  he  did  so  a  second  time  after  having  once  with- 
drawn it,  which  from  the  evidence  there  is  some  reason  to  believe,  it  was 
greatly  more  imprudent,  and  would  account  for  the  counter  imprudence  of 
the  defender  in  putting  on  the  motive  power  before  he  ascertained  with 
poutive  certainty  that  the  pursuer  and  Ferguson  were  free  from  the 
posubility  of  danger.    That  he  acted  merely  fh>m  his  wish  to  show  the 
saw  in  motion  to  the  pursuer,  and  did  not  anticipate  any  danger,  is  clear 
from  the  whole  circumstances  of  the  case,  and  the  extreme  concern  which  he 
expressed  at  the  effects  of  the  accident  (caused,  as  he  felt,  by  his  unfortunate 
act,  however  innocent),  speaks  well  for  him,  and  was  only  natural  in  a  man 
of  any  proper  feeling.     The  consciousness  of  his  act  having  thus  occasioned 
the  serious  injury  to  the  pursuer,  may  have  even  suggested  to  him  the  idea 
that  he  would  relieve  to  some  extent  the  pursuer's  loss  by  some  pecuniary 

payment  to  him;  but  when  a  demand  is  made  for  pecuniary  compensation 

in  a  Court  of  law  for  the  damage  suffered,  the  case  is  d^erent,  and  the 

question  can  only  be  decided  by  the  rules  of  law. 
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SHERIFF  COUBT,  PEBTHSHIRE,  FEBTE.— Sheriff  Bibgult,  LLD. 

Blaib  V,  Shephebd. 

Fishery  skUutei — Close  time, — ^The  Clerk  to  the  Tay  Fiaheiy  Board 
prosecuted  a  fish  dealer  in  Perth  for  exposing  for  sale  a  salmon  after  the 
expiry  of  the  annual  open  season.  In  defence,  it  was  proved  that  the  fish 
had  been  caught  by  rod  and  line  during  the  extended  period  allowed  for 
that  m«de  of  fishing.  But  it  was  maintained  for  the  prosecution  that  the 
extension  of  the  period  was  merely  for  sport  and  not  for  gain  or  traffic. 
The  Sheriff-Substitute  dismissed  the  complaint  by  the  following  interlocutor 
and  notes : — 

Perth,  28th  November,  1870. — Having  heard  parties'  procurators,  and 
made  avizandum  with  the  proof  and  proceedings.  Finds  it  proved  that  the 
fish  charged  in  the  complaint  and  admitted  by  the  defender  in  the  defence 
to  have  been  exposed  by  him  for  sale  on  the  8th  day  of  October  last,  lud 
been  caught  by  rod  and  line  upon  the  5th  day  of  that  month :  Finds,  under 
the  Act  founded  on  in  the  complaint  and  relative  previous  statutes,  the 
annual  open  time  b  extended  to  a  period  embracing  the  said  dates  to  the 
effect  of  fishing  by  rod  and  line,  and  in  no  part  of  any  of  the  statutes  is  il 
declared  illegal  to  sell,  or  buy  or  expose  for  sale,  salmon  so  caught.  Therefore 
dismisses  the  complaint  and  the  accused  simpliciter  fix>m  the  bar,  and 
decerns  in  his  favour  for  one  pound  sterling  of  costs,  with  the  expense  of 
extracts 

Note. — ^The  defender  (a  regular  fishmonger)  admitted  that  he  had  a  salmon 
openly  exposed  for  sale  in  his  sale  shop  on  the  date  libelled.  Ob  the  other 
hand,  the  complainer  was  obliged  to  concede  that  the  salmon  so  exposed  for 
sale  was  proved  to  have  been  caught  by  rod  and  line  within  the  extended 
time;  but  he  maintained  that  whilst  the  statute  gave  the  privilege  of 
capture,  it  rendered  it  illegal  to  sell  or  buy  salmon  so  caught 

The  Sheriff-Substitute,  adopting  the  principle  that  all  privileges  are  to  be 
liberally  and  all  penalties  strictly  interpreted,  cannot  read  the  statute  in 
the  manner  maintained  for  the  prosecution.     The  prosecutor  maintains  that 
the  twenty-first  section  of  the  Act  libelled  applies  to  all  time  beyond  tiie 
last  day  of  the  open  season  for  fishing  by  net  and  coble.     Under  this  reading 
of  the  statute,  he  was  obliged  to  admit  that,  according  to  the  strict  letter 
of  the  law,  whilst  it  was  lawful  to  catch  salmon  by  net  and  coble  up  to  12 
o'clock  of  the  last  open  day,  it  was  illegal  to  have  salmon  so  caught  in 
possession  or  exposed  to  sale  any  time  beyond  that  hour — even  the  proceGS 
of  kippering  did  not  avail  to  avoid  the  penalty.    All  salmon  so  unfortunatelj 
caught,  in  tMs  view,  must  be  returned  to  their  native  element,  at  least  they 
can  no  longer  be  bought  and  sold.    According  to  the  same  readings  he 
must  farther  admit  that,  whilst  it  is  made  legal  to  catch  salmcm  by  rod 
and  line  during  the  extended  period,  it  is  UlegsA  to  have  the  captured  fish 
in  possession  or  to  sell  and  buy  them.     No  doubt  in  the  first  state  of  fiwts 
he  protected  himself  on  the  principle  of  necessity  and  mercy,  which  qualifies 
the  fourth  of  the  decalogue,  and  might  be  extended  to  modify  so  extrar 
ordinary  a  provision,  but  he  stoutly  maintained  that  to  sell  and  buy  sahnon 
taken  by  rod  and  line  was  strictly  illegal     Upon  the  same  principle, 
''  possession"  expressly  forbidden  by  the  same  clause  must  be  also  illegal, 
and  BOf  thereforCi  the  rod  fisher  must  instantly  return  all  the  fish  caught  to 
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their  native  water.  But  the  complamer  mildly  conceded  that  a  person 
could  scarcely  catch  a  fish  without  having  it  in  his  possession,  though 
certainly  the  draftsmen  of  the  statute  held  a  contrary  opinion.  The 
oomplaiiier  generously  conceded  that  the  fortunate  fisher  might  himself  eat, 
if  the  quantity  were  not  of  unreasonable  amount^  and  his  stomach  were  of 
sufficient  capacity,  his  own  fish;  and  still  more,  he  generously  admitted  that 
the  fisher  might  perhaps  give  a  superabundance  to  his  friends,  but  on  no 
account  had  he  right  to  sell  a  fin  for  the  benefit  of  the  general  public.  Of 
course  it  follows  that  should  the  accused  be  held  liable  in  the  penalty  for 
bujing  the  forbidden  fish,  much  more  ought  the  fisher  be  liable  for  selling 
the  animal,  seeing  he  was  the  chief  offender,  and  the  unfortunate  middleman 
who  ran  the  blo<^ade  by  carrying  the  fish  would  be  liable  in  a  third  penalty 
for  his  temporary  possession. 

The  Sheriff-Substitute  cannot  put  so  Judaical  an  interpretation  upon  an 

Act  of  the  British  Parliament    He  is  inclined  to  read  the  statute  according 

to  the  standard  of  common  sense.     He  therefore  is  of  opinion  that  there 

are  two  annual  open  seasons,  or  rather  one  whole,  ending  on  the  Tay  upon  the 

10th  October,  but  divisible  into  two  portions,  as  defined  in  the  schedule 

annexed  to  the  Act  1868.    During  the  prior  division,  salmon  may  be  taken 

by  net  and  coble  or  any  other  legal  mode,  and  during  the  second  period 

salmon  can  only  be  taken  by  rod  and  line,  exclusive  of  any  other  mode, 

however  legal  at  other  times.     He  is  decidedly  of  opinion  that  salmon 

legally  taken  during  either  of  these  periods  must  be  equally  dealt  with,  as 

well  in  the  one  period  as  in  the  other.     The  legislature  intended  to  give 

an  extension  of  privilege  to  the  public,  and  if  it  was  intended  to  restrict 

that  privily  in  so  material  a  degree  as  in  fact  to  destroy  the  benefit,  it 

would  have  been  easy  in  the  very  same  clause  which  gave  the  privilege  to 

express  the  restriction  thereon,  and  not  leave  it  to  be  hunted  out,  as  it  was  this 

day  ingeniously  and  ably  done  by  the  complainer,  by  the  process  of  placing 

one  clause  of  one  Act  over  against  another;  and  this  spelling  out  of  a 

highly  penal  enactment  which  would  require  a  skilled  lawyer  to  discover 

and  comprehend,  but  to  the  general  pnbUc  was  a  sealed  book  or  dead  letter. 

It  may  be,  that  the  person  who  caught  the  salmon  libelled,  even  though  he 

bad  not  sold  it,  would  have  been  liable  to  penalty  for  trespass  on  the  property 

of  salmon  fishings.     Tius  applies  to  all  the  year  round,  irrespective  of  either 

dose  time.    This  will  be  a  sufiBcient  surety  against  the  abuse  of  rod  fishing, 

with  the  addition  adopted  in  this  case  of  laying  on  the  accused  party  the 

burden  of  proving  that  the  fish,  the  subject  of  charge,  was  caught  in  the 

nuaner  declared  legal  for  the  time.    Be  this,  however,  as  it  may,  because 

ft  person  is  clearly  liable  in  one  penalty  for  a  well  defined  and  known 

oibnce,  that  can  never  justify  his  being  punished  for  another  and  distinct 

*ct)  which  can  be  only  brought  within  the  statute  as  an  offence  by  a  long 

^nm  of  reasoning  and  inference.    If  this  be  true  with  regard  to  the  actual 

taker  of  the  fish,  then  much  more  must  it  be  in  the  case  of  the  accused 

party  who  had  no  share  in  the  capture,  but  in  the  course  of  his  business 

openly  dealt  with  the  staple  article  of  his  traffic     His  bona  Jides  and 

^noranoe  of  the  law  was  shewn  in  that  he  had  the  fish  openly  displayed  in 

lui  window,  ticketed  with  the  price  per  pound  weight 
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CmCUIT  COURT  OP  JUSTICIARY,  PERTH. 
Afp. — ^Blais  v.  Shxphssd. — April  12. 

The  case  aboTe  reported  in  the  Sheriff  Court  was  appealed  to  the  Spring 
Circuit  Court  at  Perth,  and  heard  before  Lords  Neayea  and  ArdnullaD. 
The  appeal  was  supported  at  great  length  by  Mr  Robertson.  No  appear- 
ance was  made  for  the  respondent     The  Court  dismissed  the  appal 

Lord  ArdmiUan  said — ^I  think  it  amounts  to  a  withdrawal  snbstantiallj 
of  the  statutory  privilege  of  rod  fishing,  which  is  given  in  express  words  in 
a  bye-law  imported  into  the  statute,  to  say  that  a  person  is  entitled  to  fish 
for  salmon,  but  that  whenever  he  takes  the  fish  off  the  hook  he  stands  in 
the  position  of  an  offender  liable  in  a  penalty.  But  I  think  my  learned 
friend  Mr  Robertson  can  scarcely  state  his  argument  without  a  smile  on  his 
countenance.  Another  point  argued  was  that  the  angler  may  eat  the 
salmon,  give  it  away,  or  kipper  it  without  violating  the  law,  but  he  cannot 
offer  it  for  sale  without  violating  the  law.  .1  do  not  think  we  can  nj 
judicially  that  a  man  who  has  a  salmon  in  his  possession  without  offering  ik 
fur  sale  is  in  a  different  position  from  the  man  who  offers  it  for  sale.  I  see 
no  reason  for  differing  from  the  view  the  Sheriff  has  taken. 

Lord  N eaves  concurred.  It  was  an  established  lawful  act  to  fish  for 
salmon,  and  it  was  absurd  to  say  that  the  angler  should  not  be  allowed  to 
sell  whst  he  had  legally  caught.  When  a  fish  or  a  whale  was  legallj 
caught,  it  became  the  absolute  property  of  the  catcher. 

SHERIFF  COURT  OF  RENFREWSHIRE,  PAISLET.---Sherifb 

Fbassb  and  Cowak. 

WTUB  &  LOOHHXAD  V.  BaSB. 

Bankruptcy — lUegal  preference — Plea  hy  exception — CcmpenMoim'^ 
Nuice  to  creditor  under  see.  143  of  Bankruptcy  Act  1856,^The  Sheriff- 
Substitute,  after  prooi^  pronounced  the  following  judgment,  which  follj 
discloses  the  facts  of  the  case : — 

Paisley,  16th  March,  1871.— Having  heard,  eta,  finds  in  fact  that  defr., 
on  or  about  the  dates  mentioned  in  the  account  annexed  to  the  summons, 
purchased  from  pursuers  the  several  goods  therein  set  forth  at  the  prioei 
stated ;  that  about  the  same  time  he  also  purchased  from  them  and  received 
delivery  of  an  easy  chair,  telescope  table,  sofa,  what-not^  and  mirror,  together 
amounting.in  value  to  £33  10s,  the  said  two  sums  amounting  to  £81  7s  9d 
sterling;  that  in  the  beginning  of  December,  1867,  defr.  finding  himself 
in  difficulties,  called  his  creditors  together,  and  made  various  proposals  of 
arrangement  to  them;  that  in  particular  he  had  several  meetings  with  the 
now  deceased  Mr  Alexander,  a  clerk  of  pursuers,  which  resulted  in  pnrsaers 
sending  for,  and  with  consent  of  defr.,  obtaining  delivery  on  27th  December, 
1867,  of  the  above  mentioned  goods,  amounting  in  value  to  £33  lOs;  that 
defender  consented  to  the  return  of  these  goods,  in  the  expectation  of 
pursuers  on  the  following  day  accepting  an  ofier  which  he  then  made  them 
of  10s  per  pound  on  the  balance  of  the  debt,  being  the  sums  now  sued  for; 
that  pursuers  did  not  on  the  following  day  agree  to  the  offer  then  nisde 
them  by  defir.,  and  he  did  accordingly  on  same  day,  being  28th  December, 
1871,  take  out  sequestration;  that  the  pursuers'  claim  against  defender's 
estate  was  all  along  entered  by  him  and  his  trustee,  in  successive  states  of 
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aSauBy  Bt  tiie  whole  sam  of  £81  7s  9d,  (see  Nos.  10  and  11  of  process,  the 

last  containing  excerpts  from  Nos.   19,  31  of  sequestration  process,  as 

explained  in  the  evidence  of  Mr  Brown  the  trustee);   that  in  the  final 

state  of  afiaiis  laid  before  the  creditors,  and  upon  which  they  proceeded  in 

accepting  the  composition  offered,  the  pursuers'  daim  is  entered  at  £81  7s 

9d,  and  it  is  therein  stated  on  the  other  hand  that  defr.  has  a  claim  against 

the  pursuers  for  certain  furniture  of  which  they  lire  in  possession,  the  said 

claim  being  entered  at  £20,  but  this  is  explained  in  the  evidence  of  Mr  Brown, 

the  trustee,  to  have  been  the  probable  realisable  value  of  the  claim,  and  not 

the  fall  amount  thereof;  that  a  circular  containing  an  express  intimation  of 

defender's  claim  against  pursuers  was  sent  by  the  trustee  to  the  pursuers  in 

terms  of  the  statute  prior  to  the  discharge  of  the  defender;  that  defr.'s 

offer  of  7s  7d  per  pound  was  accepted  by  the  creditors  in  knowledge  of  this 

daim  against  pursuers,  and  defender  was  discharged  and  reinvested  in  his 

estates;   that  at  78  6d  per  pound  the  pursuers  were  entitled  on  £81  78  9d 

of  claim  to  a  dividend  of  £30  lOs  5d  sterling :   Finds  in  law  that  the 

attempted  private  arrangement  with  pursuers  was  put  an  end  to  by  defr.'s 

sequestration;  that  pursuers  having  obtained  an  illegal  preference  in  the 

return  of  the  goods  mentioned,  could  not  have  maintained  it  against  the 

trustee  in  the  sequestration;  that  by  the  accepted  offer  of  composition 

proceeding  on  a  state  of  afi^irs  which  distinctly  sets  forth  this  claim  of 

defrs.  against  pursuers,  the  claim  was  assigned  to  defr;  that  it  is  pleadable 

by  way  of  exception,  and  as  it  amounts  to  £33  lOs  sterUng,  being  £2  19s 

7d  more  than  the  composition  to  which  pursuers  are  legally  entitled, 

defr.  is  entitled  to  set  it  off  against  the  present  action;  that  defr.  is,  in  the 

above  circnmstanoes,  entitled  to  absolvitor :  Therefore  assoilzies  him  firom 

the  whole  conclusions  of  the  action,  and  finds  him  entitled  to  expenses, 

of  which  allows  an  account  to  be  given  in,  and  remits  the  same  when  lodged 

to  the  auditor  of  Court  to  tax  and  report,  and  decerns. 

Note, — In  the  present  case  there  was  no  fraud  on  the  part  of  defr. 
against  his  creditors.    The  return  of  these  goods  was  not  properly  a 
secret  transaction.    It  was  done  in  the  expectation  of  getting  a  private 
settlement  effected,  and  when  it  was  found  that  that  could  not  be 
done  ho  at  once  gave  notice  to  all  concerned  of  the  claim,  and  it  was 
taken  into  account  in  the  final  settlement  with  his  creditors.    It  was 
one  of  the  assets  made  over  to  him  by  the  creditors,  to  enable  him  to 
pay  the  composition  which  he  offered.      From  the  very  first,  too,  ho 
stated  the  pursuers*  daim  against  him  at  its  full  amount,  a  fact  which  the 
pursuers  denied  in  the  debate  on  the  closed  record,  it  being  then  stated  by 
their  agents  that  he  had  entered  their  claim  in  the  final  state  of  affairs, 
and  submitted  to  the  creditors,  at  only  £47,  and  the  argument  being  there- 
fore insisted  in  that  under  the  s.  143  of  Bankrupt  statute,  he  could  not 
now  make  objection  to  it.    The  Sheriff-Substitate,  feeling  that  this  was 
the  taming  point  of  the  case,  desired  that  it  should  be  ascertained,  and 
therefore  allowed  a  proo£     It  being  now  conclusively  proved  that  the 
porsaers  were  thoroughly  wrong  in  this  important  fact,  the  Sheriff-Sub- 
Btitate  has  no  doubt  that  on  a  sound  construction  of  s.  143,  it  is  in  its 
express  terms  and  in  its  spirit  in  favour  of  the  defender,  who  gave  up  his 
daim  at  the  full  sum  and  stated  the  objection  which  he  had  against  the 
security  or  preference  which  the  pursuers  had  contrived  to  obtain.     Thus 
much  on  the  law  of  the  case,  which  appears  to  the  Sheriff-Substitute  to  be 
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thoroaghly  on  defr.'s  dde;  as  regards  the  eqoityof  the  ease^he  caimoklmt 
£9el  that  pursaers  acted  very  wrongly  in  entrapping  the  defr.  into  tlw 
retnm  of  these  goods  by  the  hope  of  his  getting  a  private  setUemmt^  and 
then  throwing  Imn  overboard.  They  cannot,  with  mnch  show  of  haidahip, 
complain  that  they  have  thus  been  deprived  of  any  proper  remedy.  They 
sought  to  obtain  an  illegal  preference,  and  having  as  they  thought  secured 
it^  they  are  now  seeking  farther  to  oppress  the  defender  by  insisting  on 
payment  of  the  composition  on  a  part  of  their  debt,  while  they  depri? e 
him  of  the  means  wherewith  to  pay  it.    This  they  cannot  be  allowed  to  do. 

On  appeal,  with  reclaiming  petition  for  the  pursuers,  the  Sheriff  (Frsser) 
adhere^  and  added  the  following  note:— 

NoU, — ^The  trustee  could  have  recovered  back  the  articles  of  furniture 
delivered  on  the  27th  of  December  to  the  pursuers,  as  being  a  preference 
struck  at  by  the  Act  1696;  and  they  are  given  up  by  him  as  part  of  the 
assets  of  the  estate.  (See  Lawri^s  TruiUe  v.  Bevrndge^  6  Macph.  85). 
The  defender  has  been  reinvested  in  his  estate.  But  it  is  unneoessaiy  to 
enquire  whether,  in  the  circumstances  of  the  case,  he  could  take  advantage  as 
the  trustee  could  of  the  Act  1696,  because  it  is  clearly  proved  that  the  articles 
were  only  redelivered  to  the  pursuers  upon  the  footing  that  the  puisneis 
were  to  agree  to  accept  a  composition  of  10s  per  £,  and  having  got 
possession  upon  this  special  bargain,  they  are  not  entitled  to  retain  them 
when  they  did  not  take  the  composition  offered.  It  is  now  ascertained  that 
the  pursuers'  daim  was  given  up  in  the  sequestration  at  £81  odds,  and  the 
other  creditors  accepted  the  composition  of  7s  6d  per  £,  upon  the  footing 
that  the  pursuers'  claim  was  of  that  amount. 

Certain  technical  pleas  are^  however,  stated  against  doing  justice  as 
between  the  parties  in  this  action.  It  is  said  that  the  plea  of  the 
defender  amounts  to  one  of  compensation  upon  an  illiquid  daim  of 
damages  as  against  an  illiquid  claim  for  an  admitted  account  Now  this  is 
not  a  correct  representation  of  the  case.  In  the  first  place,  the  daim  of  the 
defender  is  not  illiquid.  The  value  of  the  furniture  in  the  hands  of  the 
pursuers  has  been  proved  by  the  pursuers'  own  clerk  and  by  the  defender; 
at  all  events  the  clerk  Bell  speaks  to  the  value  of  all  the  artidea  except 
the  mirror.  In  the  next  place,  the  defender's  claim  is  not  one  for  damages, 
but  for  credit  being  allowed  to  him  of  the  value  of  certain  artides  con- 
tained in  the  very  same  account  for  which  payment  of  the  composition  is 
now  sought 


CovTSLAOf^tUe  of  goods — Condition  precederU-^Periculum, — By  an 
agreement  in  Which  C.  was  described  as  vendor  and  P.  as  purdiaser,  C. 
agreed  to  ship  a  catgo  of  ice,  and  on  the  same  being  shipped,  to  forward  to 
P.  bills  of  lading,  on  receipt  of  which  P.  was  to  take  upon  himself  all  risb 
and  dangers  of  the  seas^  eta;  and  P.  agreed  to  buy  and  receive  the  ice  on 
its  arrii^  at  the  ordered  port,  taking  the  ice  from  alongside  the  ship  and 
paying  for  it  in  cash  on  delivery  at  the  rate  of  208  per  ton  weighed  on 
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board  dnxing  delivery:— flisU^  by  Martin,  R,  and  CSumnel,  K,  that  upon 
the  trae  conatraction  of  the  agreementi  the  effect  of  the  daoae  as  to  riaka 
and  dangers  of  tba  seas,  waa  merely  to  aave  C.  from  liability  for  non-deliveiyy 
and  not  to  bind  P.  to  insare  the  cargo  on  receiving  the  bill  of  lading;  and 
that  the  ahip  and  cargo  having  been  lost  on  the  voyage  through  perils  of 
the  seas,  F.  was  not  Uable  to  pay  C.  the  price  or  the  value  of  the  cargo. 
Bat  held,  amtra,  by  Cleasby,  B.,  that  F.  ought  to  have  insured  on  receipt 
of  the  bill  of  lading,  and  that  he  was  liable  to  pay  G.  the  value  of  the 
(oxgo,— Castle  v.  Ftayford,  39  L.  J.  Ex.  150. 

Paxtpxb  LxmATiG. — A  domestic  servant,  who  had  acquired  the  status  of 
irremovability  by  residence  in  the  E.  union,  was  seized  with  madness^  and 
was  removed  by  her  relations  from  her  master's  house  to  that  of  her  parents 
in  a  difiPerent  union.  Her  wages  were  paid  in  fhll,  and  her  master  had  no 
intention  of  receiving  her  back  in  his  house.  After  staying  with  her  parents 
for  a  single  night,  she  was  sent  to  the  workhouse  of  the  second  union,  and 
aeven  days  afterwards  to  the  County  Lunatic  Asylum: — Held^  that  the 
removal  of  the  lunatic  under  these  circumstances,  without  any  exercise  of 
will  on  her  part>  did  not  constitute  a  break  in  her  residence,  so  as  to  deprive 
her  of  her  status  of  irremovability,  and  that  the  order  for  her  maintenance 
under  16  k  17  Vict,  c  97,  ss.  97, 102,  must  be  made  on  the  R  union,  and 
not  on  the  union  in  which  was  the  place  of  her  settlement  SembU,  per 
Hannen,  J.,  that  while  the  incapacity  of  the  lunatic  continued,  no  change 
m  her  reddence  could  take  place  so  as  to  affect  her  status  of  irremovability. 
--Beffina  v.  WhUby  Union,  39  L.  J.  Mag.  Ca.  97. 

Perjttbt — EvioUmce-^Chrrupt  Fradices  Prevention  AcU — ProtecUon  of 

witnm. — ^By  26  Vict,  c.  29,  &  7,  no  person  called  before  Commissioners  of 

Inquiry  under  the  Corrupt  Fractices  Prevention  Acts  shall  be  excused  from 

answering  any  question  relative  to  any  corrupt  practices  at  the  election  under 

inqoiiy  on  the  ground  that  the  answer  may  tend  to  criminate  himself;  and  if 

any  infcnmation,  etc.,  should  be  at  any  time  thereafter  pending  in  any  Conrt 

agunst  such  witness  for  any  offence  under  the  Corrupt  Fractices  Frevention 

Acts,  committed  by  him  previously  to  the  time  of  giving  his  evidence,  the 

Court  should,  on  production  of  a  certificate  given  to  him  by  the  Com* 

missionersy  stay  the  proceedings  in  such  information,  eta,  and  may  award 

the  witness  his  costs,  "  Provided  that  no  statement  made  by  any  person, 

m  answer  to  any  question  put  by  or  before  such  election  committee  or 

Comnusflioners,  shall,  except  in  cases   of  indictments  for  pe^uiy,  be 

admissible  in  evidence  in  any  proceeding,  criminal  or  civil."    A  witness 

before  such  a  Commission  of  Inquiry  was,  after  giving  his  evidence  before 

it,  indicted  for  perjury  committed  before  a  judge,  on  the  trial  of  an  election 

petition  in  respect  of  the  same  election  with  reference  to  which  he  waa 

examined  before  the  Commissioners.    Statements  made  by  such  witness,  in 

a&swa  to  questions  put  by  the  Commissioners  rehitive  to  corrupt  practices 

at  such  election,  were  given  in  evidence  against  him  to  prove  the  indictment 

for  peijury :— ^eli.  that  the  exception  in  the  proviso  to  26  Victi  a  29,  a« 

7)  as  to  cases  of  indictments  for  peijury,  must  be  considered  to  mean  peijury 

committed  in  answers  to  questions  put  by  the  Commissioners  on  the  inquiry, 

vA  not  to  perjury  genendly,  and  tiierefore  that  the  above  evidence  was  not 

•dmisnble.— A^fta  v.  BuOU,  39  L.  J.  Mag.  Ca.  115. 

SmnaQ-^Actionagaindtteomi'tugforcoUieionwhiUto^ 

in  chaiga  of  a  pilot  and  in  tow  of  dbie  steam*tug  E.,  waa  coming  up  the 
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river  Thames^  and  tli«  M.,  tinder  fall  sail,  was  crosaing.  The  E.  attempted 
to  tow  the  L.  A.  ahead  of  the  M.,  bat  the  L.  A.  and  M.  came  into  coUioon  :— 
Hddj  that  the  steam-tag  was  to  blame  for  attempting  to  tow  across  the 
bows  of  the  M.,  and  the  pilot  of  the  L.  A.  for  not  ordering  the  R  to  slip 
the  tow-rope  in  time  to  avoid  the  collision.  And  a  salt  by  the  owoen  of 
the  L.  A.  to  condemn  the  steam-tag  E.  in  the  damage  done  to  both  the 
M.  and  L.  A,  was  dismissed,  bat  without  costs. 

Observed  (per  Sir  R  J.  Phillimore)  that  the  conditions  of  the  contract 
between  the  tag  and  the  vessel  towed  under  the  charge  of  a  pilot  are,  so 
fiff  as  they  affect  this  case,  that  on  the  one  hand  the  tug  shall  be  competent 
to  tow  the  ship  and  shall  obey  the  orders  of  the  pilot,  and,  on  the  other 
hand,  that  the  pilot  shall  give  proper  directions  to  the  tug  and  superintoid 
her  navigation  as  well  as  that  of  the  ship  on  which  he  is  aboaid.  [See 
next  case.] — The  Energy^  39  L.  J.  AduL  25. 

Shipping — DuiieB  of  Tugs — 0/  tow  veasdt  to  atwid  injuria. — ^The  doctrine 
that  a  tug  is  liable  for  an  injury  to  the  tow,  unless  the  tug  can  show  that  she 
was  not  in  fault,  applies  exclusively  to  cases  of  injury  resulting  from  the  vioU- 
tion  or  neglect  of  some  duty  coming  within  the  scope  of  the  duties  devolving 
upon  that  class  of  employment.  Whilst  being  towed  by  a  tug  a  schooner 
sheered  out  of  the  course  and  struck  upon  a  sunken  rock ; — Hdd^  that  it 
was  the  duty  of  the  tow  to  follow  directly  in  the  course  of  the  tug,  and  thit 
the  tug,  therefore,  was  not  liable  for  damages  resulting  from  the  aoddeot. 
It  is  no  part  of  the  duty  of  the  tug  to  take  precautions  against  the  sheeiiog 
of  the  tow;  but  if  the  tow  sheers  in  consequence  of  a  manoeuvre  of  the  tug, 
and  thereby  sustains  damage,  the  tug  is  liable.  Quasre^  whether  it  is  the 
duty  of  a  tug  to  inform  the  tow  of  danger  in  the  passaga— 2%«  7}ug  Stranger, 
24  L.T.  Rep.  N.S.  364,  U.S.  Ct.    [See  last  case.] 

PowsB  OF  Appointment — Election, — ^The  donee  of  a  power  of  appoint- 
ment over  certain  property  validly  exercised  it  by  deed  in  favour  of  her 
three  sons,  and  subsequently  by  will  invalidly  appointed  the  same  property 
to  her  eldest  son,  giving  her  younger  sons  other  benefits  under  the  wUl:— 
Sdd,  that  the  younger  sons  were  not  bound  to  elect  between  their  shares 
under  the  deed  and  the  benefits  given  them  by  the  will. — Cooper  v.  Cooper^ 
39  L.  J.  Ch.  62d. 

Winding-up — Life  Assurance  Company — Value  of  poUdes. — ^In  the 
winding-np  of  a  Life  Assurance  Company,  a  policy-holder  will  be  allowed 
to  prove  for  such  sums  as  would  be  charged  for  the  issue  of  a  policy  on  the 
same  terms  as  the  old  policy  was  held  by  a  company  whose  rates  of 
premium  and  circumstances  are  as  nearly  as  possible  the  same  as  those  of 
the  company  in  liquidation.  Participating  policy-holders  are  to  have  the 
benefit  of  any  bonus  declared  before  the  winding-up;  but  in  estimating  the 
value  of  their  poKcies,  they  are  not  to  be  considered  entitled  to  future  gains. 
The  time  of  claim  being  sent  in  is  to  fix  the  value  of  each  debt  If  «d 
assured  life  drops  after  claim  sent  in,  the  death  of  the  assured  may  be  used 
as  evidence  of  ^e  value  of  the  policy  at  the  time  of  claim.  A  policy-holder 
whose  debt  has  matured  before  the  winding-up,  but  has  not  been  paid,  is 
not  entitled  to  priority.  The  liability  of  the  wareholders  in  an  insurance 
company  on  the  policies  they  issued,  was  limited  by  the  terms  of  the  polides 
to  iJie  subscribed  capital: — HM,  (per  James,  Y.C.)  that  the  cessation  of 
business  and  winding-up  of  the  company  was  not  a  breach  of  contract,  so 
aa  to  make  the  shareholders  liable  in  fcdl  as  for  damages  for  the  vftlae  of 
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sach  policies.  The  ahareholdera  in  such  a  company  are  liable  in  fall  for 
the  costs  of  winding-up,  and  though  the  policy-holders  have  no  charge 
npon  the  fonds  of  the  company,  the  shardiolders  are  liable  to  pay  such 
costs  entirely  by  additional  contributions. — Re  Albert  Life  Aseurance  Co,, 
BdC$  Ca$e,  39  L.  J.  Ch.  539. 

LxASS — OanitrueUon  of  grant  of  v>aff4eave — Words,  **  through,  o/fter,  or 
under" — ^A  way-leave  over  a  piece  of  ground  had  been  granted  by  an 
indenture  of  lease,  comprising  other  lands,  to  the  assignors  of  the  appellants, 
the  grantee  or  lessee  covenanting  to  pay  a  small  royalty  on  all  minerals 
raised  within  twenty-one  miles  of  the  premises,  and  which  should  be  brought 
"through,  over,  or  under"  the  same.  The  original  grantees  were  an  iron 
and  iron  smelting  company,  and  it  was  probable  that  the  intention  of  the 
covenant  was  to  prevent  neighbouring  ore  from  being  brought  into  un- 
restricted competition  with  the  ore  nused  from  the  grantor's  or  lessor's 
mines,  at  the  grantee's  smelting  works,  or  at  the  adjacent  markets.  The 
piece  of  ground  referred  to  was  used  by  the  appellants  as  a  siding  at  one 
of  their  stations,  and  the  traffic  arrangements  of  the  line  became  such  that 
it  was  found  convenient  that  waggons  containing  iron  ore,  raised  both  from 
within  and  from  beyond  the  distance  of  twenty-one  miles,  should  be  brought 
on  to  this  siding,  be  left  there  for  a  short  time,  and  then  be  shunted  back 
again  and  carried  to  distant  stations.  Thus  no  iron  ore  was  ever  carried 
by  the  company  through  the  piece  of  land,  and  the  question  was  whether 
the  royalty  was  payable  under  the  covenant,  in  respect  of  the  ore  thus 
brought  by  the  railway  company,  as  carriers,  on  to  the  land,  and  then 
carried  back  and  away : — Heldf  a£  Wood,  V.C,  that  upon  the  literal  and 
therefore  only  true  construction  of  the  covenant,  whatever  may  have  been 
the  original  intention,  the  royalty  was  payable. — The  Great  Wetlem  Bail. 
Co.  V.  Roui  (H.  L.),  39  L.  J.  Ch.  553. 

Ship  ahd  Shipping — Duty  of  master  to  unship  and  dry  cargo. — Beans 
were  shipped  on  board  a  vessel,  and  consigned  to  the  order  of  pits,  at 
Glasgow,  the  bill  of  lading  containing  the  usual  exception  of  perib  of  the 
sea  (including  collision).  The  vessel  sustained  damage  by  colHsion,  and 
pat  into  Liverpool  for  repairs.  The  beans  having  become  wetted  by  salt 
water,  pits',  agent  at  Liverpool  offered  to  receive  the  cargo,  and  pay  jm>  rata 
freight.  The  master  refused,  and  the  vessel,  which  completed  its  repairs 
m  a  time  which  would  not  have  been  sufficient  for  warehousing  and  di^ng 
the  cargo,  proceeded  to  Glasgow.  Upon  its  arrival,  it  was  found  that  the 
beans  were  materially  damaged,  and  that  the  mischief  had  been  enhanced 
by  their  detention  on  board  after  they  had  been  saturated  with  salt  water : — 
Bdd^  that  having  regard  to  the  fact  that  pits*,  agent  was  on  the  spot,  and 
offered  to  receive  the  cargo,  the  master  was  not  entitled  to  cany  it  on  in 
its  damaged  condition,  as,  although  not  bound  to  wait  until  the  goods  were 
made  fit  for  the  voyage,  he  was  not  justified  in  sacrificing  them  for  the  sake 
of  earning  his  fall  freight— Nolara  v.  Henderson,  39  L  J.  Q.B.  167. 

Avonoir  akd  AacnoNEER — Action  by  auctioneer  for  price  of  goods — 
E^ities  betsoeen  principal  and  buyer. — ^In  an  action  for  the  price  of  goods 
sold  and  delivered  by  plaintiff  as  auctioneer,  whose  charges  in  respect  of 
the  goods  have  been  before  action  satisfied  by  his  principal,  an  agreement 
before  sale  between  the  buyer  and  the  principal  that  the  buyer  should  bid 
at  the  auction  and  should  receive  the  goods  for  which  he  should  be  the 
highest  Udder,  in  payment  of  a  debt  due  to  kirn  icom  tiie  priaeipal,  is  a 
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good  defence  to  the  action,  although  the  pit  had  no  notice  of  this  agreement 
at  the  time  of  the  sale,  and  gave  up  the  goods  to  deft  on  the  futii  of  his 
paying  for  them;  if  the  deft,  on  his  part  bonajlde  supposed  that  he  iras 
receiying  the  goods  under  the  agreement  And  the  additional  fibct  that 
the  pit  has  before  action,  but  after  notice  of  the  agreement,  paid  to  his 
principal  on  demand  the  price  of  the  goods,  gives  h^  no  right  to  sue  the 
deft,  as  he  cannot  by  sudi  payment  prejudice  the  defts.'  rights. — Orice  v. 
Eenrick,  39  L.  J.  Q.B.  175. 

Bailway  Company — LiabUUy  for  aeU  of  their  urvanU — Iw^pUed 
authority  to  give  into  evOtody.'^k,  servant  of  a  railway  company,  who  for 
the  time  being  has  the  control  of  a  timber  yard  belonging  to  such  company 
(but  who  is  not  a  watchman  or  constable  appointed  by  the  company  to 
protect  their  property),  has  no  implied  authority  from  the  company  to  give 
a  person  into  custody  on  a  charge  of  felony,  whom  he  sees  taking  away 
timber  from  the  yard  which  he  believes  to  be  the  property  of  the  company, 
and  to  be  stolen  by  such  person. — Edwards  v.  The  Itondon  and  Notik 
Western  Rail.  Co.,  39  L.  J.  C.  P.  241. 

Bill  of  Ezohanob — Foreign — Blafik  Indormtion. — On  the  trial  of  an 
action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  it  was 
proved  tliat  the  indorsation  to  pit  was  made  in  France  in  blank,  and  thoQ 
was  evidence  by  a  French  advocate  that  an  indorsement  in  bUuoJc  operated 
only  as  a  procuration,  and  left  the  titie  to  the  bill  in  the  party  so  endorsmg; 
but  it  was  agreed  that  the  whole  of  the  Code  de  Commerce  should  be 
considered  as  in  evidence : — Heldf  that  according  to  the  construction  of 
that  code,  the  person  to  whom  a  bill  is  indorsed  in  blank  is  entitled  to  sne 
in  France  in  his  own  name,  subject,  however,  to  any  defence  which  ooold 
be  made  against  his  immediate  endorser,  that  therefore  the  indorsement, 
though  made  in  France  and  in  blank,  and  operating  only  as  a  procuration, 
did  not  alone  prevent  pit.  from  suing  deft  in  this  country. — Bradlaugh  v. 
De  Bhin,  39  L.  J.  C.  P.  255. 

Sale  of  Qoods — Meamng  of  "  cargo.** — ^In  a  contract  to  deliver  at  a  port 
to  be  named  by  the  purchaser,  ''a  small  cargo  of  about  60  £&thoms  of  lath- 
wood,"  the  word  "cargo"  means  an  entire  shipload;  and  therefore  the 
purchaser  is  not  bound  to  accept  60  &thoms,  measured  and  set  apart  for 
him  by  the  seller's  agent  at  the  port  named^  out  of  a  shipload  containing 
83  fatihoms  of  lathwood.  So  held  by  Kelly,  C.B.,  and  Cleasby,  B. ;  disaen- 
tiente  Martin,  K—Kreuger  v.  Blan^  39  L.  J.  Ex.  160. 

Nbgligencs— Pnmmotd  cause  of  damage — Damage  by  wrecked  vend.— 
Deft's  vessel,  through  the  negligence  of  their  servants,  took  the  ground,  and 
becoming  umnanageable  in  consequence,  was  driven  against  and  damaged 
pits',  sea  wall.  She  could  not  be  removed  from  her  position  against  the 
wall  without  being  broken  up.  During  the  time  occupied  in  landing  the 
cargo,  which  was  done  with  reasonable  care,  speed,  and  diligence,  farther 
damage  was  done  to  the  wall  by  the  vessel  bumping  against  it;  The  decla- 
ration stated  in  the  first  count  that  the  vessel  was  wrecked  by  the  negligence 
of  deft^s  servants,  and  thereby  injured  pit's  waU;  and  in  the  second  connt, 
that  deft's  vessel  had  been  wrecked  and  driven  against  the  wall,  and  did, 
and  was  continuing  to  do,  injury  to  it,  and  that  by  reasonable  care  defta 
might  have  prevented  her  fix>m  doing,  and  continuing  to  do,  further  injoxy 
to  the  wall :— -ife^d,  that  pits,  were  entitled  to  recover  on  the  first,  bat  not 
on  the  second  count    In  order  to  make  the  defts.  liaUe,  their  ncgUgenoe 


SNOUBE  OAfiES.  a25 

must  be  the  eauia  taiuans,  and  not  merely  a  cau»a  sins  qua  tton.— Zonb 
BaUiffi  and  Jurats  of  JEUmuMy  Mank  v.  CovTwatioa  of  Ihs  Ttiniiy  Sou8$, 
39  L.  J.  Ex.  163. 

CoNViBicATioir  AND  Fbobatb  Aot — Additional  e&nfrmation  sealed  in 
regisby, — On  death  of  testator,  a  domiciled  Scotchman,  his  widow  filed  in 
the  Commissary  Conrt  at  Jedburgh  an  inventory  of  his  estate,  distinguish- 
ing which  part  was  sitoate  in  Scotland,  and  which  in  England,  and  the 
yalue  of  eadi,  and  she  was  decerned  and  confirmed  ezecatriz-dative  to  the 
deceased.  The  confirmation  was  sealed  in  England  under  the  providons  of 
the  Confirmation  and  Probate  Act.  Subsequentiy  additional  estate  was 
discovered  in  England.  Thereupon  the  executrix  filed  a  fresh  inventory  of 
each  estate  in  the  Commissary  Court,  and  obtained  an  eik,  or  additional 
confirmation.  The  Court  ordered  the  eik  to  be  sealed  in  the  Registry. — In 
the  goods  of  Hyde,  39  L.  J.  Prob.  and  Matr.  49. 

Bill  of  Exohange — Fraudr^Equilies  affecting  overdue  hUls, — P.  having 
money  at  his  banking  account  belonging  to  O.,  purchased  with  it  and  some 
other  money  of  lus  own  standing  to  the  same  account,  some  overdue  billa 
Very  shortly  afber  he  sold  them  at  an  advanced  price  to  the  E.  Company, 
of  which  he  was  the  sole  director,  and  he  paid  himself  the  price  out  of  the 
assets  of  the  K  Company : — Held,  firsts  that  the  E.  Company  was  not  affected 
by  constructive  notice  of  the  fraud  committed  by  P.  Secondly,  that  the  E. 
Ck)mpany  acquired  no  titie  to  the  biUs,  so  far  as  purchased  by  the  moneys 
belonging  to  C,  as  the  equity  of  O.  attached  to  the  bills: — ffdd,  per 
QifEsird,  L.  J.,  also,  that  the  payment  for  the  bills  must  be  taken  as  made 
nteably  out  of  the  moneys  of  P.  and  O. — In  f*e  European  Bank :  ex  parte 
The  Oriental  Commercial  Bank,  39  L.  J.  Ch.  588. 

Succession  Duty — ^A  domiciled  foreigner,  who  was  a  resident  merchant 
in  England,  made  his  will  in  England,  and  in  the  English  language.  He 
appointed  English  executors,  and  directed  the  investment  of  a  sum  of 
money  in  Consols,  in  the  names  of  the  executors,  the  dividends  of  which 
were  to  be  paid  to  a  tenant  for  life,  with  remainder  to  his  nephews  and 
nieces,  who  were  foreigners,  the  tenant  for  life  being  dead : — Held,  that  • 
succession  duty  was  payable  on  the  interests  of  the  nephews  and  nieces.— 
Be  BadaH's  TrusU,  39  L.  J.  Ch.  645. 

Chastbb  Pabty. — ^Where  a  charter  party  is  silent  as  to  the  time  within 
which  the  cargo  is  to  be  unloaded,  at  the  port  of  destination,  the  law  implies 
that  the  merchant  and  the  shipowner  shsdl  each  use  reasonable  despatch  in 
performing  his  part  of  the  contract;  and  where  the  landing  of  the  cargo  by 
the  merchant  is  rendered  impossible  by  a  cause  over  which  he  has  no  control, 
be  18  not  liable  to  pay  damages  for  the  delay. — Ford  v.  Goksisorik,  Ex.  Ch. 
39  L  J.  Q.B.  188. 

CoMPANT — Power  of  directors — Liability  of  agent  of  directors  who  act 
^^tra  vires, — The  broker  of  a  banking  company,  acting  under  the  orders  of 
the  directors^  bought  shares  in  the  company  on  behalf  of  the  company,  and 
paid  for  them  out  of  moneys  which  had  been  placed  in  lus  hands  for  invest- 
ment The  shares  were  transferred  into  the  name  of  a  nominee  of  the 
company,  and  the  broker  was  repaid  by  being  credited  with  the  price  paid 
by  him  for  the  shares  in  his  banking  account  with  the  company : — Held,  on 
the  winding-up  of  the  company,  that  the  transaction  was  idira  wres  of  the 
directors  to  the  knowledge  of  tiie  broker,  and  that  therefore  the  liquidator 
might  set  off  the  price  of  the  shares  against  proof  of  the  balaope  standing  to 
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the  credit  of  the  broker.  A  bankiDg  company  which  is  aathoriaed  by  ik 
memorandum  and  articles  of  association  to  hold  shares  in  joint  stodL  com- 
panies, and  to  make  advances  on  the  security  of  such  shares,  is  not  thoeby 
empowered  to  purchase  its  own  share&  Nothing  but  a  direct  authohty 
given  in  plain  terms  to  purchase  its  own  shares  can  enable  a  company  to 
make  a  valid  purchase  of  them.  Order  of  the  Master  of  the  Eolls  revenei 
— In  re  Ixmdon^  Hamburgh,  and  Continental  Exck.  Bank — Zuludd%  Coxt, 
S9  L.  J.  Ch.  698. 

WiNDiHChUF — Amaigaimaiion  of  two  insaranee  eompaniee^^Ifowitio.-^ 
The  policies  of  the  M.  Assurance  Co.  referred  to  the  company's  deed  of 
settlement,  by  which  provision  was  made  for  the  dissolution  of  the  oompaoy. 
In  1862  the  M.  Co.  transferred  its  business  to  the  W.  Co.  1^  1865 
premiums  on  the  M.  Co.'s  policies  were  paid  at  the  same  office  as  before, 
and  receipts  given  referring  to  the  union  of  the  two  companies,  bat  not 
suggesting  the  dissolution  of  the  M.  Co.  or  the  transfer  of  its  buaineaa.  In 
1865  the  W.  Co.  was  amalgamated  with  the  A.  Co.,  and  after  that  year 
the  premiums  were  paid  at  the  office  of  the  A,  Co.,  and  the  receipts  vere 
beaded  with  that  company's  name  alone.  The  A  Co.  was  wound  up  bj 
the  Court  in  1869: — Held,  that  under  these  circumstances,  a  polii^-bolder 
in  the  M.  Co.  was  not  fixed  with  notice  of  the  transfer  of  that  compuiy  s 
business  to  the  W.  Co.,  and  that  since  he  after  such  transfer  retained  bis 
right  against  the  M.  Co.,  he  was  not  afifected  by  anything  subsequently 
done  between  the  W.  Co.  and  the  A.  Co.,  and  accordingly  the  right  of  bis 
representative  against  the  M.  Co.  remained  intact.  [Note  for  reference."— 
FamUy  Endowment  Society,  39  L.  J.  CL  306,  L.  B.  5  Ch.  118,  and 
Natumal  Financial  Assur.  Soc.,  39  L.  J.  Ch.  250;  L.  B.  9  Eq.  306.]-/ft 
re  Manekeeter  and  London  Life  Amur,  and  Loan  Assoc;  Ex  parte  PHe, 
39  L.  J.  Ch.  595. 

Building  Sooibty — Power  to  receive  money  on  dq)osit — Illegal  rule  wi 
binding. — It  is  contraiy  to  the  spirit  of  the  Building  Societies  Act  (6  <k  7 
Will  IV.,  a  32)  for  a  building  society  to  borrow  money  to  an  unlimited 
extent,  and  a  n^e  purporting  to  authorise  it  to  do  so  is  invalid.  Taking 
money  on  deposit  is  equivalent  to  borrowing.  The  rules  provided  tbat 
persons  merely  joining  the  society  to  invest  or  deposit  money,  should  not 
be  entitled  or  called  upon  to  take  part  in  the  management;  that  investors 
*'  not  in  the  building  branch  "  might  withdraw  their  deposits  upon  certain 
terms;  that  if  at  any  time  more  than  one  member  should  give  notice  to 
withdraw  his  deposits  or  shares,  the  directors  "  should  determine  on  the 
applications  in  the  order  of  their  being  made;"  that  the  term  "members" 
should  extend  to  one  or  several  persons  holding  a  share  or  shares  jointly  or 
severally;  that  advanced  members,  upon  complying  with  certain  conditions, 
should  be  held  as  legally  discharged  from  all  connection  with  the  society. 
Deposits  were  taken  fiom  persons  not  shareholders,  and  each  depositor 
received  a  pass-book,  called  on  its  cover  a  "  Member's  Deposit  Book,"  con- 
taining printed  within  it  certain  rules — one  being  that  the  general  rales  of 
the  society  should  be  binding  on  all  depositors: — HM,  that  t^e  rules 
authorising  the  taking  of  money  on  deposit  without  limit  were  invalid,  and 
that  depositors  were  not  entitled  to  have  any  call  made  upon  ahareholdeis 
for  the  repayment  of  their  deposits : — Held,  also,  that  the  directon  had  oo 
powers  to  take  deposits  from  persons  not ''  members/'  and  that  depositors 
were  bound  by  the  rules  which  discharged  advanced  membexs  on  their  cod- 
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plyiog  with  the  oondUiona.— /n  re  The  Victoria  Permanent  Bene/U  SuUdtng, 
IfiveitmeiU,  and  Freekold  Land  Soddy—HiUe  Com  and  Jonet^t  Cote,  39 
L.  J.  C9l  628. 

NiouoxxoE — Prima  facie  evidence  of^Rei  ipta  hquiiur.'^Tlt  was 
walking  on  a  highway  under  a  bridge,  forming  part  of  the  line  of  a  railway, 
when  a  brick  £^  £rom  the  bridge  and  injured  him.  He  at  the  time  heaid 
a  noise  as  of  a  train  passing  above: — HM,  by  the  majority  of  the  Court 
(Cockbun,  C.J.,  and  Lush,  J.)  that  there  was  evidence  for  the  juiy  of 
negligence  on  the  part  of  the  railway  company,  as  it  was  their  duty  to  use 
reasonable  care  in  maintaining  the  bridge  in  a  safe  and  proper  condition, 
and  in  the  absence  of  anything  to  account  for  the  accident,  the  £sJling  of 
the  brick  was  some  evidence  that  this  care  had  not  been  exercised.  But 
held  by  Hannen,  J.,  that  there  was  not  sufficient  evidence  for  the  jury,  as 
the  mere  &lling  of  the  brick  did  not  nuse  any  presumption  that  there  had 
been  a  want  of  due  care  on  the  part  of  the  company. — Kearney  v.  The 
London,  Brighton,  &  South  Coast  RaU.  Co.,  39  L.  J.  Q.  B.  200. 

Devise — Latent  amhiguxty — Parol  evidence, — A  testator  devirod  property 
to  " my  nephew  Joseph  Grants"  and  there  were  two  Joseph  Grants;  the 
one  his  wife's  nephew,  who  lived  with  him  and  managed  lus  business,  the 
other  his  brother's  son,  of  whose  name  and  existence  he  was  ignorant : — 
Edd,  that  the  word  "nephew"  might  apply  to  either  of  them,  that  there 
was  a  latent  ambiguity,  and  that  parol  evidence  of  the  position  the  one  held 
as  to  the  testator,  and  of  the  testator's  ignorance  of  the  existence  of  the 
other,  was  admissible  to  shew  and  did  shew  that  the  testator  meant  the 
{0TmeT.—Orant  v.  Grant,  (Ex.  Ch.)  39  L.  J.  C  P.  272. 

Railway  and  Canal  Traffic  Acrr^InJunction. — ^Two  coal  dealers^ 
A.  and  E,  were  in  the  habit  of  sending  coal  by  the  R  and  &  railway  to 
the  station  at  L.;  the  railway  company  allowed  A.  to  hold,  subject  to  a 
month's  notice,  as  a  coal  wharf,  the  whole  of  the  land  adjoining  the  station, 
which  they  considered  they  could  appropriate  to  such  a  purpose;  A.  had, 
in  fut,  only  used  part  of  it,  and  used  it  for  the  purpose  of  stacking  his 
coal  till  sold;  B.  found  that  unless  put  on  the  same  footing  as  A.,  he  could 
not  carry  on  a  coal  trade  at  L.,  and  he  therefore  applied  to  the  Court  to 
compel  the  company  either  to  take  away  A.'s  privilege,  or  put  him  in  a 
Bimilar  position  :—Hdd,  by  BoviU,  C.J.,  and  Keating,  J.,  that  the  wharf 
was  part  of  the  railway,  and  an  ordinary  and  necessary  accommodation,  and 
that  as  there  was  a  direct  advantage  to  A.  and  prejudice  to  B.  without 
snffident  reason,  the  case  was  within  the  Railway  and  Canal  Traffic  Act, 
and  the  application  should  be  granted;  but  by  Montague  Smith,  J.,  and 
Brett,  J.,  tiiat  the  application  was  not  in  respect  of  the  conveyance  of  coal, 
but  for  a  store  for  its  deposit  for  sale,  and  that  the  statute  therefore  did 
not  apidy.— ir«rt  v.  L.  df  N.  W.  Ry.  Co.,  39  L.  J.  C.  P.  282. 

PiBTMEBSHi?^— ilppropnolton  of  joint  payment  to  etparate 
—The  firm  of  W.  and  K.  being  indebted  to  defts.  on  partnership  aooounti 
and  W.  owing  them  a  debt  also  on  his  own  private  and  separate  acoount^ 
W.  paid  £1000  of  partnership  money  to  defts.  on  account  of  partnership 
debts,  for  which  defts.  gave  him  a  receipt  as  on  account  of  the  partnership, 
and  anbeequently,  and  in  the  course  of  the  same  interview,  the  defts.,  at  the 
request  of  W.,  appropriated  the  money  to  the  payment  of  W.'s  separate 
debt  to  them,  and  credited  his  private  account  therewith,  instead  of  the 
paitnenUp  aooount,  this  subsequent  appropriation  being  made  without  the 
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aathoriiy  of  W/s  partner  K,  although  defla  believed  that  W.  had  sotlio- 
rity  to  make  it    Upon  the  sabseqaent  diaaolntioti  of  the  paitnenhlp 
between  W.  and  K,  their  firm  was,  as  appeared  by  d6ft.'s  boob  ud 
acooonts,  indebted  to  defts.  in  an  amount  which  K.  paid  to  them,  partly  in 
cash  and  partly  in  bills  of  exchange.     Before  the  last  of  such  bil^  wbidi 
was  for  more  than  £1000,  arrived  at  maturity,  K.  had  become  awueof  the 
appropriation  of  W.  of  the  £1000  partnership  money,  as  above  mentioned; 
but  he  nevertheless  paid  the  bill  at  maturity,  but  under  protest,  in  order  to 
save  the  honour  of  his  &ther,  whose  name  was  attached  to  the  bill.    On  a 
special  case,  the  Court  of  Exchequer  below  were  equally  divided,  Figgot 
and  Cleasby,  BB.,  being  of  opinion  that  the  payment  of  the  £1000  by  W. 
on-  account  of  the  partnership  was  made  under  such  circumstances  as  to 
operate  as  a  payment  on  that  account,  and  therefore  that  pit.,  having  sub- 
sequently overpaid  defts.  by  that  amount,  under  a  mistjUce  of  facts,  was 
entitled  to  recover  it  back  from  them  in  an  action  for  money  had  and 
received  to  his  use;  whilst  Kelly,  C.B.  and  BramweU,  B.  were  of  a  contniy 
opinion;  whereupon,  the  Court  being  equally  divided,  Cleasby,  B.  withdrew 
his  judgment,  and  the  judgment  of  the  Court  was  entered  for  defts.;  baton 
appeal  therefrom  by  pit,  it  was  held  by  the  Court  of  EzcL  Ch.,  fint,  tiiat 
inasmuch  as  K  was  not  bound  by  the  payment  made,  without  his  authority, 
by  W.  to  defts.  out  of  the  partnership  funds,  and  as  the  onus  was  on  defk 
to  show  that  W.  had  such  authority,  or,  at  all  events,  that  K'a  conduct 
had  afforded  them  reasonable  grounds  for  believing  that  he  had  it — hA 
which  they  had  fidled  to  show — K  was  entitled,  in  an  action  for  money 
had  and  received  to  his  use,  to  recover  horn  defts.  the  £1000  overpaid  to 
them  by  him  under  a  mistake  of  facts;  and,  secondly,  that  E.  being  under 
a  mistake  of  facts  at  the  time  he  accepted  the  bOls,  and  the  facts  whicb 
subsequently  came  to  his  knowledge  being  such  as  to  show  that  he  was  not 
liable  for  £1000  of  its  amount,  and  to  constitute  a  defence,  either  at  law  or 
in  equity  (and  it  is  immaterial  which),  to  any  claim  by  defts.  for  that  sum, 
his  subsequent  payment  under  protest,  of  the  bill,  which  must  be  taken  to 
have  been  in  the  hands  of  third  parties,  was  a  compulsory  and  not  a  volun- 
tary payment— jSemfoZ  v.  Wood,  23  L.  T.  Rep.  N.  S.  309;  39  L.  J.  Ex.  167. 
False  Iicpbibonhbnt — Becuonable  and  probable  cauu — Htanasy  eMmct 
•—In  an  action  for  false  imprisonment,  what  is  reasonable  and  probable 
cause,  is  an  inference  to  be  drawn,  not  by  the  jury,  but  by  the  judge,  from 
the  facts  found  by  the  jury.    A  trustworthy  servant  informed  his  master, 
whose  gun  had  been  stolen,  that  a  credible  person  (one 'Bobinson)  had  told 
him  that  he  had  seen  the  gun  with  a  young  man  in  the  village;  and  went 
on  to  inform  the  master,  as  the  fact  was,  that  he  had  brought  Robinson  and 
the  accused  together,  and  had  heard  the  accusation  repeated  in  the  presence 
of  the  accused;  that  they  had  then,  at  the  proposal  of  the  accused,  gone 
.together  to  the  place  where  Robinson  stated  he  had  seen  the  gun,  namely, 
to  a  bam  of  the  &ther  of  the  accused;  and  that  they  there  had  found  a  guOf 
which  Robinson  said  was  not  the  gun  he  had  seen  there  on  the  former 
occasion.    The  master  gave  the  accused  into  custody,  and  the  latter  having 
been  tried  and  acquitted,  brought  his  action  for  false  imprisonment    The 
Judge  directed  the  juty  that  if  the  master  had  acted  on  the  information  of 
his  servant,  without  making  inquiry  of  Robinson,  he  must  be  taken  to  have 
acted  on  hearsay  evidence,  and  without  reasonable  and  probable  cause.    The 
jury  found  for  pit,:— J7e^  that  the  latter  part  of  the  infonnation  given  I7 
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the  flerrant  was  an  original  account,  and  not.  merely  a  confirmation  of  the 
hearsay  evidence  contained  in  the  first  part  of  his  information,  and  that  it 
was  a  misdirection  by  the  Judge  to  direct  the  jury  that  there  was  no  reasonr 
able  and  probable  cause  for  the  arrest  of  the  suspected  person  on  the 
assomption  that  the  information  on  which  the  arrest  had  been  ordered  was 
derived  from  hearsay  evidence  only. — LvbUt  v.  Ferrytnan  (House  of  Lords^ 
39  L.  J.  Ex.  177. 

Mabikb  Insukakce — BoUomry  h<md^--C<matrucUve  total  2o^.— The  con- 
dition of  a  bottomry  bond  provided  that  the  obligation  should  be  void  if 
the  obligators  should  pay,  "in  case  of  loss  of  the  ship  or  vessel,  such  an 
average  as  by  custom  should  have  become  due  on  the  salvage,  or  if  on  the 
said  voyage  the  said  ship  or  vessel  should  be  utterly  lost,  cast  away,  or  de- 
stroyed, in  consequence  of  the  perils  of  the  seas,  etc."  The  vessel,  during 
her  voyage,  was  obliged  to  put  into  port  in  a  damaged  state,  and  was  there 
sold  for  a  sum  less  than  the  amount  of  the  bond,  under  circumstances  which 
it  was  admitted  would,  as  between  assurers  and  assured,  have  constituted  a 
ooQstructive  total  loss : — Held,  in  an  action  by  the  bondholders  against  the 
underwriters  on  a  policy  of  insurance  on  the  bond,  that  upon  the  true  con- 
Btniction  of  the  condition,  the  loss  was  not  "  a  loss  "  withm  the  meaning  of 
the  condition  so  as  to  discharge  the  obligor,  and  that  the  holders  of  the 
bond  were  not  entitied  to  sue  the  underwriters  on  the  policy,  the  doctrine 
of  constructive  total  loss  not  being  applicable  to  a  policy  of  insurance  on 
bottomry. — Bloomfidd  v.  The  Southern  Insurance  Co,,  39  L.  J.  Ex.  186. 

Patent— Profon^(rf«m  of  Term— IS  and  16  Vict.,  e.  83.— Three 
separate  original  letters  patent  were  granted  to  the  inventor  for  England, 
SoDtland,  and  Ireland,  respectively.  The  Scotch  patent  was  void  for  want 
of  novelty,  and  afterwards  a  prolongation  of  the  terms  of  the  three  original 
patents  was  granted  by  one  and  the  same  letters  patent  under  the  Oreat 
Seal  of  the  United  Kingdom,  pursuant  to  15  and  16  Vict,  c.  QZi-^Held^ 
that  the  grant  of  prolongation  was  divisible,  and  operated  as  if  there  had 
been  separate  grants  by  separate  instruments  for  the  three  countries,  so 
that  the  prolongation  of  the  English  patent  was  not  rendered  void  by  the 
invalidity  of  the  Scotch  patent— ^ovt/Z  v.  Finch,  39  L.  J.  C.  P.  277. 

PiUNCiPAL  AND  Agsnt — BroJter — Contract — Usage  of  Trade. — Pits., 

tallow  brokers  in  London,  were  commissioned  by  deft  to  buy  a  specified 

quantity  of  tallow  for  next  settling  day.    Pits,  having  at  same  time  orders 

from  other  customers  to  buy  tallow,  bought  the  aggregate  amount  (delivery 

to  be  made  on  the  next  settiing  day)  of  S.  and  others,  and  regular  bonght 

and  sold  notes  passed  between  pits,  and  the  sellers.    Neither  S.  nor  pits. 

discfawed  their  principal's  name,  but  by  these  notes  contracts  were  made 

between  pits,  and  the  sellers,  by  which  each  became  personally  bound  to 

the  other.    Pits,  then  sent  to  deft,  a  bought  note  in  the  following  form : 

"  To  Mr  &    Bought  for  your  account — tons  of  tallow  "  (being  the  quantity 

ordered  by  ddendant).     Then  followed  a  description  of  the  quality,  price, 

and  other  terms  of  the  contract    This  note  was  signed  by  pits,  as  "  sworn 

broken,**  and  it  corresponded,  except  as  to  quantity,  with  the  contracts 

which  pits,  had  previously  made  with  their  sellers.    All  this  was  done  in 

accordance  with  the  usage  of  the  London  tallow  trade,  by  which  moreover 

pita,  nnleas  the  tallow  were  delivered  by  the  seller  and  accepted  by  them, 

were  entitled  or  bound  (according  as  tallow  rose  or  fell  in  the  market  before 

delivery  day)  to  receive  from  or  pay  to  the  seller  the  difGorence  in  price ; 

TGU  ZT.|  HO.  OLXZZV.---JVXTX|  1871.  T 
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and,  on  the  other  hand,  unless  the  tallow  were  delivered  by  tbem  and 
accepted  by  their  principal,  were  entitled  or  bound  (as  the  case  might 
be),  to  receive  from,  or  pay  to  their  principal,  the  difference  in  price.   D^, 
however,  did  not  know  anything  about  this  usage.     The  price  of  tallow 
having  fallen  before  delivery  day,  and  one  of  the  principal  sell^  to  pits, 
having  failed,  and  being  indebted  to  them,  pits,  set-off  agunst  his  ddit  to 
them  the  difference  in  price  of  the  tallow  bought  of  him,  as  a  debt  owing 
by  them  to  him,  and  no  tallow  at  all  passed  between  them.     Deft  haviog 
by  this  time  learnt  what  had  been  done,  refused  to  accept  other  tallow 
which  pits,  then  tendered  to  him,  and  refiised  to  pay  to  them  the  diffisrenn 
between  the  contract  and  the  then  market  price.     In  an  action  to  recoTer 
this  difference,  either  as  damages  for  not  accepting  tallow,  or  on  an  implied 
indemnity: — Held  (per  Bovill,  C.  J.,  and  M.  Smith,  J.,  diss.  Willea  and 
Keating,  J.  J.),  that  the  usage  was  good,  and  that  pita  were  entitled  to 
recover. — MoUet  and  othen  v.  Sobimon,  23  L.  T.  Bep.  N.  &  185;  39 
L.  J.  a  P.  290. 

Insurance  aoainst  Fibb — ComptttoHon  of  time — "  From  the  14ft  of 
Ffhruary  untU  the  lith  of  August,^* — A  fire  policy,  dated  14th  Febrnaiy, 
1868,  and  headed  ''six  months;  premium  to  14th  August,  1868,  225 
dollars,"  and  reciting  that  the  assured  had  paid  225  dollars,  and  had 
agreed  to  pay  the  sum  of  225  dollars  during  the  continuance  of  the  policy, 
was  expressed  to  be  in  force  ''from  14th  February  till  14th  August,  and 
for  so  long  after  as  the  assured  should  pay  the  above  premium  at  the  time 
above  mentioned:" — Hdd^  that  whether  14th  February  was  covered  or  not, 
the  whole  of  14th  August  was  covered  by  the  policy;  and  that  the  assared 
was  entitled  to  recover  in  respect  of  damage  done  to  the  property  inanied 
by  a  fire  which  occurred  at  11.30  p.m.  on  14th  August,  although  he  bad 
not  paid  premium  on  that  day. — IsaacB  v.  Royal  Imur.  Co.,  39  LJ. 
Ex.  189. 

DiBSOLunoN  OF  Makriaoe — Insanity  of  respondent  token  cHed,  and 
subsequently — Staying  proceedings, — In  a  suit  for  dissolution  of  marriage  <m 
the  ground  of  the  wife's  adultery,  the  respondent  being  at  the  time  of 
service  of  the  citation,  and  having  since  continued,  unfit  from  mental 
incapacity  to  answer  the  petition  and  duly  instruct  her  attorney,  the  Judge 
Ordinary  made  an  order  staying  further  proceedings  until  the  respondent 
should  recover.  Upon  appeal  to  the  full  Court,  it  was  held,  by  the  Jad^ 
Ordinary  and  Keating,  J.,  that  the  insanity  of  the  respondent,  ao  long  as  it 
should  continue,  would  be  a  bar  to  the  suit,  and  therefore  that  the  order 
ought  to  be  afiirmed;  but  by  Kelly,  C.6.,  that  the  Court  had  power  only  to 
stay  the  proceedings  so  long  as  there  might  be  a  reasonable  probability  that 
the  respondent  would  recover,  and  that  when  her  recovery  became  hopeless, 
the  petitioner  ought  to  be  allowed  to  proceed,  and  therefore  that  the  order 
ought  to  be  rescinded. — Mordaunt  v.  Mordaunt,  Cole  and  Johnstone,  39 
L.J.  Prob.  and  Matr.  57. 

Baptist  Ministeb — Dismissal — ^The  Court  refused,  at  the  instance  of 
trustees  of  a  religious  body,  to  restrain  the  minister  of  the  congregation 
from  officiating,  where  the  proceedings,  by  which  he  had  been  diamisaed, 
had  not  been  in  the  opinion  of  the  Court  Mrly  and  properly  conducted. 
— 2>«in  V.  BenneU,  39  L.  J.  Ch,  674. 

WiLL—Construciion  of — *' Payable"  eguiwdent  to  "  Festerf.''— Testator 
gave  certain  real  and  personal  estate  to  trustees  on  trust,  sAer  the  death  of 
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a  tenant  for  life,  to  sell  and  convert  into  money,  and  ''to  pay  and  divide 
the  moneys  arising  therefrom  amotag"  eleven  persons  named  equally,  as 
and  when  they  should  respectively  attain  twenty-one,  with  a  gift  over  of  the 
shares  of  any  of  them  who  should  die  "  before  such  legacy,  or  share,  or  any 
part  there<^  should  become  payable.'*  All  of  them  survived  the  testator, 
and  attained  twenty-one,  but  some  of  them  died  before  the  tenant  for  life: 
Hdd,  that  ''payable"  was  equivalent  for  "vested,"  and  that  the  gift  over 
did  not  take  effect. — In  re  WUmoU^B  TnuU  not  followed,  Haydon  v.  Rose^ 
39  L  J.  Ch.  688. 

Voluhtabt  WiNDiNG-lJP«-2Vaiu/bmta<ta7»  irdo  new  company — Disaen- 
iimt  tharehoider. — ^A  company  was  being  wound  up  voluntarily  for  the 
parpoee  of  transforming  it  into  a  new  company  with  the  same  objects,  and 
all  the  ahiueholders,  except  one,  concurred  in  the  resolutions  for  that 
purpose.  Though  the  transformation  was  not  clearly  authorised  by  the 
articles  of  association,  a  petition  by  the  dissentient  shareholder  for  a  com- 
pulsory winding-up  was  dismissed,  and  an  order  was  made  that  his  interest 
in  the  company  should  be  valued,  and  the  value  paid  to  him. — The  Irriga- 
tion Coa^ny  of  France^  Limited,  39  L.  J.  Ch. 

CoMPAinr — Ifot  limiUd — Charge  on  oalU — Advance  by  directore  for  the 
purpotee  of  the  company — Set-^ff, — Directors  of  a  life  assurance  company 
borrowed  money  from  their  bankers  for  the  purposes  of  the  company,  and 
by  resolution  declared  a  charge  in  favour  of  the  bankers  upon  the  unpaid 
proceeds  of  calls  already  made.  They  borrowed  a  further  sum,  and  passed 
a  second  similar  resolution  after  the  presentation  of  a  winding-up  petition, 
bat  before  any  order  made.  The  company  having  been  ordered  to  be 
vonnd  up,  held,  that  both  charges  were  effectual  The  directors  in  the 
above  case  had  made  themselves  personally  responsible  to  the  bankers  for 
the  amount  of  both  the  above  mentioned  loans,  and  were  compelled  to  pay 
the  same: — Held,  that  they  were  entitled  to  stand  in  the  shoes  of  the 
bankers  as  against  the  proceeds  of  the  calls.  Pireotors  of  a  life  assurance 
company  not  being  a  limited  company  within  the  Companies'  Acts, 
advanced  sums  out  of  their  own  moneys  for  the  benefit  of  the  company: 
Hdd,  that  they  were  entitled  to  set  off  the  sums  90  due  to  them  against 
calls  made  upon  them  as  contributories. — Be  International  Life  Asmr.  Co., 
tx  parte  Gibbe,  39  L. J.  Ch.  667. 

Wiu. — Direction  to  pay- debts — Declaration  exempting  estate  from  operation 
ofwilL — ^Testator  domiciled  in  England,  entitled  to  an  estate  in  Scotland, 
by  will,  made  in  English  form,  left  his  residuary  real  and  personal  estate 
to  trustees  in  trust  for  sale ;  and  he  directed  all  his  just  debts  to  be  paid 
oat  of  the  proceeds.  He  had  previously  executed  a  trust  disposition, 
eqoivalent  to  a  will,  of  his  Scotch  estate  of  Glenlee,  and  he  expressly 
excluded  that  estate  from  the  operation  of  his  English  will  ^e  sul^- 
seqnently  borrowed  £14,000  on  mortgage  of  the  Scotch  estate: — Held, 
tbat  the  £14,000  came  within  the  direction  to  pay  debts,  and  that  the 
residuary  real  and  personal  estate  was  primarily  liable  to  pay  that  debt  in 
exoneration  of  the  Scotch  estate.— ifaa»(^e^  v.  Maxwell  (House  <f  Lords  J, 
39  L.J.  CL  698. 

BoxxonjL — ^William  Allan  (of  HiUside),  a  Scotclunan,  having  his 
domicile  in  Scotland,  and  being  a  landed  proprietor  and  banker  there^ 
znarried  an  English  woman,  with  whom  he  resided  for  some  years  in 
^tland.    He  then,  on  account  of  his  health,  left  Scotland,  and  for 
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ten  yean  resided  at  different  places  in  England.  Afterwards  he  retonfld 
to  Scotland,  and  remained  l^ere  for  a  few  months,  for  the  pmpoM  of 
bis  bnainessy  but  was  again  forced  to  leave  by  ill  health  and  letnm  to 
England,  where,  for  nearly  two  years,  he  was  in  confinement  in  an  asylnni, 
and  for  the  next  five  years  he  was  travelling  abont  on  the  OonAineirt,  and 
in  England;  meanwhUe^  almost  all  his  Scotch  property  was  sold  to  pij  bis 
debts.  At  the  end  of  that  time  the  wife's  trustees  bought  a  house  at 
Brighton,  and  A.  and  his  wife  lived  there  till  his  death,  ten  yean  after 
HM,  (following  F(yrhe$  v.  F&rha,  23  Law  J.  Rep.  (ir.&)  Ghano.  734),  that 
A.  had  acquired  an  English  domicile. — AUehison  v.  Dixon,  39  L.J.  CL  705. 

Salb — Cargo  ** expected  to  arrive** — Particular  voyage  eoiUemplaUd  bjf 
partiee. — The  agents  of  defts.  in  ChOi,  having  purchased  a  quantity  of 
nitrate  of  soda,  and  chartered  the  vessel  Preeureor  to  convey  it  to  England, 
defts.  contracted  to  sell  pit ''  600  tons  more  or  less,  being  the  entire  panel 
of  nitrate  of  soda,  expected  to  arrive  at  port  of  call  per  Preeunor.   .   .  . 
Should  any  circumstance  or  accident  prevent  the  shipment  of  the  mtiate, 
or  should  the  vessel  be  lost,  the  contract  to  be  void.*'    At  the  date  of  sale 
the  greater  part  of  the  nitrate  of  soda  intended  for  shipment  had  beea 
destroyed  by  an    earthquake.      The    charter   party    was    subsequently 
cancelled,  and  notice  of  this  &ct  was  in  due  course  forwarded  to  pit 
The  agents  of  defts.   afterwards  purchased  a  like  quantity  of  nitrate 
of  soda  on  account  of  defts.,  and  obtained  a  transfer  of  a  second  chaiter 
party  made  between  the  vendors    and    owners   of  the  Preeuraor,  for 
the  conveyance  of  the  second  parcel  of  soda  to  England.     Upon  anifal 
of  the  cargo  in  this  country  pit  laid  claim  to  it  under  his  contract: 
-^Held^  that  although  the  contract  between  pit   and  defts.  was  not 
for  any  specific  parcel  of  nitrate  of  soda,  yet  that  a  particular  vo3rage 
and  adventure  was  in  the  contemplation  of  the  parties,  and  that  upon  the 
redssion  of  the  charter  party  and  the  abandonment  of  the  voyage  and 
adventure  so  contemplated,  the  liability  of  defendants  was  terminated  and 
the  plaintiff  had  no  claim  to  the  cargo  subsequently  purchased.— iSipnift  ▼• 
Myers,  39  L.  J.  Q.  R  210. 

SuooBSSioN  Duty— 1^  A 17  VieL,  e.  SI,  u.  2, 12, 15.— In  1855  certain 
estates,  settled  on  the  Marqms  of  Salisbury  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  were  conveyed  to  such  uses  as  the  Maiqnis 
and  his  eldest  son.  Lord  Cranbome,  should  appoint  In  1857,  by  deed  of 
appointment^  they  appointed  that  certain  of  the  estates  should  go  to  tmatees 
upon  trust,  in  case  Lord  Eustace  Cecil,  the  Marquis's  third  son,  should  aor- 
Vive  him,  to  raise  £20,000  for  Lord  Eustace.  Li  1860  they  farther 
appointed  that  on  a  certain  event  (which  happened)  the  JE20,000  should  be 
raued  and  paid  to  Lord  Eustace,  whether  he  survived  the  Marquis  or  not 
Lord  Cranbome  died  a  bachelor  in  1866,  and  the  Marqms  died  in  1868: 
Hdd  that  there  was  a  new  succession,  and  not  a  succession  '*  vested  by 
alienation  or  title  not  conferring  a  new  succession**  witMn  the  meaning 
of  the  15th  section  of  the  Succession  Duty  Act;  and  that  K  was  liable  to 
pay  duty  under  the  2nd  section  as  upon  a  succession  ficom  C  aspredeoesaor. 
-—AUofrney^eneral  v.  Cecil,  39  L  J.  Ex.  201. 

SuocnsiON  AND  LiOACT  DtrTT- Z>ouife  jPu<y.-^By  a  marriage  settle* 
ment  a  sum  of  money  was  settled,  subject  to  trusts  for  the  husband  sad 
wife  for  their  lives,  and  to  other  trusts  which  never  took  effect,  upon  trast 
for  the  persons  who  would  at  the  death  of  the  wife  have  been  entitled  to 
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her  personal  estate  under  the  statute  of  distribntions,  in  case  she  had  died 
nnmanied  and  intestate.  The  wife  died  in  1831,  and  her  mother,  H.  B., 
became  entitled  as  her  sole  next  of  kin.  H.  D.  died  in  1832,  having 
bequeathed  her  personalty  to  execators,  of  whom  the  present  defendants 
were  repreeentatiyes  on  tmst  for  certain  legatees.  The  husband  died  in 
1868,  and  by  his  death  the  bequest  came  into  effect  in  possession.  The 
Crown  then  claimed  both  legacy  duty  and  succession  duty,  as  on  a  succession 
by  H.  D.  to  her  daughter: — EM,  tiiat  the  Crown  was  entitled  to  legacy 
duty  only  (dubitante  Kblly,  C.B.) 

Per  Cleasby,  B.  and  Channell,  R  (following  Be  Chapman's  Trusts,  2 
Hem.  and  M.  447) — ^The  effect  of  ss.  14  and  18  of  the  Succession  Duty 
Act  is  that  where  there  are  two  successions  to  the  same  property,  and 
legacy  duty  is  payable  when  it  comes  into  possession,  only  duty  is  payable, 
and  if  B.  15  applied  to  the  present  case,  the  same  effect  was  produced. 

Per  BramweU,  B. — H.  D.  having  died  before  the  Act  came  into  opera- 
tion, was  not  a  succession  under  a  2.  Her  executors  were  not  within  the 
section,  not  having  a  beneficial  interest,  and  s.  15  does  not  create  any  new 
tax  but  only  provides  who  shall  pay  the  tax  imposed  by  s.  2  under  certain 
drcumstances.  But  if  the  executors  were  rendered  successors  by  s.  15, 
then  the  provision  of  the  statute  against  double  duty  applied,  and  legacy 
duty  only  was  payable. 

Per  Kelly,  C.B. — If  H.  D.  had  died  after  the  Act  came  into  operation, 
there  woold  have  been  two  successions,  only  one  of  which,  viz.,  that  under 
the  will  of  H.  D.,  would  have  come  within  s.  18.  But  H.  D.  having  died 
before  the  Act,  the  claim  of  the  crown  to  double  duty  was  not  sufficiently 
dnx.—AUarne^Om.  v.  LUUedaU,  etc.,  39  L.  J.  Ex.  207. 

Iksusakce   aoaikst    AcomxNT — CoTiskticHon   of  pcdicy-^Erysipdas 

supervening, — A  policy  for  insuring  the  payment  of  a  sum  of  money  in  case 

tiie  insured  should  be  injured  by  accidental  violence,  and  die  from  the 

direct  effect  of  such  accident,  was  subject  to  the  following  conditions : 

"This  policy  insures   against  all  forms  of  cuts,  stabs,"  eta,    ''when 

acddentally  occurring  from  material  and  external  cause  operating  upon 

the  person  of  the  insured,  where  such  accidental  injury  is  the  diroct  and 

sole  cause  of  death  to  the  insured;*'  but  it  does  not  insure  against  death  or 

disability  arising  from  rheumaldsm,  gout,  hernia,  eiysipelas,  or  any  other 

disease,  or  secondary  cause  or  causes  arising  within  the  system  of  the 

insured  before,  or    at  the  time,  or  following  such  accidental    injury, 

whether  causing  such  death  or  disuibility  directly  or  jointly  with  such  ac- 

<adental  ii^ury : — Held  (per  Martin,  B.,  Channell,  R,  and  Cleasby,  B.,  diss. 

Kelly,  C.R),  that  the  insurers  were  not  liable  where  the  insured  died  from 

eiyupelas  caused  by  an  accidental  cut     Per  Kelly,  C.B.,  that  the  insurers 

were  liable,  and  that  the  exception  in  the  condition  applied  only  to  erysipelas 

annng  collaterally  in  the  system  of  the  insured,  and  not  caused  by  accidental 

riolenoe. — FUUm  v.  The  Accidental  Death  Insurance  Company^  17  C.R  N.S. 

122;  34  L,  J.  C.P.  28,  eupra  vol  ix.,  p.  102,  approved  by  the  Court,  but 

distingmshed  by  Martin,  R,  Channel],  R,  and  Cleasby,  R,  39  L.  J.  Ex.  211. 

Misms  IirsunANOB — Captiire  and  eale  by  order  ofprite  court — Claim 

for  partial  Um—Svbeequent  claim  for  toUd  lose. — Plainti£b  insured  with 

defendants  the  cargo  on  board  a  ship  bound  from  Liverpool  to  Matamoras 

against  the  usual  perils,  including  *' takings  at  sea,  arrests,  restraints,  and 

detainments  of  all  kings^  princesi  and  people."    The  ship  sailed  and  had 


334  ENGLISH  CASBS. 

neady  reached  her  destination  when  she  was  captored  by  a  United  State^ 
cruiser,  and  taken  into  New  Orleans^  where  a  aait  was  instituted  in  th 
Prize  Coart  for  her  condemnation.     Plaintiffs  contested  the  snity  ekctin 
to  treat  the  loss  as  a  partial  one.     They  obtained  the  judgment  of  th 
Court,  whereupon  the  captors  appealed.     Plaintifb  gave  a  formal  notice  o 
abandonment,  which  the  insurers  refused  to  accept     Upon  the  applicatioQ 
of  the  captors,  the  ship  and  cargo  were  ordered  to  be  sdd  unless  bail  weie 
given  by  plaintifBk    Upon  receiving  intelligence  that  this  order  had  been 
made,  plaintifb  applied  to  the  insurers  for  assistance  in  giving  bail  to 
prevent  the  sale.    The  insurers  refused  to  give  any  assistance^  and  in  the 
end  the  ship  and  caigo  were  sold  by  order  of  the  Prize  Court     Plaintifi 
brought  an  action  to  recover  from  defendants,  the  insurers,  as  for  a  total 
loss: — Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench,  that 
they  were  entitled  to  recover  the  whole  amount  at  which  they  were  insored 
under  the  policy,  inasmuch  as  the  decree  of  the  Prize  Court,  and  the  sale 
of  the  goods  under  it,  was  a  deprivation  of  the  ownership  of  the  gooda, 
and  amounted  to  a  total  loss. — Stringer  v.   Th$  Englith  and  SeoUiA 
Marine  Imur.  Co.,  (Ex.  Ch.)  Q.B.  214. 

In J17ST  TO  TxLXOBAPH  Cabls. — Where  an  anchor  was  entangled  in  a 
telegraph  cable,  and  the  cable  was  cut  to  extricate  it  by  those  on  board 
ship : — Held,  that  the  ship  was  liable  for  the  damage,  in  the  absence  of 
present  and  imminent  danger,  and  when,  by  the  exercise  of  reaamiable 
patience  and  skill,  the  anchor  might  have  been  extricated  without  cutting 
the  cable.  SembU,  this  action  la  rightly  instituted  in  rem, — The  Clara 
Killam,  23  L.T.  Bep.  N.S.  27 ;  39  L.  J.  Adm.  50. 

Election — Power  ofappoMment, — ^An  obligation  to  elect  arises  whenever 
an  object  of  testamentary  bounty  is  at  the  testator's  death  the  true  owner 
of  other  property  diaposed  of  by  the  will  For  the  purposes  of  electira 
there  is  no  distinction  between  personal  estate  and  real  estate,  between 
specific  and  residuary  legatees,  or  between  legatees  and  next  of  kin  of  an 
intestate.  The  donee  of  a  power  of  appointment  over  the  proceeds  of  ml 
estate  validly  exercised  it  by  deed  in  &vour  of  her  three  sons,  and  then, 
after  the  death  of  one  son  intestate  leaving  children,  invalidly  by  will 
appointed  the  same  to  her  eldest  son,  giving  the  children  of  her  deceased 
son  other  benefits  under  the  will : — Held  (rev.  decision  of  Stuart,  V.C.), 
that  the  children  of  the  deceased  son  were  bound  to  elect  between  their 
right  as  next  of  kin  to  their  father's  share  under  the  deed  and  the  benefits 
given  them  by  the  will. — Bussell  v.  Swinhoe,  diatinguished,  40  L.  J.  Ch.  5. 

Enqush  Mabriaqb — American  dieorce  cmd  re'marriage^'DomiciU, — A 
marriage  celebrated  in  England  between  English  subjects  was  dissolved  by 
an  American  court  on  the  ground  of  adultery,  coupled  with  desertion. 
Both  parties  were  at  the  time  resident  in  the  United  States,  but  in 
different  States,  and  it  did  not  appear  that  they  had  acquired  an  American 
domicile.  One  of  the  parties  afterwards  remarried;  and  on  a  petition 
being  presented  under  the  Legitinuuqr  Dedaration  Act,  the  Court  refdaed 
to  recognise  the  American  divorce,  and  held  the  first  marriage  to  be  still 
valid.— SAai9  v.  AUomeyjQen.,  23  L.  T.  Bep.  N.&  322;  39  L.  J.  Profaiaod 
Matr.  81. 

Bbbaoh  of  Pbomisb  of  "ilkvsikQa&^-^RefuMl  to  perform  ecmkad  h^ 
timieforperformanee  dm««a.— Where  defi  promised  to  many  pit  as  soon 
aa  his  (deft's)  father  should  die^  and  daring  the  father's  lifetino  absdote^r 
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refosed  ever  to  many  pit,  it  was  held  {diss.  Martin,  R),  by  Kelly,  C.B., 
and  Channell,  R,  diatingnishing  the  caae  from  Eochster  v.  De  la  Tour^  2  K 
&  R  678;  23  L.  J.  455,  Q.  R,  that  no  breach  of  the  promise  had  been 
committed,  and  that  no  action  conld  be  maintained  dnring  the  life  of  the 
defendant's  father.  Bed  conira,  by  Martin,  R,  the  case  was  within  and  nn- 
diBtinguishable  from  Eochster  v.  be  h  T(mr.  Semble,  by  Kelly,  C.B.,  pit. 
wonld  have  a  remedy  for  the  wrong  done  to  her  in  an  action  of  tort,  claim- 
ing damages  Eochster  ▼.  De  la  Tour  {iM  sup,),  and  all  the  subsequent 
cases  discussed,  considered,  and  distinguished. — Frost  t.  Knight^  23  L.  T. 
Rep.  N.  S.  714;  39  L.  J.  Exch.  227. 

FoREiON  Enustmbnt  Act — Ship — Insurgents, — ^A  ship,  within  the 
dominions  and  without  the  leave  and  licence  of  Her  Majesty,  was  fitted  out 
and  armed  and  intended  to  be  used  as  a  transport  or  store-ship  in  the 
service  of  insurgents  in  Cuba,  then  in  arms  against  the  Spanish  Gbvemment. 
An  information  on  the  part  of  the  Crown  having  been  filed,  claiming  a 
forfeiture  of  the  ship,  for  a  breach  of  &  7  of  the  Foreign  Enlistment  Act 
(59  Geo.  in.,  c.  69): — i5reW(byJud.  Com.  of  Privy  Council,  rer.  judgment 
of  Vicd^Admiralty  Court  of  the  Bahamas),  that,  though  there  might  be  a 
doubt  whether  the  insurgents  were  "persons  exercising  or  assuming  to 
exercise  powers  of  Government"  in  Cuba,  yet  the  insurgents  formed  "  part 
of  the  province  or  people  of"  Cuba,  and  therefore  the  employment  of  the 
ship  in  their  service  made  her  liable  to  forfeiture  under  the  provisions  of 
the  above  statute.— fif^r.  v.  Carlin,  23  L.T.  Rep.  N.S.  203;  39  L.J.  Adm.  33. 

BorroMBT — Notke — Insolvency  of  owner. — A  vessel,  chartered  by  appts., 
put  into  a  port  in  Caba  in  distress.  The  master  attempted  unsuccessfully 
to  nuae  money,  and  the  agents  of  appts.  in  Cuba  then  telegraphed  to  appts. 
in  Liverpool,  who  directed  that  money  should  be  obtained  on  bottomry. 
The  telegram  of  the  agents  contained  a  direction  to  appts.  to  see  the  owner, 
but  they  did  not  do  so,  though  the  owner  was  living  in  the  same  town  as 
appts.  The  owner  was  at  the  time  insolvent :  Edd,  by  Jud.  Com.  of  the 
IVivy  Council  (aff.  judgment  of  the  Admiralty  Court)  that,  under  the 
circumstances,  notice  to  the  owner  was  absolutely  necessary  to  the  validity 
of  thp  bond.  Until  he  had  been  judicially  declared  insolvent,  the  owner  is 
the  person  to  receive  notice  of  the  intention  to  raise  money  by  bottomry, 
in  order  to  enable  him  to  raise  money  for  rescuing  his  vessel  from  her 
difficulties  at  a  smaller  amount  of  premium  than  the  maritime  premium 
would  necessarily  entail.  In  case  the  owner  had  been  judicially  declared 
insolvent,  the  ownership  in  l^e  vessel  is  transferred  to  other  persons,  to 
whom  notice  must  then  be  given. — The  Panama^  23  L.  T.  Rep.  N.  S.  12; 
39  L.J.  Adm.  37. 

Nbouoevok — Construction  of  stand  on  race  course — Implied  contract.'^ 
Deft,  acting  on  behalf  of  himself  and  several  other  persons  interested  in 
certain  horse  races,  entered  into  a  contract  with  Messrs  E.,  by  which  Messrs 
E.  engaged  to  erect  and  let  to  them  a  temporary  stand  for  the  accommo- 
dation of  persons  desiring  to  see  the  races.  Deft,  employed  a  person,  who 
received  a  sum  of  5s  from  every  person  admitted  to  the  stand,  the  money 
80  received  being  appropriated  to  the  race  fund.  Messrs  E.  were  competent 
and  proper  persons  to  be  employed  to  erect  the  stand,  but  it  was,  in  fiict, 
though  unknown  to  the  d^,  negligently  erected  by  them,  and  fell  and 
iDjurod  pity  who  had  paid  for  admission  to  the  stand,  and  was  on  it  at  the 
time  it  £dl  i^^Hdd,  (a£  judgment  of  Q.  E)  that  deft.,  hy  receiving  money 
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firom  pit  for  his  admisBion  to  the  stand,  impliedly  andertook  that  dae  can 
had  been  ezerdaed  in  the  constraction  of  the  stand  by  the  persons  employed 
to  erect  it|  and  that  it  was  reasonably  fit  for  the  purpose  to  which  it  was 
applied ;  and  that  deft,  was  therefore  liable  for  the  injury  sustained  by  the 
pit  owing  to  the  negligent  construction  of  the  stand. — Frandi  y.  CodbsreU, 
(Ex.  Ch.)  23  L.  T.  Bep.  N.S.  466;  39  L.  J.  Q.  R  291. 

Bill  of  ExcHANas — (Joteinporaneous  wrUtm  undertaking  by  Drawer  io 
renew  if  Acceptor  prevenied  meeting  at  maturity. — In  an  action  by  drawer 
against  acceptor  of  a  bill  of  exchuige,  deft  pleaded  equitably  **  that  tk 
bill  had  been  accepted  on  the  faith  of  a  cotemporaneons  written  undertaking 
by  pit  to  renew  the  bill,  should  any  circumstances  prevent  deft  from  meet- 
ing it  at  maturity;  that  deft  was  prevented  from  meeting  the  bill  by 
circumstances  not  by  him  avoidable,  and  thereupon  [and  toiihin  a  reasonaik 
time  after  the  bUl  arrived  at  maturity]  deft  applied  to  pit  to  renew  the  biU, 
and  deft,  at  same  time  undertook  to  accept,  ftnd  would  have  accepted  the 
bill  when  so  renewed,  but  pit  never  was,  after  the  arrival  of  the  bill  at 
maturity,  ready  and  willing  to  renew  it  according  to  his  promise^  and  £«]• 
ed  and  refused  to  renew  the  said  bill,  and  by  reason  of  the  refusal  of 
pit,  and  not  otherwise,  the  said  bill  had  not  been  renewed."  It  appeared 
that  deft  made  no  application  for  a  renewal  during  the  currency  of  the  bill, 
although  two  days  f^r  it  became  due  he  did,  in  reply  to  pit's  applicatioD 
for  payment,  allege  that  pit  had  promised  to  renew  it  and  ten  days  later, 
and  cotemporaneously  with  the  issuing  of  the  writ  in  this  action,  he  applied 
to  pit  for  a  renewal,  which  pit  refused  to  grant  The  jury  found  th&t 
circumstances  prevented  deft  from  meeting  the  bill  at  maturity.  A  verdict 
was  directed  for  deft,  with  leave  to  pit  to  move,  and  power  to  the  Court 
to  make  any  amendment  in  the  pleadings  necessary  to  give  efbct  to  the 
verdict  of  the  jury;  and  upon  a  rule  to  enter  the  verdict  for  pit,  on  the 
ground  that  the  plea  was  not  proved,  and  was- no  answer  to  the  action,  or 
to  enter  judgment,  rum  obstante  veredicto,  on  the  ground  that  the  plea  was 
insufficient  at  law  (in  the  course  of  the  arguments  upon  which  rule  the  pkt 
was,  upon  deft.'s  application,  amended  by  adding  the  words  which  appetf 
above  within  brackets),  it  was  held,  by  Channell  and  Pigott  B.B.,  discharging 
the  rule  (Cleasby,  B.  diu.)  that  deft;,  was  not  bound,  before  the  maturity  of  the 
bill,  to  elect  to  have  it  renewed,  but  was  entitled  to  a  reasonable  time  afta 
he  was  prevented  from  meeting  it  within  which  he  might  apply  for  its  reneval; 
and  that  under  the  circumstances,  he  did  apply  for  a  rene?nd  '*  within  a 
reasonable  time,"  and  that  no  action  vested  in  the  pit  immediately  upon 
the  dishonour  of  the  bill: — Heldj  also,  that  by  refusbg  deft's  appUcatiaa 
for  a  renewal,  pit  dispensed  with  the  necessity  of  the  latter's  tendering  vn ' 
acceptance  on  stamped  paper  to  pit,  if  that  was  necessary.  Cleasby,  B.,  i 
however,  was  of  opinion  that  there  was  no  defence  to  the  present  actioo. 
''The  agreement  being  to  renew  the  bill,  in  a  particular  event  within  the 
knowledge  of  deft,  alone,  it  was  his  duty  to  have  applied  for  its  renewal  I 
before  maturity,  and  there  was,  as  soon  as  the  bill  was  returned  dishonoured, 
a  cause  of  action  in  pit  upon  the  bill  Neither  as  it  originally  stood,  nor 
as  amended,  was  the  plea  proved,  for  deft,  did  not  apply  for  a  renewal  npon 
the  bill's  becoming  due;  nor  did  he  do  so  within  a  reasonable  time  after^ 
wards,  because  the  application  ought  to  have  been  made  befiDre  the  bill 
became  due."— ifaiHafd  v.  Page,  23  L.  T.  Bep.  N.  S.  80;  SaL  J.  £^ 
Ch.235. 
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THE  MASTER  AND  SERVANT  ACT,  1867* 

The  latest  and  tl^  principal  statute  for  redressing  wrongs  done  by 
either  the  master  or  the  servant,  is  "  The  Master  and  Servant  Act" 
This  statute  in  eflfect  superseded,  though  it  did  not  repeal  the  prior 
statutes,  which  are  set  forth  in  a  schedule  appended  to  the  Act. 

Its  object  was  to  introduce  a  milder  form  of  procedure  as  regards 
the  workman,  and  to  afford  him  facilities  for  his  defence,  denied  him 
under  the  older  statutea  The  proceedings  no  longer  begin  with  a 
warrant  of  apprehension,  and  the  defender  is  a  competent  witness  for 
himselt  The  provisions  of  the  Summary  Procedure  Act,  1864,  are 
also  made  applicable  to  these  prosecutions ;  and  it  maybe  assumed 
that,  in  consequence  of  the  powers  of  amendment  of  complaints  which 
are  given  by  that  Act,  many  of  the  objections  which  were  held  fiital 
under  the  old  statutes  will  no  longer  be  sufficient  to  quash  convictions. 

I.  To  what  contracts  of  service  the  Act  applies — 

The  second  section  of  the  Act  contains  this  interpretation :  "  The 
words  'contract  of  service'  shall  include  any  contract,  whether  in 
writing  or  by  parole,  to  serve  for  any  period  of  time,  or  to  execute  any 
work,  and  any  indenture  or  contract  of  apprenticeship,  whether  such 
contract  or  indenture  has  been,  or  is  made  and  executed,  before  or 
after  the  passing  of  this  Act." 

This  was  wide  enough,  and  was  not  restricted  very  much  by  the 
following  interpretation  of  the  words  employer  and  employed: — 

"  The  word  *  employer  *  shall  include  any  person,  firm,  corporation, 
or  company  who  has  entered  into  a  contract  of  service  with  any  ser- 
vant, workman,  artificer,  labourer,  apprentice,  or  other  person,  and  the 
steward,  agent,  bailiff,  foreman,  manager,  or  factor  of  such  person, 
firm,  corporation,  or  company. 

"The  word  *  employed'  shall  include  any  servant,  workman,  arti- 
ficer, labourer,  apprentice,  or  other  person,  whether  under  the  age  of 
twenty-one  years,  or  above  that  age,  who  has  entered  into  a  contract 
of  service  vnih  any  employer." 

*  Wa  ire  indebted  for  the  foUowing  ezpoeition  of  tbis  important  and  difficult  statute 
to  tbe  Undncsi  of  Mr  Patbiok  Fbasbb,  LL.D.,  Sberiff  of  Kenfrewebire.  It  is  to  form 
pert  of  the  new  edition  of  his  work  on  Master  and  Serrant  now  in  tbe  press. 
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These  definitions  would  Iiave  bronglit  within  the  scope  of  the  Aet  a 
class  of  persons,  snoh  as  contractors  witli  companies  or  corporations,  ibi 
whom  this  kind  of  legislation  was  never  intended.  AccoMingly,  when 
the  Act  was  passing  through  Parliament,  the  third  section  was  inserted, 
which  is  as  follows: — 

"  Nothing  in  this  Act  shall  apply  to  any  contract  of  service  other 
than  a  contract  within  the  meaning  of  the  enactments  described  ia 
the  first  schedule  to  this  Act,  or  some  or  one  of  them,  or  to  any  em- 
ployer or  employed  other  than  the  parties  to  a  contract  of  service  to 
which  this  Act  applies  as  aforesaid,  or  to  any  case,  matter,  or  thing 
arising  under  or  relating  to  any  contract  of  service,  or  arising  between 
employer  and  employed,  other  than  cases,  matters,  and  things  to  which 
the  said  enactments  respectively  apply;  and  in  respect  of  aU  contracts 
of  service,  employers,  employed,  cases,  matters,  and  things  to  which 
this  Act  applies,  the  respective  provisions  of  this  Act  shall  be  deemed 
to  be  and  are  hereby  substituted  for  such  of  the  said  enactments,  or  so 
much  or  such  parts  of  the  saime  as  would  have  applied  thereto  if  this 
Act  had  not  been  passed;  but  any  proceedings  at  the  passing  of  this 
Act  pending  under  the  said  enactments,  or  any  of  them,  may  be  con- 
tinued and  prosecuted  as  if  this  Act  had  not  been  passed." 

There  are  here  two  provisions — Isty  The  Act  is  only  to  ^>ply  to 
contracts,  and  employers  and  employed,  within  the  meaning  of  the 
Acts  described  in  the  first  schedule;  2d,  The  Act  is  only  to  extend 
to  cases,  matters,  or  things  to  which  the  scheduled  Acts  apply. 

It  thus  becomes  necessary  to  ascertain  what  are  the  statutes  applicable 
to  Scotland  in  the  first  schedule  annexed  to  the  Act;  and  they  seem 
to  be  the  following: — 

13  Qeo.  IL,  a  8.    This  Act  has  never  been  enforced  in  Scotlani 

20  Qeo.  II.,  c.  19,  which  has  never  been  enforced  in  Scotland. 

6  Geo.  Ill,  c.  25,  never  enforced  in  Scotland.  See  as  to  its  implied 
repeal  by  4  Geo.  IV.,  c.  34,  ex  parte  Baker,  2  H.  and  N.  219, 26  L  J. 
M.  C.  155 ;  YouUe  v.  Mappin,  80  L.  J.  M.  C.  284. 

17  Geo.  IIL,  a  56,  does  not  apply  to  Scotland. 

33  Geo.  III.,  c.  55,  which  deals  with  the  case  of  apprentices. 

39  and  40  Geo.  III.,  c.  77,  sec.  3. 

4  Geo.  IV.,  a  84,  as  extended  by  the  Act  10  Geo.  IV.,  c.  52.  The 
only  statutes  put  into  operation  in  Scotland  as  between  master  and 
servant,  until  the  passing  of  the  Master  and  Servant  Act,  1867. 

Who  are  employers  and  employed  under  the  Statutes, — ^The  statutes 
just  referred  to,  specially  enumerate  the  following  workmen  and  servants 
as  the  parties  to  whom  they  were  applicable:—' 

Servants  in  husbandry,  artificers,  handicraftsmen,  miners,  colliers, 
keelmen,  pitmen,  glassmen,  potters  and  other  labourers  employed  for 
any  certain  time,  or  in  any  other  manner  (20  Qeo.  IL,  c.  19,  sec.  1). 
The  servants  in  husbandry  may  be  hired  for  less  than  a  year,  or  for 
more  (31  Geo.  II.,  c.  11,  sec.  3).  Calico  printers  were  added  to  the 
list  by  the  next  Act  (6  Qea  IIL,  c.  25),  which  repeats  the  enumeration 
contained  in  20  Geo.  IL,  c  19.    The  enumeration  in  4  Gea  IV.,  cl  34, 
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is  the  same,  concluding  with  the  words  "labourer  or  other  person/' 
The  Act  10  Qeo.  IV.,  c.  52,  added  to  the  list  persons  employed  in  the 
manufacture  of  hats,  and  in  the  woollen,  linen,  fustian,  cotton,  iron, 
leather,  fur,  hemp,  flax,  mohair,  or  silk  manufactures,  or  of  any  of  the 
said  materials  mixed  one  with  another,  and  also  journeymen  dyers  and 
journeymen  hotpressers. 

In  so  &r  as  regards  the  workmen  thus  specially  enumerated,  con- 
siderable difficulty  was  felt  in  applying  the  statutes  to  cases  where  the 
workman  had  more  the  character  of  an  independent  contractor  than  a 
servant — a  difficulty  that  the  statute  of  1867  has  endeavoured  to  re- 
move by  an  attempt  at  definition,  which  is  only  partially  successful 
The  definition  of  contract  of  service,  as  including  any  contract  to  serve 
for  any  period  of  time,  " or  to  execute  any  work"  seems  to  indude 
job  work,  or  work  where  the  time  of  the  workman  is  at  his  own  com- 
mand; but  this  is  controlled  by  the  enactment  in  the  third  section, 
declaring  that  **  nothing  in  this  Act  shall  apply  to  any  contract  of 
service  other  i^than  a  contract  within  the  meaning  of  the  enactments 
described  in  the  first  schedule  to  this  Act"  With  regard  to  the  nature 
of  the  contract,  the  Courts,  both  in  Scotland  and  England,  held  Uiat, 
under  4  Geo.  IV.,  c.  34,  and  the  prior  Acts,  the  contract  must  be  to 
serve  fi>r  a  certain  definite  and  continuous  period,  or  for  an  unlimited 
period,  determinable  on  a  given  notice,  and  not  for  specific  work. 
The  contract  of  service  must  be  averred  in  the  complaint,  and  proved. 
Although  the  word  contract  has  been  defined  to  be  "  any  contract, 
whether  in  writing  or  by  parole,  to  serve  for  any  period  of  time  " 
(sea  2),  it  is  not  supposed  that  this  alters  the  common  law,  by  which 
a  contract  of  service  for  more  than  a  year  must  be  in  writing.  Where 
a  contract  was  to  serve  for  five  years  at  yearly  increasing  wages,  but 
was  verbal,  and  therefore  only  binding  for  one  year,  a  conviction 
under  4  Oteo.  IV.,  c  34,  for  desertion  during  the  third  year,  was 
suspended,  there  being  no  room  for  tacit  relocation,  and  therefore  no 
binding  contract  (Murray  v.  M^OUchrist,  4i  Irv.  461 ;  Young  v.  Scott, 
4  Irv.  541.  As  to  the  necessity  for  writing,  see  Crane  v.  FaweU,  4 
LRQP.  123). 

The  doctrine  that  the  contract  of  service,  if  for  more  than  one  year, 
must  be  in  writing,  was  recognised  in  Stewart  &  Macdonald  v.  M*C(Ul, 
Feb.  16, 1869, 7  Macph.  544,  where  warehousemen  in  Qlasgow  sought 
to  enforce  a  contract  of  service  against  a  salesman  at  common  law,  the 
contract  being  for  two  yeara  The  contract  was  partly  printed  and 
partly  written,  and  was  not  probative;  and  the  Court  held  that  such  a 
contract  must  be  in  writing,  and  must  be  probative,  as  not  being  in  re 
mercatoria. 

The  statute  4  Geo.  IV.,  a  33,  34,  requires  that  the  workman,  "shall 
contract  with  any  person  or  persons  whomsoever  to  serve  him,  her,  or 
them,  for  any  time  or  times  whatsoever,  or  in  any  other  manner" 
In  the  interpretation  of  this  clause,  it  has  been  adjudged  that  the 
relation  of  master  and  servant  must  exist  between  the  parties.  The 
work  must  not  be  done  under  a  contract  for  a  certain  sum,  or  where 
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the  hoars  of  work  are  entirely  in  the  discretion  of  the  woikmaa 
"There  is  a  very  plain  distinction  between  becoming  the  servant  of  an 
individnal,  and  contracting  to  do  certain  specific  work.  The  same 
person  may  contract  to  do  work  for  many  others,  and  cannot,  with  any 
propriety,  be  said  to  have  contracted  to  serve  each  of  them"  (per  Baylej, 
J.,  in  Hardy  v.  Ryle,  9  B.  and  C.  603).  Accordingly  it  was  held  that  a 
contract  to  weave  certain  goods,  at  the  house  of  the  weaver,  does 
not  come  within  the  Act  Upon  the  same  principle,  a  oontcact 
whereby  A  contracts  with  B.  to  make  a  road  for  a  certain  price, 
wiUiin  a  certain  time,  is  not  acontract  within  the  meaningof  the  Act 
''  The  statute  4  Geo.  IV.,  c.  3 V  said  Parke,  J.,  "  upon  which  this 
question  turns,  applies  only  to  cases  of  contracts  to  serve.  There  may, 
indeed,  be  a  service,  not  for  any  specific  time  or  wages;  but  to  be 
within  the  statute,  there  must  be  a  contract  for  service  to  the  party 
exdusivehf.  Here  there  was  no  such  contract,  but  a  contract  to  miake  a 
certain  road  for  a  certain  price.  That  was  not  within  the  statute,  and 
the  defendant  exceeded  his  jurisdiction  in  committing  the  plaintiff" 
(Lancaster  v.  Oreaves,  9  Bar.  and  Cres.  628;  Wiles  v.  Cooper,  5  N. 
and  M.  276).  So  where  a  workman  contracted  "  to  work  a  wooUen 
shawl  web  in  the  factory  of  the  said  John  and  Andrew  Bozbingh," 
the  Court  held  that  reftisal  to  fulfil  his  contract  did  not  subject  him  to 
the  penalties  of  the  Act  4  Geo.  IV.,  c  34.  They  were  of  opinion  that 
the  contract  must  be  for  a  specified  time  or  term,  to  come  within  the 
statute,  and  that  the  exclusive  services  of  the  workman  must  be  en- 
gaged (M'Vey  V.  Blair,  17  Feb.,  1844,  2  Broun  102).  A  contract 
"  to  print  certain  pieces  of  woollen  cotton  goods  "  is  not  within  the 
statute;  and  consequently  a  breach  of  such  contract  is  not  punishable 
under  it,  because  a  contract  to  do  a  specific  piece  of  work  is  not  a  con- 
tract to  serve  {Ex  parte  Johnson,  7  DowL  P.  C.  702,  and  3  Jur.  481). 

If  the  employer  was  entitled  to  the  exclusive  services  of  the  workman 
during  a  specified  time,  the  Act  will  apply.  If  the  hiring  be  definite, 
it  will  be  within  the  statute,  though  it  be  stipulated  that  the  servant 
should  be  paid  at  so  much  for  the  period  hired,  or  at  so  much  per  day, 
per  ton,  or  per  piece.  Where  the  contract  was  "  to  work  to  the  com- 
plainer  to  Whitsunday,  1 837,  to  work  a  shawl  web,"  the  Court  Uiongbt 
it  a  case  coming  under  the  4  Geo.  IV.,  c.  34.  But  the  statute  does 
not  apply  to  cases  where  work  is  done  under  a  contract  for  a  certain 
sum,  or  where  the  hours  of  work  are  entirely  in  the  discretion  of  tbe 
workman.  (Lancaster,  supra;  Kennedy  v.  Young,  March  13, 1837, 
1  Swin.  474). 

Meaning  of  "Labourer  or  other  Person.** — ^Along  with  the  parties 
specifically  and  expressly  enumerated,  the  statute  concludes  with  tbe 
somewhat  vague  and  indefinite  terms,  "  labourer  or  other  person;*  and 
it  has,  in  consequence,  formed  a  subject  of  discussion  what  Idnd  of 
servants  the  legislature  meant  to  include  under  these  general  words. 
In  one  case,  a  labourer  was  employed  "  in  digging  and  steaning  part 
of  a  well;"  steaning  a  well,  meaning  lining  it  with  stones  and  mortir. 
The  Court  held  this  person  to  be  a  kbourer  within  the  meaning  of  the 
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statute;  that  the  word  labourer,  as  employed  in  the  statutes,  meant 
something  different  from  handicraftsmen,  artificers,  and  servants  in 
husbandry,  who  are  specially  enumerated  before,  and  to  whom  labourers 
are  added;  and  that  the  word  applied,  in  short,  to  other  labourers  in 
other  trades.  It  was  observed  that  ''the  Act  now  under  consideration 
(20  Qeo.  II.,  c.  19)  appears  to  have  had  for  its  object  the  affording  to 
certain  servants  and  workmen,  and  to  labourers  in  general,  a  speedy, 
easy,  and  cheap  mode  of  recovering  their  wages  when  they  amount  to 
a  small  sum,  and  to  masters  an  easy  method  of  correcting  trifling  mis- 
demeanours and  ill  behaviour  in  their  workmen  and  labourers.  These 
benefits  are,  by  the  words  of  the  Act,  extended  to  servants  in  husbandry, 
to  workmen  in  different  branches  of  trade,  and  to  other  labourers  em- 
ployed for  any  certain  time,  or  in  any  other  manner.  The  latter  words 
are  as  general  as  may  be,  and  we  cannot  find  any  reason  in  law  or 
policy  to  say  that  they  do  not  comprehend"  the  present  case,  where  the 
labourer  was  employed  to  dig  a  well  (Lowther  v.  Radnor,  8  East  113). 
A  person  employed  by  an  attorney  to  keep  possession  of  goods 
seized  under  a  legal  warrant,  is  not  a  labourer  under  the  statute. 
Bailey,  J.,  said:  "The  legislature  had  principally  in  view  outdoor  or 
country  labour;"  and  Holroyd,  J.,  added,  that  unless  such  a  case  as 
this  were  dismissed,  "  I  know  not  how  we  could  say  that  its  provisions 
do  not  extend  to  bankers'  or  merchants'  clerks,  and  other  persons  of 
tiiat  description."  The  Court  held  that  the  labourers  referred  to  in  the 
statute  were  those  parties  for  whom  the  justices  formerly  could  fix 
wages,  and  an  examination  of  the  old  English  statutes  led  to  the  con- 
clusion that  the  person  here  could  not  be  a  labourer  in  the  sense  of 
these  statutes  (Bramwell  v.  Penneck,  7  B.  and  C.  536).  Nor  is  a 
workman  within  the  Act  who  has  entered  into  a  written  contract  to  do 
certain  work  on  a  road  within  a  certain  time,  or  to  build  a  wall  for  a 
certain  sum,  he  not  working  for  wages  (Lancaster  v.  Oreaves,  9  B.  and 
C.  628;  West  v.  SmaUwood,  8  M.  and  W.  418;  Wiles  v.  Cooper,  8  Ad. 
and  K  524;  BaU&y  v.  Collier,  23  L.  J.  M.  C.  161).  But  a  contract 
with  a  waggoner  for  an  indefinite  period  of  time,  subject  to  the  rules 
and  T^ulations  of  the  master's  works  (fire-brick  making),  is  a  con- 
tract under  the  statute.  By  these  rules,  a  month's  warning  was  re- 
quired to  be  given  by  a  servant  before  qnitting  the  employment;  and 
the  waggoner  having  left  without  giving  such  warning,  the  Conrt  held 
him  to  have  committed  a  breach  of  contract  {LeadbeUer  v.  Oarnkirk 
Goal  Co.,  6  Dec,  1841,  2  Swin.  620).  The  Court  appear  to  have 
thought  this  servant  to  have  come  under  the  general  words,  "labourers 
or  other  persona"  The  words  "other  persons''  ought,  however, 
according  to  the  ordinary  rules  for  constming  Acts  of  Parliament,  to 
leoeive  a  somewhat  restricted  meaning,  and  to  apply  only  to  such 
persons  ejusdem  generis  with  "artificers,"  eta,  before  enumerated 
{Kitchen  y.  Shaw,  citing  Sandeman  v.  Breach,  7  B.  and  C.  100; 
Taylor  v.  Carr,  31  L.  J.  M.  C.  111).  A  designer  who  invents  and 
draws  patterns,  to  be  afterwards  engraved  on  rollers  to  be  used  in 
calico  printing,  is  liable,  under  4  Qeo.  IV.,  c  34,  sec.  3,  for  misconduct  in 
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the  execution  of  his  contract  of  service.  '  The  Coart  held  that  floch  a 
person  might  be  considered  an  "artificer/'  or  at  least  as  coming  under 
the  words,  "or  other  persons"  {ex  parte  Mi  Ormrod,  13  L.  J.  M.G.  73; 
1  D.  and  L.  825.    LOley  v.  Elunn,  110,3.7*2;  Bex  y.  Lewis, ID. 
and  L.  822).    A  person  working  at  weekly  wages,  but  having  a  com- 
mission and  superintending  other  workmen,  was  held  to  fall  under  the 
term  artificer  ( Wkitdy  v.  Armitage,  13  W. R  144,  Q- B.)    A  joaraer- 
man  tailor  employed  by  the  job,  being  paid  a  certain  price  per  garment^ 
and  working  on  his  master's  premises,  is  within  the  Act  {ex  parU 
Chrdan^  25  LJ.  M.C.  p.  12).    But  a  person  employed  to  keep  the 
books  of  a  farm,  to  set  the  men  to  their  work,  and  to  lend  a  hand  at 
anything  that  might  be  required,  was  held  not  to  be  within  the  Act, 
either  as  a  "servant  in  husbandry,"  or  "other  ^raon'* {Daviesy.Berwidy 
30  L.  J.  M.C.  84).    An  engineman  to  a  railway  company  is  ian  artificer 
within  the  meaning  of  the  Act  {ex  parte  Taylor,  23  J. P.  Rep.,  p.  308) 
A  workman  in  a  paper-mill  was  held  to  be  a  handicraftsman  {Waik 
v.  8coU,  25  J.  P.  215).    A  quarryman  is  ejueden  generis  with  a  collier, 
and  therefore  within  the  Act  {Duke  of  Devonshire  v.  Rawlinson, 
28  J.  P.  72).    A  skilled  angle  ironsmith,  engaged  to  work  at  the  con- 
struction of  an  ironclad  vessel,  and  to  serve  his  employer  exclusively 
until  the  vessel  was  completed,  was  held  to  be  a  handicraftsman  within 
the  Act  {Lawrence  v.  Todd,  10  Jur.  179;  32  L.J.  M.C.  p.  23&    But 
see  Bowers  v.  Lovekin,  25  L  J.  Q.  B.  371 ;  Ingram  v.  Barnes,  26  LJ. 
Q.  B.  339;  and  Sleeman  v.  Barrett,  33  L.  J.  Ex.  153).    Where  R,  t 
potter,  engaged  W.  to  work  for  him  at  specified  work  in  his  mannfiw- 
tory  for  a  year  at  daily  wages,  and  at  the  same  time,  by  a  separate 
contract,  B.  engaged  R  to  work  for  him  by  piece-work  for  the  same 
period,  and  tho  work  which  W.  had  to  do  was  in  fact  included  in  the 
piece-work  of  R,  who  paid  W.  his  wages  out  of  the  amount  earned  by 
R  for  the  piece-work,  it  was  held  that  the  contract  of  master  and 
servant  subsisted  between  B.  and  W.,  notwithstanding  the  fact  of  the 
payment  of  W.'s  wages  by  the  hands  of  R,  and  that  consequently  W. 
was  liable  under  the  statute  for  neglecting  his  service  with  B.  (IftUett 
V.  Boote,  30  L  J.  Eep.  (N.  S.)  M,  C.  6). 

Domestic  Servants, — None  of  the  statutes  on  this  subject  refer  to 
menial  or  domestic  servants  {Nomiant  v.  Wilson,  Jan.  25, 1845,  2 
Broun  374;  The  King  v.  HuUcoU,  6  T.  R  583;  Kikhen  y.  Shaw,  6 
Ad.  and  K  729,  and  1  Nev.  and  P.  791).  But  a  female  servant  en- 
gaged to  act  to  a  farmer  as  "  kitchen-woman  and  byre-woman,"  was 
in  Scotland  held  to  be  a  servant  in  husbandly  within  the  Act  {dark 
V.  M* Naught,  Arkley  38).  There  was  here  some  difference  of  opinion 
on  the  bench  in  consequence  of  the  union  in  one  person  of  the  two 
characters  of  domestic  and  agricultural  servant  "A  ploughman," 
said  Lord  Mackenzie,  ''  may  be  occasionally  employed  as  acoadiman, 
but  does  not  thereby  cease  to  become  an  agricultural  servant"  ''The 
term  'kitchen-woman,' "  said  the  Lord  J.  C.  Hope,  "  implies  a  regular 
house  servant  The  nature  of  the  service  is  left  too  vague.  She  may 
have  been  principally  a  byre-woman,  but  that  is  not  proved.    On  the 
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other  hand,  her  daties  in  this  respect  may  have  been  quite  subordinate 
to  those  of  the  kitchen."  Where  the  duties  of  a  female  servant  were 
to  attend  at  a  farm  where  the  master  did  not  reside,  and  to  assist  in 
harvest  work,  and  to  cook  and  make  beds  for  the  servant-men  and 
kbourers,  it  was  held  that  there  wa^  evidence  on  which  the  justices 
might  adjudge  her  to  be  a  servant  in  husbandry,  making  her  main 
employment  as  connected  with  husbandry,  tlnd  the  domestic  duties  as 
merely  ancillary  {Ex  parte  Hughes,  23  L.  J.  M.  C.  138). 

The  decisions  upon  the  Truck  Act,  1  and  2  Wm.  IV.,  c  37,  illustrate 
tiie  subject,  but  need  not  be  now  discussed. 
II.  M%8demeaTumi*s  and  miscondtict  pvnishaUe  under  the  etatutee. 
The  4th  section  contains  this  provision:  "(1)  Whenever  the 
employer  or  employed  shall  neglect  or  refuse  to  fulfil  any  contract  of 
service,  or  (2)  the  employed  shall  neglect  or  refuse  to  enter  or  commence 
his  service  according  to  the^  contract,  or  (3)  shall  absent  himself  from 
his  service,  or  (4)  whenever  any  question,  difference,  or  dispute  shall 
arise  as  to  the  rights  or  liabilities  of  either  of  the  parties,  or  (5)  touch- 
ing any  misusage,  misdemeanour,  misconduct,  ill  treatment,  or  injury 
to  the  person  or  property  of  either  of  the  parties  under  any  contract  of 
service,  the  party  feeling  aggrieved"  may  apply  to  the  Justice  or  Sheriff 
in  the  manner  to  be  immediately  mentioned. 

These  words  would  include  almost  every  kind  of  dispute  that  could 
arise  between  master  and  servant;  but  the  third  section  deprives  them 
of  that  construction,  just  as  it  limits  the  class  of  persons  to  whom  the 
statute  applies.  The  Act  of  1867  can  apply  to  nothing  **  other  than 
cases,  matters,  and  things  to  which  the  said  enactments  respectively 
apply;"  that  is,  the  enactments  mentioned  in  the  schedule. 

The  "caaes,  matters,  and  things"  referred  to  in  these  prior  enact- 
ments are  thus  enumerated: — If  any  servant  in  husbandry,  or  any 
artificer,  calico  printer,  handicraftsman,  miner,  collier,  keelman,  pitman, 
glassman,  potter,  labourer,  or  other  person,  and  also  any  persons  em- 
ployed in  the  manufacture  of  hats,  or  in  the  woollen,  linen,  fustian, 
cotton,  iron,  leather,  far,  hemp,  flax,  mohair,  and  silk  manufactures, 
shall  contract  with  any  person  or  persons  whomsoever  to  serve  him, 
her,  or  them  for  any  time  or  times  whatsoever,  or  in  any  other  manner, 
and  shall  not  enter  into  or  commence  his  or  her  service  according  to 
his  or  her  contract  (such  contract  being  in  writing,  and  signed  by  the 
contracting  parties);  or,  having  entered  into  such  service,  shall  absent 
himself  or  herself  from  his  or  her  service  before  the  term  of  his  or  her 
contract,  whether  such  contract  shall  be  in  writing  or  not  in  writing, 
shall  be  completed,  or  neglect  to  fulfil  the  same,  or  be  guilty  of  any 
other  misconduct  or  misdemeanour  in  the  execution  thereof,  or  other- 
wise respecting  the  same  (see  4  Geo.  IV.,  c.  34,  sec.  3,  and  10  Geo. 
IV.,  a  52).    All  demands,  frauds,  abuses,  neglects,  and  defaults  of 
labourers,  manufacturers,  and  workmen  in  the  making  or  manufac- 
turing of  gloves,  breeches,  boots,  shoes,  slippers,  wares,  or  goods  of 
that  sort,  for  or  conceniing  any  work  done  in  that  manufacture  (see 
13  Geo.  IL,  c.  8,  sec.  7).    All  and  every  person  and  persons  who  shall 
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be  first  retained  or  employed  in  the  making  up  of  any  gloves,  breeches, 
boots,  shoes,  slippers,  or  other  wares  of  that  sort,  for  any  one  master, 
and  shall  neglect  the  performance  thereof  either  by  procuring  or  pe^ 
mitting  himself  to  be  subsequently  retained  or  employed  by  any  other 
master  or  person  whatsoever,  before  he  or  they  shall  have  completed 
the  work  or  service  in,  or  to  do  which  he  or  they  was  or  were  fiat 
and  originally  so  retained  or  employed,  and  shall  be  first  delivered  to 
him  or  them  (see  13  Qeo.  II.,  &  8,  sea  7).  Any  person  who  being 
hired,  retained,  or  employed  to  prepare  or  work  up  any  materials, 
whether  mixed  or  unmixed,  for  any  master  or  masters,  shall  wilfully 
neglect  or  refase  the  performance  thereof,  for  eight  days  successively; 
or  having  taken  in  any  materials,  whether  mixed  or  unmixed,  for 
manufacture  from  one  master,  or  two  or  more  masters  being  copartnen, 
shall  afterwards  take  in  any  materials,  whether  mixed  or  unmixed,  for 
manufacture  from  any  other  master  or  masters;  or  shall  procure  or 
permit  himself  or  herself  to  be  employed  or  retained  in  any  other 
occupation  or  employment  whatsoever  sooner  than  eight  days  before 
the  completion  of  the  work  first  taken  (see  17  Geo.  Ill,  a  56,  sec.  8). 
Any  person  or  persons  making  any  bargain,  or  entering  into  any  con- 
tract or  agreement  in  writing  for  raising  or  getting  any  coal,  culm, 
ironstone,  or  iron  ore,  who  shsSl  wilfully,  and  to  the  prejudice  of  the 
owner,  raise,  get,  or  work,  or  cause  to  be  raised,  got,  or  worked,  any 
such  coal,  culm,  ironstone,  or  iron  ore,  in  a  different  manner  to  his  or 
their  stipulations  in  respect  thereto,  and  contrary  to  the  directions  and 
against  the  will  of  the  owner,  or  his  agent  or  agents  having  the  care 
thereof,  or  who  shall  desist  or  refuse  to  fulfil  the  engagements  they  have 
entered  into.     (See  39  and  40  Geo.  III.,  c.  77,  sec.  3). 

It  has  been  decided  under  4  Geo.  IV.,  c.  34<,  that  in  order  that  an 
offence  should  be  held  to  have  been  committed  by  the  servant,  it  must 
appear  that  he  acted  wilfully,  knowing  that  he  was  committing  a  breach 
of  his  contract,  and  was  not  acting  under  a  fair  and  reasonable  belief, 
bona  fide  entertained,  that  he  was  merely  carrying  out  his  legal  rights. 
It  has  been  held  that,  in  these  circumstances,  he  could  not  be  convicted 
under  the  statute,  and,  consequently,  that  the  master's  only  remedy 
was  an  action  of  damages  against  the  servant,  which  was  tantamount 
to  no  remedy.  Thus  it  was  determined  by  the  Court  of  Queen's  Bencb, 
that  a  servant  having  given  notice  to  leave,  and  having  been  convicted 
for  desertion  of  service,  he  had  not  been  properly  convicted  unless  he 
had  a  guilty  ki^owledge  that  he  had  no  lawful  excuse  (Rider  v.  Wood, 
29  L.  J.  M.C.  1).  The  principle  of  this  decision  was  somewhat 
narrowed  in  a  subsequent  case  by  a  judgment  of  the  same  Court 
(Uimin  V.  Clarke,  April  28,  1866,  1  L.R  Q.R  417),  where  it  was 
held  that  an  absenting  from  the  service  under  a  bona  fide  but  mistaken 
belief  in  law,  as  distinguished  from  a  mistake  in  fact,  was  no  lawful 
excuse.  Conflicting  opinions  were  delivered  in  a  still  later  case  in  the 
Court  of  Exchequer  {Youle  v.  Mappin,  30  LJ.  M.C.  234;  6  E 
and  N.  753). 

Whatever  may  be  the  law  as  to  this  point,  it  becomes  of  very  little 
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importance  if,  under  the  30  and  31  Vict,  c.  141,  the  principle  which 
lies  at  the  bottom  of  the  decision  in  &vour  of  the  servant  is  no  longer 
appllcabla  The  Act  4  Geo.  IV.,  c  34  was  a  penai  statute,  and  there- 
fore intention  was  of  the  essence  of  the  crime.  But  all  that  seems  now 
changed  under  the  statute  30  and  31  Vict,  which  deals  with  breaches 
of  contract  mainly  as  matter  for  assessment  of  damages,  and  to  which 
the  ordinary  rule  is  applicable,  that  one  who  breaks  a  contract  is 
responsible  for  the  consequences,  whether  he  did  it  with  intention  to 
break  it,  or  in  the  fair  and  reasonable  belief  that  he  was  not  breaking 
it.  The  question  whether  the  Master  and  Servant  Act,  1867,  is  to  be 
regarded  as  a  penal  statute,  to  which  a  rigid  construction  is  to  be 
applied,  or  as  a  civil  statute,  to  which  a  liberal  interpretation  is  to  be 
given,  involves  another  question,  whether  any  suspension  is  to  be  taken 
to  the  Court  of  Justiciary  or  to  the  Court  of  Session.  This  point  will 
be  considered  infrcL  But  even  although  it  be  held  (under  the  definition 
as  to  jurisdiction  in  the  Summary  Procedure  Act)  that  the  court  of 
review  is  the  Justiciary  and  not  the  Court  of  Session,  this  vrill  not 
settle  the  general  question,  whether  the  statute  is  to  be  regarded  as 
civil  or  criminal  quoad  other  matters  than  jurisdiction. 

Bdt  although  guilty  intention  to  commit  a  breach  of  contract  seems 
to  be  no  longer  necessary,  yet  mere  absence  from  the  service  is  not 
enough  to  constitute  desertion,  unless  the  servant  had  no  lawful  ex- 
case.  It  is  true  that  the  fourth  section  merely  says,  "  shall  absent 
himself  from  his  service;"  but  then  the  third  schedule,  which  gives  a 
form  of  complaint,  adds  the  words,  "  without  just  cause  or  la^ul  ex- 
cuse." A  statement  merely  that  the  servant  had  absented  himself  from 
the  service,  without  adding  "  wilfully "  or  "  without  lawful  excflse," 
or  words  to  that  effect,  was  held,  under  4  Geo.  IV.,  &  34,  not  enough 
{Reg,  V.  Turner,  9  Q.  B.  SO).  In  like  manner,  it  was  held  that  the 
votds,  "  absenting  himself  without  assigning  any  sufficient  reason," 
might  have  been  enough  {Re  Oeswood,  2  E  and  B.  952).  But  though 
it  would  appear  to  be  insufficient  to  libel  merely  "  absence  without 
leave, '^  as  these  words  do  not  exclude  a  lawful  excuse,  it  is  sufficient 
to  libel  that  the  said  A.,  **  without  leave  asked  or  obtained,  absconded 
and  deserted  from  the  said  service"  (Chalmers  v.  M'Adam,  Feb.  28, 
1859,  3  Irv.  337).    Per  the  Lord.  Justice-General :— 

"Desertion  of  service  implies  'misconduct  or  ill  behaviour,'  though  mere 
ohtmcefram  iervice  would  not,  so  that,  on  the  face  of  the  complaint,  a  violation 
of  the  statute  Is  sofBciently  set  forth,  and  in  that  respect  the  case  differs  from  the 
£ogI)flh  authorities  which  have  been  cited  to  us  (viz.,  Turner  and  Oeivjood).  1 
Rive  no  opinion  upon  them,  but  I  can  quite  understand  that  a  charge  of  absence 
irom  service  would  require  some  qualifying  expression,  e.^.,  *  without  reasonable 
cause,'  in  order  to  make  it  misconduct  or  misbehaviour.  It  was  suggested  that, 
if  we  looked  into  the  proof,  we  would  find  that  desertion  and  absconding  did  not 
ifiean  doRrtion  and  abflcondinff,  but  simple  absence,  and  that  abecmoe  alooc  was 
i&eant  bj  the  use  of  the  words  in  the  complaint.  I  would  be  very  dbw  to  co 
into  an  mvestigation  whether  the  allegation  of  *  desertion ' — a  term  so  plain  m 
its  meaning — ^had  or  had  not  been  fulfiUed  by  the  evidence,  for  the  question  just 
comes  to  DC  this,  whether  the  evidence  amounted  to  desertion?  No  case 
nairanting  that  conne  has  ever  been  sanctioned  here.'' 
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A  rale  is  common  in  large  manufactories,  to  the  effect  that  the 
workmen  mnst  give  a  certain  nunber  of  days'  notice  of  their  inteatim 
to  leave  the  service  before  being  entitled  to  do  so.  It  is  desertioa  if 
they  leave  without  giving  such  notice,  and  it  woold  be  a  good  complaint 
on  such  a  ground  to  libd,  that  the  workman,  "  in  violation  of  the  said 
rule,  deserted  the  service,  and  continues  to  absent  himself  from  his 
said  work  in  said  coal-pit,  without  having  given  notice  of  his  intentka 
to  leave  his  work"  (Mason  v.  Hunter,  ^U^  39).  And,  generally,  a 
servant  who  has  a  lawful  cause  for  absenting  himself  (as,  e.g.,  if  he  do 
not  enter  because  he  is  under  an  engagement  with  another  master), 
cannot  be  convicted  under  4  Qeo.  IV.,  c.  34,  sec  3  {Ashmare  v.  JTorton, 
1  L.T.  N.S.  58;  29  L.  J.  M.0. 13).  And  per  Wightman,  J.:  "It  ba.^ 
from  an  early  period  after  the  statute  been  held,  that  the  mere  act  of 
not  entering  into  the  service  is  not  sufficient — ^it  must  be  not  entering 
into  the  service  without  some  lawful  excuse;  and  indeed  tins  mast 
obviously  be  so,  for  he  might  be  bodily  disabled  from  entering  into 
the  service.  It  is  not  a  question  whether  the  master  has  any  remedy, 
but  whether  the  servant  is  liable  under  this  Act.  I  think  he  had 
lawful  grounds  for  not  entering  into  the  service." 

If,  after  the  contract  has  been  entered  into,  there  be  a  radical  change 
made  upon  it  by  the  master  without  the  consent  of  the  workman,  the 
latter  is  not  bound  to  continue.  Thus  it  is  not  desertion  under  tbt> 
statute,  if  he  leave  on  account  of  danger  to  life  arising  from  the  mode 
of  working.  But  if  the  change  made  on  the  contract  is  not  of  such  & 
radical  character,  the  workman  is  not  justified  in  leaving.  Thus,  a 
collier  complained  against  for  deserting,  stated  in  defence  that,  by  the 
agreement  founded  on,  fourteen  days'  notice  was  to  be  given  on  either 
side  before  dissolving  the  contract — ^that  without  any  notice  the  em- 
ployer had  changed  the  mode  of  ascertaining  the  clear  quantity  of  coal 
put  out,  on  the  amount  of  which  the  workmen's  wages  were  dependent, 
whereby  a  serious  loss  was  caused  to  the  workmen.  It  was  held  that 
this  did  not  constitute  such  a  serious  innovation  of  the  original  contract 
as  to  out  off  the  employer's  right  to  the  summary  remedies  provided  \f 
the  statute  (RoberUon  v.  Barrcmman,  Dec.  5, 1853, 1  Irv.  324;  sd 
see  dicta  by  Lords  Justice-Clerk  and  Robertson ;  see  also  per  WightmiD, 
J.,  in  Askew,  2  L.  M.  and  P.  429). 

Generally  speaking,  the  offences  against  which  the  statute  are 
directed,  are  non-entry  to  service,  desertion  from  service,  and  general 
misconduct  or  misdemeanour.  What  these  latter  words  mean,  has  not 
been  defined  either  in  the  Act  4  Geo.  lY.,  c  34,  or  in  30  and  31  Vict. 
c.  141.  They  are  used  in  the  latter  statute,  sec.  4,  along  with  the 
words  "  misusage,"  "  ill  treatment,"  or  "  injury  to  the  person  or  pro- 
perty" of  the  parties.  The  misconduct  or  misdemeanour  must  be  ''in 
the  execution  of  the  contract,  or  otherwise  respecting  the  same."  It 
must  be  disobedience,  idling  away  the  time,  culpable  carelessness  in 
the  discharge  of  duty,  wilful  injury  to  person  or  property,  etc  There 
have  been  very  few  decisions  explanatory  of  the  worda  The  object  of 
the  clause  appears  to  have  been  to  include  under  one  general  daoaeaU 
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the  miBdemeanoiirs  and  varieties  of  misconduct  scattered  throng  a 
great  number  of  prior  statutes.  The  12  Qeo.  I.^  c.  34,  sec.  2,  specifies 
a  number  applicable  to  wool-combers  and  weavers;  the  14  Geo.  III., 
c.  25,  sec.  1,  adds  a  number  more  of  misdemeanours  by  workers  in 
woollen  cloth;  the  13  Greo.  II.,  c.  8,  details  those  committed  by  work- 
men in  the  leather  manufacture;  the  14  Qeo,  III.,  c.  44,  is  directed 
against  the  misdemeanour  of  reeling  false  or  short  yam;  the  17  Gko. 
Ill,  c.  55,  has  relation  to  disdemeanours  perpetrated  by  workmen  in 
the  hat  trade;  the  39  and  40  Qeo.  III.,  c.  77>  to  those  committed  by 
colliers  and  miners.  All  these  misdemeanours  would  seem  now  to  be 
punishable  under  this  clause  of  the  Act  4  Geo.  lY.,  c.  34,  or  under  the 
Act  17  Geo.  III.,  c.  56,  afterwards  commented  on. 

One  illustration  of  neglect  of  duty  is  the  case  of  a  collier  who  was 
in  the  habit  of  putting  out  thirteen  loads  of  coal  daily,  but  subsequently 
refused  to  put  out  more  than  eight  loads.  He  was  held  by  the  justices 
goilty  of  misconduct;  and  with  this  judgment  the  Court  refused  to 
interfere  {Blackwood  v.  Finnte,  June  1, 1844, 1  Broun  206).  The 
misconduct  or  misdemeanours  may  consist  of  a  nmnber  of  acts  ex- 
tending over  a  length  of  time,  in  which  case  the  complaint  or  conviction 
would  be  specific  enough  if  it  set  forth  that  the  workman  had 
"frequently  within  the  last  four  months  been  guilty  of  misconduct  and 
ill  behaviour,"  by  disobedience,  refusal  to  work,  etc  (Crawford  v.  Wilson, 
Nov.  19, 1838,  2  Swin.  200). 

In  England  it  has  been  found  that,  if  the  misdemeanour  complained 
of  amoimt  to  a  felony,  the  justices  cannot  punish  for  it  under  the 
Master  and  Servant  Act.  Thus,  where  the  misconduct  of  a  servant  in 
husbandry  was,  that  he  had  purloined  a  quantity  of  barley  to  give  to 
his  master's  horses  under  his  care,  contrary  to  the  express  command  of 
the  master,  and  it  appeared  that  this  was  done  in  the  night-time  and 
by  means  of  a  skeleton  key,  the  Court  held  that  this  was  a  felony,  and 
that  the  justices  had  no  jurisdiction  to  hear  and  determine  it  (e«  parte 
Jaddin,  13  L.  J.  M.  C.  180).  The  Master  and  Servant  Act  specially 
provides,  in  the  nineteenth  section,  that  nothing  therein  contained  shall 
interfere  with  the  usual  and  accustomed  mode  of  procedure  in  any  court 
of  criminal  judicature  for  the  trial  of  indictable  offences  relating  to 
wilful  and  malicious  injuries  to  persons  or  to  property. 

One  section  in  the  statute  appears  to  refer  to  an  offence  of  a  criminal 
character  (sea  14).  It  enacts  that  "  where,  on  the  hearing  of  an  in- 
fonnation  of  complaint  under  this  Act,  it  appears  to  the  justices, 
tnagiatrate,  or  Sheriff  that  any  injury  inflicted  on  the  person  or  pro- 
perty of  the  party  complaining,  or  the  misconduct,  misdemeanour,  or 
ill*^eatment  complained  of,  has  been  of  an  aggravated  character,  and 
that  such  injuiy,  misconduct,  misdemeanour,  or  ill-treatment  has  not 
ariaen  or  been  committed  in  the  bona  fide  exercise  of  a  legal  right 
eiisting,  or  bona  fide  and  reasonably  supposed  to  exist,  and  further, 
that  any  pecuniary  compensation  or  other  remedy  by  this  Act  provided 
viU  not  meet  the  circumstances  of  the  case,  then  the  justices,  magis- 
trate, or  Sheriff  may,  by  warrant,  commit  the  party  complained  against 
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to  the  Gommon  jail  or  house  of  correction  within  their  or  his  juris^c- 
tion,  there  to  be  (in  the  discretion  of  the  justices,  magistrate,  or  Sheriff) 
imprisoned,  with  or  without  hard  labour,  for  any  term  not  exeeeding 
three  mon^is." 


EVIDENCE  OP  PREVIOUS  OONVIOTIONSl 

It  is  a  well  established  rule  in  the  law  of  evidence  in  Scotland,  and 
one  agreeable  to  the  ancient  Jewish  law,  that  two  witnesses  are 
essentud  to  establish  every  distinct  and  material  fact  Mr  Dickson 
states  that  "  by  the  law  of  Scotland  the  testimony  of  one  witoess, 
however  credible,  is  not  fall  proof  of  action  or  defence,  either  in  a 
civil  or  criminal  cause.  Accordingly,  if  the  only  evidence  in  support 
of  a  case  is  the  uncontradicted  testimony  of  one  witness,  it  is  the  datj 
of  the  Court  to  direct  the  jury  that  the  proof  is  not  sufficient  in  point 
of  law,"  voL  il,  p.  1183. 

There  are  several  well  defined  limitations  of  this  general  rula  One 
witness  is  received  to  each  independent  fact  which,  harmonizing  witk 
other  fieu^ts  supported  in  like  manner  by  individual  testimony,  make 
one  complete  whole.  So,  too,  one  direct  witness  to  a  leading  fact,  with 
corroborative  witnesses  to  other  circumstances,  is  held  sufficient 
Indeed,  such  varied  testimony  is  more  satisCactory  than  two  witnesses 
directly  to  the  same  &ct  which  admits  of  collusion  and  perjaiy. 
Where  the  evidence  of  a  fieu^t  is  established  by  formal  documental 
evidence,  one  witness  supplementary  is  sufficient  to  apply  it  to  the 
case.  Such  is  the  proof  of  previous  convictions  of  an  accused  party  to 
support  an  aggravation.  This  limitation  of  proof  is  obviously  grounded 
on  the  faith  of  the  official  document  being  of  itself  proof  of  the  con- 
viction of  the  crime  and  criminal,  and  which  only  requires  one  witness  to 
establish  its  application  to  the  accused  party  at  the  bar.  In  this  Ynj 
the  official  document  is  held  to  be  the  principal  part  of  the  evideuoa 
The  Court  have  refused  to  receive  certificates  of  conviction  froD 
English  Courts,  though  proved  to  be  the  only  recognised  evidenoe 
of  that  fact  in  England;  but  required  an  extract  of  the  reooid 
similar  to  what  is  issued  by,  and  received  in,  our  own  Courtsi  See 
Dempster,  13th  Jan.,  1862,  4  Irvine  143;  Docherty,22d  April,  1864, 
Ibid.  501;  Patrick,  2l8t  September,  1866,  5  Ibid.  308.  So,  in  like 
manner,  the  most  trifling  error  appearing  on  the  face  ci  an  extract 
conviction  ensures  its  rejection — ^such  as  the  slightest  ambiguily  as  to 
the  Court  before  which,  and  the  crime  for  which,  the  conviction  is 
said  to  have  been  obtained. 

The  extract  being  in  all  respects  regular,  in  practice  one  witness  is 
held  sufficient  to  fix  its  application  to  an  accused  party.  It  is 
remarkable,  however,  that  the  principle  of  this  exception  to  the  geneial 
rule  is  not  recognised  by  auy  of  the  institutional  writers  on  OEiniiiial 
law.     Were  the  question  open,  serious  doubt  might  be  raised  as  to 
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die  JQstioe  of  this  nla  The  oon^ekioii  may  be,  and  often  is,  of  some 
jein'intiqiiitjr;  and  it  is  notorious  that  questions  of  identUy  are  very 
diffienlt^  snid  have  frequently  led  to  erioneons  eonyiction&  This  is 
Tendered  the  more  perplexing  by  the  wsndering  prodivities  of  the 
erimioal  classes,  as  well  as  their  frequent  change  of  name,  and  often  of 
ippeflianoe,  espedally  when  passing  through  the  pnigatories  of  prison 
dittipIineL  The  eSbct  of  a  previous  conviction  is  frequently  of  fiir 
nore  serious  effect  than  the  crime  itsel£  A  paltry  offence,  which  by 
itself  wonld  be  treated  as  an  ordinary  police  offence,  punishable  with 
ft  brief  turn  of  impriscmment^  periiaps  even  by  a  pecuniary  fine,  may 
be,  and  often  is,  by  a  previous  conviction  raised  into  the  punidiment 
if  penal  servitude.  This  result  is  reached  by  the  evidence  of  the 
ificud  document,  with  the  testimony  of  one  soUtary  witness.  It  is  in 
itnmge  discordance  with  this  practice  that  the  declaration  of  an 
uxmd  party  taken  recently,  and  often  subscribed  by  the  accused,  and 
ilways  by  the  magistrate  and  two  and  some  times  three  witnesses,  still 
leqoires  to  be  supported  by  two  witnesse&  In  like  manner,  in  several 
Cttes  the  much  less  serious  aggravation  of  opening  lock-fiist  places  has 
been  hdd  necessary  to  be  substantiated  by  two  witnesses.  (Bell's 
Notes  to  Hume,  p.  274). 

Bat  a  still  more  important  question  remains,  what  if  the  extract 
eoDTiction  be  of  a  person  with  a  totally  different  name  than  the 
ftccQsed?  Where  it  is  the  same  name  (though  of  the  vast  tribe  of  John 
j&niths),  there  is  an  identity  of  name,  though  it  may  be  not  of  person. 
hi  where  the  conviction  is  not  in  the  same  name,  even  not  in  the  form 
tf  an  alios,  the  extract  is  of  small  avail,  further  than  that  some  person 
vas  at  some  time  convicted  of  a  crime  similar  to  that  for  which  the 
ftccued  is  under  trial  The  indictment  charges  A.  B.  under  that  name 
ftlone,  and  no  other,  and  to  establish  that  he  was  formeriy  convicted 
of  a  similar  offence  as  C.  D.,  the  indictment  has  the  essential 
statement  that  he  (A.R)  was  convicted  under  the  name  C.D.  This 
IftBt  statement  is  something  more  than  a  mere  application  of  the 
conviction.  It  is  tiie  complex  fiu;t  that  A.  B.  at  one  time  assumed  or 
fas  known  under  the  name  G.  D.  It  is  well  worthy  of  consideration 
ut  that  state  of  facts,  whether  one  solitary  witness,  it  may  be  with 
dight  means  of  knowledge,  and  at  a  considerable  distance  of  time, 
<Qd  where  the  consequences  are  so  very  serious,  should  fix  the  identity 
of  the  one  named  person  with  him  of  another  name. 

The  question  recently  arose  in  a  Sheriff  Court  in  a  northern  buigh. 
^  conviction  was  under  an  entirely  different  name,  and  was 
^ot  supported  by  any  aiias  in  the  libel  under  trial  Only  one  witness 
was  called  to  prove  the  identity,  which  was  solemnly  denied  by  the 
^nsed.  His  agent  pleaded  the  general  rule  and  its  necessity  of  being 
^plied  to  the  case  in  hand.  The  Sheriff  inclined  to  the  same  view, 
and  the  jury  unanimously  negatived  the  previous  conviction  as  not 
proved.  It  is  desirable  that  this  important  matter  should  be  raised  in 
Ae  High  Court,  though  now  in  some  respects  of  less  authority  than 
^W  dtmble  judgeship  at  Circuit.  Indeed,  it  is  well  worthy  the 
^^Qsideration  of  a  full  bench. 
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The  queation  is  of  the  nimoat  importance^  since  the  La^ 
Courts  Oommission  have,  with  one  aolitai^  exception,  reoommende 
that,  in  futnre,  contrary  to  all  received  principle  and  uniform  practic 
previous  oonvictions  should  go  to  the  jury  as  elements  of  evidence  of  tl 
special  crime  under  trial  It  becomes,  therefore,  a  matter  of  mo 
serious  consideration  whether  such  convictions,  however  remote,  at 
under  however  diverse  names,  are  henceforth  to  be  admitted  on  tl 
solitary  evidence  of  some  over-zealous  police  officer,  not  merely 
complete  the  evidence  in  support  of  a  crime  otherwise  not  sufficient 
proved,  but  to  increase  the  punishment  of  that  ill-estaUished  offen 
from  one  of  trivial  amount  to  one  of  severest  d^ree.  H.  E 


EECENT  CASES  ON  CONTINUING  GUARANTEES. 

LoBD  CmBF-JusncE  Bovill,  in  Chalmers  v.  Victmra,  18  L.  T.  fie 
N.  S.  481,  G.  P.,  justly  observes,  "  It  is  extremely  difficult  to  reoonci 
the  cases  which  have  been  decided  concerning  continuing  guaranteefl 
In  the  absence  or  obscurity  of  principle,  it  may  be  nse&l  to  examii 
the  Caots  of  a  few  of  the  more  recent  cases  in  England.  In  Chabne 
V.  Victors  the  question  of  continuing  guarantees  was  veiy  ma^ 
discussed.  The  guarantee  was:  Isaac  Victors  hereby  engages  to  I 
responsible  for  liabilities  incurred  by  Messrs  Mendojsa  and  Vogel  t 
the  extent  of  ^^50  to  Messrs  Andrew  Chalmers  &  Co.''  It  boi 
date  the  29th  Jan.,  1867.  The  case  may  be  compared  with  Wood  \ 
Priestner,  15  L.  T.  Rep.  N.  S.  317;  36  L.  J.Ex.  42, 147;  Ll  R2B 
283,  which  was  cited  by  the  plaintiff  in  support  of  his  argument  tk 
the  document  was  a  continuing  guarantee.  In  Wood  y.  Prisstnet 
the  guarantee  was:  ''In  consideration  of  the  credit  given  by  Messr 
The  Hindley  Green  Coal  Company  to  my  son,  Mr  James  Priestae^ 
for  coal  supplied  by  them  to  him,  I  hereby  hold  myself  as  a  gnanntej 
to  them  for  the  sum  of  £100,  and  in  default  of  his  non-payroeDtd 
any  accounts  due,  I  bind  myself  by  this  note  to  pay  to  the  Hindi? 
Green  Coal  Company  whatever  may  be  owing  to  an  amount  not  exceed- 
ing the  sum  of  J^IOO."  It  was  held  (Martin,  B.,  dub.)  to  be  a  con- 
tinuing guarantee,  and  this  judgment  was  affirmed  by  a  full  Goartof 
Appe^  Much  turned  in  both  Courts  on  the  expression  used  "credit 
given."  In  the  Court  below  Chief  Baron  Kelly  said,  ''If  tbis  hd 
been  a  guarantee  the  consideration  for  which  was  to  be  the  credit 
which  had  been  already  actually  given,  or  if  it  had  been  intended  to 
be  confined  to  the  amount  for  which  the  credit  had  been  given,  and  it 
had  been  the  real  consideration  that  the  plaintiffs  should  foihesr  to 
sue  for  that  amount,  one  would  suppose  that  instead  of  ezpr^ioS  ^ 
'in  consideration  of  the  credit  given,'  it  would  have  been  'in  ^' 
sideration  of  time  given  to  my  son  for  payment  of  the  amount  wUcA 
is  due  from  him'  (and  the  time  being  specified),  'I  undertake  to 
guarantee  the  amount  so  due.' "    So  in  the  Exchequer  Cbsmber  A" 
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rofitioe  Willes  sud,  "This  gaaiantee  was  given  in  favour  of  the 
lefendant's  son,  a  person  who  had  previously  had  a  monthly  credit 
[iven  to  him  by  the  phiintiffs.  He  was  desirous  of  having  that  credit 
[iven  again,  and  accordingly  obtained  this  guarantee.  It  commences 
nth  the  words,  '  In  consideration  of  the  credit  given  by  Messrs  The 
lindley  Green  Coal  Company  to  my  son/  and  these  words  appear 
pplicable  to  the  same  credit  ah*eady  given,  cot^nued.  At  the  outset, 
hen,  the  guarantee  refers  to  a  credit  given  and  continued." 

The  further  question  arises  on  the  statement  of  the  account  As 
lotiasd  by  the  Lord  Chief  Baron,  the  guarantee  in  Wood  v.  Priutner 
ised  these  words,  '*I  hereby  hold  myself  responsible  as  a  guarantee  to 
hem  for  the  sum  of  .£^100,  and  in  de&ult  of  his  non*payment  of  any 
looount  due  I  bind  myseif  to  pay  .  .  .  whatever  may  be  owing,  to 
A  amount  not  exceeding  the  sum  of  j&lOO.  His  Lordship  held  the 
tttural  meaning  of  these  words  to  be, ''  I  guarantee  payment  to  the 
ixtent  of  £100."  Mr  Justice  Willes,  in  the  Court  of  Error,  refers  to 
ihe  expression,  "  in  default  of  his  payment  of  any  accounts  due" — 
in  expression,  he  observed,  which  might  be  limited  to  any  accounts 
then  due,  but  which  seemed  rather  to  refer  to  anything  which  might 
be  due  on  the  current  account  between  the  partiea  And  he  followed 
Oiese  remarks  by  referring  to  the  passage  dealt  with  by  Chief  Baron 
Keliy.  *'  The  guarantee,"  said  his  Lordship,  "  then  binds  the  defendant 
to  pay  whatever  may  be  owing;  words  which  again  might  possibly  be 
ipplied  to  whatever  might  be  owing  upon  accounts  between  the  parties 
being  struck.  They  seem  to  us,  however,  to  apply  rather  to  a  future 
Btate  of  thinga  Under  these  circumstances,  the  natural  construction 
appears  to  be  that  the  surety  should  be  answerable  for  whatever  might 
become  dne  on  the  accounts  to  the  extent  of  £100/' 

la  ChaJmera  v.  Victors,  great  weight  is  given  to  the  surrounding 
ttrcamstances  on  the  day  when  the  guarantee  was  executed,  so  that 
they  were  taken  as  overriding  the  natural  construction  of  the  instru- 
ment   BoviU,  C.  J.,  said,  that  "  reading  the  document  in  its  ordinary 
lense,  it  seems  to  apply  to  a  past  consideration."    But,  he  says,  '<  We 
iifid  that  Messrs  Mendoza  and  Vogel  were  indebted  to  the  plaintiflb 
in  the  sum  of  £41  11&  2d.;  now  the  guarantee  was  for  £50;  that  is, 
tberdbre,  a  circumstance  calculated  to  raise  a  probability  of  the 
defendant's  intention  to  cover  something  beyond  the  then  existing 
liability."    And  Mr  Justice  Byles  said,  that  although  it  had  been 
JQsdy  remarked  in  the  argument  that  there  was  nothing  to  show  that 
the  defendant  knew  the  state  of  the  accounts  between  the  plaintiffs 
and  their  debtors,  yet  upon  the  facts  and  the  ambiguous  terms  of  the 
undertaking,  it  was  open  to  either  party  to  show  what  were  the 
circumstances. 

Another  illustration  of  this  question  is  found  in  Laurie  v. 
SchdefiM,  L:  R  4  C.  P.  622,  38  L.  J.  C.  P.  290,  where  the  guaran- 
tee ran  thus:-*-"  In  consideration  of  the  Union  Bank  of  London 
agreeing  to  advance,  and  advancing  to  the  firm  of  Russell  &  Oa, 
any  sum  or  suoas  of  money  they  may  require  during  the  next 


352  SKCKNT  CASES  ON  OOKTIKUIKa  OUAHANTEEa 

eighteen  months,  not  exceeding  in  the  whole  the  snm  of  ^1000,  we 
hereby  jointly  and  sever^y  goarantee  the  payment  of  any  sadi  sum 
that  may  be  owing  to  the  said  bank  at  the  expiration  of  the  said  period 
of  eighteen  months,  and  undertake  to  pay  the  same  on  demand  in  the 
event  of  the  said  firm  of  Messrs  Russell  &  Go.  making  de&nlt  in  the 
payment  of  the  same." 

It  was  argned  for  the  defendant  that  there  was  no  case  in  which  a 
construction  had  been  pnt  upon  a  document  worded  in  this  way, 
and  that  in  the  strict  grammatical  sense  it  was  a  guarantee  for  the 
amount  due  at  the  end  of  eighteen  months,  provided  that  the  bank 
advanced  no  more  than  ^1000  in  that  time.  Mr  Justice  Byles 
said  that  the  relative  position  of  the  parties  must  be  considerel 
"  It  is  plain/'  he  said, ''  that  the  party  guaranteed  contemplated  the 
opening  of  a  bank  account  for  eighteen  months,  and  comparing  the 
terms  of  this  document  with  those  of  others  which  have  been  decided 
by  the  authorities,  I  think  this  is  clearly  a  continuing  guarantee  for 
each  successive  balance  during  the  lapse  of  the  time  mentioned.  There 
is,  however,  this  difficulty;  in  reading  the  first  part  in  the  strict 
grammatical  sense,  the  intention  of  Messrs  Russell  &  Go.  is  entirely 
nullified;  for  a  person  purposing  to  pay  into  and  draw  out  of  a  bank 
would  not  be  likely  to  limit  the  amount  of  his  transactions  on  ather 
side  to  the  amount  of  the  balance  guaranteed  And  reading  the  first 
part  in  conjunction  with  the  latter  part,  the  sum  of  J^IOOO  seems  to 
be  mentioned  in  the  wrong  place,  if  the  purpose  intended  be  to  limit 
the  amount  of  the  guarantors'  liability  to  that  sum.  This,  however, 
must  be  the  purpose  intended,  and  the  true  construction  of  the 
document  is  that  the  persons  signing  the  guarantee  made  themselves 
liable  for  J^IOOO  of  Messrs  Russell's  debt  to  the  bank,  whatever  it 
might  be  at  the  end  of  the  eighteen  montha" 

In  all  cases  of  this  nature,  the  ruling  of  Bayley,  B.,  in  Niehokon  r. 
Paget,  1  C.  &  M.  48,  has  been  approved  "Now  this,"  he  said,  'Ms a 
contract  of  guarantee,  which  is  a  contract  of  a  peculiar  description; 
for  it  is  not  a  contract  which  a  party  is  entering  into  for  the  payment 
of  his  own  debt^  or  on  his  own  behalf,  but  it  is  a  contract  which  be 
is  entering  into  for  a  third  person ;  and  we  think  it  is  the  duty  of  the 
party  who  takes  such  a  security  to  see  that  it  is  couched  in  such  words 
that  the  party  so  giving  it  niay  distinctly  understand  to  what  extent 
he  is  binding  himself."  This  is  undoubtedly  sound,  but  the  question. 
What  is  a  binding  security?  is  not  one  which  can  be  easily  answered 
by  persons  untrained  to  weighing  the  meaning  of  worda 

Another  case  may  be  referred  to,  also  decided  in  the  Court 
of  Common  Pleas— Cbfes  v.  Pack,  39  L.  J.  C.  P.  63,  L.  R  5  C.  P. 
65.  The  guarantee  there  was  dated  July  23,  1867,  and  proceeded 
upon  the  narrative  that  French,  a  coal  merchant,  stood  indebted 
to  Coles  in  the  sum  of  £2i05  upon  an  account,  in  addition  to 
bis  liability  upon  acceptances  of  the  guarantor  to  his  drafts  in- 
dorsed to  Coles  by  French;  and  that  Coles  was  pressing  for 
immediate    payment    of  the    £2205;   and   the   obligation  was, 
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''Now,  I  do  hereby,  in  consideration  of  your  forbearing  to  take 
Immediate  steps  for  the  recovery  of  the  said  sum,  guarantee  the 
payment  of,  and  agree  to  become  responsible  for  any  sum  of  money 
for  the  time  being  due  from  the  said  David  French  to  you,  whether  in 
addition  to  the  said  sum  of  ^2205  or  no."  Pack  had  previously 
granted  annual  guarantees,  strictly  limited  as  to  time  for  French's 
transactions  with  Coles.  The  two  acceptances  were  paid,  and  the 
^^2205  was  covered  by  subsequent  payments,  but  in  AprQ,  1869,  a 
balance  was  due  by  French  to  the  plaintiff  of  «f  2053 ;  and  the  question 
was  raised  whether  the  guarantee  was  a  continuing  guarantee. 
Construing  the  document  according  to  the  intention  of  parties  as 
expressed  in  the  writing,  and  with  reference  to  the  state  of  things 
existing  at- its  date,  the  Court  came  to  the  conclusion  that  it  was  a 
continuing  guarantee.  The  authorities  cited  were  said  to  give  no 
help,  "for  it  is  difficult  to  apply  decisions  on  the  language  used  in 
documents  under  one  state  of  circumstances  to  similar  language  in 
other  documents  given  under  other  and  different  drcumstancea'' 

Very  similar  language  is  used  by  Lord  Justice-Clerk  Monoreiff  in  a 
late  Scotch  case — Caledonian  Banking  Co.  v.  Kennedy*8  Trustees, 
Jane  15,  1870,  8  Macph.  862.  His  lordship,  after  laying  down  the 
principle  that  an  ordinary  letter  of  guarantee  is  ''quite  susceptible  of 
receiving  aid  in  its  construction  from  the  circumstances  in  which  it 
was  granted,''  observes :  "  I  do  not  think  much  assistance  is  to  be 
derived  from  precedent  in  this  matter,  as  each  case  must  be  judged  of 
by  the  words  used,  and  the  circumstances  in  which  they  were  used.'' 
The  document  there  bore  to  be  in  consideration  of  the  bank  having 
agreed  to  allow  the  guarantor's  nephew  to  the  extent  of  ^400,  and 
goaranteed  "  full  payment  thereof,  or  of  such  portion  of  that  amount 
as  be  may  require  to  draw  for;  and  engage  to  repay  the  same  when 
requested  to  do  so."  A  proof  was  led.  The  Second  Division  held 
tbat  the  words  as  they  stood  indicated  a  continuing  guarantee. 

The  case  of  ScoU  v.  MUoheU,  March  8, 1866, 4  Macph.  551,  may 
be  mentioned  as  one  which  contains  examples  both  of  a  continuing 
guarantee,  and  of  a  guarantee  for  a  siugle  loan.  The  pursuer  under* 
took  a  guarantee  of  a  credit  account  with  a  bank  in  favour  of  one 
Wood,  which  was  pkinly  a  continuing  guarantee.  The  defender,  a  week 
before,  had  granted  a  letter  in  his  favour  in  these  terms : — "As  you 
have  become  security  to  Clydesdale  Bank  for  ^^150,  on  account 
of  Mr  James  Wood,  for  the  purpose  of  assisting  him  in  his 
business,  I  hereby  guarantee  you  against  any  loss  by  your  so  doing." 
The  natnre  of  Scott's  obligation  on  behalf  of  Wood  was  never  com- 
municated to  the  defender,  and  the  Court  appears  to  have  held  itself 
bound  by  none  of  the  circumstances  ia  evidence  to  give  any  construc- 
tion to  the  guarantee  but  the  natural  one,  that  it  was  a  clear  and 
distinct  guarantee  for  a  single  transaction.  Veitch  v.  Murray,  May 
25,  1864,  2  Macph.  1098,  is  a  case  in  which,  in  the  light  of  the 
circumstances,  a  guarantee  was  held  to  be  a  continuing  ona 

Upon  the  whole  matter,  we  arrive  without  difficulty  at  the  condur 
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sion  (1)  that  the  cases  on  the  sabject  of  continiung  guarantees  do  not 
guide  ns  to  any  very  distinct  and  well-established  principles  as  to 
their  construction ;  and  (2)  that  the  question,  What  is  the  extent  of  Uie 
obligation  created  by  such  writings?  is  one  of  such  difBcolty  and 
importance  that  they  ought  not  to  be  drawn  ^  without  the  aid  of 
lawyers,  unless  the  parties  making  them  are  desirons  of  litigaiioiL 
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Nos.  16-18.  Weed,  Parsons  &  Co.,  Albany,  N.  Y. 
We  have  received  additional  numbers  of  our  intelligent  and  leaned 
contemporary.  The  latest  of  them  is  of  a  very  light  and  amusing 
character.  Our  readers  may  be  entertained,  if  not  enlightened  by  the 
following  extracts  from  a  paper  by  Mr  Irving  Browne  on  «  Law  and 
Bdigion,"  being  one  of  a  series  of  studies  in  Legal  Biography:— 

('  We  fear  that  our  imputed  irreiigion  is  regarded  by  the  deigy,  gaunlStf^ 
with  the  flame  impatirace  that  Clarke,  a  celebrated  barrister,  displayed  wh»,  ii 
one  of  the  benchers  of  Linooln's  Inn,  he  opposed  the  calling  of  a  Jew  to  the 
bar,  Lord  Campbell  records  that  he  expostulated  with  Clarke,  and  pointed  out 
the*  hardship  that  this  would  be  to  the  young  man,  who  had  kept  his  terms,  and 
whose  piomeets  would  thus  be  suddenly  blasted.  «^  Hardship!**  said  the  zeikn 
churchman,  in  the  true  spirit  of  the  church  militant— *' no  hardship  at  all  I  Let 
him  become  a  Christiaii,  and  be  d— d  to  him!" 


After  quoting  the  remarkable  volley  of  ouises  in  the  Bolliid 
attributed  to  Lord  Thurlow,  Mr  Browne  goes  on  to  observe  that  that 
eminent  Chancellor  never  allowed  his  profenity  to  make  him  forgetful 
of  good  breeding.  Thus,  having  a  dispute  with  a  bishop  concerning 
a  living  of  which  the  great  seal  had  the  alternate  presentation,  the 
following  dialogue  occurred  between  him  and  the  bishop's  secretaiy:— 

^^Secreiary:  My  lord  of sends  his  compliments  to  your  lordship,  8»i 

believes  that  the  next  turn  to  present  to belongs  to  his  lordship.   Ckanedkr. 

Give  my  compliments  to  his  lordship,  and  tell  him  that  I  wiU  see  him  d d 

first  before  he  shall  present.    Secretary:  This,  my  lord,  is  a  very  unuleflflut 
message  to  deliver  to  a  bishop.    Chancellor:  You  are  right,  it  is  so;  llierefon 

tell  the  bishop  that  I  will  be  d d  first  before  he  shall  present."    In  re^ 

to  his  irreiigion,  Burke  raised  a  great  laugh  against  him  in  the  Warren  HasbBgi 
trial,  at  wmch  the  Lord  Chancdlor  presided.  '^  Commenting  upon  the  amrt  of 
a  rajah  at  the  hour  of  his  devotions,  he  said:  ^  It  has  been  alleged  in  ezfteanstioo 
of  thedi^grace,  that  the  rajah  was  not  a  Brahmin.  Suppose  the  Lord  Cfaanoelbr 
should  be  found  at  his  devotions  (a  laugh),— surely  we  may  suppose  the  keeper  d 
king's  conscience  so  employed  (renewed  laughter),— and  suppose  that  while  to 
employed  he  should  be  violently  interrupted  and  carried  off  to  urison,  would  ii 
remove  or  lenen  the  indignity  that  he  was  not  a  bishop?  No!  the  Lord  ChsDoeOv 
wouki  think  of  the  prayers  he  had  lost,  and  his  fe^ngg  would  be  equally  task 
as  if  he  wore  lawn  sleeves  in  addition  to  the  robes  of  his  office  and  his  foil  oottoa 
wig.' "  In  spite  of  all  this,  Thurbw  was  a  kind  patron  of  the  clergy,  and  they 
liked  him,  as  they  always  do  like  irreligious  talented  men,  for  the  same  raeoo 
that  pore  womeu  oometimw  like  rakes." 
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A  parallel  to  Thnrlow's  bad  language  might  Have  been  fonnd  in 
various  other  legal  dignitaries  of  his  time;  and  we  are  reminded  of 
one  of  the  anecdotes  of  a  great  Scottish  lawyer  recorded  in  the  new 
edition  of  Dean  Bamsay's  ''l^miniscences/'  which  we  recommend  to  our 
transatlantic  brother,  with  the  hint  that  he  may  find,  if  he  seeks,  many 
good  specimens  of  the  religion  of  Scotch  lawyers  of  past  generations: — 

*^  A  well-lmowif  cosnee  and  abusiye  Scottisb  lav  functionary,  when  driving  out 
of  his  grounds,  was  shaken  by  his  carriage  coming  in  contact  with  a  large  stone  at 
the  gate.  He  was  very  angry,  and  ordered  the  gatekeeper  to  have  it  removed 
before  his  return.  On  driving  home,  however,  he  encountered  another  severe 
shock  by  the  wheels  coming  in  contact  with  the  very  same  stone,  which  remained 
in  the  very  same  place.  Still  more  irritated  than  before,  in  his  usual  coarse 
laneaage  he  called  the  gatekeeper,  and  roared  out,  *^  You  rascal,  if  you  don't 

ttnd  tw  beastly  stone  to  h ,  I'll  break  your  head."    "  Well,'*  said  the  man 

quietly,  and  without  meaning  anything  irreverent,  **  aiblins  gin  it  were  sent  to 
heeran  U  wad  he  Timr  out  of  your  hrdahi'j^s  way,"" 


The  Poor  Law  Magazine  and  Journal  of  Public  Health  for  Scotland, 
No.  XLII.  New  Series.  March,  1871.  N.  Adshead,  Glaaigow, 
184  Argyle  Street 

This  periodical  continues,  we  understand,  to  be  supported  by  the 
section  of  the  public  to  which  it  belongs — ^the  inspectors  of  poor— 
and  it  cannot  fail  to  be  useful  to  them  and  others.  While  it  is  often 
narrow  in  its  views,  and  apparently  edited  with  haste  amid  the 
pressure  of  other  work,  it  sometimes  contains  articles  of  considerable 
ability  and  information.  In  the  present  number  the  palm  is  due  to  a 
very  able  and  suggestive  article  by  Mr  Bobert  Peel  Lamond  on  a 
National  Poor  Bate.  Mr  Lamond,  whose  great  experience  in  Poor 
Law  matters  gives  him  a  right  to  speak  with  authority,  weighs  very 
impartially  the  arguments  for  and  against  a  National  Bate,  showing 
upon  the  whole  that  it  would  be  inexpedient.  He  admits  that  it 
would  have  the  advantage  of  making  all  contribute  more  fairly  to  the 
support  of  the  poor:  and  he  thus  concludes  with  what  seems  to  be  a 
proposal  well  worthy  of  consideration: — 

"But  the  measure  of  rental  bein^  admittedly  defective,  is  it  advisable  to 
reeort  to  a  national  rate  as  a  remedy!  It  possesses  the  advantoge  of  taxing  all 
property  alike.  It  would  also  put  a  stop  to  the  piactioe,  which  undoubtedly 
prevails  to  some  extent,  of  proprietors  demolishing  cottages,  and  driving  away 
the  inhabitants  to  the  towns,  or  anywhere  out  of  we  parish  when  their  ciroum- 
stonoes  begin  to  decay  and  they  threaten  soon  to  fi&U  on  the  rates.  This  latter 
poctioe  caa  be  equally  well  prevented  by  a  scheme,  which,  in  our  view,  would  to 
a  large  extent  equalise  the  incidence  of  the  rate,  and  at  the  same  time  maintain 
the  mdividual  interest  in  the  rate-payers  to  keep  down  expenditure,  the  loss  of 
which,  under  a  national  rate,  is  our  principal  objection  to  that  scheme.  The 
proposal  is  a  compromise  between  a  national  rate,  and  local  taxation;  and  we 
«vpeet  that  in  tlus,  as  in  other  matters  of  legislation,  any  cha^  will  be  a 
<^onDpn>miie  between  principles.  For,  legislativdy  considered,  the  British  are  a 
pstion  of  compromisers.  Tne  charge  for  lunatic  paupers  is  among  the  heaviest 
items  of  expenditure.  In  Scotland  the  cost  of  their  maintenance,  in  1869,  was 
il^,812,  out  of  a  gross  expenditure  of  ^£821,184.  And  it  is  steadily  increasing. 
Lunacy,  as  a  cause  oi  pauperism,  is  obviously  one  over  which  the  rate-payers  have 
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less  control  tihan  other'caiiBeB.  If  the  expenditaxe  npon  ItmatioB,  and  a  panper 
portion  of  the  whole  other  expenditure,  say  one-thirii,  were  duused  upon  the 
consolidated  fond,  while  the  remaining  two-thirds  were  borne  by  a  local  rate,  the 
pressure  of  the  tax  would  be  equaUseo^  and  the  rate-payers  would  still  kafe  the 
same  interest  in  keeping  down  the  two-^thiidB  that  they  now  hare  in  my^lfi^!!^ 
the  whole  at  a  small  amount 

In  Scotland  the  matter  would  stand  thus: — 
Gross  Expenditure  in  1869|     ...«.,         £881,1M 

Whereof  there  would  be  borne  by  National  Funds, 

(1)  Cost  of  Lunatic  Paupers, 184,812 

(2;  One-third  of  the  remaining  Expenditure,         -       -  832,124 

And  by  Local  Taxation, 464,848 

^81,184 

"  But  it  would  be  very  desirable  that  there  should  be  enfoioed  a  oombinitioa 
among  contiguous  rural  parishes,  whose  populations  are  freauently  smaU,  sod 
whose  occupations  and  mterests  are  generally  identicaL  Were  the  coontia 
parcelled  out  into  areas  of  assessment  and  chargeability,  according  to  popnlation, 
so  as  each  district  might  include  25,000  or  30,000  people,  there  would  oe  saved 
much  expenditure  now  caused  by  separate  management,  and  also  by  the  pcactioe 
which  that  creates  of  tiying  to  throw  liability  for  paup«n  on  to  other  puisbes. 
Such  extended  areas  would  also  prevent  proprietors  resorting  to  the  donhtfol 
expedient  before  alluded  to  for  saving  their  own  pockets;  for  there  are  few  who 
are  so  extensive  as  to  have  a  preponderating  influence  in  a  tract  of  teiritoiy  with 
30,000  inhabitants.  It  is  worthy  of  consideration  whether  such  a  scheme  as  thii 
in  combination  with  (1)  Birth  Settlement  only;  ^2}  Indoor  Belief;  and  (3) 
Compulsory  powers  of  removal  to  the  birth  area;  would  not  prove  a  more  woxkaUe 
and  economical  system  than  the  gigantic,  although  more  logical,  experiment  of 
a  national  rate  ana  a  national  settlement  It  shouH  not  be  forgotten  that  British 
legislation  seldom  retraces  its  steps." 
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WBITTEN  PLEADINGS  IN  THE  OUTER  HOUSE. 

Thb  conduct  of  business  in  the  Supreme  Conrt  of  the  ooontrf  moA 
always  be  a  matter  of  considerable  interest  both  to  the  profession  and 
the  public,  and  therefore  no  apology  needs  be  made  in  making  sadi 
suggestions  towards  the  improvement  of  its  procedure  as  experimce  suj 
seem  to  commend.    The  Court  of  Session  Act,  of  which  we  have  now  had 
three  years'  experience,  must  be  pronounced  to  have  been  the  beginning  of  tf 
era  of  real  improvement;  but  in  those  days  of  hasty  and  tinkered  legidatioOt 
when  successive  Lords  Advocate,  laudably  eager  to  perpetaate  their  nu» 
in  history,  and  a  herd  of  untrained  legislators,  anxious  for  the  ignobla 
praises  of  democratic  orators,  are  legislating  our  laws  out  of  shape,  syBtem, 
and  even  existence,  it  is  not  surprising  that  even  a  well-considmd  Act  of 
Parliament  should  be  inadequate  to  cure  all  abuses.     The  Court  htf» 
however,  sufficient  legislative  power  delegated  to  it  to  make  it  quite  cspftUe 
of  adapting  its  procedure  to  the  necessities  of  the  time  and  the  conveokDO* 
of  the  public;  and  therefore  it  is  that  we  venture  to  make  a  sngg^B^ 
which  will  in  our  opinion  not  only  facilitate  the  despatch  of  bosineBi^  ))o^ 
ar  up  a  race  of  practitioners  trained  to  habits  of  precise  ezpresBioDi 
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acearacy,  and  Inddity  of  style,  which  cannot  fail  to  be  a  vast  saving  of 
jadidal  time.  There  was  a  time  in  the  history  of  the  Court  when  to  write 
yns  the  eternal  duty  of  every  man  practising  the  profession,  but  now-a-days 
there  is  no  writing.  This  is  not  as  it  onght  to  be.  Writing  in  season  and 
out  of  season,  as  in  the  days  of  the  ancients,  was  an  evil  grievous  to  be 
borne,  but  speaking  day  after  day  and  year  after  year  is  not  less  so.  It 
leads  to  diffiisiveness,  inaccuracy,  and  endless  confusion.  There  is  absolutely 
nothing  in  it  which  the  Court  can  grasp  without  endless  questioning  of,  and 
wrangling  with  counsel,  as  if  he  were  a  witness  with  a  hereditary  predis- 
position to  perjury,  or  a  trained  athletic-disputant  from  the  pedagogia  of 
the  schoolmen,  come  to  amuse  them  by  a  display  of  his  powers  in  the  fields 
of  miscroscopic  differentiation  of  imperceptible  rival  propositions.  Our 
proposal  is  to  blend  the  two  systems,  to  bring  the  old  and  the  new  to  work 
side  by  side,  and  by  their  action  and  reaction  to  improve  both.  It  is  an 
indisputable  fact  that  no  man— even  if  he  be  the  son  of  a  prophet — can  say 
whedier  a  case  in  the  Outer  House  rolls  will  be  debated  this  week  or  the 
next,  or  even  this  year  or  the  next,  until  at  last  the  man  who  has  applied 
for  redress  would  take  judgment  without  a  debate  for  very  fear  that  his 
case  will  never  be  debated  at  all.  The  Judge  cannot  always  hear  parties 
when  convenient  for  both  counsel,  and  counsel  fax  more  frequently  cannot 
address  the  Judge  when  he  is  merely  engaged  in  the  intellectual  occupation 
of  mending  quills,  in  the  desperate  hope  that  he  will  live  to  use  them  in 
takmg  notes  of  eloquent  harangues  to  be  delivered  to  his  great  delight  in 
his  weary  debate  roU  sometime  before  the  Greek  Kalends,  or  his  retiring  to 
that  delightful  cave  in  which  the  Justice-General  presides,  and  whither  men 
come  in  breathless  haste,  obedient  to  the  Macer's  cidl,  too  frequently  leaving 
the  unfortunate  Lord  Ordinary  to  finish,  as  taste  or  fancy  may  incline  him, 
many  a  promising  period  nipped  in  the  lovely  glow  of  its  development. 
Why  then  not  have  cases  in  the  Outer  House  debate  rolls  disposed  of  on 
written  pleadings?  Is  there  any  inconvenience  in  the  system?  Is  there 
any  increased  expense  which  is  not  overborne  by  the  great  utility  of  speedy 
josticef  Is  there  necessarily  any  increased  expense  at  all,  seeing  that 
younger  counsel  than  the  present  orators  might,  in  many  cases,  be  employed 
with  perfect  confidence?  There  are  good  reasons  for  saying  this  might  be 
the  case.  An  agent  might  well  be  excused  from  employing  a  youthful 
eounselior  whose  wit  cannot  survive  the  steady  gaze  of  a  Jud^e,  and  who 
Uoshes  like  a  maiden,  or  shakes  as  a  leaf,  if  the  Bench  offer  a  suggestion 
kindly  intended  to  help  him  through  his  argument,  for,  with  few  exceptions — 
we  do  not  know  that  we  should  even  use  the  plural— our  Judges  have  always 
been  chivalrously  kind  to  youth  and  modesty;  but  given  that  a  man  may 
write  his  argument  and  hand  it  to  his  agent  to  be  submitted  to  the  Court, 
and  there  would  not  exist  any  reason  for  treating  our  friend  the  junior  as 
if  he  conld  not,  just  because  he  had  so  many  good  qualities,  conduct  a  cause 
with  safety  to  his  client  Far  be  it  from  us  to  preach  a  doctrine  which 
should  prevent  learning  and  eloquence  from  meeting  with  their  just  rewards; 
on  the  contraiy, ''  we  hold  it  firm  as  any  creed "  that  a  man  in  an  open, 
and  particularly  in  a  liberal  profession,  is  entitled  to  receive  all  the  employ- 
ment which  his  talents,  or  supposed  talents — for  practically  there  is  no 
difference— may  send  his  way,  or  which  he  is  capable  of  attending  to.  Still 
we  think  the  proposed  ohange  would  not  operate  otherwise  than  to  the 
advantage  of  the  men  whose  talents  have  placed  them  in  such  commanding 
poations.    At  any  rate,  if  they  can  write  at  all  reasonably  well,  they  have 
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nothing  to  fear,  since  eloquent  speech — ^which  we  do  not  at  all  propose  to 
abolish,  but  rather  to  encourage — ^will  always  be  the  way  to  pro&saooal 
eminence ;  and  generally  it  is  the  eminent  man  who  will  be  retained.    These 
considerations,  however  deserving  of  attention,  are  not  so  important,  whatefw 
view  one  may  take  of  them,  as  to  be  conclusive  of  the  question  which  we 
are  discussing.     The  measure  of  it  is  to  be  taken  by  the  advantage  of  it  to 
the  public  interest  over  the  present  system.    If  it  save  judicial  time 
directly  in  the  Outer  House,  and  allow  the  Judges  to  attend  to  other  pressing 
work,  thus  indirectly  saving  much  time  in  that  respect  also;  and,  if  the  saving 
of  time  be  a  matter  of  great  importance  to  litigants,  we  apprehend  that  the 
case  for  written  pleadings  is  irresiBtible.     But  it  will  also  save  time  in  the 
Inner  House,  since  these  written  pleadings  will  be  submitted  to  the  Judges, 
thus  supplying  them  with  an  outline  of  the  argument  which  they  are  to 
expect^  and  enabling  them  to  curtail  the  speeches,  so  interminable  under  the 
present  system,  by  directing  counsel  to  limit  his  argument  to  the  real  question 
in  the  case.    Another  advantage  is  that  counsel  can  enter  the  Appeal  Coort 
with  a  definite  notion  of  what  the  question  is,  which  is  not  always  the  caae 
at  present;  and  it  is  almost  an  axiomatic  principle  that  a  man  who 
knows  what  he  has  got  to  say  will  not  consume  nearly  as  much  time  as  one 
who  does  not    We  also  believe  that  the  two  systems  of  pleading  properlj 
blended  will  (although,  of  course,  that  is  not  necessary)  tend  to  improve  our 
forensic  eloquence,  and  probably  restore  to  the  bar  of  Scotland  that  repu- 
tation which,  in  the  days  when  Jeffrey  wrote  very  much  and  spoke  veiy 
little,  was  European.  We  commend  the  matter  humbly  to  the  considenitioa 
of  those  in  authority.  H. 


Mr  GordoJi's  Land  Eights  Bill.— The  Dean  of  Faculty's  Bill  ior 
the  amendment  of  the  kw  of  land  rights  has  been  read  a  second  time  in 
the  House  of  Commons;  and  as  it  has  met  with  very  general  approval 
from  the  various  legal  bodies  throughout  the  country,  and  is  not,  we 
believe,  to  receive  any  serious  opposition  at  the  hands  of  the  Lord 
Advocate,  the  rival  legislator  in  the  same  department,  there  is  con- 
siderable probability  of  its  being  passed  during  the  present  session. 
In  March  last,  Mr  Gordon's  introduction  of  a  "  Bill  to  amend  the  Uw 
relating  to  Land  Rights  and  Deeds  in  Scotland  "  took  the  profession 
and  the  public  somewhat  by  surprise,  as  there  was  a  general  impression 
that  the  Lord  Advocate  had  taken  possession  of  the  field  by  his  Bill 
of  last  session — a  Bill  which  he  had  intimated  his  intention  to  intro- 
duce again  this  year.  Mr  (Gordon  seems  himself  to  have  been  conscious 
that  such  an  impression  existed,  and  that  some  explanation  ought  to 
be  given  of  the  course  he  had  adopted.  Accordingly,  about  t^e  time 
of  the  introduction  of  the  Bill  into  Parliament,  he  published  a  l^ter  ex- 
plaining the  motives  which  had  influenced  him,  and  the  objects  he 
desired  to  attain  by  the  provisions  of  the  BilL  The  letter  referred  tt 
some  length  to  the  Report  of  the  Royal  Conunission  issued  in  1838, 


THE  MoirrH.  359 

and  to  the  alterations  on  the  law  and  forms  connected  with  land  rights 
recommended  by  them;  and  pointed  out  that  these  recommendations 
had  all  heeai  given  effect  to  by  legislation  between  the  years  1845  and 
1868,  with  the  exception  of  two  points,  yiz.,  the  abolition  of  charters 
by  progress,  and  the  power  of  converting  untaxed  casualties  of 
superiority  payable  at  uncertain  dates  into  £xed  annual  money  pay- 
ments. Referring  to  the  Lord  Advocate's  Bill  of  last  session,  and  to 
the  veiy  radical  changes  proposed  by  it,  the  Dean  of  Faculty  stated  that, 
instead  of  restricting  himself  simply  to  an  opposition  to  such  a  Bill,  he 
had  acceded  to  a  suggestion  that  he  should  himself  introduce  a  Bill 
containing  provisions  consistent  with  the  Commissioners'  suggestions. 
Hence  the  present  BiUL 

In  considering  the  respective  merits  of  the  two  measures,  it  must  be 
at  once  admitted  that  both  the  learned  gentlemen  who  have  introduced 
them  are  influenced  by  an  honest  desire  to  remove  the  difficulties  and 
objections  presently  existing  to  our  system  of  conveyancing,  and  to 
place  that  system  upon  the  most  simple  and  intelligible  footing  con- 
sistent with  security  of  title.  The  bold  measure  of  the  Lord 
Advocate  "for  abolislung  feudal  and  burgage  tenure,"  and  establishing 
an  entirely  new  system,  had  undoubtedly  a  certain  charm  and  attrac- 
tiveness about  it.  There  was  a  fascination  in  the  wholesale  abolition 
of  the  system  from  which  so  much  complication,  expense,  and  litigation 
had  arisen,  and  the  apparent  simplicity  of  the  system  which  it  proposed 
to  introduce  in  its  place.  But  the  very  boldness  of  the  measure  de- 
manded for  it  all  the  more  careful  consideration  from  those  whose 
education  and  experience  qualified  them  to  form  an  intelligent  opinion 
on  the  subject.  Such  consideration  was  given  to  it,  not  only  by  legal 
societies,  but  also  by  bodies  representing  the  commercial  and  general 
community.  The  BUI,  as  originally  introduced,  was  undoubtedly 
crude,  and  suggested  the  idea  that  it  was  brought  forward  with  the 
view  of  testing  the  state  of  feeling  on  the  question,  and  dravring  forth 
suggestions  for  the  formation  of  a  more  practical  measure.  Many  such 
suggestions  having  been  made,  the  Bill  was  considerably  altered  and 
amended  before  the  close  of  last  session,  and  it  has  lain  over  since 
then«  We  have  an  impression,  somewhat  unwillingly  forced  upon  us, 
that  the  time  which  has  thus  been  given  to  the  consideration  of  the 
measmre  has  not  been  favourable  to  its  success,  and  that  the  more  it 
has  been  considered  the  more  has  it  been  viewed  with  alarm.  The 
conviction  has  spread  that  however  desirable  the  system  proposed  may 
be  in  itself,  and  however  suitable  it  might  be  to  a  country  in  whidi 
the  laws  relating  to  land  rights  were  to  be  framed  for  the  first  time, 
iu  this  country  it  would  produce  a  complete  unsettlement  of  these 
laws,  and  that  a  satisfactory  resettlement  would  not  be  brought  about 
without  many  legislative  amendments^  and  decisions  of  Courts  of  law 
to  be  obtained  only  after  much  litigation. 

In  this  state  of  opinion  the  more  moderate  proposab  of  Mr  Gordon 
have  been  received  with  very  general  favour.  These  proposals,  as 
aheady  indicatedj  consist  mainly  in  the  adoption  of  the  recommenda- 
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tion  of  the  Commissioners  with  regard  to  the  aboUiion  of  charters  I9 
progress,  and  the  commutation  of  casualties  of  superiority.  And  even 
those  who  are  not  convinced  that  the  Lord  Advocate's  more  thoroagh- 
going,  and  probably  more  philosophical  plan  is  hopeless,  may  be  ready 
like  ourselves  to  agree  that  at  least  the  Dean  of  Faculty  is  aatdng  us 
to  take  a  step  in  the  right  direction. 

The  abolition  of  charters  by  progress  is  provided  for  by  the  simple 
declaration  that  it  shall  not  be  necessary,  in  order  to  the  completion 
of  the  title  of  any  proprietor,  that  he  shall  obtain  from  the  superior 
any  charter  by  progress,  and  that  it  shall  not  be  competent  for  any 
superior  to  insist  upon  a  proprietor  taking  out  such  a  charter.  It  is 
declared  that  any  proprietor  who  is  inf eft  shall  be  deemed  to  be  entmd 
with  the. superior  in  the  same  manner  as  if  his  infeftment  was  con- 
firmed, and  shall  be  liable  for  the  feu-duty  and  all  other  obligatioDs 
exigible  by  the  superior;  and  that  such  infeftment  so  held  to  be 
confirmed  shall  not  be  challengeable  or  invalid,  although  the  title  of 
the  superior  may  not  have  been  completed.  These  enactments  ^ 
effectually  remove  the  ground  of  complaint  at  present  so  strongly  felt 
of  the  proprietor  or  vassal  being  exposed  on  every  change  of  ownership 
to  the  expense  of  a  writ  by  the  superior  in  order  to  the  due  completion 
of  his  title,  and  will  make  the  title  of  the  proprietor  or  vassal  perfectly 
independent  of  that  of  the  superior;  whUe,  on  the  other  hand,  the 
right  of  the  superior  to  the  feu-duties  and  casualties  will  remain  ns 
at  present  a  right  or  estate  in  the  land,  and  his  rights  and  remedies 
for  their  recovery  wiU  not  be  prejudiced  in  any  way.  The  tie  between 
superior  and  vassal  will  simply  be  the  payment  of  the  duties  exigiUe 
by  the  one  from  the  other;  they  will  be  independent  of  each  other  in 
every  other  respect.  This  appears  to  put  their  relationship  upon  Ihs 
simplest  possible  footing,  without  grievance  to  either  party,  and  without 
infringing  on  the  rights  of  either. 

In  order  to  preserve  evidence  in  the  tities  of  the  conditions  on 
which  lands  are  held,  the  Bill  proposes  that  in  all  conveyances  of  lands 
there  shall  be  inserted  or  referred  to  the  reddendo  and  the  whole 
conditions  of  the  original  feu-rights,  but  that  the  omission  to  do  this 
shall  afford  no  ground  of  challenge,  except  at  the  instance  of  the 
superior,  and  only  in  so  far  as  his  rights  are  concerned.  The  reference 
to  the  conditions  of  the  holding  thus  proposed  would  certainly  be  a 
very  convenient  and  desirable  practice;  but  as  there  are  many  cases 
in  which  there  might  be  considerable  difficulty  in  carrying  it  out,  we 
are  doubtful  whether  it  should  be  made  a  statutory  requirement.  It 
must  be  admitted,  however,  from  the  proviso  attached  to  the  dause, 
that,  as  proposed,  it  partakes  more  of  the  character  of  a  reconmien- 
dation  than  of  a  requirement,  and  as  such  we  approve  of  it 

The  second  part  of  the  Bill  relates  to  the  commutation  and  purchase 
of  untaxed  casualties  of  superiority,  and  the  prohibition  of  untaxed 
casualties  in  futare  feu-rights.  The  main  provisions  of  this  branch 
are  that  with  regard  to  future  feus,  no  relief-duty  or  composition  shall 
be  exigible  on  the  entry  of  heirs  and  singular  successors^  except  in  so 
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&r  as  expressly  stipulated  in  the  fen-right;  bnt  in  regard  to  existing 
fea-rights  the  casnalties  shall  remain  as  at  present  Bnt  it  is  to  be 
lawful  for  the  proprietor  of  land  (vassal)  to  insist  on  the  redemption 
of  these  casnalties  npon  payment  of  a  snm  eqnal  to  one  and  a  half 
year's  rent  or  annual  value  of  the  lands,  or  npon  a  perpetual  annual 
payment  at  the  rate  of  four  per  cent  upon  the  capital  sum  so  ascer- 
tained The  object  of  this  provision  is  to  afford  relief  to  the  proprietor 
from  the  grievance  of  a  payment  uncertun  both  in  amount  and  time, 
and  the  right  to  insist  npon  the  commutation  is  properly  conferred  on 
the  vassal  alone.  There  is  considerable  doubt  in  the  profession 
whether  the  amount  of  commutation  proposed  is  sufficient,  and  a 
preference  has  been  evinced  for  the  provisions  of  the  Lord  Advocate's 
Bill  that  where  a  composition  is  payable  upon  the  expiration  of  a 
fixed  interval  exceeding  twenty  years,  or  npon  the  death  of  a  previous 
proprietor,  the  commutation  should  be  at  the  rate  of  one  and  a  half 
year's  composition  or  rent^  and  where  such  composition  is  payable 
upon  the  expiration  of  a  fixed  interval  of  twenty  years  or  under,  or 
upon  each  transfer  of  land,  the  commutation  shoidd  be  at  the  rate  of 
a  double  composition  or  double  rent 

The  third  part  of  the  Bill,  which  is  entitled  "  General  Enactments,'' 
makes  changes  on  various  matters  connected  with  land  rights,  the 
most,  if  not  all  of  which  were  proposed  to  be  dealt  with  in  the  Lord 
Advocate's  Bill  of  last  session.  On  some  of  these  points  Mr  Gordon's 
proposals  are  somewhat  different  from  those  of  the  Lord  Advocate. 

The  first  of  these  proposed  enactments  is  that  when  a  proprietor  of 
lands  dies  intestate,  the  personal  right  to  such  lands  shall  vest  in  his 
heir  immediately  without  the  necessity  of  service,  and  that  such  heir 
shall  be  liable  for  his  ancestor's  debts,  but  not  beyond  the  value  of  the 
estate.  This  is  a  proposal  which  must  meet  with  universal  approval 
A  form  of  notarial  instrument  is  given  in  a  schedule,  for  enabling  the 
heir  or  the  disponee  of  an  heir  dying  unserved  or  uninfeft  to  complete 
his  titia  It  is  proposed  by  this  instrument  to  make  the  evidence  of 
the  right  of  the  person  expeding  it  depend  simply  upon  a  representation 
to  the  Notary  of  his  connection  with  the  proprietor  last  infeft.  This 
appears  to  ns  a  very  unsatis&ctory  title,  and  we  would  suggest  that 
some  machinery  should  be  introduced  by  which  a  person  in  such  a 
position  shonld  be  bound  to  establish  his  right  by  evidence  or  decree 
of  the  Sheriff  or  Sheriff  of  Chancery  in  a  manner  somewhat  analagous 
to  service,  and  that  such  decree  should  be  presented  to  the  Notaiy, 
and  narrated  in  the  notarial  instrument  We  understand  that  such  a 
suggestion  has  been  made  by  some  of  the  legal  bodies  who  have 
Imported  on  the  Bill,  and  we  trnst  it  will  be  given  effect  to. 

The  18th  section  of  the  Bill  deals  with  a  matter  of  some  delicacy 
*^  proposing^  a  provision  for  the  correction  of  defects  or  errors  in  the 
testing  dause  of  deeds.  The  strict  statutory  requirements  relating  to 
the  execution  of  deeds,  and  the  insertion  of  various  particulars  in  the 
testing  clause,  are  very  valuable,  and  tend  to  give  a  great  security  to 
deeds  by  enabling  any  professional  man  to  form-  a  decided  opinion  at 
once  as  to  the  vaUdity  of  their  execution.    At  the  same  time,  there  is 
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an.  undoubted  hardship,  and  in  some  cases  it  may  be  a  positiTe  in- 
justice, in  refusing  to  give  effect  to  a  deed  regidarly  and  formilly 
executed,  on  the  ground  of  an  omission  or  perhaps  mere  derical  error 
in  the  testing  clause.  In  order  to  meet  such  cases,  this  section  pro- 
vides that  it  shall  be  competent  to  prove  by  oral  or  other  evidence 
that  a  deed  in  which  such  an  omission  or  error  exists,  has  been  in  fact 
duly  executed,  such  proof  to  be  taken  in  the  Court  of  Session  eitkr 
in  any  action  or  proceeding  in  which  the  deed  is  produced,  or  in  a 
specifid  application  for  the  purpose,  and  upon  such  fact  being  proved 
the  Court  shall  allow  the  error  to  be  corrected,  and  shall  dedare  the 
deed  to  be  probative. 

The  Bill  also  contains  clauses  for  the  abolition  of  the  right  of 
challenge  and  reduction  of  deeds  ex  capUe  lecti,  and  for  the  shortening 
of  the  period  of  prescription  from  forty  to  twenty  years,  and  in  the 
case  of  inhibitions  to  five  years.  The  Lord  Advocate,  it  will  be 
remembered,  proposed  to  reduce  prescription  in  some  cases  to  seven, 
and  in  others  to  fourteen  years,  but  there  was  a  very  general  feeling 
that  tiiese  periods  were  too  short,  and  the  alteration  proposed  by  Mr 
(Gordon  goes  as  far  as  can  be  done  with  safety. 

These  provisions  of  Mr  Gordon's  Bill  are  all  of  a  beneficial 
charact^,  and  calculated  to  remove  defects  in  the  present  law  of  Land 
Bights.  Indeed,  he  seems  to  have  been  particularly  careful,  in  framing 
hid  Bill,  to  deal  only  with  points  as  to  which  the  legal  profession  and 
the  pubUc  are  nearly  unanimous  in  opinion.  We  trust  that  he  will 
succeed  in  carrying  it  through  Parliament  in  the  present  session,  both 
on  account  of  the  good  provisions  which  the  Bill  contains,  and  also  to 
restore  to  some  extent  the  feeling  of  certainty  with  regard  to  land 
rights,  which  has  been  shaken  by  the  prevailing  impression  of  an 
impending  change.  This  impression,  together  with  the  changes  whidi 
have  been  made  piecemeal  in  late  years,  have  created  a  feeling  that 
our  land  rights  are  in  an  imsettled  and  transition  state;  which  it  u 
very  desirable  to  remove  both  for  the  sake  of  the  public  and  for  the 
legal  profession.  We  believe  that  the  changes  proposed  by  Mr  Qordon's 
BUI  will  really  remove  the  principal  grievances  of  the  qrstem,  and 
will  render  the  machinery  connected  with  the  titles  and  transfer  of 
land  as  simple  and  inexpensive  as  can  reasonably  be  expected;  and  we 
trust  that  when  the  Bill  passes,  a  fair  trial  will  be  given  to  the 
system  as  thus  amended  before  any  further  changes  are  proposed.  U 
it  shall  be  found  that  the  feudal  system  has  been  virtually  abolished, 
and  that  it  is  inconvenient  for  us  to  be  haunted  by  its  ghost  in  the 
lectures  of  professors,  and  the  pages  of  books,  and  here  and  there 
perhaps  in  an  unknown  phrase  or  a  litigated  case,  it  may  be  then 
proper  to  lay  the  ghost  by  such  a  measure  as  the  Lord  Advocate's. 
But  Scotchmen  like  caution,  and  we  apprehend  that  even  if  th^ 
aboliah  the  feudal  system  they  will  want  first  to  see  a  little  more 
of  the  system  that  is  to  take  its  place  than  their  lawyers  are  yet 
able  to  show  them. 

We  agree  with  the  remark  with  which  Mr  Qordon  condodes  his 
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letter,  {hat  if  it  is  proposed  to  make  a  complete  radical  chflDge  on  the 
system  of  our  titles  to  land,  it  wonld  be  expedient  to  delay  doing  so 
until  it  is  seen  what  is  the  result  of  the  propositions  presently  being 
made  with  regard  to  land  rights  in  England;  and  if  there  exists  in 
both  countries  a  well-founded  desire  for  a  change,  the  opportunity 
should  be  taken  for  endeavouring  to  frame  such  a  system  as  may  be 
made  applicable  to  the  whole  of  the  United  Kingdom. 

Conauions  in  Bills  of  Lading, — It  seems  probable  that  the 
controversy  between  merchants  and  shipowners  on  this  subject  must 
be  shortly  brought  to  such  a  point  that  it  may  be  dealt  with  by  the 
legislature  and  by  treaties  with  foreign  countries,  upon  principles 
similar  to  those  which  have  been  laid  down  in  regard  to  railway 
companies*  The  existence  of  great  steam  shipping  companies  enjoying 
a  virtual  monopoly  of  many  important  lines  of  communication,  makes 
the  case  of  conditions  in  bills  of  lading  somewhat  analogous  to  the 
conditions  formerly  sought  to  be  imposed  by  notice  by  land  carriers; 
and  it  cannot  be  denied  that  in  recent  years  conditions  have  constantly 
been  inserted  in  bills  of  lading  by  which  merchants  have  suffered 
severely  and  unfairly.  In  short,  shipowners  have  contrived  by  such 
conditions  to  exempt  themselves  almost  entirely  from  the  onerous 
common  law  obligations  attaching  to  the  contract  of  affreightment. 
They  secure  to  themselves  the  right  of  regulating  the  voyage  as  they 
please;  they  liberate  themselves  from  responsibility  for  almost  every 
imaginable  kind  of  injury  to  goods;  and  take  power  to  trans-ship  and 
stow  cargo  just  at  their  own  convenience  or  discretion.  Merchants 
and  underwriters  who  have  often  little  choice,  and  who  have  not  so 
attentively  studied  the  construction  of  bills  of  lading,  and  with  whom 
these  documents  are  generally  looked  upon  as  receipts  upon  which 
they  may  get  advances  rather  than  contracts  for  the  conveyance  of 
goods,  have  thus  begun  to  complain  of  a  very  substantial  grievance — 
the  nature  of  which  is  distinctiy  brought  out  in  a  circular  issued  by  the 
Salvage  Association  at  Lloyds,  warning  merchants  and  underwriters 
of  the  various  stipulations  by  which  their  interests  are  imperilled. 
The  following  list  of  exemptions  is  compiled  from  the  bills  of  lading 
of  148  vessek  sailing  to  all  parts  of  the  world,  132  being  steamers 
and  16  sailing  vessels;  32  being  owned  by  companies  and  116  by 
individuals.  No  bill  of  lading  includes  them  all,  and  some  are  not  of 
quite  modem  origin ;  but  the  catalogue  sufficientiy  shows  that  ship- 
owners  have  contrived  to   escape   from   very  many  disagreeable 

obligations, 

lY^-^Sti^uUiAioiis  affecting  the  Voyage, 

1.  Liberty  to  call  and  stay  at  porta  in  or  out  of  cuatomary  route;  in  any 
order;  for  any  purpoae. 

2.  liberty  to  sail  without  pilot. 

3.  Liberty  to  tow  and  aasiBt  veaseb  in  all  aitoationfl. 

4.  liberty  to  deviate  from  the  voyage  for  any  purpose. 

V.^^ipulaHona  IvmUing  ike  liabiliiy  of  Shipovmers  for  Damage  to  Goods. 
1.  Not  to  be  liable  for  damage  from  machinery,  however  cauaed^iucluding 
oonaeqneiioe  of  ddeot  in  machinery,  or  of  damage  to  it. 
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2.  Not  liaUe  for  damage  from  steam,  or  from  boilefs,  howerer  oamed. 
8.  Not  liable  for  damage  from  colliaioD,  however  cauiaed. 

4.  Nor  for  damage  from  stranding  or  wreck,  however  caused. 

5.  Nor  for  damage  from  heat,  heat  of  hold,  fire  on  board,  fire  in  hiilkcrcnft, 
fire  on  shore — ^however  soch  fire  (in  any  of  these  cases)  maj  be  caused. 

6.  Nor  for  damage  from  evaporation. 

7.  Nor  for  damage  from  smell  of  other  goods. 

8.  Nor  from  daouge  throngh  any  of  the  foUowinff  causes: — 
Misdoing  )       (1.  rilot;    2.    Master,  Mariners,  or  EngineetB;  3. 
Brror  in  judgment  (^f  J      Stevedores;   4.  Any  other  person  in  eernoe  of 
NeffHffenoe  v       V      ^^^  shipowner;  whether  on  navigating  the  ilup 
D^auit  )       (.      or  otherwise. 

9.  Nor  for  damage  in  craft  or  hulk. 

10.  Nor  for  dainage  in  course  of  transhipment     (Chiefly  Sues  and  at 
Singapore.) 

11.  Nor  for  damage  from  stranding  in  the  Sues  Canal,  however  csosei 
(Special.) 

12.  Nor  to  be  liable  for  damage  from  sweating  coals,  or  coal  dust 

13.  Nor  for  damage  from  rust  or  from  injucious  effects  from  other  goodL 

14.  Nor  for  damage  from  vermin. 

15.  Nor  for  damage,  or  loss,  following  from  ship*s  not  having  room  at  port  d 
transhipment. 

16.  Nor  for  pilferage.   * 

17.  Nor  for  damage  to  wrappers,  however  caused. 

18.  Nor  for  damage  or  loss  to  goods  by  fire  while  on  any  pier  or  lighter, 
awaiting  shipment.    (Special  to  New  York.) 

19.  Nor  for  any  damage  to  glass,  even  when  caused  by  negligence  of  penooi 
in  service  of  the  shipowner. 

20.  Nor  for  lose  by  jettison,  whether  the  subject  of  general  contribution  or  not 

21.  Nor  for  any  damage  whatever  which  is  capable  of  being  covered  \fj 
insurance. 

VL-^Stipvlationt  affecting  the  Carriage, 

1.  Liberty  to  carry  the  goods  by  any  other  steamer,  any  other  ship:  either 
bebnging  to  the  owner,  or  to  any  other  person;  and  whether  proceeding  directly, 
or  in£recUy,  to  ^e  port  of  delivery. 

2.  Liberty  to  carry  the  ffoods  beyond  the  port  of  delivery,  when  neoeseuy  to 
enable  the  shipowner  to  fulfil  an  engagement  as  to  deliveiy  of  mails:  or  Cm 
particular  tracles)  other  engagements,  in  all  such  esses  at  the  ahipowntf^ 
expense;  but  at  the  merohant*s  risk. 

3.  Liberty  to  tranship  the  goods;  to  land  and  store  them,  either  on  shore  or 
afloat;  to  reship,  and  forward  them. 

4.  Liberty  to  stow  the  ffoods  in  the  poop,  or  deck-house. 

5.  Liberty  to  carry  goods  of  all  kinds,  whether  dangerous  or  not. 

While  it  cannot  be  said  that  all  the  stipulations  in  the  list  djt 
clearly  unreasonable,  it  is  quite  plain  that  some  of  them  are  decidedly 
mischieyous.  Those  as  to  deviation  in  the  course  of  the  voyage  seem 
to  be  so,  and  cases  have  occurred  in  which  they  have  operated  most 
unjustly  against  shippers.  Clause  8,  as  to  the  conduct  of  servants, 
relieves  the  shipowner  from  almost  all  responsibility  in  the  selection 
of  his  servants.  The  exemption  from  liability  for  stowage^  and  "for 
any  damage  whatever  which  is  capable  of  being  covered  by  insurance,'* 
are  really  incapable  of  defence  or  excuse.  The  first  of  ^ose  relating 
to  carriage  makes  one  ask  whether  the  contract  continues  to  be  a 
contract  to  carry  goods  at  aUL  A  remedy  for  the  evil  will  probably 
be  found,  in  the  first  place,  in  combination  among  merchants  in 
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porticalac  trades,  or  in  the  addon  of  Chambers  of  Commerce;  and 
probably  shipowners  will  not  be  too  unreasonable  in  endeavouring  to 
arrange  forms  for  bills  of  lading  which  will  give  them  all  they  can 
reasonably  require,  with  less  injury  to  the  public.  If  such  endeavours 
at  accommodation  fail,  there  is  no  insuperable  difficult  in  legisla- 
tion on  the  subject 

Begiater  House — OoUection  of  Fees  by  means  of  Stamps. — ^An  Act 
was  passed  in  1866  (29  and  30  Vict,  c.  76)  enabling  ike  Treasury 
by  notice  to  direct  all  fees  payable  in  any  puolic  office  to  be  collected 
by  means  of  stamps,  adhesive  or  impressed,  and  to  make  regulations 
for  the  use  of  such  stamps.  This  Act,  which  has  hitherto  been  in 
abeyance,  at  least  so  far  as  Scotland  is  concerned,  has  now  been  made 
operative  in  regard  to  certain  departments  in  the  Register  House, 
by  the  following  notice  which  appears  in  the  Edinburgh  Gazette 
of  June  20: — 

Whereas  by  an  Act  paased  in  the  Session  of  Parliament  held  in  the  thirtieth 
jar  of  the  reign  of  Her  Majesty,  cap.  76,  intitulated  'An  Act  to  provide  for 
the  Collection  of  Fees  in  Public  bepiurtments  and  Offices  by  means  c£  Stamps,' 
it  is  provided  by  the  2d  section  thereof,  that  it  shall  be  lawful  for  the  Com- 
mianoners  of  Her  Majesty's  Treasury,  by  notice  published  in  the  London  Gazette, 
todecliEre  and  direct,  that  from  and  after  the  time  specified  in  such  notice,  all  or 
aoy  of  the  Fees  for  the  time  being  payable  in  money  in  any  Public  Department 
or  Office  connected  with  the  public  senrice,  or  to  the  Officers  thereof,  shall  be 
collected  by  means  of  Stamps;  and  it  is  further  proyided  by  the  5th  Section  thereof, 
that  the  Commisnoners  of  Her  Majesty's  Treasury  may,  from  time  to  time,  make 
nch  regulations  as  seem  fit  regarding: 

The  use  of  Stamps  under  this  Act; 

The  application  of  such  Stftmps  to  documents  in  nse,  or  required  to  be  used, 
as  aforesaid; 

The  cancellation  of  Adhesive  Stamps. 

Now  We,  being  two  of  the  Lords  Commissioners  of  Her  Majesty Vi  Treasury, 
do  herel^  give,  with  respect  to  the  Departments  of  the  Register  House,  Scotland, 
Notice,  under  <The  Public  Offices  Fees  Act,  1866,'  that  from  and  after  the 
thirtieth  day  of  June,  1S71,  the  Fees,  for  the  time  being,  payable  in  the  fdlow- 
ing  DCTartroents  of  the  General  Register  House,  ScoUand: 

The  Lord  Clerk  Register's  Office,  including  the  Searching  Department; 

The  Offi(»  of  the  Keeper  of  the  Signet; 

The  Office  of  the  Director  of  Chancery; 

The  G^oeral  Register  of  Sasines; 

The  General  Regkter  of  Homings,  Inhibitions,  and  Adjudications; 

The  Resister  of  Deeds,  Protests,  and  Probatiye  Writs; 
shall  he  odlected  by  means  of  Stamps. 

And  We  do  hereby  order  and  direct  that  the  following  Rules  be  obserred  in 
mpect  to  Stamps  used  and  taken  for  Fees  payable  in  the  said  Departments  of 
the  Register  House,  Scotland: — 

1.  Adbesiye  Fee  Stamps  appropriated  to  the  Register  House,  Scotland,  shall 
he  procured  by  the  parties  liable  to  pay  the  Fees,  and  produced  to  the  Officer  to 
whom  the  Fees  are  to  be  paid. 

2.  The  Head  of  the  Department  shall  proyide  a  <  Fee  Paper,'  in  which  the  Fee 
or  Fees  payable  by  each  person  shall  be  entered,  and  to  which  Adhesiye  Fee 
Stamps  M  the  proper  denomination  and  amount  shall  be  affixed.  An  Officer  or 
Clerk  of  the  Department  shall  cancel  the  Stamps  with  a  hand  stamp  having  the 
pome  of  the  office  and  date  of  cancellation  on  it,  and  printing  ink,  by  ma^ng  an 
impresBbn  with  such  stamp  on  or  oyer  the  Stamps,  or  by  writing  his  initials  and 
<iate  of  canoeDation  on  or  over  the  Stamps. 
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3*  The  'Fee  Pftpen'  shall  be  numbered,  and  an  entry  of  tbe  amoantof  Fes 
in  each  'Fee  Paper'  shall  be  entered  in  a  Book,  and  each  entry  shall  Imt  a 
nombw  corresDonding  to  the  number  on  the  Fee  Papers. 

4.  Ibe  Head  of  the  Departm'ent,  or  his  Depute  or  Assistant^  shall  from  tixne 
to  time  examine  the  Fee  Papers  to  see  that  the  proper  Stamps;  botii  as  to 
denonoin&tion  and  amount,  bave  been  affixed  and  cancelled;  and  as  soon  as  eoo- 
▼enient  after  the  dose  of  eacb  Quarter  ended  31st  March,  30tb  June,  SOth 
Sepftembcar,  and  31st  December,  he  shall  note  on  the  Book  in  whicb  the  Feesan 
entered,  a  Certificate  to  that  effect. 

5.  An  Officer  of  Inland  Revenue  shall,  at  the  earliest  practicable  period  after 
such  Certificate  riudl  have  been  given,  make  suck  Inspection  of  the  Fee  Papers 
and  Boobi  in  eadi  Department  as  may  be  deemed  necesMry,  and  of  the  Certifi- 
cate of  the  Head  of  the  Department,  his  Depute,  or  Amistant;  and  the  Stamp 
cancdled  and  inspected  shall  then  be  destroyed  in  the  presence  of  the  aaid 
Officer. 

6.  Any  error  or  omisrion  in  Stamping  the  Fee  Papers,  or  any  of  the  matten  ii 
these  Begulatbns,  may  be  remedied  by  authority  of  the  Boazd  of  Inlasd 
Bevenue. 

7.  That  when  any  Stamp  has  been  cancelled  without  having  been  legitimatdj 
used,  the  Head  of  tne  Department,  his  Depute,  or  Assistant  shall  certify  that 
such  Stamp  is  a  fit  subject  for  allowance,  and  it  shall  be  competent  to  the  Boaid 
of  Inland  Aevenue,  upon  the  presentation  of  such  Certificate  with  the  Stamp,  to 
allow  the  amount  thereof;  and  it  shall  also  be  competent  to  the  said  Board,  upon 
^e  Certificate  of  tbe  Queen^s  Remembrancer,  to  grant  aUowances  in  reapeetof 
the  abatements  heretofore  in  use  to  be  granted,  upon  Fees  paid  upon  double 
B^;istration. 

8.  The  Head  of  each  Department  shall,  on  or  before  the  15th  day  of  April  in 
eadi  year,  make  out  an  Account  of  all  Fees  received  by  means  of  Stamps  which 
have  been  cancelled  in  his  Office,  specifying  the  Fees  taken  under  the  several 
Heads  of  Receipt,  and  the  aggregate  amount  thereof,  and  shall  render  sod 
Account  to  the  Lords  Commissioners  of  Her  Majesty's  Treasury,  and  the  first  of 
such  Accounts  shall  be  for  the  period  ended  31st  March,  1872,  and  the  second 
and  subeeouent  Accoimts  for  each  year  thereafter,  ended  3 1st  Muctk, 

9.  The  Board  of  Inland  Revenue  mav  authorise  Distributors  of  Stamps,  and 
persons  authorised  to  sell  Stamps  in  Scotland,  to  sell  the  Stamps  above  refened  to. 

Given  under  our  hands  at  the  Treasury  Chambers,  Whitehall,  this  Six- 
teenth day  of  June,  One  thousand  Eight  hundred  and  Seventy-one. 

(Signed)  W.  P.  Adam. 

W.  H.  GlJU>ST0NE« 

Stamp  Act  (1870)  Amendment  Act.— By  the  Act  34  Vict,  a  4, 
which  became  law  on  March  30,  1871,  the  113th  and  114th  sections 
of  the  Act  of  last  year  are  repealed  and  re-enacted  in  snch  a  form 
as  to  save  from  the  duty  on  foreign  securities  (and  the  relative 
penalty)  those  upon  which  interest  is  payable  in  the  United 
Kingdom,  but  which  are  neither  (1)  made  or  issued,  nor  (2) 
assigned,  transferred,  or  in  any  manner  negotiated  in  the  United 
Kingdom.  Section  4  enacts  that  in  lieu  of  the  Stamp  duty 
payable  under  tbe  Act  of  1870,  a  duty  of  a  penny  shall  be  charged 
upon  "every  letter  or  power  of  attorney,  commission,  factory,  or 
mandate,  or  other  instrument  in  the  nature  thereof,  for  the  sole  purpose 
of  appointing  or  authorising  a  proxy  to  vote  at  any  one  meeting  at 
which  votes  may  be  given  by  proxy,  whether  the  number  of  persons 
named  in  such  instrument  be  one  or  more.*'  The  words  in  italics  are 
new.    Section  5  provides,  in  lieu  of  tbe  Stamp  duty  imposed  by  the 
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Act  of  1870  on  mortgages  of  any  stock  or  marketable  aecnrity,  that  a 
dnty  of  10s  should  be  charged  for  eveiy  ^5000,  and  for  any  fhtctional 
part  of  ^5000  of  the  amonnt  secured;  and  that  no  ad  valorem  duty 
shall  be  charged  on  a  release  or  discharge  of  such  mortgage. 

The  Bank  Hotidaya'  Act,  1871  (34  Vict.,  c.  17)  enacts  that  New 
Year's  Day,  Christmas  Day  (or  if  either  falls  on  a  Sunday  then  tlie 
following  Monday),  Good  Friday,  the  first  Monday  of  May,  and  the 
first  Monday  of  August,  shall  be  kept  as  close  holidays  in  all  the 
banks  in  Scotland;  and  that  bills  and  notes  payable  on  these  days 
sludl  be  payable,  and  if  not  paid  shall  be  noted  and  protested  on  the 
next  lawful  day  (s.  1).  Notice  of  dishonour  and  presentation,  for 
honoor  or  for  acceptance  is  to  be  validly  made  on  the  day  following 
gQch  bank  holiday  (s.  2).  No  one  is  compellable  to  make  any  payment 
or  do  any  act  on  such  bank  hoUdays  which  he  would  not  be  compel- 
lable to  do  or  make  on  Christmas  or  Good  Friday,  but  his  obligation 
is  postponed  till  the  next  day  (sec.  3).  The  Queen  may  by  proclama- 
tion appoint  special  bank  holidays  for  the  United  Kingdom  or  any  part 
thereof,  or  any  county,  city,  borough,  or  district,  with  the  same  ^ect 
as  to  bills  and  notes  as  in  the  case  above  specified  (a  4).  By  order  in 
Council  tiie  Queen  may  alter  the  day  appointed  by  this  Act  to  be  kept 
as  a  bank  holiday,  if  in  any  year  it  is  made  to  appear  that  it  is 
inexpedient  that  that  day  should  be  a  bank  holiday. 

Penalties  on  Jews  working  on  Sunday. — ^The  Act  34  Vict.,  c.  19, 
declares  that  no  penalty  sludl  be  incurred  in  respect  of  any  young 
persons  and  women  professing  the  Jewish  religion  working  on  Sunday, 
either  in  a  workshop  or  in  the  tobacco  manufacture,  provided  (1)  that 
workshop  or  mani^actory  is  occupied  by  a  person  of  the  Jewish 
persoasion,  and  is  closed  till  sunset  on  Sunday  and  is  not  open  for 
traffic  on  Sunday;  (2)  that  it  is  open  on  Sundays  to  officers  autharifled 
under  the  Factory  and  Workshops'  Act  1867;  (3)  that  such  young 
persons  or  women  do  not  transgress  the  rules  of  the  Workshop 
Begolation  Act  1867,  in  r^rd  to  the  total  number  of  hours  of  labour 
in  any  week,  or  day,  or  period  of  24  hours. 

The  Judicial  Committee  of  the  Privy  Council. — ^The  utter  inability 
of  the  present  Ministry  to  deal  adequately  with  questions  concern- 
ing the  administration  of  the  law,  and  to  appreciate  the  importance 
of  the  good  administration  of  justice  as  one  of  the  chief  functions  of  a 
government^  is  again  illustrated  by  its  conduct  with  regard  to  the 
Judicial  Committee  of  the  Privy  Council.  On  June^lS,  the  Lord  Chan- 
cellor stated  that  he  would  not  promise  a  Bill,  although  without  a  Bill 
no  Judge  can  be  paid,  and  without  pay  no  Judge  w&  work  hard  or 
regularly.  So  the  suitors  in  the  three  hundred  and  eighty  cases 
pending  must  go  without  justice.  The  Lord  Chancellor  seems  to 
think  that  appeals  from  India  are  too  numerous,  and  wants  to  repress 
tbem;  but,  unfortunately,  benighted  Hindoos  have  an  idea  that 
ultimate  justice  is  only  to  be  obtained  from  the  throne,  and  that  if 
the  Empress  condescends  to  rule  them,  she  may  also  condescend  to 
give  them  juitioer    The  Spectator  submits  to  the  suitors,  "  as  England 
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is  too  poor  to  perform  the  first  fanction  of  govemment,  and  too  sleep; 
to  tax  them  to  pay  for  it,  that  they  should  raise  a  subacription  k 
£10,000 — ^they  could  do  it  in  five  minutes — and  humbly  otkr  it  in 
sovereigns  on  a  tray  to  any  two  members  of  the  Committee  who  will 
sit  for  a  year.    It  would  be  quite  Oriental  that,  and  perhaps  shame 
the  ministry  out  of  their  scandalous  contempt  for  distant  suppUanta" 
It  IB  satisfiictory  to  know  that  Lord  Westbury  is  to  bring  the  condition 
of  business  in  the  Privy  Council  before  the  House  of  Lords.    The 
emergency  is  pressing,  for  the  colonies  are  wearying  of  the  endless 
delay  in  hearing  their  appeals,  and  Australia  contemplates  the  creation 
of  an  appellate  Court  of  her  own.    We  do  not  blame  the  legal  officers 
of  the  Qovemment  for  the  failure  of  the  Cabinet  to  understand  the 
value  of  legal  efficiency,  for  we  doubt  not  that  those  of  both  England 
and  Scotland  are  anxious  enough  to  reform  the  evils  that  be  within 
their  respective  provinces;  but  certainly  they  are  bound  to  tell  us  why 
the  Qovemment  to  which  they  bebng  is  unable  or  unwilling  to  gi?e 
them  the  means  of  carrying  out  the  measures  which  they  no  donbt 
press  on  their  official  superiora 

Lawyers  out  of  Work. — ^An  application  made  to  Mr  Justice  Byles,  under 
the  Debtors'  Act,  casts  a  painful  light  on  the  distressed  condition  of  the 
bar.  An  order  being  made  by  his  lordship  for  the  payment  of 
the  debt  by  monthly  instalments  of  £2,  it  was  urged  on  behalf 
of  the  debtor,  who  was  a  barrister,  that  as  he  had  on  an  avenge 
but  one  brief  a  twelvemonth,  he  could  not  pay  £2  out  of  ao 
precarious  an  income.  There  is  much  reason  to  fear  that  many  other 
members  of  the  bar  are  in  the  same  melancholy  condition,  which  is  attributed 
by  the  Lmw  Times  to  the  fiict  that  numbers  of  needy  men  go  to  the  bar  on 
the  merest  speculation,  without  any  particular  gift  of  eloquence  or  special 
knowledge  of  the  law,  and,  what  is  still  more  fatal,  without  ^connection;" 
also  that  the  ranks  of  the  profession  are  crowded  with  men  who  both 
physically  and  intellectually  are  utterly  unfitted  for  the  practice  of  the  lav. 
Mr  Justice  Byles  is  of  opinion  that  not  one  in  twenty  barristers  eama  his 
outlay  on  entering  the  profession;  and  the  learned  Judge  is  probably  under 
rather  than  over  the  mark  in  his  estimate.  It  is  a  melancholy  condition  d 
afibirs,  well  worthy  the  attention  of  parents  and  guardians,  w1k>  are  is 
truth  the  real  cause  of  all  this  distress.  In  choosing  professions  for  their 
children  or  charges,  they  are  too  apt  to  be  influenced  rather  by  the  social 
position  ofiered  by  the  law,  the  church,  or  the  army,  than  by  the  specisi 
qualifications  possessed  by  those  who  have  to  make  their  way  in  life,  and 
who  by  the  time  they  have  reached  middle  age  too  often  regret  that  any 
other  consideration  than  that  of  money  entered  into  the  calcidationa  which 
decided  their  prospects.  As  regards  the  bar,  the  number  of  unsuocessfol 
candidates  can  hardly  have  increased  in  greater  ratio  than  the  emoluments 
of  the  profession  during  the  last  few  centuries,  as  instanced  by  the  following 
entry  in  the  churchwardens'  accounts  of  St  Margaret,  Westminatery  for  the 
year  1476: — ''Also  paid  to  Roger  Flypott,  learned  in  the  law,  for  lus 
counsel-giving,  3s  8d,  with  4d  for  his  dinner.'* — PaU  Mall  GauUe. 

SoUeitors  in  the  Suprems  Courts. — At  the  stated  general  meeting  of  the  Societj 
of  SolicitOTS  in  the  Snpreme  Courts,  Mr  John  M^  Andrew  was  emsted  PiesideD^ 
in  the  room  of  Mr  John  Garment,  who  has  retired  from  that  office;  Mr  Joim 
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Henry  was  elected  Vioe-Presideut;  Mr  P.  S.  Beveridge  was  elected  Fiscal;  Mr 
EbeDezer  Mill  was  re-elected  Treasurer;  Mr  William  Miller,  Librarian;  and  Mr 
James  Young,  Secretary,  during  the  ensuing  year.  The  cordial  and  unanimous 
tbaoks  of  the^KKiety  were  vot3  to  Mr  Garment  for  the  great  zeal  and  ability 
with  which  he  had  conducted  the  business  of  the  society  during  the  last  four 
years.  The  following  gentlemen  have  been  admitted  members  of  the  society: — 
Messrs  Robert  A.  Veitch,  Robert  F.  M^I^ean,  Greorge  C.  Banks,  James  B. 
M'Intosh,  H.  Cameron,  and  James  M'Intosh. 

Hailtvays  and  Carriers. — ^The  Court  of  Common  Pleas  in  the  case  of  Parkinson 
V.  The  Great  Western  Railway  Company,  has  decided  that  a  railway  company, 
being  bound  to  give  delivery  of  goods  at  the  various  stations,  and  having  no  right 
to  insist  upon  being  itself  the  deliverer,  is  bound  to  attend  to  a  general  oider 
from  merchants  authorising  a  certain  carrier  to  receive  and  deliver  all  the  goods 
coming  to  them.  It  was  contended  for  the  railway  company,  that  they  were 
entitled  to  a  specific  notice  iu  the  case  of  each  parcel  of  goods;  but  the  plaintiff 
encceeded  in  establishing  that  it  was  only  a  reasonable  facility  that  they  should 
attend  to  the  general  oMers  of  his  customers.  Unless  they  were  made  to  do  so, 
they  would  place  him  at  a  disadvantage  in  carrying  on  his  own  business,  and  they 
were  expressly  prohibited  from  giving  themselves  such  a  preference. 

Obituary. — The  Right  Hon.  Sir  John  Rolt  died  at  Ozleworth 
Park,  near  Wootton-under-Edge,  Gloucestershire,  June  6,  aged  67. 
He  was  the  second  son  of  the  late  Mr  James  Rolt,  a  merchant  of 
Calcutta,  by  Anne  Braine,  daughter  of  Richard  and  Margaret  Hioms, 
of  Fairford,  Gloncestershire.  He  was  born  at  Calcutta  in  the  year 
1804,  and,  while  still  a  youth,  was  sent  with  his  mother  to  England, 
and  placed  under  the  charge  of  a  Mr  Thomas,  a  Baptist  minister  at 
Fairford.  He  was  soon  afterwards  placed  as  an  apprentice  to  a  linen- 
draper  in  London.  His  next  step  was  to  become  clerk  and  secretary 
to  a  dissenting  institution  at  Mill  Hill,  Hei)don,  Middlesex,  and 
shortly  afterwards  he  became  clerk  to  a  firm  in  Doctor's  Commons. 
Although  not  having  the  advantage  of  a  first-class  education,  he 
decided  on  following  the  legal  profession.  Becoming  a  student  at  the 
Inner  Temple,  he  supported  himself  during  his  early  struggles  on  the 
salary  of  a  secretaryship  which  he  was  allowed  to  hold,  aiid  at  the  age 
of  33,  namely,  in  1837,  he  was  called  to  the  bar.  The  indefatigable 
manner  in  which  he  devoted  himself  to  his  work,  soon  secured  for  him 
a  good  share  of  legal  business,  more  especially  from  the  well-known 
house  of  Messrs  Sharp,  Field  &  Jackson,  of  Bedford  Row,  one  of  the 
members  of  which  firm  had  greatly  befriended  him  in  his  early  days. 
In  1846,  Lord  Lyndhurst  gave  him  a  silk  gown;  after  which  he 
obtained  a  considerable  amount  of  commercial  business,  principally 
from  Liverpool  In  1847,  he  unsuccessfully  offered  himself  as  a 
candidate  in  the  Liberal  interest  for  the  borough  of  Stamford,  and  in 
1B52  he  met  with  asgimilar  fate  wheu  contesting  Bridport.  A  few 
years  later,  Mr  Rolt  adopted  the  Conservative  creed,  and  at  the  general 
election  of  1857  was  returned  for  the  Western  Division  of  Gloucester- 
shire, which  he  continued  to  represent  in  the  Conservative  interest 
until  his  elevation  to  the  judicial  bench  in  1867.  In  his  Parliamentary 
career,  Mr  Rolt  made  little  mark  as  an  orator  or  debater;  but  he 
commanded  the  respect  of  the  Conservative  party,  being  invariably  at 
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his  post  to  support  the  measures  of  the  Tory  leaders.    In  1866,  npon 
the  retam  of  Lord  Derby  to  power,  Mr  Rolt  was  made  Attorney- 
Greneral,  and  in  this  capacity  had  to  take  part  in  settling  the  provisions 
of  Mr  Disraeli's  Beform  Bill  in  its  earlier  stages.    As  an  independent 
member,  he  was  instramental  in  bringing  in  the  Act  which  bears  his 
name  in  the  profession,  for  enabling  causes  to  be  heard  in  Chancery 
without  being  sent,  as  before,  to  Courts  of  Law  for  decision  on  points 
of  fact.    On  the  death  of  Sir  James  Knight  Bruce,  in  July,  1867,  he 
was  appointed  one  of  the  Lords  Justices  of  Appeal,  and  a  member  of 
the  Judicial  Committee  of  the  Privy  Counsel,  but  after  a  very  short 
but  meritorious  judicial  career,  in  Feb.,  1868,  he  was  compelled  to 
resign  his  judicial  post,  symptoms  of  incipient  paralysis  having 
presented  themselves.     The  few  judgments  which  he  delivered  while 
on  the  Bench  are  considered  by  the  profession  at  large  as  lucid  and 
good.     Sir  John  Rolt,  who  was  a  magistrate  and  deputy-lieutenant 
for  the  county  of  Gloucester,  was  twice  married,  first,  in  1826,  to 
Sarah,  daughter  of  Mr  T.  Bosworth,  of  Bosworth,  Leicestershire,  who 
died  in  1850;  and  secondly,  in  1857,  to  Elizabeth,  daughter  of  the 
late  Mr  Stephen  Qodson,  of  Croydon,  which  lady  died  in  1864.    He 
has  left  issue,  two  sons  and  four  daughters.     His  eldest  son,  who  now 
inherits  the  estate  of  Ozleworth,  is  Mr  John  Bolt,  of  the  Inner  Temple, 
a  magistrate  of  the  county  of  Gloucester;  he  was  bom  in  1834,  and 
married,  in  1859,  Sarah,  daughter  of  the  late  Mr  John  Osborne,  of 
Lincoln's  Inn. 
With  regard  to  Sir  John  Bolt's  career,  the  Law  Times  remarks:— 

''  It  is  a  peculiar  characteristic  of  fi^enius  that  it  rarely  works  hard.  It  is  almost 
proverbial  that  the  senior  wranglers  are  not  the  most  hard-working  men  in  the 
Uniyersity  Indeed,  it  is  interesting  to  compare  the  career  of  Lord  Cairns  with 
that  of  his  deceased  contemporary.  Lord  Cairns,  we  imagine,  never  had  the 
physical  strength  to  enable  him  to  be  a  hard-working  man,  but  his  legal  genios 
enabled  him  to  do  with  ease  what  caused  Rolt  great  bbonr.  Therefore,  the  ii»in 
lesson  to  be  remembered  is — and  it  will  be  satisfactory  to  many — that  hard  work. 
the  habit  of  which  may  be  acquired,  is  a  very  good  substitute  for  genius.  Bat  it 
is  also  plain,  that  even  hard  work,  without  a  good  foundation  in  the  shape  of  s 
liberal  education,  will  not  give  any  man  a  completely  satisfactory  position  in  tb« 
front  rank  of  our  profession.  When  we  say  that  Sir  John  Bolt  worked  hard,  it 
is  to  be  inferred  that  he  was  conscientious;  and  that,  we  regret  to  say,  cannot  be 
said  of  all  advocates.  Let  Sir  John  Bolt's  life  cause  it  to  be  remembered  that 
coDscieutiousaess  is  one  of  the  greatest  aids  to  success  at  the  bar." 

Andrew  Bannatyne,  Esq.,  Procurator,  Glasgow  (1825),  LLD., 
died  at  Millhengh,  June  11,  in  the  73d  year  of  his  age.  He  was  long 
the  most  conspicuous  member  of  the  legal  profession  in  Glasgow,  and 
his  professional  brethren  followed  his  body  to  its  last  resting  place  in 
the  Necropolis.  Mr  Bannatyne  was  a  son  of  the  late  Mr  Dagald 
Bannatyne,  a  merchant  of  considerable  literary  attainments,  and  tbe 
friend  of  Dugald  Stewart,  De  Quincey,  and  other  eminent  men.  H<? 
received  a  liberal  education  both  in  this  country  and  in  Germany. 
When  he  entered  his  profession  his  conscientious  care  and  ability  soon 
procured  him  clients^  and  his  business  so  increased  that  in  a  few  years 
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he  had  to  obtain  the  assistance  of  his  brother,  the  late  Mr  Dugald 
John  Bannatyne,  also  a  man  of  remarkable  qualities.  The  two  brothers 
distinguished  themselves  by  being  foremost  in  promoting  or,  indeed, 
inaugurating  the  system  of  railways  in  Scotland — ^the  one  originating 
the  Edinburgh  and  Glasgow  Railway,  and  the  other  the  Glasgow  and 
Ayrshire  Railway.  Andrew  took  charge  of  the  Edinburgh  and  Glas- 
gow Railway,  which  was  opposed  by  canal  proprietors,  landowners,  the 
proprietors  of  Princes'  Street  Gardens,  and  others.  But,  backed  by 
the  merchants  of  Glasgow,  he  ultimately  carried  the  bill,  after  an 
arduous  contest.  This  and  other  successes  led  to  their  employment 
in  Parliamentary  business  to  a  greater  extent  than  any  other  firm  in 
Scotland  They  had  the  charge  of  the  Scottish  Central,  the  Dumfries 
and  Carlisle,  the  connections  of  both,  and  the  opposition  to  the  Cale- 
donian. During  the  mania  of  1 84«5,  diey  were  concerned,  as  promoters 
or  opponents,  with  seventy  railway  bills,  and  had  a  staff  of  seventy 
eitra  clerks.  They  were  also  entrusted  with  the  Glasgow  Police  Bill, 
and  with  the  opposition  to  the  Clyde  Trustees  Bill,  and  with  the 
Parliamentary  contests  of  the  Glasgow  Water  Company.  This  Parlia- 
mentary business,  being  inconsistent  with  due  attention  to  ordinary 
l^al  business,  was  ultimately  abandoned.  Their  legal  business 
b^ame  thereafter  very  extensive,  embracing  the  most  important  cases 
and  interests  connected  with  the  west  of  Scotland.  Among  these 
were  the  litigations  regarding  the  hot  blast  patent,  at  one  time  extend- 
ing to  twenty  suits. 

Mr  Bannatyne  was  no  less  conspicuous  as  a  citizen  than  as  an 
accomplished  lawyer.  He  took  a  leading  part  in  every  measure  for  the 
welfare  and  improvement  of  the  community.  In  politics  he  was  a 
consistent  Whig.  He  was  a  zealous  and  steady  law  reformer.  Nearly 
forty  years  ago  he  advocated  the  total  abolition  of  the  feudal  tenure, 
and  the  adoption  of  an  allodial  system.  He  continued  a  law  reformer 
to  the  end,  and  after  he  became  Dean  of  the  Glasgow  Faculty  of 
Procurators  had  many  opportunities  of  helping  to  carry  out  his  views. 
His  name  was  connected  in  particular  with  the  Procurators'  Act  of 
1865,  and  with  the  Trusts'  Act  of  1867,  as  it  had  been  with  the 
Bankruptcy  Act  of  1839.  He  was  also  associated  with  Mr  Charles 
Morton,  W.S.,  in  the  laborious  investigation  into  the  system  of 
registration  which  led  to  the  Act  of  1868.  When  Dean,  he  attempted 
to  ndse  the  standard  of  legal  qualification,  by  making  the  examinations 
of  candidates  more  thorough  than  previously,  and  by  encouraging 
students  to  undergo  periodical  preparatory  examinations. 

Mr  Bannatyne  is  survived  by  his  widow,  who  was  the  only  child  of 
Professor  James  Millar  of  Millheugh,  by  two  daughters,  and  six  sons. 
He  had  other  three  children,  who  predeceased  him. 

John  Steven,  Esq.,  Solicitor,  Kilmarnock,  died  June  27. 

David  Stewart,  Esq.,  Solicitor  at  Law  (1821),  was  drowned,  while 
bathing  at  Dunbar,  June  15. 
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liotes  of  (JDasts. 

COURT    OF    SESSION. 


FIRST  DIVISION. 

LoBD  Advocate  v.  Sib  John  A.  Cathcabt. — May  19. 

Right  of  salmon  fishing — Prescription  ^Barony, — Action  by  Commis- 
sioners of  Woods  and  Forest^  against  Sir  J.  A.  Cathcart,  to  have  it  declared 
that  salmon  fishings  in  the  sea  ex  adverso  and  other  waters  of  the  lands  and 
barony  of  Carlton,  Ayrshire,  belong  exclusively  to  the  Crown,  and  that 
defender  has  no  right  to  fish  for  salmon  by  means  of  stake  or  bag  nets,  or 
by  net  and  coble,  or  in  any  other  way.  Defr.  pleaded  that,  though  his 
titles  contained  no  express  grant  of  the  salmon  fishings,  he  had  a  barony 
title  "cum  piscationihits"  and  that  for  more  than  forty  years  he  had  exercised 
the  right  of  salmon  fishing,  both  in  streams  flowing  through  the  lands,  and 
in  the  sea  opposite  the  lands ;  further,  defr.  maintained  that,  though  it  were 
not  proved  that  he  had  fished  for  salmon  in  the  sea,  still,  on  the  principle 
that  possession  of  part  of  a  barony  is  equivalent  to  possession  of  the  whole, 
he  was  entitled,  by  the  exercise  of  salmon  fishing  in  the  streams,  to  prescribe 
a  right  to  fish  in  the  sea  ex  adverso  of  the  barony  lands. 

The  L.  O.  (Ormidale),  after  proof,  found  that  defr.  and  his  predecessors 
had,  by  possession  under  their  barony  titles,  prescribed  a  right  to  the  salmon 
fishings  in  the  streams,  but  that  they  had  failed  to  prove  adequate  possession 
of  the  fishings  in  the  sea.  He  also  held  that,  as  the  portion  of  the  b&ronj 
lands  adjacent  to  the  sea  was  discontiguous,  and  three  miles  distant  from 
the  rest  of  the  estate  where  the  streams  were,  the  maxim  that  possession  oi 
part  of  a  barony  was  equivalent  to  possession  of  the  whole  could  not  applj, 
and  that  the  defender  could  not  establish  right  to  the  salmon  fishings  in  the 
sea  by  proving  his  possession  of  salmon  fishings  in  the  streams. 

The  Court  adhered.  The  Lord  President  observed  that  the  second  con- 
tention of  defr.  was  based  on  a  misconception  of  the  rule  that  possession  of 
part  of  a  barony  was  equivalent  to  possession  of  the  whole — for  that  applitsi 
only  when  it  can  be  shown,  otherwise  than  by  possession,  what  was  p»rt  of 
the  barony;  but  here  that  could  only  be  shown  by  the  possession  had  by  defr. 

Act,— Sol-Gen,  Clark,   T.  Ivory,     Agent- -DonM   Beith,    W,S. AIL- 

James  Adam,  J,  Marshall,    Agents — A,  dk  A.  CampheUf  W.8, 

Lako  V,  LoBD  Pbovost  of  Glasgow  H  al, — May  26. 

Lands  Clauses  Act  1845 — Special  Jury — Notice  of  trial, — ^Mr  J.  L  Lang. 
writer  in  Glasgow,  who  is  lessee  of  premises  at  corner  of  Ingram  Street  and 
Brunswick  Street,  received  notice  in  Dec.  last  that  the  Commissioners,  nnder 
local  Acts  for  enlarging  and  improving  the  Court- Bouses  and  public 
buildings  in  Glasgow,  required  to  occupy  these  premises  for  the  purposts 
of  the  Acta  By  letter  dated  28th  December,  1870,  addressed  to  the 
Commissioners,  Mr  Lang  claimed  for  compensation  £1825,  with  25  per 
cent  additional  for  compulsory  sale,  and  intimated  his  desire  to  have  the 
amount  due  to  him  settled  by  verdict  of  a  jury.  On  5th  Jan.  following. 
Mr  Lang  was  served  with  a  notice  and  tender  by  the  Commissioners, 
-^  nng  him  £150  as  compensation,  and  intimating  that,  if  tender  was  not 
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accepted,  they  would  apply  to  the  Sheriff  to  summon  a  jury  to  assess  the 
amount  of  compensation.  The  tender  was  not  accepted,  and  on  17th  Jan., 
the  Commissioners  petitioned  the  Sheriff  to  summon  a  special  jury  for  the 
purpose  of  fixing  the  compensation  payable  by  them.  The  Sheriff,  in  terms 
of  the  53d  section  of  the  Lands  Clauses  Act,  summoned  both  parties  to 
appear  before  him  on  25 th  Jan.,  on  which  day  and  in  their  presence  he 
nominated  a  special  jury,  and  appointed  31st  Jan.  for  reducing  the  number 
of  jurors  to  twenty.  This  was  done  on  day  appointed,  in  presence  of  both 
parties,  and  the  Sheriff  at  same  time  fixed  the  trial  for  15th  March,  and 
granted  diligence  to  both  parties  for  citing  witnesses  and  havers,  and 
commission  to  Mr  R  Frame  to  take  the  depositions  of  havers.  Mr  Lang 
oil  different  occasions  called  on  Mr  Frame  to  examine  havers,  with  a  view 
to  trial,  and  they  were  examined  accordingly.  On  11th  March,  the 
Commissioners  moved  the  Sheriff  to  postpone  the  trial,  as  it  was  inconvenient 
for  their  counsel  to  attend  on  that  day;  but  Mr  Lang  refused  to  consent  to 
this  motion,  and  the  Sheriff  refused  to  grant  it.  Two  days  after,  however, 
Mr  Lang  presented  to  the  L.  O.  on  the  bills  a  susp.  and  int  against  the 
trial  proceeding,  on  the  ground  that,  by  the  40th  sec.  of  the  Lands  Clauses 
Act,  he  was  entitled  to  have  had  not  less  than  ten  days*  notice  in  writing 
of  the  time  and  place  of  trial,  and  that  the  Commissioners  had  failed  to 
give  him  notice  in  terms  of  the  statute.  He  therefore  pleaded  that  the 
whole  proceedings  were  inept,  and  ought  to  be  suspended.  The  respondents 
pleaded  (1)  that  the  40th  sea  does  not  apply  to  the  case  of  a  special  jury 
summoned  under  the  53d  sec.;  and  (2)  that  the  complainer  having 
acquiesced  in  the  proceedings,  was  barred  from  maintaining  that  he  had  not 
received  sufiicient  notice  under  the  statute. 

The  L.  O.  (Mure)  refused  the  note,  with  expenses*  The  Court  unani- 
mously adhered,  upon  the  ground  that  by  his  conduct  he  had  waived  his 
right  to  written  notice,  under  the  statute,  of  the  time  and  place  of  trial, 
and  was  precluded,  therefore,  from  now  objecting  to  the  validity  of  the 
proceedings  upon  that  score.  A  majority  of  their  Lordships  were  of  opinion 
that  the  40th  sea  of  the  Lands  Clauses  Act  applies  to  triab  both  by  special 
and  common  jury,  but  Lord  Deas  reserved  his  opinion  upon  that  point 

AcL-^WaUon,  Balfour.      AgerUs-'Sfaclaehlan  S  Rodger,   W.8. AIL-- 

Shand,  Macdonald.    AgenU— Webster  d:  WiU,  S.S.C. 

DoBBiE  V.  DuNOANSON. — May  27. 

Arrestments — Nimious  and  oppressive — Recall, — Petition  for  recall  of 
arrestments  used  by  Duncanson  in  the  following  circumstances: — Dobbie, 
at  Martinmas,  1870,  bought  a  tenement  of  shops  and  houses  in  Glasgow, 
from  Duncanson  for  £16,000.  The  property  was  bonded  to  the  extent 
of  £12,400,  and  Dobbie  agreed  to  let  that  sum  remain  on  the  security  of 
the  property,  and  to  pay  the  difference,  £3600,  and  to  "  free  and  relieve" 
Duncanson  ''of  payment  of  the  bonds."  The  bonds  were  accordingly 
excepted  from  the  clause  of  warrandice  in  the  disposition.  The  creditors 
in  the  bonds  did  not  call  them  up  at  Whitsunday ;  but  ten  days  before 
Whitsunday,  Duncanson,  through  his  agents,  required  Dobbie  to  relieve 
him  of  liability  under  the  bonds,  and  on  the  term-day  served  a  summons 
on  him,  requiring  him  to  pay  up  the  bonds  and  get  him  (Duncanson) 
discharged.  On  13th  May,  Duncanson  caused  the  whole  rents  due  at 
the  term  to  be  arrested  in  the  hands  of  the  tenants,  many  of  whom  were 
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on  the  ere  of  remoTiag.     Dobbie  immediately,  throagh  lus  agents,  piopoied 
thftt  they  should  joinUy  appoint  a  house-factor  to  collect  the  rents,  psy  the 
interest  dne  to  the  bondholders  and  the  fen-daty,  and  consign  the  bsdiooe 
in  bank  to  await  the  orders  of  Coart     This  proposal   was  rejected  by 
Duncanson.     Dobbie  now  petitioned  the  Ck)nrt  to  recall  the  arrestmenU 
without    caution  or  consignation,   as  having  been  used   nimioosly  aod 
oppressively.     The  Court  recalled  the  arrestments  nmplieiier^  and  foaod 
Duncanson  liable  in  expenses.     Without  prejudging  the  merits  of  the  action 
of  relief,  the  Court  indicated  opinion  that  Dobbie  was  not  bound  at  once 
to  pay  off  and  discharge  the  bonds.     He  did  not  undertake  to  relien 
Duncanson  of  liability  for  the  bonds,  but  only  to  relieve  him  of  poyiiai^ 
when  that  should  be  demanded  by  the  creditors. 

Aet.—Shand^  J".   C  Lorimer,    Agent — D,  J.  Moc&rair,  8.S.C. Alt— 

Hal/our,  Lm.    AgenU—Bonald  ^  Ritchie,  8,8.C. 

ToTTNQ  V.  Cambrok. — June  2. 

Pattntrthip — iMlent — Power  to  borrow  money, — Appeal  from  the  Si  C. 
Inverness-shire.     The  appellant,  a  farmer  in  Northumberland,  entered  in 
INQlJ  into  agreement  with  John  Macnab,  tenant  of  the   sheep  him  of 
Dalohully,  near  Kingussie,  whereby  he  agreed  to  accept  of  half  the  lease  of 
that  farm,  and  to  be  jointly  interested  in  the  sheep  stock,  half  the  valoe  of 
which  he  paid.     Under  this  agreement,  Macnab  and  the  appellant  carried 
on  the  farm  for  some  years,  dividing  the  property,  but  without  disclosiog 
their  partnership  either  to  the  public  or  to  the  landlord.     Macnab  ms 
n)anai(ing  partner,  and  transacted  everything  in  his  own  name,  and  osteo- 
aibly  on  hia  own  account.     The  lease  included  assignees  and  8ub*tenant& 
The  rent  was  paid  half-yearly  by  Macnab,  who  debited  the  appellant  with 
half  of  it     In  November,  1865,  a  half-year*s  rent  became  due,  and  Macnab 
ought,  looking  to  the  state  of  accounts  between  him  and  the  appellant,  to 
have  had  sufficient  funds  to  meet  it,  but  he  had  not     On  27th  Nov.  be  • 
obtained  an  advance  of  £150,  the  amount  of  the  rent,  from  the  respt  | 
Cameron,  who  is  a  general  merchant  in  Kingussie.     This  advance  was  made  i 
by  an  accommodation  bill,  drawn  and  endorsed  by  the  respt  and  accepted  by   | 
Macnab.     It  was  applied  in  payment  of  the  rent,  and  that  was  stated  by   ; 
Macnab  to  the  respt  to  be  the  purpose  for  which  it  was  wanted.     The  bill   I 
was  several  times  renewed,  but  Macnab  having  become  bankrupt,  it  was 
ultimately  retired  by  the  respt     On  MacnaVs  bankruptcy  the  partnership 
between  him  and  the  appellimt  being  disclosed,  the  respt  thereupon  sued 
appt  for  the  amount  in  the  bill,  upon  the  ground  that  he  (the  appt)  had 
been,  as  it  now  appeared,  a  partner  in  the  fiirm.     The  appellant  denied 
liability,  maintaining  (1)  that  the  rent  of  the  £ann  was  not  a  company  debt, 
but  a  debt  of  Macnab's  alone,  the  agreement  between  the  partners  having 
reference  solely  to  sheep  stock;  (2)  that  at  all  events  Macnab,  as  managing 
partner  of  a  concern  like  a  farm,  which  was  not  a  proper  mercantile  coDcern, 
had  no  authority  to  borrow  money  for  the  purposes  of  the  concern— at  least 
had  no  authority  to  borrow  money  by  means  of  bills;  and   (3)  that 
in  any  view  in  the  transaction  with  the  respt,  Macnab  had  only  pledged 
his  individual  credit  and  not  the  credit  of  the  partnership,  of  the  extstenoe 
of  which  the  respt  was  ignorant     The  S.  S.  (Thomson)  sustained  the  pleas 
^^  the  defr.,  and  assoilzied  him  from   the  action.     The   Sheriff  (I^oiy) 
^d,  and  held  that  there  having  been  in  fiact  a  partnership,  anybody 
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contracting  with  the  managing  partner  on  the  fiuth  of  the  business  was 
entitled  to  recover  against  any  latent  partner  who  was  afterwards  discovered, 
and  that^  as  regards  authority,  raising  money  by  means  of  bOls  was  in 
accordance  with  the  practice  of  the  partners.  The  Sheriff  also  held  that 
the  partnership  was  a  partnership  in  the  lease,  and  not  merely  in  the  sheep 
stock,  and  therefore  that  the  rent  was  a  charge  upon  the  joint  concern. 
The  Court  unanimously  adhered  to  the  judgment  of  the  Sheriff,  holding 
that  the  general  rule  was  clear  that  a  managing  partner  of  a  partnership  or 
joint  adventure,  whether  latent  or  avowed,  had  authority  to  borrow  money, 
when  required,  for  the  purposes  of  the  concern,  and  that  there  was  nothing 
in  the  circumstance  of  this  case  to  take  it  out  of  the  general  rule. 

Ad, —  fVcUs&n,  J,  C.  Smith.    Agents — Adam  S  Sang,  S.8.C. AU. — Shand, 

MackinioBh,    Agents — CHhson-Cratg,  Dahid,  ff  Brodies,  W,S, 

Petn. — Pad  WICK  et  al.  v.  Sib  A.  D.  Stewart. — June  3. 

Entail — Competition  between  Heir  of  Entail  and  Gratuitous  Disponee — 
Sequestration. — Petition  for  appointment  of  judicial  factor  on  the  Murthly 
and  other  estates  which  were  in  possession  of  the  late  Sir  W.  Drummond 
Stewart  at  his  death  on  28th  April.  The  petn.  set  forth  that  on  3d 
April,  immediately  preceding  his  death,  Sir  W.  Stewart  had  entered  into 
agreement  with  Mr  Padwick  for  the  sale  of  the  estates,  at  a  price  of 
£350,000,  payable  six  months  after  validity  of  the  sale  should  be  finally 
and  irreversibly  determined,  the  estates  being  in  Sir  W.'s  possession 
as  heir  of  entail,  under  bond  of  tailzie  and  relative  deed  of  nomination, 
by  the  deceased  John  Stewart  in  1717.  The  petrs.  averred  that  this 
bond  of  tailzie  and  deed  of  nomination  did  not  constitute  a  valid  entail, 
either  together  or  separately,  and  that  Mr  Padwick  was  about  to  take 
steps  to  have  invalidity  of  the  entail  declared.  The  other  petitioner, 
Mr  Stewart,  is  the  executor  of  Sir  W.,  under  his  settlement  executed 
in  Jan.  last,  and  as  executor  he  is  entitled  to  the  price  of  the  estates, 
payable  under  the  agreement  with  Mr  Padwick,  in  the  event  of  the 
entail  being  declared  to  be  invalid.  The  petrs.  craved  the  appointment  of 
a  judicial  factor  to  manage  the  estates,  until  the  question  as  to  the  validity 
of  the  entail  should  be  determined,  in  the  action  which  Mr  Padwick  is  about 
to  raise  against  the  next  heir  of  entail,  Sir  A.  D.  Stewart.  Answers  were 
lodged  for  Sir  Archibald,  who  stated  that  in  1851  an  action  was  raised  by 
Sir  W.  Stewart  against  his  only  son,  G.  D.  Stewart,  now  deceased,  and  the 
other  heirs  of  entail,  to  have  it  declared  that  the  entail  was  defectivai  In 
this  action.  Lord  Cowan,  the  L.  O.  before  whom  it  depended,  pronounced 
an  interlocutor  sustaining  the  defences,  and  finding  that  the  deeds  libelled 
constituted  a  valid  and  complete  entail;  and  this  interlocutor  had  become 
final,  a  reclaiming  note  at  Sir  William's  instance  having  been  withdrawn. 
It  was  also  averred  that  the  agreement  with  Mr  Padwick  was  not  a  bona  fide 
transaction,  but  was  entered  into  with  the  view  of  accomplishing  Sir 
William's  desire  to  transfer  the  estates  to  Mr  Stewart  upon  his  death.  On 
l8th  May  the  L.  O.  (Mackenzie)  refused  the  petn,,  with  expenses,  and  the 
petitioners  reclaimed. 

The  Court  unanimously  adhered  to  the  interlocutor  of  the  L.  O.  Here 
the  petitioner,  Padwick,  had  no  conveyance  from  the  late  proprietor,  and 
coold  only  make  up  his  title  by  abjudication.     His  right  rested  on  a  bare 

contract  of  sale,  which  was  subject  to  a  suspensive  condition,  for  if  the  pur- 
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chaser  did  not  soeoeed  in  getting  the  entail  declared  invalid,  the  ale  M 
not  take  placa  These  circamstancesy  and  other  peculiarities  in  ihe  case, 
led  to  the  conclusion  that  the  ordinary  principle  applicable  to  the  case  of  a 
competition  between  an  heir  of  entail  and  a  grataitons  disponee  from  the 
last  heir  must  be  applied,  and  the  petition  refused. 

AcL—SoL-Gtn.  (Uark^  Lee.    AgenU—Tode,  Murray,  S  JamieeoHj  WA 

AIL—Shand,  Balfour.    AgenU^Dundae  S  Wilson^  C.3. 

Special  Case — Gkobor  MacMobine  et  al, — June  27. 

Trud-Deed — Deaiinaiion — Life-rent  and  fee. — By  trust-disposition  and 
settlement  of  the  late  Miss  MacMorine,  she  directed  her  trustees,  after 
payment  of  debts  and  legacies,  to  pay  over  to  her  brother,  Q.  MacMorioe, 
during  his  life,  the  annual  income  of  the  trust  estate;  and  upon  the  lapse 
of  three  months  after  his  death  (if  he  sunrived  the  testatrix)  to  pay  certain 
p<istponed  l^acies,  with  instructions  to  convey  or  pay  over  *'  to  the  assignees 
of  the  said  Qeorge  MacMorine,  in  the  event  of  his  surviving  me,  in  fee,  and 
failing  such  assignees,  or  in  the  event  of  the  said  Qeorge  MacMorine 
predeceasing  me,"  to  convey  or  pay  over  to  General,  then  GoL  J.  E 
Maxwell,  "  and  his  heirs  or  assigns,  in  fee,  the  residue  and  remainder  of 
my  estate  and  effects"  Mr  MacMorine  contended  that,  in  accordance  with 
a  sound  construction  of  this  purpose  of  the  trust-deed,  he  was  entitled  to  a 
life-rent  of  the  residue  of  the  estate,  with  an  absolute  power  of  disposal, 
either  by  testamentary  deed  or  inter  tnvos,  and  upon  this  assumption  he 
executed  an  assignation,  disposition,  and  appointment  of  part  of  the  heritable 
property  in  favour  of  himself  and  his  heirs  whomsoever,  and  in  virtue  of 
this  conveyance  he  claimed  to  be  entitled  to  divest  Miss  MacMonnes 
trustees  of  said  heritable  property.  The  trustees  maintained  that,  in  terms 
of  the  trust-deed,  they  were  entitled  to  retain  the  whole  of  the  heritable  '^ 
property  belonging  to  the  testatrix,  with  so  much  of  the  personal  estate  as 
might  be  necessary  to  afford  reasonable  security  for  payment  of  the  legaci^ 
exigible  three  months  after  Mr  MacMorine's  death,  and  that  they  coald 
not  therefore  be  legally  called  upon  to  divest  themselves  during  his  lifetime, 
without  receiving  the  consent  of  these  postponed  legatees  and  General 
Maxwell  To  settie'  the  question  thus  arising,  this  special  case  was 
presented  to  the  Gourt  by  Mr  MacMorine,  the  trustees,  and  General 
Maxwell :  Held,  that  the  trustees  were  not  bound  to  divest  themselves, 
in  favour  of  Mr  MacMorine,  of  any  part  of  the  trust-estate,  in  respect  that 
the  direction  to  convey  the  fee  of  the  residue  to  the  assignee  of  Mr  Mac- 
Morine was  only  to  take  effect  upon  payment  of  the  legacies  postponed 
untO  three  months  after  his  death. 

AcL—WLarm,    M'Kie,      Agent,— Ralph    Richardson^    W.8. Alt- 

Ma/rihaUy  JohnsUme,    Agent — Archibalds StevArt^W, 8. 


SECOND    DIVISION. 

Magistrates  and  Town  Council  of  Hawick  v.  PBOCUKATOB-FisciL 

OF  BoxBUBGHSHiBE. — May  19. 
Burgh — Town  Council — Public  Safety. — Appeal  from  S.  of  Roxburgh- 
shire, in  application  by  the  P.  F.,  for  an  order  on  the  owners  of  Wilton 
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Mill  lade  in  Hawick,  to  erect  snch  a  fence  along  the  same  as  woald  prevent 
danger  to  the  lieges.  The  application  was  not  opposed  by  the  millowners 
to  whom  the  lade  belonged,  but  the  magistrates  of  Hawick  entered  appear- 
ance, and  objected  to  proposed  fence,  in  respect  that  at  the  place  where  it  was 
proposed  to  erect  it  the  lade  ran  through  the  Common  Haugh  of  Hawick, 
aod  was  extensively  used  by  the  inhabitants  for  purposes  of  washing,  bath- 
ing, etc.,  with  whi6h  uses  the  proposed  fence  would  interfere.  They  also 
objected  that  they  were  the  proper  guardians  of  the  public  safety  within 
their  bounds,  and  that  they  being  satisfied  that  the  lade  as  it  stood  was 
Dot  dangerous,  the  P.  F.  had  no  call  to  interpose.  The  S.  S.  (Russell),  after 
pr(K)(  found  that  the  petr.  had  failed  to  prove  that  the  mill-lade  was  to  any 
considerable  degree  dangerous,  and  that  the  magistrates  had  sufficient 
interest  to  object  to  proposed  fence.  Sheriff  Pattison  altered,  and  found 
that  the  danger  was  proved;  and,  further,  that  the  magistrates  had  no  title 
to  oppose  the  application,  in  respect  that  fence  was  to  be  erected  on  the 
wall  of  the  lade,  which  belonged  to  the  millowners,  and  not  to  the  town; 
and  that  the  town's  uses  of  the  water  might  be  sufficiently  protected  by 
gates  or  openings  to  be  left  in  the  fence.  The  magistrates  appealed,  but 
the  Court  adhered  in  substance  to  the  Sheriff's  judgment,  and  remitted 
back  to  him  to  hear  parties  as  to  the  inlet  and  nature  of  access  to  the  lade 
to  be  provided  to  the  inhabitants. 

Ad, — SoL'Oen.  Clark,  Fraser.  AgenU—SeoU,  Monerieff,  S  Dalgety,  W.S. 
Alt. — Watson^  H.  J.  Moncreiff.    Agents — Pattison  jr  Bhind^  W.S, 

Stewabt  and  Others  v.  Brown. — May  24. 

CatULm — Giving  debtor, time, — ^The  defr.  was  sued  upon  a  cautionary 
obligation  whereby  he  had  agreed  to  become  security  for  goods  supplied  to 
a  mercantile  firm  to  extent  of  £50.  The  defence  was  that  the  creditor 
had  given  time  to  the  principal  debtors  contrary  to  express  arrangement 
betwixt  them ;  that  the  debtors  were  to  pay  their  account,  so  far  as  due,  on 
the  20th  of  each  month,  on  the  first  cash  day  of  the  month  following,  and, 
instead  of  observing  this  arrangement,  the  creditors  took  bills  at  one  month's 
date  (adding  the  month's  interest),  instead  of  insisting  on  receiving  the 
cash  then  due.  During  currency  of  the  bills,  debtors  became  bankrupt 
Held,  that  what  had  taken  place  was  not  sufficient  to  liberate  cautioner 
from  his  obligation. 

AcL—J,  0.  &mUh.    Agent—L,  M.  Macara,  W.8. AU, — Burnet    Agent 

-W,  Officer,  8.8.C. 

AiTKEN  V.  Hunter. — May  25. 

Trust — Professional  charges, — In  this  action  there  were  a  number  of 
questions  raised  with  reference  to  the  trust  administration  under  the 
settlement  of  the  late  James  Roughead,  which  went  back  to  the  year  1821 ; 
but  these  the  Court  had  no  difficulty  in  deciding  in  favour  of  the  defender, 
with  the  exception  of  the  following: — Prior  to  1841,  when  it  was  first 
decided  by  the  H.  of  L.  that  a  trustee  appointed  as  fSftctor  or  law  agent  to 
his  trust  could  not  legally  be  so  upon  the  footing  of  receiving  remuneration, 
the  late  James  Hunter,  and  after  him  the  late  William  King  Hunter, 
performed  law  and  general  business  for  the  trust,  of  which  each  was  in  his 
time  sole  trustee,  and  charged  for  the  professional  services  thus  rendered. 
These  charges  were  defended  on  the  ground  that,  until  the  decision  in 
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HtmA  ▼.  Pringle,  the  legality  of  sach  chargeB  had  never  been  donMed,  and 
that  accordingly  Messrs  Hunter  had  performed  the  work  chaiged  for,  in 
the  bonajlde  belief  that  they  were  to  be  remunerated.  It  was  contesded 
for  pursuers  that  the  present  was  not  a  case  of  a  body  of  troatees  employiDg 
one  of  their  number,  but  of  a  sole  trustee  employing  himself,  and  that  in 
such  a  case  there  had  never  been  any  doubt  even  in  the  law  of  Sootluid 
that  the  right  to  remuneration  was  excluded.  The  L,  O.  (Jenriswoode) 
held  the  charges  good  on  the  grounds  maintained  by  defir.,  but  the  Cooit 
altered  and  adopted  the  opposite  view,  holding  that  a  sole  trustee  employing 
himself  as  law  agent  could  not  claim  remuneration  even  though  the  ifoA 
had  been  done  prior  to  the  decision  in  Home  v.  Fringle, 

AeL—8ol.-Om.  CUurkj  Nevay,  Agents  —Seotty  Moncruff,  fr  Ddlgety,  WJL — 
AU.—MiUar,  AMher.    Agmta— Morton,  WhiUhead,  ^  Oreig,  W^. 

RoBERTSOK  OB  Brown  V.  DiCKSOK. — May  25. 

Reparation — Expemee — Tender. — Appeal  from  the  S.  C,  For&r,  in  actno 
of  damages  for  injuries  sustained  by  pursuer  through  the  careless  firing  oi 
shot  in  blasting  operations  by  defrs.  at  Broughty  on  13th  May,  1870. 
The  defrs.  denied  liability,  on  the  ground  that  the  operations  were  skUfoUy 
and  carefully  carried  on,  but  tendered  £10.  The  S.  S.  (Cheyne),  after 
proof,  decerned  for  £8  of  damages,  but  found  pursuer  liable  in  expenses. 
The  S.  (Heriot)  adhered,  but  found  the  pursuer  entitled  to  expenses  to 
date  of  tender.  The  Court  found  £10  9s  damages  due,  holding  that 
tender  ought  to  have  been  accepted,  but  found  neither  party  entitled  to 
expenses  in  this  Court 

Act-^.  a  Smith,  M*Kechnie.     Agent— WiUiam   MUne,    8.8.0. AIL 

— Taylor  Innes.    Agents — Lindsay  dt  FaUrson,  W.8. 


Edmond  v.  Reid  and  HusBAin). — May  26. 

Landlord  and  tenant — Dedaratorof  irritancy — Failure  ioreside  on/arm.-^ 
The  pursuer  let  the  feu'm  of  Cairdhilloch  in  1855  for  nineteen  years  to 
John  Low.  The  lease  contained  the  usual  obligations  on  the  tenant  to  reside 
on  the  farm.  In  1858  John  Low  took  on  lease  another  farm  belonging 
to  pursuer,  about  three  miles  distant,  and  went  to  reside  there,  under  an 
arrangement  with  the  pursuer,  by  which  he  agreed  not  to  enforce  the  clause 
of  residence,  if  his  mother  and  Gkorge  Low,  his  brother,  resided  at  Caird- 
hilloch. John  Low  died  in  1863,  predeceased  by  George  Low  his  brother 
Mrs  Low  continued  to  reside  on  the  farm;  and  Mrs  Reid,  her  daughter, 
and  heir  to  her  brother  John  Low,  also  resided  there  till  her  marriage  to 
Mr  Reid  in  1864,  when  she  went  to  reside  with  him  at  his  fium,  ten  miles 
distant  by  one  road  and  six  by  another.  Mrs  Low  died  in  1869,  and 
pursuer  then  called  upon  Mrs  Reid  to  go  and  reside  at  Cairdhilloch  in 
terms  of  the  lease.  This  she  refused  to  do.  The  L.  O.  (Mure)  found  ^taX 
the  defrs.  had  forfeited  all  right  to  possession  of  the  fiirm  by  this  refusal, 
and  decreed  accordingly.  The  Court  adhered,  reserving  all  qnestions 
regarding  the  defenders*  right  to  the  crop  at  present  on  the  ground 

Act.— Watson,  Asher.    Agsnts—M'Bwen  fr  Carment,  W.8 AlL—Adai^ 

Balfour,  J.  J.  Beid.    Agent-^.  O.  Baxter,  88.C. 
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Bawtsbs  V,  BoBB. — May  31. 

Record — Amendment — ^Appeal  from  the  S.  C.  of  Lanarkshire.  The 
action  was  raised  for  the  price  of  three  cows  sold  bj  pursuer  to  defir.,  and 
the  defence  was  that  the  pursuer  had  previously  bought  cows  from  the 
defr.,  and  that  portion  of  ^e  price  was  still  unpaid.  This,  according  to 
defr.,  reduced  the  sum  sued  for  to  £24  10s,  which  was  consigned  in  Court 
and  paid  to  the  pursuer.  A  proof  was  allowed,  in  which  pursuer  proposed 
to  prove  that  one  of  the  cows  sold  to  him  by  defr.,  although  warranted,  had 
turned  out  to  be  unsound.  The  8.  S.  (Spens)  disallowed  the  proposed 
proo^  on  the  ground  that  there  was  no  averment  of  warrandice  on  record, 
and  the  Sheriff  (Glassford  Bell)  adhered.  The  pursuer  moved  the  Court  to 
open  up  record  and  allow  it  to  be  amended  and  evidence  of  warrandice  and 
nnsoandness  to  be  led.  The  defender  resisted  this,  on  the  ground  that  the 
matter  ought  to  have  been  put  right  in  Court  below,  but  had  not  been 
attempted  there;  and  that  proof  of  warrandice  would  not  be  sufficient  to 
relieve  pursuer,  because  he  had  not  returned  to  the  defr.  the  cow  alleged  to 
be  unsound  when  he  had  discovered  the  unsoundness.  The  Court  refused 
pursuer's  motion,  and  dismissed  the  appeal  with  additional  expenses. 

iict.— iSmd.    Agent^-yf.  Walls,  S.S.C. AU.-^.  C.  Smiih,  and  M'KechmU. 

Agent — J.  CarmiAael,  8,S.C, 

Appjbal — ^Lauder  v.  Clark. — May  31. 

Aifreement — Septennial  prescription — Servitude, — Appeal  firom  the  S.  C, 
Danfermline.  The  action  in  the  S.  C.  originated  in  a  petition  to  the 
Sheriff  by  Lauder,  against  respt  The  complaint  was  that  respt.,  who  is 
the  next  neighbour  of  the  petr.  had,  in  the  course  of  recent  operations, 
interfered  with  portions  of  the  petr.'s  property,  and  had  also  interfered 
with  an  allied  servitude  said  to  be  enjoyed  by  the  petr.  of  discharging 
his  rain-drop  upon  the  respt. *s  ground.  The  petr.'s  case  was  founded  on 
an  averment  of  seven  years*  possession,  and  in  respect  thereof  he  asked  a 
possessory  judgment.  After  proo^  the  S.  S.  (Lamond)  found  that  there 
was  no  servitude;  but  ordained  the  respt  to  undo  the  results  of  his 
interference  with  petr.'s  property.  The  Sheriff  on  appeal,  adhered.  The 
petr.  appealed,  and  the  Court  so  far  altered  as  to  find  that,  whether  there 
was  a  servitude  or  not,  the  state  of  matters  by  which  petr.'s  water  was 
discharged  on  the  respt 's  ground  had  existed  for  upwards  of  seven  years, 
and  had  so  existed  in  virtue  of  the  agreement  between  the  parties,  and 
therefore  that  the  respt  was  not  entitled  at  his  own  hand  to  interfere  to  any 
extent  with  the  existing  possession. 

AttSol'Qtn,  Clark,  Beid.    AgenU—Banald  di  Bitchie,  S.S.a AU.-^ 

WaUon,  jR.  V.  CampbelL    Agentr^D.  Cwrror,  5.5.0. 

Appeal — Donald  Macphie^  &c.  v.  Allan  Macdonald. — June  6. 

Right  of  way — Summary  proeen — Proof, — Capt  Macdonald  of  Watemiah, 
Isle  of  Sl^e,  sought  to  interdict  Macphie  and  others,  tenants  and  residenters 
in  neighbouring  villages  of  Stein  and  Lusta,  from  using  a  road  leading  from 
a  district  road  at  Fasach  Bridge,  on  the  western  shore  of  Watemish,  to  the 
port  of  Scor,  on  the  eastern  shore.  He  accordingly  presented  a  petition  to 
the  Sheriff  of  Inverness,  craving  that  they  should  be  prohibited  from  using 
the  road  in  question,  on  foot  or  with  horses  or  conveyances.  The  S.  S. 
(Fraser),  alter  proo(  found  that  the  petr.  was  not  entitled  by  summaiy 
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process  to  invert  the  state  of  possesdon  proven  to  have  existed  £or  moR 
than  the  possessory  period,  and  to  prevent  the  respts.  firom  nsing  the  road 
as  a  JbotpcUh;  bat  the  Sheriff  reversed,  and  granted  interdict  as  cnTcd. 
The  respondents  appealed,  and  the  Court  nnanimously  recalled  the  inter- 
locutor of  the  Sher^  and  reverted  to  judgment  of  the  S.S.     They  held  tbat 
Fasach  Bridge,  where  the  Watemish  district  road  was  joined,  and  the  port 
of  Scor,  which  was  a  point  affording  most  advantageous  htfbourage,  and 
commonly  resorted  to  for  landing  firom  boats,  for  fiahing,  and  for  other  uses 
to  which  such  a  port  could  be  put,  were  public  places  in  the  sense  necessiiy 
to  make  them  the  tenuni  of  a  public  road.     That  being  so,  there  was 
evidence  of  the  use  of  the  road  by  the  public,  not  only  daring  the  posseaaoij 
period,  but  for  many  years  before  it;    while  there  was  no  satiB&ctorj 
evidence  of  any  acts  of  interruption  on  the  part  of  the  proprietor  to  preveot 
the  public  firom  the  exercise  of  a  right  of  way.     A  very  important  element 
in  the  case  was  the  action  of  the  Highland  Destitution  Committee  in  1848^ 
The  proprietor  had  acquiesced  in  the  operations  of  the  Committee  when  i 
sum  of  £123  was  laid  out  by  them  on  the  road,  as  one  of  ''great  g^enl 
use  to  the  public;**  and  he  had  bound  himself  by  written  agreement  to 
expend  money  received  from  the  Committee  upon  the  pier  at  Scor  as  a 
''public  and  most  useful  work."     If  he  could  overcome  the  presumptioo 
arising  firom  these  proceedings,  he  would  have  to  do  so  by  declarator;  bat 
he  could  not  be  allowed  by  summary  petition  to  exclude  the  public  from 
the  use  of  the  road. 

AcL—tVatton,  Young.     AgerUr-Hmry  Buchan^  8.8.C. AlL—SoL-Oin. 

Clark,  Nicholson.    Agent — Andrew  M^Iniosh,  S.8.G. 

Evans  v.  Cbaio  et  al. — Juns  6. 

DeelaraUon  of  Trust — Evidence,  writ,  or  oath  of  trustee. — By  disposition  and 
settlement  in  1835,  the  late  David  Miller  conveyed  to  his  nephew,  Mr  A.  Craig, 
and  to  his  two  nieces,  Mrs  Patrick  and  Mrs  Evans,  equally  between  them,  and 
the  survivor  of  them,  his  whole  estate,  heritable  and  moveable,  and  in 
particular  a  sum  of  £340  secured  over  certain  house  property  in  the  New 
Wynd  of  Hamilton,  by  bond  and  disposition  in  security;  and  for  more  sure 
payment  of  this  sum  to  the  testator's  said  nephew  and  nieces,  the  settlement 
contained  a  conveyance  of  the  subjects  themselves  over  which  it  was 
secured.  In  1837  Miller,  in  virtue  of  the  powers  contained  in  the  bond, 
exposed  the  subjects  to  sale,  and  they  were  bought  at  the  price  of  £1 80  bj 
his  nephew  Craig,  who  obtained  a  disposition  from  Miller,  on  which  he  wis 
infeft.  In  1839  Craig  granted  to  Mrs  Patrick  and  Mrs  Evans  documenta 
in  these  terms: — "Hamilton,  March  12,  1839. — ^This  is  to  certify  that  1  do 
hereby  renounce  all  claim  upon  that  property  in  New  Wynd  of  Hamilton, 
which  formerly  belonged  to  my  uncle  David  Miller,  and  which  was  bought 
in  my  name  upon  May  6,  1837.  (Signed)  Alex.  Cbaiq.*'  Thereafter, 
on  24th  Dec,  1839,  Miller  executed  a  codicil,  by  which  he  so  &r  altered 
the  previous  will  as  to  give  his  niece,  Mrs  Patrick,  a  liferent  of  his  whole 
estate,  the  fee  to  go  to  Mrs  Patrick,  Mr  Craig,  and  Mrs  Evans,  and  the  8a^ 
vivors  of  them  equally.  In  1842  Mr  Miller  died,  having  remained,  as 
alleged,  in  possession  of  the  subjects  in  the  New  Wynd  of  Hamilton  down 
to  his  death,  when  Mrs  Patrick  took  possession,  and  continued  to  uplift 
the  rents  for  herself  or  as  factor  for  Craig  as  the  parties  respectirelj 
~~^rred,  until  she  died  in   1854.      At  that  time  Mrs  Evans  was  in 
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America^  but  she  retorned  to  this  country  in  1859.  Mr  Craig, 
after  Mrs  Patrick's  death,  took  possession,  and  drew  the  rents  of  the 
New  Wynd  property  until  his  death  in  1869.  Mrs  Evans  then 
raised  the  present  action  against  Mr  Craig*s  representatives  to  have  it 
declared  that  the  disposition  to  him  by  Miller  in  1837  was  a  conveyance  in 
trust  only,  and  that,  under  Miller's  settlement,  she  (Mrs  Evans)  was  entitled 
to  one-half  of  the  subjects  and  the  rents  thereof  from  Mrs  Patrick's  death 
in  1854.  The  L.O.  (Jerviswoode)  allowed  a  proof  at  large,  and  afterwards 
decerned  in  favour  of  the  pursuer,  upon  the  ground  that  the  true  intent  and 
meaning  of  the  documents  granted  by  Mr  Craig  to  the  pursuer  and  Mrs  Patrick 
in  1839  was  a  renunciation  on  his  part  of  all  claim  upon  the  New  Wynd 
property  to  the  same  extent  and  effect  as  if  he  had  purchased  the  same  for 
behoof  of  Mr  Miller.  The  defrs.  reclaimed,  and  contended  that  the  proof 
sJlowed  by  the  L.  O.  was  incompetent,  except  to  the  extent  of  proving  the 
authenticity  of  the  document  founded  on  by  the  pursuer.  A  declaration  of 
trast  can  only  be  proved  by  trustee's  writ  or  oath;  and  although  the  document 
in  question  was  in  Mr  Craig's  handwriting,  it  did  notamountto  an  acknowledg- 
ment that  the  subjects  were  held  by  him  in  trust  either  for  David  Miller  or 
any  one  else.  The  pursuer  maintained  that  the  granting  of  these  docaments 
to  Mrs  Patrick  and  herself  could  only  be  explained  consistently  with  the 
existence  of  a  trust  in  Mr  Craig  for  behoof  of  Miller  during  his  life,  and  on 
his  death  for  their  behoof  as  beneficiaries  under  his  settlement.  The  reason 
of  the  title  being  taken  in  Craig's  name  was  that  Miller  as  bondholder 
ooold  not  lawfully  purchase  the  property  after  having  exposed  it  to  sale  in 
^rtue  of  the  powers  contained  in  the  bond,  but  it  was  not  proved  that 
Craig  paid  the  price  alleged. 

The  Court  unanimou^y  recalled  the  L.  O.'s  interlocutor,  and  dismissed 
the  action,  with  expenses.  Their  Lordships  were  of  opinion  that,  this  being 
a  declarator  of  trust,  the  proof  was  limited  to  the  writ  or  oath  of  the  trustee, 
and  that  the  document  libelled  was  insufficient  as  a  declaration  of  trust. 

Ad, — SoL'Q^n,  Clarke  Ruthetfurd,  Agents — Hill,  Reid,  4t  Drwrnmiynd^  W.ti. 
AU.^WaU«ni,  ChUhrit.    AgwJU—M'Ewm^  A  CarmerUy  8,8.C. 

SusPN. — Hamilton  v.  Steele. — June  8. 

Partnership — Bill  between  partners, — This  was  a  suspension  of  a  charge 
on  a  bill  at  three  months  for  £200,  dated  March  17,  1870,  in  which 
Hamilton  was  drawer  and  Steele  acceptor.  The  note  prayed  for  liberation. 
The  parties  had,  by  missive  of  August  3,  1869,  entered  into  a  co-partner- 
>hip  for  the  manufacture  of  shale  oil  at  Broxburn,  but,  as  the  missive 
contained  no  term  of  endurance,  the  contract  was  terminable  at  will.  The 
boaineas  was  carried  on  for  some  time,  Hamilton  being  the  managing 
partner.  On  November  15,  18G9,  Hamilton  asked  Steele  for  an  advance 
of  £200  by  way  of  loan,  and  accordingly,  though  with  much  reluctance, 
Steele  granted  him  a  three  months'  bill  of  the  said  date  for  £200,  for 
which  Hamiltcm  granted  his  receipt,  wherein  he  bound  himself  to  pay  the 
bill  when  it  fell  due  on  the  18th  March  following  "from  the  funds  of  oil 
sold."  Both  before  and  after  the  granting  of  that  bill,  Steele  had  reason 
to  be  greatly  dissatisfied  with  the  mode  in  which  Hamilton  was  conducting 
the  business,  and  in  particular  he  complained  to  Hamilton  of  the  way  in 
which  the  latter  concealed  from  him  the  whole  affairs  of  the  concern. 
With  the  view  of  ending  the  partnership,  Steele  had  a  meeting  with 
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Hamilton  on  or  abont  let  Febniaiy,  1871,  at  which  Steele  tenninated  tlie 
partnership.  Immediately  afterwards  the  parties  advised  together  with 
their  agent  as  to  the  way  in  which  Steele  was  to  be  paid  out  certain  monies 
he  had  advanced,  and  a  verbal  arrangement  was  come  to,  bat  that 
arrangement  did  not  inclade  the  bill  of  15th  Nov.,  which  was  treated  as  t 
separate  matter,  and  which  was  to  be  paid  by  Hamilton,  in  any  event,  it 
maturity.  The  arrangement,  however,  was  never  carried  out  by  Hamilton. 
When  the  bill  fell  due,  Hamilton  could  not  pay  it,  and  to  operate  paymeot 
got  Steele  to  draw  a  bill  for  £200  on  him,  the  proceeds  of  which,  od  iti 
being  discounted,  were  used  to  meet  the  first  bill.  The  ground  of  sospo. 
and  libn.  was  that  the  bill  of  17th  March  was  a  bill  granted  by  one  partner 
to  another  for  the  purposes  of  the  copartnery — namely,  to  retire  a  prior  bill 
which  fell  avowedly  to  be  paid  out  of  company  assets.  The  answer  to  this 
was  that  a  dissolution  of  the  partnership  had  taken  place  on  Ist  Feb.,  and 
that  when  Steele  drew  the  bill  of  17th  March  on  Hamilton,  he  did  so  as  an 
individual  for  an  individual  debt,  the  circumstance  that  the  funds  therebj 
raised  were  used  to  pay  off  the  first  bill  not  being  a  matter  with  which 
Steele  had  any  concern,  would  not  have  any  effect  in  modifying  the  real 
character  of  the  transaction.  The  Court  differed  in  opinion,  Lord  Oowan 
holding  that  the  second  bill  having  been  granted  subsequent  to  the  dissola- 
tion  with  reference  to  a  debt  which  appeared  to  be  other  than  a  partnerBhip 
debt,  and  the  parties  having  changed  places  in  the  two  bills,  Steele  being 
acceptor  in  the  first  and  drawer  in  the  second,  it  lay  on  Hamilton  to  show 
that  the  second  bill  was  not  entitled  to  the  ordinary  legal  privileges 
attaching  to  such  documents,  and  that  this  not  having  been  shown  by  him 
the  note  fell  to  be  refused.  The  majority  held  that,  as  the  first  bill  was  to 
be  paid  out  of  the  company  property,  as  the  company  subsisted  after  the 
dissolution  for  the  purpose  of  being  wound  up,  and  as  the  proceeds  of  the 
second  bill  were  used  to  retire  the  first,  which  was  a  company  bill,  the 
second  bill  must  be  regarded  as  a  bill  between  partners  with  reference  to  a 
partnership  matter,  and  that,  accordingly,  recourse  could  not  be  had  to 
summary  diligence.  The  Court  held  this  opinion  in  the  view  that  a 
dissolution  had  been  conclusively  proved,  and  that  a  count  and  reckoDiog 
remained  to  take  place  between  the  parties.  The  L.  O.  had  passed  the 
note,  and  his  judgment  was  adhered  to. 

Act,-'Sol-Oen.  Clark,  CampbdL     Age/iU^T.    F.   Wtir,   S^,CL AU.- 

ScoUf  BraauL    Agent — A.  K.  moruony  8.S,C. 
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Lord  Advocate  v.  Qobdon's  Tbs. — June  8. 
(In  the  Court  of  Session,  Jan.  17,  1868,  6  Macph.  250). 

Teinds — Locality, — In  this  case  the  Lord  Advocate  objected  to  the 
rectified  scheme  of  locality  of  the  parish  of  Montrose  on  the  ground  that 
teinds  belonging  to  the  Crown,  and  allocated  on  prima  loco,  were  bishops 
teinds,  and  ought  not  to  be  localled  on  until  those  held  on  heritable  rights 
were  exhausted.  The  Court  of  Teinds,  reversing  the  judgment  of  Lonl 
Barcaple,   held  that  the  teinds   were  not  bishops*  teinds.     The  Lord 

locate  appealed. 
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The  Lord  CeANOBiiLOB  (Hatherley)— The  qaestion  depended  on  whether 
the  teinds  in  question  had  been  aoqaired  by  the  Crown  in  lieu  of  the 
bishop  of  Brechin,  whose  title  ceaseid  at  the  Reformation,  and  whether, 
previoasly  to  that  time,  the  teinds  had  been  appropriated  by  the  bishop  to 
his  owo  nse.  The  evidence  showed  that,  daring  the  previous  processes  of 
locality  the  Crown  had  been  cited  as  a  party,  and  for  at  least  a  century 
bock  bad  submitted  to  augmentations  as  if  no  such  right  as  is  now  claimed 
had  existed.  That  being  so,  it  required  the  most  cogent  evidence  to  dis- 
place the  necessary  inference  from  that  fact  Lord  CurriehiU  differed  from 
the  L  0.,  and  pointed  out  an  insuperable  difficulty  to  the  contention  of 
the  Crown,  and  that  was  how  it  came  that  the  Crown  had  now  so  small 
a  part  of  teinds  of  the  parish,  and  yet  no  gift  or  tack  of  such  teinds  had 
been  discovered.  The  Crown  had  not  explained  this  difficulty;  and  though 
the  Lord  Advocate  had  urged  that  it  was  no  duty  of  the  Crown  to  do  so, 
yet  he  (the  Lord  Chancellor)  thought  that  in  the  fiace  of  the  evidence  there 
was  such  duty.  The  only  reasonable  conclusion  from  the  whole  evidence 
was  that  these  teinds  had  not  been  bishop's  teinds  of  the  kind  described, 
and  that  they  were  not  privileged  from  contributing  to  the  augmentation 
DOW  claimed.     The  interlocutors  must  therefore  be  affirmed  with  costs. 

Lord  CuKLMSFORD  concurred. 

Lord  CoLONSAT  concurred.  The  question  was  whether  these  teinds  were 
pri?ileged  from  the  proposed  augmentation  of  stipend,  and  that  could  only 
be  made  out  by  showing  that  these  were  teinds  appropriated  by  the  bishop 
of  Brechin  at  a  particular  time  to  his  own  use.  The  law  was  that  if  that 
coald  be  made  out,  the  privilege  continued  to  the  present  day.  It  was 
difficult  to  understand  why  such  privilege  should  continue  after  the  reason 
for  it  had  ceased,  but  there  were  many  decisions  in  the  Court  to  that  effect, 
which  could  not  now  be  reversed.  It  was  to  be  observed  of  the  evidence 
that  there  was  nothing  directly  to  show  that  the  bishop  of  the  diocese  had 
ever  appropriated  these  teinds  to  his  own  use,  nor  was  there  any  evidence 
of  his  ever  having  granted  any  dispositions  or  tacks  of  the  teinds.  If  there 
had  been  any  documents  to  prove  this,  they  would  doubtless  have  been 
found,  as  the  records  were  numerous.  Again,  the  Crown  had  for  the  last 
century  treated  these  teinds  not  as  bishops*  teinds,  though  possibly  there  are 
scraps  of  entries  to  be  found  in  the  documents  which  might  make  up  a  case 
for  the  Crown,  if  there  was  no  evidence  to  the  contrary.  Still,  seeing  that 
there  was  such  evidence  to  the  contrary,  these  were  not  sufficient  to  out- 
weigh the  negative  evidence. 

Affirmed  with  costs. 


S)^e  ^C0itis^  l^ato  99^agajme  anb  ^^trtff  (Lanxt  |leporter. 

SHERIFF  COURT  OF  LANARKSHIRE,  GLASGOW.— Sheriffs 

Bell  and  Galbraith. 

Mank,  Byars,  &  Co.  V,  Millar. 

LdUn  of  Inhibition  against  Wife — Recording  Intimation. — Action  trans- 
ferred from  Small  Debt  Court.     The  S.  S.'s  interlocutor  and  note  are  as 

follows: — 
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Qlaagow,  2nd  Febraary,  1871. — Haying  heard  parties'  proeanrton, 
repels  the  preliminary  pleas  stated  in  defence,  and  the  record  having  been 
of  this  date  closed,  appoints  the  case  to  be  enrolled,  etc. 

NoU. — ^The  question  raised  by  the  preliminary  pleas  is  whether  regUtn- 
tion  of  letters  of  inhibition  by  a  husband  against  a  wife,  in  the  Geaer&l 
Register  of  Inhibitions,  is  a  valid  publication  to  the  lieges.  It  was  not  dis- 
puted that  prior  to  31  and  32  Yict.,  publication  in  the  usual  way,  vk,  at 
the  Market  Cross,  etc,  was  the  only  effectual  publication;  but  it  was  pled  (sir) 
that  by  force  of  two  statutes  passed  in  that  year — ^viz.,  31  and  32  ^ct,  cap. 
64,  sec  16,  and  cap.  100,  sec  18 — registration  in  the  Register  of  InhibitioDS 
was  now  sufficient.  The  Sheriff-Substitute  cannot  take  that  view.  It 
seems  to  him  that  no  one  can  read  these  statutes  without  clearly  seeing  that 
they  apply  solely  to  letters  of  inhibition  directed  against  a  debtor's  heritage, 
and  this  is  made  all  the  more  plain  from  the  fact  that  in  these  enaetmeuts 
letters  of  inhibition  and  a  precept  in  the  will  of  a  summons  are  dealt  with 
as  now  equivalents. 

The  pursuer  appealed.  The  Sheriff  altered  by  the  following  in- 
terlocutor:— 

Glasgow,  12th  April,  1871. — Haying  heard  parties'  procurators  on  the 
defender's  appeal,  and  made  avizandum  with  the  process,  Finds  it  instracted 
by  the  production  No.  6-1,  that  defr.  took  out  letters  of  inhibition  agaiosft 
his  wife  on  13th  January,  1870,  obtained  the  same  signetted  on  the  Uth, 
served  on  his  said  wife  on  the  15th,  and  duly  recorded  on  the  Geoerat 
Register  of  Inhibitions  on  the  19th  of  said  month:  Finds,  that  the  first 
item  of  the  account  sued  for  bears  date  February  8,  1870,  being  nearlj 
three  weeks  after  the  recording  of  the  letters,  and  the  whole  accoaot  is 
admittedly  for  farnishings  made  to  the  order  of  defr.'s  wife:  Finds,  that 
although  most  of  the  provisions  of  the  Act  31  and  32  Vict,  cap.  64,  being 
the  "Land  Registers  (Scotland)  Act,  1868,'*  relate  to  an  improvement  of 
the  system  of  registration  of  writs  affecting  heritable  property,  the  16th 
sec.  of  said  Act  nevertheless  contains  the  following  broad  and  genera) 
enactment: — "The  particular  Registers  of  Inhibitions  and  Interdictions 
throughout  Scotland  shall  be  discontinued,  and  all  diligences,  executions) 
and  other  writings  at  present  appropriate  to  those  registers,  or  any  of  them, 
shall  be  registrable  only  in  the  General  Register  of  Inhibitions,  which  shall 
be  the  only  competent  register  for  the  registration  of  inhibitions  and 
interdictions;  and  no  publication  whatever  of  such  diligences,  ezecatioiis, 
and  other  writings,  other  than  the  registration  in  said  General  Register  of 
Inhibitions,  shall  in  future  be  necessary;  but  such  registration  ahaU  for  aII 
purposes  whatsoever  have  all  the  legal  effect  of  the  publication  at  present 
in  use:"  Finds  that  the  letters  of  inhibition  produced  in  the  process  are 
among  the  "  writings"  which  were,  at  the  passing  of  said  Act,  appropriate 
to  a  particular  register  of  inhibitions  and  interdictions,  and  therefore 
appear  to  be  covered  by  the  provision  that  no  publication  of  such  ''writings,** 
other  than  registration  in  the  general  register  of  inhibitions,  shall  in  foton 
be  necessary:  Finds  further,  and  separatim,  that  by  the  18th  section  of  the 
Act  31  and  32  Victoria,  cap.  100,  being  the  "Court  of  Session  Act,  1868/' 

it  is  enacted  that  "it  shall  not  be  necessary" "  to  intimate 

letters  of  inhibition  passing  the  signet  to  the  lieges  in  any  other  way  than 

by  registration  in  the  General  Register  of  Inhibitions,"  and  also  that "  from 

and  after  registration  as  aforesaid  the  inhibition,  whether  contained  in  a 

immons  or  by  separate  letters  of  inhibition,  shall  be  held  to  be  duly 


IN  SHERIFF  COtTRTS.  S85 

intimated  and  published  to  all  concerned:"  Finds  that  it  thus  appears  that 
the  separate  letters  of  inhibition  here  founded  on  by  the  defender  required 
DO  other  publioation  than  registration,  and  accordingly  the  precept  or 
direction  contained  in  said  letters  to  the  officers  by  whom  they  are  to  be 
execQted  is  that  "  ye  cause  register  these  our  letters  and  execution  hereof 
at  the  General  Register  of  Inhibitions  at  Edinburgh  for  publication  to  our 
lieges."  Therefore  recalls  the  interlocutor  appealed  against,  and  instead  of 
repelling  simpliciter  the  preliminary  pleas,  sustains  them  to  the  effect  of 
finding  that  the  letters  of  inhibition,  No!  6-1,  are  to  all  intents  and  purposes 
as  effectual  as  if  they  had  been  published  at  the  Market  Cross:  Finds,  how- 
ever, that  the  sustaining  of  said  pleas  to  the  above  extent  does  not  exclude 
the  action,  but  merely  entitles  the  defender  to  found  on  the  inhibition  as  a 
duly  executed  and  published  writ,  and  upon  this  footing  remits  to  the 
Sheriff-Substitute  to  hear  parties  upon  the  whole  cause,  and  to  pronounce 
further  as  to  him  may  seem  just. 

Note. — Since  the  case  was  debated  before  the  Sheriff,  he  has  caused 
inquiries  to  be  made  at  the  General  Register  of  Inhibitions,  and  has  been 
obligingly  informed  by  the  keeper  of  that  register  that  out  of  59  inhibitions 
against  wives  which  have  been  registered  since  1st  January,  1869,  17  have 
not  heen  published  at  the  Market  Cross.  This  is  a  sufficient  number  to 
show  that  such  publication  is  not  considered  any  longer  necessary.  In 
point  of  fact,  publication  at  the  Market  Cross  had  long  ceased  to  be  any- 
thing more  than  an  empty  ceremony,  and  it  is  hardly  to  be  supposed  that 
if  the  legislature  considered  it  might  be  safely  dispensed  with  as  regards 
important  land  rights,  it  should  still  be  retained  in  cases  where  less 
important  rights  were  at  stake. 

■ 

SHERIFF  COURT  OF  WIGTOWNSHIRE.— Sheriffs  Hbotoe 

and  Bhind. 

Parish  of  Mochrum  v.  Parish  of  Kirkbcaidbn. 

Poor — SeUlement  of  Adulterine  Bastard. — Circumstances  in  which  it 
was  held  that  an  illegitimate  child,  born  in  adultery  while  the  mother  was 
living  separate  from  her  husband,  follows  the  settlement  of  the  hnsband 
anbsequently  acquired.     The  interlocutors  were: — 

Wigtown,  21at  February,  1871. — Having  considered  the  joint  minute.  No. 
16  of  process,  and  heard  parties'  procurators  thereon.  Finds,  in  law,  that  the 
settlement  of  a  child  born  in  adultery  by  a  married  woman  while  living 
separate  from  her  husband,  follows  a  settlement  of  the  mother  subsequently 
acquired  by  her  huiband*s  residence  in  a  different  parish;  and,  in  the 
admitted  circumstances  of  this  case,  finds  that  Joseph  Dodds,  the  husband 
of  Mary  Broadfoot  or  Dodds,  the  pauper's  mother,  having  a  subsisting  settle- 
ment in  the  parish  of  Kirkmaiden,  his  said  wife,  through  her  marriage  with 
him,  has  acquired  a  derivative  settlement  in  that  parish,  and  that  she  could 
not  acquire  an  industriiil  settlement  for  herself  even  when  deserted  by  her 
husband,  or  have  any  settlement  separate  from  his,  but  necessarily  retains 
or  follows  her  husband's  settlement  so  long  as  the  marriage  remains 
undissolved;  and  in  respect  it  is  the  law  of  Scotland  that  an  illegitimate 
child  derives  its  settlement  from  its  mother:  Finds  that  the  settlement  of 
Mary  Broadfoot  or  Dodds,  the  mother  of  Hugh  M*Culloch,  being  in  the 
parish  of  Kirkmaiden,  her  settlement  in  that  parish  ensures  to  the  said 
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Hugh  M'Culloch,  her  illegitimate  child,  notwithstanding  its  birth  in 
Wigtown  parish  before  the  acquisition  by  Joseph  Dodds  of  a  settlement  in 
-the  parish  of  Kirkmaiden:  Finds,  therefore,  that  the  existing  settlement  of 
the  pauper,  Hugh  M'Culloch,  is  in  the  parish  of  Kirkmaiden,  reserring  hoe 
statu  the  remaining  questions  between  the  pursuer  and  defender,  and  with- 
out prejudice  to  the  defender's  second  plea  in  law.      On  an  appeal,  etc 

Edinburgh,  27th  March,  1871. — ^The  Sheriff  having  considered  the 
interlocutor  appealed  against,  the  appellant's  reclaiming  petition,  the 
answers,  the  record  and  joint  minutes  of  admissions,  Nos.  16  and  17,  and 
4)rocess,  1st,  Finds  it  not  disputed  in  the  appellant's  reclaiming  petition 
that,  if  the  defender*s  parish  of  Kirkmaiden  be  the  settlement  of  Mrs  Mary 
Broadfoot  or  Dodds,  it  is  also  the  settlement  of  her  pupil  son,  Hagh 
M'CuUoch,  though  an  adulterine  bastard:  2nd,  Finds  it  disputed  by  the 
appellant  that  Kirkmaiden  ever  was  the  settlement  of  the  said  Mary  Broad- 
foot  or  Dodds,  but  on  this  point  finds  that  she  was  married  to  Joseph 
Dodds,  in  1855,  and  that  their  marriage  has  never  been  dissolved;  that 
when  the  pupil,  Hugh  M'CuUoch  (born  in  1863),  became  chargeable  to  the 
pursuer*s  parish  of  Mochrum,  Joseph  Dodds  had,  and  still  has,  a  settlement 
•by  residence  in  the  parish  of  Kirkmaiden,  and  therefore  that,  through  her 
fiubsisting  marriage  to  him,  the  settlement  of  the  said  Mary  Broadfoot  or 
X)odds  was,  and  is,  in  the  same  parish,  notwithstanding  such  residence  of 
the  said  spouses  apart  from  each  other  as  is  in  this  case  admitted:  There- 
fore, and  with  reference  to  the  above  findings,  dismisses  the  appeal,  and 
affirms  the  interlocutor,  finding  Kirkmaiden  parish  to  be  the  settlement  of 
the  pupil,  Hugh  M'CuUoch,  natural  sou  of  the  said  Mrs  Dodds. 

Act. — E.  8.  Black,  Wigtown. Alt. — A.  M^Ned-Caird,  Stranratr. 

SHERIFF  COURT  OF  ARGYLESHIRE,  INVERARAY.— Sheriffi 

Cleohobn  and  Home. 

M'Tavish  v.   M'Innes. 

i^oor  Law — Lunatic — Proof  of  Marriage. — The  inspector  of  Qlassaiy 
pursued  the  inspector  of  Kilbrandon  for  repayment  of  advances  for  main- 
tenance of  Mary  McDonald,  or  M'Callum,  in  the  Argyle  and  Bate  asylanit 
on  the  ground  that  she  is  spouse  of  Alexander  M'Callum,  a  tinker,  whose 
birth  settlement  (which  was  admitted)  is  in  Kilbrandon  parish.  The 
defender  denied  the  pauper's  marriage  with  M'CaUum.  The  Sheriflb  pr^ 
nounced  the  following  interlocutors: — 

Inveraray,  10th  March,  1871.— The  Sheriff-Substitute  having  heard 
parties*  procurators,  and  made  avizandum,  finds,  as  fact,  that  Alexander 
M'Callum  and  Mary  McDonald  were  legally  married  in  the  year  1861,  oe^ 
Shian  Ferry:  Finds  that  the  said  Alexander  M'CaUum  has  a  settlement  in 
the  parish  of  Kilbrandon  and  Kilchattan :  Finds,  as  law,  that  the  parsoer, 
as  representing  the  parish  of  Glassary,  is  entitled  to  recover  the  sum  sued 
for  as  expended  in  aliment  to  the  said  Alexander  M'Cailum  and  Mary 
M'Donald  or  M'CaUum  and  their  children;  therefore  grants  decree  for  tbe 
said  sum:  Finds  the  pursuer  entitled  to  expenses,  appoints  an  aocoonfi 
thereof  to  be  given  in,  and  remits  to  the  auditor  to  tax  and  report 

Note. — The  question  in  this  case  is  whether  Alexander  M'CaUum  and 
Mary  McDonald  were  really  married  or  not.  It  is  not  disputed  that  the 
sums  sued  for  were  expended  in  support  of  the  paapers,  and  that  if  the 
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parties  were  married  the  parish  of  Kilbrandon  is  liable.  The  evidence 
adduced  in  sapport  of  the  marriage  is  that  of  Alexander  M'Callam  himself, 
and  of  his  father  Duncan  M'Callam,  to  prove  the  marriage,  and  of  the 
father  and  his  wife  Margaret  Clark  or  M*Callum  to  prove  that  they  lived 
as  bashand  and  wife.  M*Callum  and  his  father  both  say  the  marriage  took 
place  near  Shian  Ferry  in  a  tent  or  hut  at  the  road  side.  No  one  waa 
present  but  themselves,  Mary  M'Callum  his  wife,  and  her  sister  Bella 
McDonald,  who  is  now  dead.  Margaret  M^Callum,  the  stepmother,  says 
that  they  lived  as  husband  and  wife,  and  she  considered  them  to  be  so. 
The  form  of  marriage  was  what  is  called  book'Swearing^  and  appears  to  be  a 
common  one  in  their  class  of  life.  The  form  appears  to  be  that  the  partiea 
swear  on  a  Bible  not  to  leave  each  other  during  life,  or  at  least  to  that  efifect, 
and  it  seems  to  be  a  common  one  among  tinkers.  The  S.  S.  has  no  doubt 
it  is  a  valid  form  of  constituting  marriage.  It  is  of  little  consequence 
whether  it  is  a  form  mentioned  by  institutional  writers  or  not;  it  is  recog- 
nised by  the  class  to  whom  M'Gallum  and  his  wife  belong  as  constituting 
marriage,  and  must  therefore  be  held  among  them,  at  least,  as  a  formal 
interchange  of  consent,  which  is  all  the  law  considers  necessary  for  the 
purpose. 

The  Sl  S.  is  well  aware  of  the  suspicion  with  which  the  law  looks  on  the 
erideoce  of  the  parties,  and  their  relations  as  to  the  constitution  of  a 
marriage,  but  there  is  no  doubt  that  if  this  is  clear  enough  in  itself^  and  is 
not  otherwise  discredited,  it  will  be  quite  sufficient,  at  least  for  the  purposes 
of  a  case  like  the  present  The  evidence  of  the  witnesses  as  to  the  actual 
contract  is  here  clear  enough,  and  there  is  no  discrepancy  between  them. 
The  parties  appear,  so  far  as  the  evidence  goes,  to  have  lived  as  man  and 
wife  after,  and  their  children  were  registered  as  legitimate;  doubtless  a  cer- 
tain suspicion  is  thrown  on  their  evidence  bj  the  fact  that  in  the  entries  of 
the  births  of  the  children  in  the  registers  Alexander  M'Callum  is  said  in  one 
case  to  have  been  married  at  Oban,  and  in  another  in  Glenary.  No  doubt 
this  ia  not  without  its  weight,  but  on  the  whole  the  S.  S.  is  hardly  disposed 
to  think  that  it  is  sufficient  by  itself  entirely  to  discredit  the  positive 
evidence  of  a  marriage.  Alexander  M'Callum  is  evidently  intensely 
ignorant,  and  seemed  very  stupid.  It  is  possible  that  these  entries  may 
have  been  the  result  of  accident,  or  of  ignorance,  or  stupidity.  The  extent 
to  which  he  or  those  like  him  are  apt  to  blunder  and  mislead,  unintentiou- 
^ly,  when  questioned,  is  illustrated  by  his  father  having  told  Dr  Campbell 
that  his  son  was  born  in  Ballyvicar  in  Luing,  instead  of  in  Seil,  and  by  his 
telling  the  person  who  questioned  him  about  this  very  marriage  that  his 
Bon  was  not  married,  when  he  merely  meant  that  he  was  not  married  by  a 
minister.  Had  Alexander  M'Callum  given  two  people  in  his  own  position 
the  same  incorrect  account  as  he  gave  the  registrars,  the  S.  S.  would  have 
been  disposed  to  attach  more  weight  to  it,  as  he  would  have  been  speaking 
withoat  constraint,  and  to  people  who  would  thoroughly  have  understood 
his  meaning,  but  in  the  circumstances  he  is  not  disposed  to  regard  it  as  so 
necessarily  suspicious  as  to  deprive  the  other  testimony  of  all  weight. 

Under  the«>o  circumstances,  it  seems  to  the  S.  S.  that  the  marriage  has 

been  proved,  and  that  the  parish  of  Kilbrandon  and  Kilchattan  is  therefore 

liable  for  the  amount  expended  in  the  support  of  the  woman  and  her 

children. 

Inveraray,  3d  May,  1871. — The  Sheriff  having  heard  parties'  procurators, 

>Qd  considered  the  appeal  for  the  defender  and  whole  process,  adheres  to 
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the   interlocntor  appealed  against,  and  dismisses  the  appeal:  Finds  the 
defender  liable  in  additional  expenses,  and  decerns. 

Note. — The  Sheriff  considers  that  the  proof  of  marriage  is  sufficient  in 
this  qnestion.  The  fact  of  two  children  being  registered  by  the  father  at 
an  interval  of  7  years  as  born  in  wedlock  supports  strongly  the  evidence  of 
habit  and  repute,  on  which,  independently  of  the  '^  book-swearing,"  the 
marriage  might  be  rested.  But  the  Sheriff  agrees  with  the  Sheriff- 
Substitute  that  the  evidence  of  that  ceremony  having  taken  place  is  not 
invalidated  by  the  variation  of  the  statements  as  to  the  locality,  arising  as 
these  may  quite  well  have  done  from  misapprehension  by  the  registrars  of 
the  tinker^s  story. 

AcL—D.  M'LacKUm. Alt— William  Vanglag. 


(Snglis^  Casts. 

CoNTRiBUTORy — Dirfctor*8  qualification — Special  Act  of  Pariiament" 
Signature  of  the  bill  by  director. — A  special  Act  of  Parliament  formings 
company  provided  that  there  should  be  four  directors,  and  that  the  qualifi- 
cation of  a  director  should  be  the  possession  of  25  shares  in  the  company,  and 
it  named  K.  as  one  of  the  first  directors.  K.  signed  the  bill  in  Parliament, 
which  subsequently  passed  as  the  Act,  but  never  applied  for  nor  had  allotted  to 
him  any  shares  in  the  company: — Held,  in  the  winding-up  of  the  company, 
that  K.  was  a  contributory  to  the  extent  of  25  shares. — In  re  The  North 
Kent  Railway  Extension  Co.  (Lim.);  Kincaid's  case,  40  L.  J.  Ch.  1 9. 

Railway — Contract  ultra  vires — Agreement  to  withhold  opposition  ton 
Bill, — By  articles  of  agreement  under  seal  between  defts.  of  the  one  part 
and  pit.  of  the  other  part,  after  reciting  that  pit.  was  owner  of  a  certain 
estate,  and  that  defts.  had  given  notice  of  their  intention  to  apply,  in  the 
then  session  of  Parliament^  for  an  Act  enabling  them  to  construct  s 
certain  extension  line  of  railway  in  the  said  agreement  described,  anii 
that,  inasmuch  as  the  line  of  said  railway  would  pass  through  pit's 
estate  so  as  to  intersect  and  damage  the  same,  pit.  had  intimated 
to  defts.  his  intention  to  oppose  the  passing  of  the  said  bill,  bat 
had  agreed  to  withhold  his  intended  opposition  upon  the  terms  there- 
inafter contained;  it  was  agreed,  inter  alia,  between  pit.  and  defts.. 
first,  that  in  event  of  the  bill  passing  during  the  then  session  of 
Parliament,  defts.  would  construct  the  railway  so  as  to  enter  and  pass 
through  the  estate  of  pit.  within  certain  specified  limits;  and,  second) j, 
in  the  like  event  that  defts.  would  purchase  from  pit  at  the  price  of  £2000, 
certain  land  of  his  required  for  the  construction  of  such  railway;  aod, 
thirdly,  in  the  like  event  defts.  would  pay  to  the  pit.,  in  addition  to  the 
said  sum  of  £2000,  and  within  three  calendar  months  after  the  passing  of 
the  Bill,  the  further  sum  of  £2000,  as  and  for  a  personal  compensation  for 
the  annoyance,  disturbance,  inconvenience,  damage,  loss,  and  injury  which 
be  had  sustained,  and  might  or  would  sustain  in  respect  of  the  "  sporting 
and  preservation  of  game  upon  his  said  estate,  by  or  in  consequence  of  the 
construction  of  the  said  intended  railway,  and  of  the  Parliamentary  and 
other  surveys,  and  other  works  connected  therewith  and  incidental  thereto;* 
and,  by.the  last  clause  of  the  agreement,  it  was  provided  that  the  agreement 
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shoald  be  void  if  defts.  failed  to  obtain  the  said  Act  in  the  then  present 
session  of  Parliament: — Held  {reY,  judgment  of  the  Ooart  of  Exchequer 
Chamber),  that  the  above^  agreement  was  perfectly  valid.  The  case  of  the 
Eastern  Gouniies  Railway  Company  v.  Hawkes,  5  H.  of  L.  Cas.  331 ;  24 
L  J.  Ch.  601;  commented  on  and  approved.  By  sec.  73  of  the  Landa 
Claases  Act,  a  tenant  for  life  is  forbidden  to  take  for  his  own  nse  money 
which  may  be  contracted  to  be  paid,  either  in  consideration  of  his  not 
opposing  a  bill,  or  for  any  special  damage  to  be  done  to  himself  with 
reference  to  the  severance  of  the  estate;  and  it  is  for  the  Court  of  Chancery 
to  determine  what  portion  of  such  money  is  to  be  assigned  to  the  tenant 
for  life,  in  respect  of  his  own  personal  grievance.  But  the  tenant  for 
life  is  still  perfectly  competent  at  law  to  enter  into  a  contract  for  the 
whole  estate,  for  the  whole  damage  by  severance,  and  for  the  withdrawal  of 
opposition  to  a  bill  as  the  condition  of  the  contract  that  may  be  entered 
into. — Taylor  t,  Chichester  and  Midhurst  Railway  Company  (H.  of  L.),  23  L. 
T.  Rep.  N.S.  657;  39  L-  J.  C.  P.  217. 

Limited  Company — Prospectus — Misrepresentations, — The  prospectus  of 
a  mining  company  (limited)  stated  its  object  to  be  the  working  of  a  valuable 
mine  in  Nevada.  The  articles  of  association  spoke  also  of  mining  generally 
on  other  lands  to  be  acquired.  The  directors  issued  the  prospectus  in  good 
£iith,  relying  on  the  representation  of  the  vendor  as  to  the  vast  wealth  of 
the  mine  S.,  on  the  faith  of  the  prospectus,  applied  for  100  shares.  A 
deputation  sent  out  to  survey  the  mine  contracted  for  reported  that  it  was 
valueless.  The  directors,  in  a  circular,  having  communicated  to  the  share- 
holders the  report,  and  also  stated  that  under  the  advice  of  the  deputation 
tbey  had  broken  ofif  the  contract,  and  were  about  to  purchase  other  mines, 
S.,  after  a  short  delay,  filed  a  bill  to  have  his  name  removed  from  the  list 
of  shareholders.  After  it  was  filed,  but  before  it  came  to  a  hearing,  an 
order  was  made  to  wind  up  the  company: — Held,  aff.  order  of  LL.  JJ.,  that 
notwithstanding  the  general  objects  spoken  of  in  the  prospectus,  the  mis- 
representation as  to  the  primary  one  was  sufficient  ground  for  the  rescission 
of  the  contract  by  S. ;  that  directors  are  bound  to  ascertain  the  truth  of 
the  representations  of  facts  contained  in  their  prospectus,  and  are  responsible 
if  those  assertions  are  false,  whether  they  know  them  to  be  so  or  not;  that 
under  the  98th  sec.  of  the  Companies*  Act  1862,  the  Court  has  power  to 
rectify  the  list  of  contribntories  as  well  after  as  before  the  date  of  the  order  for 
winding-up;  and  that  the  name  of  S.  ought  to  be  removed  from  the  list  of 
contribntories. — Reese  River  Mining  Co.  v.  Smith,  39  L  J.  Ch.  849. 

Payment — Remittances  to  cover  BUts — Appropriation, — Pit.  purchased 
from  the  New  Orleans  Bank  a  bill  drawn  by  them  upon  the  Bank  of 
Liverpool,  and  was  told  by  those  representing  the  N.  O.  Bank  at  the  time 
of  purchase  that  the  L.  Bank  had,  or  would  have,  funds  of  the  N.  O.  Bank 
sufficient  and  applicable  to  meet  the  bill,  and  appropriated  to  the  purpose. 
Before  the  bill  was  presented  for  acceptance  the  N.  O.  Bank  stopped 
payment,  and  the  L.  Bank  declined  to  accept  the  bill,  or  to  pay  it  at 
maturity,  on  the  ground  that  though  they  had  sufficient  funds  of  the  N.  O* 
Bank  to  meet  the  bill,  none  of  such  funds  were  specifically  appropriated  to 
the  payment  of  it  It  appeared  that  the  course  of  business  between  the 
two  banks  was  for  the  N.  O.  Bank  to  remit  to  the  L.  Bank  bills  for  collec- 
tion, and  to  draw  bills  against  the  remittances,  taking  care  to  keep  them 
always  in  funds  to  meet  the  bills  drawn  upon  them : — HeUi,  that  there  was 
no  specific  appropriation  of  the  funds  of  the  N.  O.  Bank  in  the  hands  of  the 
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Bank  of  Li  to  meet  plL's  bill,  and  that  the  statement  made  to  him  amoonted 
to  no  more  than  a  representation  of  the  coarse  of  dealing  between  the  two 
hanks,— Tham/Mm  v.  Simpitm,  39  L  J.  CL  857. 

Company — Claim  by  Seotek  Superior  in  winding-up  for  feu  dutia^^k 
company  held  a  piece  of  land  in  Scotland  subject  to  payment  of  fen  datiea.  The 
superior  was  allowed  to  enter  a  claim  for  future  feu  duties. — R&'Oartnm 
Iron  Company  ex  parte  Lord  Bipkimtone,  39  L.J.  Ch.  884. 

Lands  Clauses  Consoudation  Act — Adjoining  owner  to  tuperfiuout 
lands — Bxoqftion  of  lands  '*  within  a  town  '* — Exception  of  lands  "  vied  fitr 
huUding  purposes  " — Rights  of  pre-emption — Lands  described  in  adseriiK^ 
ment  as  *^surpltu  lands." — A  person  may  be  an  ''adjoining  owner"  to 
superfluous  lands  within  section  128  of  8  and  9  Vict.,  c.  18,  although  be 
purchased  such  adjoining  lands  from  the  company  itself     And  Semble,  it 
would  not  be  sufficient  if  his  lands  only  toochei  the  superfluous  lands  at  a 
point     To  bring  lands  within  the  exception  in  section  128,  as  ''within a 
town,**  they  must  be  encompassed  by  the  buildings  constituting  the  town. 
And  they  will  not  be  brought  within  the  exception  as  "  used  for  buiidbg 
purposes,"  merely  by  being  marked  out  in  plots  for,  and  by  being  capable 
of  being  used  for  building  purposes,  but  must  be  connected  with  building 
purposes.     All  adjoining  proprietors  have  equal  rights  of  pre-emption,  and 
if  one  only  be  plaintiff,  an  inquiry  will  be  directed  whether  any  adjoining 
owners  are  desirous  of  purchasing.     The  right  of  an  adjoining  owner  to 
claim   pre-emption  of  superfluous  lands  arises  if  within  the   ten  years 
allowed  by  the  Act  the  company  attempts  to  sell  such  lands;  and  a 
description  in  their  advertisement  of  sale  of  lands  "  as  surplus  lands  "*  is 
sufficient  to  stamp  the  lands  with  the  character  of  "  supei^uous  lauds.*' 
And  SembUy  the  existence  of  a  boundary  wall  between  the  superfluous  and 
adjoining  land  does  not  deprive  the  adjoining  owner  of  his  right  of  pre- 
emption.— London  ds  Soutk-  Western  RaiUoay  Company  v.  Blachnore  (Boose 
of  Lords),  39  L.  J.  Ch.  713. 

Shipping — Foreign  Judgment — Proceeding  in  rem  on  a  Bill  given  for 
Necessaries, — C.  in  1853  was  the  owner  of  a  registered  British  ship.  R, 
the  master,  drew  a  bill  on  C.  for  necessaries  supplied  at  Melbourne  in  Maj, 
1854.  This  bill  was  not  sent  to  England  till  after  C  *s  bankruptcy,  was 
never  accepted,  and  was  dishonoured  at  maturity.  In  Nov.,  1854,  the  sbip 
being  then  on  a  voyage,  C.  executed  a  bill  of  sale  on  the  ship  to  H.  H. 
assigned  the  bill  of  sale  to  K  in  Feb.,  1855,  who  registered  himself  as 
owner.  E.,  on  April  9,  1855,  assigned  the  bill  of  sale  to  appt  On  May 
10,  1855,  C.  became  bankrupt  The  bill  given  by  the  master  having  been 
indorsed  to  T.  and  Co.,  French  subjects,  they,  the  ship  being  at  Havre, 
brought  an  action  on  the  bill  against  the  master,  B.,  in  the  Court  of  Com- 
merce at  Havre.  Judgment  in  this  action  went  by  consent  against  B., "  bj 
privilege  upon  the  ship  " ;  and  that  judgment  having  been  confirmed  by 
the  civil  tribunal  of  the  district  on  Aug.  15,  1855,  a  sale  of  the  ship  was 
ordered.  Appt  in  Sept.,  1855,  commenced  a  suit  in  the  Civil  Tribunal  of 
Havre  to  replevy  the  ship,  when  evidence  of  the  facts  and  of  English  la^ 
was  taken.  That  court,  and  a  court  of  appeal  at  Rouen,  decided  against 
appt.  on  March  3,  1857.  On  April  13,  1857,  appt.,  for  the  first  time, 
registered  himself  as  owner  of  the  ship.  In  May,  1857,  the  ship  was  sold 
under  the  above  judgment,  and  the  respondents  were  the  buyers.  In  an 
Action  of  trover,  brought  by  appt  against  respts. : — Held  (afil  judgment  of 
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Exch.  Cham.),  that  the  jadgment  of  the  French  coart,  and  the  order  for 
the  sale  of  the  ship,  were  proceedings  in  rem^  and  that  the  title  of  respts., 
as  buyers,  was  therefore  good.  If  a  foreign  court,  having  jurisdiction,  fairly 
and  honestly  comes  td  a  conclusion,  that  judgment  cannot  be  impeached  in 
this  coantry  on  the  ground  of  mistake  in  law.  Simpson  v.  Fogo,  8  L.  T. 
Bep.  N.  S.  61  dLstiuguished. — CaUrique  v.  Imrie  (House  of  Lords),  23  L.  T. 
Bep.  N.  S.  48,  39  LJ.  C.P.  350. 

RiULWAY  Company — Liability  for  acts  of  servants — Assault  and  false 
imprisonment — A  railway  company  are  not  liable  in  an  action  for  assault 
and  false  imprisonment,  by  reason  of  one  of  their  servants  giving  a  passenger 
into  custody,  if  the  act  is  done  in  contravention  of  instructions  and  beyond 
the  scope  of  the  employment  In  an  action  against  the  company  for 
malicious  prosecution,  the  onus  of  showing  absence  of  probable  cause  is 
with  the  plaintiff,  and  it  is  not  for  the  company  to  show  that  they  under- 
took the  prosecution  with  a  knowledge  of  the  testimony  their  servants  were 
prepared  to  give. —  Walker  v.  S.-£,  Ry,  Co.;  Smith  v.  the  same,  39  L.  J. 
C.  P.  346. 

Marine  Insubance — Policy — Concealment  as  to  destination  and  port  of 
loading, — Pits.,  owners  of  the  ship  M.,  on  1 1th  Jan.,  1862,  insured,  lost  or  not 
lost,  the  cargo  on  board  "  at  and  from  Buenos  Ayres  and  port  or  ports  of 
loading  in  the  province  of  Buenos  Ayres,  to  port  or  ports  of  call  and  dis- 
charge in  the  United  Kingdom,"  etc.  The  policy  was  underwritten  by 
defi  On  Nov.  7,  1861,  the  ship  was  at  Buenos  Ayres,  and  the  agents 
o(  the  owners  entered  into  a  contract  for  a  cargo  of  bones  and  bone  ash  to 
be  shipped  at  L.  On  13th  Nov.,  the  captain,  who  was  one  of  pits.,  wrote 
to  the  other  pits,  at  Glasgow,  giving  an  account  of  L.  A  letter  of  same 
date  was  also  written  by  the  agents  to  pits,  at  Glasgow,  containing  state- 
ments about  L.  and  as  to  the  cargo  to  be  loaded  there.  It  is  a  place  situate 
upon  the  coast,  and  in  the  province  of  Buenos  Ayres.  It  has  no  artificial 
port  or  mole,  but  merely  a  "  salader  '*  or  slaughter  house  and  a  wooden 
jetty  or  pier.  Vessels  calling  there  anchor  about  a  quarter  of  a  mile  from 
the  shore  in  the  roadstead,  which  is  protected  by  natural  headlands  on  either 
side,  forming  a  kind  of  bay.  It  was  unknown  to  underwriters  in  1861. 
The  pits,  in  Glasgow  endeavoured  to  effect  an  insurance  with  E.  k  Co., 
from  Buenos  Ayres  to  L.,  and  thence  to  a  port  of  call  and  discharge  in  the 
United  Kingdom,  but  owing  to  the  high  premiums  demanded  by  E.  k  Co. 
the  negotiation  fell  through.  The  premium  charged  by  deft,  was  at  the  rate 
nsually  charged  at  that  time  for  insuring  the  same  kind  of  cargo  from 
Buenos  Ayres  direct  to  the  United  Kingdom,  and  if  information  had  been 
given  that  the  ship  had  been  going  to  load  at  L.,  underwriters  would  have 
ehaiged  a  higher  rate  of  premium.  By  the  local  laws,  ships  loading  at  L. 
are  obliged  to  return  to  Buenos  Ayres  to  clear  for  the  United  Kingdom. 
Deft,  did  not  know  of  this  regulation.  The  ship  loaded  part  of  her  cargo 
at  Buenos  Ayres,  and  then  sailed  to  L.,  where  she  stayed  26  days,  but 
only  succeeded  in  loading  16  tons  of  bones  and  bone  ash.  On  her  way  to 
Baenoe  Ayres,  whither  she  sailed  to  complete  her  cargo  and  to  clear  for 
the  United  Kingdom,  she  was  wrecked.  Pits,  brought  an  action  upon  the 
policy: — Held,  per  Kelly,  C.B.,  Keating,  J.,  Montague  Smith,  J.,  and  Brett, 
J.,  that  L.  was  a  port  within  the  meaning  of  the  policy,  but  that  the  in- 
sured were  bound  to  disclose  the  information  which  they  had  received  about 
it,  and  that  as  they  had  not  done  so,  they  could  not  recover.    HM,  further^ 
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per  Martin,  B.,  and  Cleasby,  B,,  that  L.  was  not  a  "port"  witbin  tbe 
meaning  of  the  policy: — Ueldj  by  Willes,  J.,  that  the  policy  was  procured 
by  concealing  circumstances  which,  if  disclosed,  would  have  enhanced  the 
premium,  and  therefore  that  the  insured  could  not  recover: — //eW,  per 
Cleasby,  B.,  that  there  was  no  obligation  to  communicate  to  the  under- 
writers that  L.  was  a  port  of  loading  within  the  province  of  Buenos  Ayrea, 
or  that  the  destination  of  the  vessel  was  that  port,  but  that  the  insured 
could  not  recover — 1st,  because  by  the  general  words  of  the  policy  they  had 
represented  that  it  was  uncertain  to  what  port  or  ports  the  ship  was  intended 
to  proceed,  whereas  it  was  intended  that  she  should  proceed  to  L ;  and 
2ndly,  because  when  the  ship  was  lost,  she  was  not  upon  the  voyage  to 
which  the  policy  applied. — Harrower  v.  Hutchinson  (Ex.  Ch.),  39  LJ. 
Q.  B.  229. 

Insurance — Sea  and  river  policy — Implied  warranty  of  seatoorthinm— 
Exception — Repairing  defect  before  loss. — A.  policy  of  insurance  was  effected 
on  a  vessel  **  at  and  from  Montreal  to  Halifax,  Nova  Scotia.*'  The  policy 
was  on  a  printed  form  applicable  to  river  and  inland  navigation.  The 
vessel  left  Montreal  and  arrived  at  Quebec,  the  boiler  and  engines  working 
well.  Soon  after  leaving  Quebec,  and  on  reaching  salt  water,  the  boiler 
became  leaky  and  unmanageable.  The  vessel  put  into  a  cove,  and  on 
examination  the  defect  was  found  to  be  a  small  crack  in  the  boiler.  The 
engineer  had  observed  this  crack  before  the  vessel  left  Montreal,  bat 
thought  it  of  no  consequence.  The  crack  caused  no  leak  while  the  vessel 
was  in  fresh  water,  but  was  aggravated  by  the  increased  pressure  in  salt 
water.  The  defect  was  repaired,  but  a  delay  of  sixteen  days,  caused  partly 
by  the  state  of  the  tides,  and  partly  by  the  work  of  repair,  occurred  before 
the  vessel  proceeded  on  her  voyage.  Bad  weather  came  on,  the  vessel  lost 
her  rudder,  was  driven  ashore,  and  became  a  total  wreck: — Held  by  Jud. 
Com.  of  Priv.  Council,  (rev.  judgment  of  the  Court  of  Q.  B.,  Quebec): — (l.) 
That  the  policy  was  practically  a  sea  policy  as  well  "as  a  river  policy,  the 
risk  and  duration  of  the  policy,  expressed  upon  the  face  of  it,  showing  it 
to  be  so.  (2.)  That  the  implied  warranty  of  seaworthiness  had  not  been 
complied  with.  A  different  degree  of  seaworthiness  is  required  by  lav, 
according  to  the  different  stage  or  portion  of  the  voyage  which  the  ves3el 
successively  has  to  pass  through.  But,  in  cases  where  these  several  distinct 
stages  of  navigation  involve  the  necessity  of  a  different  equipment  or  state 
of  seaworthiness,  the  vessel  must  be  properly  equipped,  and  in  all  respects 
seaworthy  for  each  of  these  stages  of  the  voyage  respectively  at  the  time 
when  she  enters  upon  each  stage,  otherwise  the  warranty  of  seaworthiness 
is  not  complied  with ;  and  here  the  insured  vessel  was  not  seaworthy  at 
the  commencement  of  that  portion  of  her  voyage  which  was  to  be  made  in 
salt  water.  (3.)  That  the  express  exception  in  the  policy  of  losses  arising 
from  unseaworthiness  did  not  exclude  the  implication  of  the  ordinary 
warranty  of  seaworthiness;  for  while  the  implied  warranty  would  only 
protect  the  underwriter  in  case  the  defect  existed  at  the  time  the  vessel 
sailed,  the  express  exception  would  protect  the  underwriter  though  the 
defect  did  not  arise  till  after  the  vessel  sailed.  (4.)  That  if  a  defect 
of  such  a  character  as  to  constitute  unseaworthiness  exists  at  the  time 
the  vessel  sails,  the  underwriter  is  not  responsible,  though  the  defect  be 
remedied  before  any  loss  arises.  Weir  v.  Aberdeen,  2  R  &  Aid.  333, 
disapproved. — Quebec  Marine  Insurance  Company  v.  The  Commercial  Bunk 
f  Canada,  22  L.  T.  Rep.  N.  S.  559;  39  L.  J.  R  C.  53. 


THE 


JOURNAL  OF  JURISPRUDENCE, 


THE  MASTER  AND  SERVANT  ACT,  1867  * 

(Continued  from  July  Number). 

IIL  Forms  of  Procedure. 

The  provisions  as  to  forms  of  procedure  are  very  different  from  those 
under  the  prior  statutes;  and  hence  the  decisions  on  these  prior  statutes 
are  of  little  or  no  use  in  reference  to  the  existing  law.  But  besides 
giving  a  certain  form  of  process,  the  Master  and  Servant  Act,  by  the 
twenty-first  section  and  relative  schedule,  incorporates  the  Summary 
Procedure  Act,  1864  (27  and  28  Vict,  a  53),  with  it;  and  the  pro- 
visions in  this  latter  statute,  except  when  they  are  inconsistent  with 
the  express  enactments  of  the  Master  and  Servant  Act  itself,  must  be 
kept  in  view  in  any  proceedings  that  may  be  taken. 

The  fourth  section  of  the  Act  provides,  that  wherever  the  employer 
or  employed  is  to  be  complained  against,  the  party  feeling  aggrieved 
may  lay  an  information  or  complaint  in  writing-f-  before  a  justice, 
magistrate,^  or  sheriff,  setting  forth  the  grounds  of  complaint,  and  the 
amount  of  compensation,  damage,  or  other  remedy  claimed.  The 
justice,  magistrate,  or  sheriff,  is  then  to  issue  a  citation  to  the  party 
complained  against,  setting  out  the  grounds  of  complaint  and  the 
amount  claimed,  and  requiring  such  party  to  appear  before  two  justices, 
or  before  a  magistrate,  or  before  the  sheriff,  to  answer  the  matter  of 
the  information,  so  that  the  same  may  be  then  and  there  heard  and 
determined. 

From  the  third  schedule  it  appears  that  the  citation  itself  need  not 
contain  the  grounds  of  complaint  and  the  amount  claimed,  except  in 
having  a  copy  of  the  claim  prefixed  or  attached  to  it 

• 

*  We  are  indebted  for  the  following  ezposition  of  thii  important  and  difficult  itatate 
to  the  kindneaa  of  Mr  Patriok  Fbasbr,  LL.D.,  Sheriff  of  Renfrewshire.  It  ia  to 
form  part  of  the  new  edition  of  his  work  on  Master  and  Servant,  now  in  the  press.  In 
last  number  an  error  was  committed  on  p.  888,  line  16  from  the  bottom,  where  the 
words,  "does  not  apply  to  Scotland,**  were  intended  to  refer  to  the  Amending  Act,  6 
and  7  Vict.,  c.  40,  the  reference  to  which  was  dropped  out,  and  not  of  course  to  the 
Act  17  Geo.  HI.,  c.  66. 

t  By  the  intemetation  clause,  it  is  declared  that  the  word  writing  shall  indnde 
frinttng.  X  **  Magistrate**  does  not  apply  to  Scotland  (sec  2). 

TOU  XV.,  NO.  CLXXIV. — AUG.,  1871.  2d 
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A  considerable  change  upon  the  former  law  is  effected  by  tbis 
enactment  The  complaint  does  not  require  to  be  upon  oath.  The 
justice  cannot  issue  an  immediate  warrant  for  apprehending  the  party 
complained  o£  A  citation,  as  in  ordinary  civil  process,  is  substituted 
for  a  warrant  to  apprehend. 

The  Summary  Procedure  (Scotland)  Act,  27  and  28  Vict,  c  53. 
sec.  24,  provides :  "  In  all  cases  in  which  no  time  is  already  or  shall 
be  hereafter  specially  limited  for  instituting  any  complaint  for  the  re- 
covery of  any  penalty  or  sum  of  money,  or  for  conviction  for  any 
statutory  offence  punishable  on  summary  conviction,  in  the  Act  of 
Parliament  relating  to  each  particular  case,  such  complaint  shall  hi 
instituted  within  six  months  from  the  time  when  the  matter  of  sacb 
complaint  arose." 

In  a  complaint  presented  under  this  Act  by  a  master  against  hb 
servant,  as  being  guilty  of  an  offence  within  4  Greo.  IV.,  c  34,  by 
absenting  himself  during  the  currency  of  his  contract  of  service,  tbe 
workman  having  been  apprehended  and  brought  before  the  justices, 
pleaded  guilty,  and  was  sentenced  accordingly.  A  bill  of  suspension 
was  passed,  in  respect  the  complaint  was  not  instituted  within  the  time 
limited  by  s.  24  of  the  Summary  Procedure  Act,  the  Court  being  of 
opinion  that  the  matter  of  complaint  arose  in  the  sense  of  the  Act 
when  the  workman  absented  himself  from  his  work  (LauUaw  t. 
Sharkey,  Nov  26,  1866,  5  Irv  343). 

The  time  of  appearance  is  regulated  by  a  5.  It  is  not  to  be  less 
than  two,  nor  more  than  eight  days  from  the  date  of  citation.  The 
summons  is  to  be  served  on  the  party  complained  against,  by  being 
delivered  to  him,  or  left  at  his  usual  place  of  abode  or  business,  not 
less  than  two  days  before  the  time  appointed  for  his  appearance  (sea  6 
If  he  do  not  appear,  the  judge,  after  proof  on  oath  of  the  service  of  the 
citation,  may  issue  a  warrant  of  apprehension  of  the  party,  in  order  to 
the  hearing  of  the  complaint  If  it  appear  to  the  judge  that  the  party 
complained  against  is  about  to  abscond  after  the  complaint  has  been 
laid,  he  may  issue  a  citation  requiring  him  to  appear  before  a  justice 
or  shenff  not  later  than  twenty-four  hours  from  the  date  of  citation. 
and  to  find  security,  with  or  without  sureties,  for  his  appearance  to 
answer  the  complaint;  and  if  he  fail  to  appear,  or  fail  to  find  security, 
the  judge  may  order  him  to  be  detained  in  safe  custody  until  tbe 
hearing  of  the  complaint 

Form  of  Complaint — The  complaint  or  information  must  be  in 
writing,  or  printed.  A  statutory  form  has  been  given  of  a  complaint 
where  it  has  been  laid  before  the  sheriff;  but  there  is  no  statutory  fonn 
of  complaint  before  justices  in  Scotland,  and  a  form,  as  applicable  to 
justices,  may  be  taken  from  the  Summary  Procedure  Act,  schedule  A. 
The  Master  and  Servant  Act,  s.  20,  enacts  "  that  the  several  forms  in 
the  third  schedule  to  this  Act  contained,  or  forms  to  tbe  like  effect, 
shall  be  deemed  valid  and  sufficient  in  law,  and  no  objection  shall  be 
taken  or  allowed  for  any  alleged  defect  therein,  either  in  substance  or 
in  form."    The  Summary  Procedure  Act,  s.  5,  contains  a  similar  enact* 
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ment  The  effect  of  this  provision  came  to  be  considered  in  M'Dade 
V.  Henshelwood,  1868,  1  Couper  67.  A  complaint  was  laid  by  a 
master  against  a  workman,  which  did  not  set  forth,  except  in  a  very 
inferential  way,  the  contract  said  to  be  broken.  It  was  objected  that 
there  was  no  relevant  complaint;  but  the  Court,  giving  effect  to  the 
twentieth  section,  repelled  the  objection.  The  fifth  section  of  the 
Summary  Procedure  Act  also  allows  amendments  on  the  complaint,  to 
be  made  at  any  stage  of  the  proceedings,  which  do  not  change  the 
character  of  the  offence  charged.  It  was  held  competent  to  make  an 
amendment,  alterinpr  the  date  of  the  offence  from  one  year  to  another 
{Jackson  v.  Jones,  5  Irv.  409). 

The  description  of  any  statutory  offence  must  be  at  least  as  particular 
as  that  used  by  the  statute.  In  many  cases  it  must  be  more  so. 
From  the  cases  it  may  be  collected,  that  where  an  Act,  in  describing 
the  offence,  makes  use  of  general  terms  which  embrace  a  variety  of 
circumstances,  it  is  not  enough  that  a  conviction  follow  the  words  of 
the  statute,  but  it  is  necessary  to  state  what  particular  fact  prohibited 
has  been  committed.  Thus  in  Rex  v.  James  (Cald.  458),  being  a  con- 
viction under  22  Qeo.  III.,  a  47,  sec.  13,  as  to  insuring  tickets  in  the 
then  public  lotteries.  Justice  Willes  said :  "  In  summary  convictions 
the  charge  must  be  precisely  set  out.  This  charge  is  general,  and  does 
not  point  out  that  against  which  the  party  is  to  defend  himself.  The 
evidence  cannot  go  further  than  the  charge.  You  should  have  alleged 
the  fact  in  the  information,  in  the  same  manner  as  you  have  in  the 
evidence.  As  to  the  defendant's  not  coming  in  upon  the  summons,  he 
was  not  obliged  to  do  it;  the  charge  was  too  indefinite  to  call  upon 
him  to  answer  it"  And  per  BuUer,  J.:  "  It  is  not  true  that,  in  framing 
a  conviction,  it  is  sufficient  to  follow  the  words  of  the  statute  in  all 
cases.  In  some,  indeed,  it  may — ^as  where  the  statute  gives  a  particular 
description  of  the  offence;  but  it  is  otherwise  where  a  particular  offence 
is  included  under  a  general  description.  Where  a  particular  act  con- 
stitutes the  offence,  it  may  be  enough  to  describe  it  in  the  words  of 
the  Legislature;  but  where  the  Legislature  speaks  in  general  terms, 
the  conviction  must  state  what  act  in  particular  was  done  by  the  party 
offending,  to  enable  him  to  meet  the  charge "  (Paley  on  Summary 
Convictions,  4th  ed,  pp.  179-181). 

The  complaint  need  not  set  forth  at  length  the  sections  of  the  statute 
on  which  it  is  founded  (per  Lord  Jeffrey  in  Frame  v.  Campbell,  June  9, 
1^36;  and  per  Lord  Chancellor  on  appeal,  June  18,  1839.  Black  v. 
Marshall,  1  Broun  564;  Thomson  v.  Wardlaw,  5  Irv.  49).  See 
Summary  Procedure  Act,  s.  4.  Care,  however,  must  be  taken  that 
the  correct  section  be  specified,  if  a  section  be  specified  at  alL  It 
would  seem  to  be  competent  to  found  upon  the  statute  generally, 
withoutspecifying  the  particularsection  (Thomsony,  Wardlavf,5  Irv.  45). 

In  reduction  of  the  judgment  of  the  justices,  pronounced  in  a  com- 
plaint under  7  and  8  Vict,  c  112  (Merchant  Seamen's  Act),  it  was 
held  that  the  action  was  irrelevant,  in  respect  the  ground  of  reduction 
was  Uid  on  a  section  of  the  Act  not  founded  on  in  the  original  com- 
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plaint  The  summons  "sets  first  out  the  petition  to  the  jnstiGies, 
founded  on  a  particular  section  of  the  statute  (the  29th),  cluming  a 
penalty  imposed  by  that  section;  and,  secondly,  the  absolvitor  from 
that  complaint  by  the  justices.  But  the  ground  of  reduction  is,  not 
that  the  twenty-ninth  section  imposed  the  penalty,  but  that  the  penalty 
was  imposed  by  the  fourth  section;  so  that  the  summons  condndes 
that  the  judgment  refusing  the  penalty  under  the  twenty-ninth  section 
was  wrong,  because  there  was  a  penalty  imposed  by  the  fourth  section. 
It  is  not  easy  to  suppose  a  more  manifest  instance  of  a  non  aequitur'* 
(per  Lord  FuUerton,  in  Ramsay  v.  Bruce,  Nov.  30,  1849,  12  D.  243; 
see  also  Megget,  1  Mar.  1823,  2  S.  261;  Parlanev.  Templeton,\^io, 
4  S.  121 ;  Byrnes  and  others  v.  Dick,  where  a  similar  question  was 
raised  under  the  recent  Mercantile  Marine  Acts;  and  the  reference  in 
the  petition  to  the  statute  on  which  it  proceeded  was  held  sufficient; 
Feb.  23,  1853,  1  Irv.  145;  25  Jur.  263. 

The  complaint  should  set  forth  specifically  the  contract,  so  as  to 
show  that  the  parties  stand  towards  each  other  in  the  relation  of 
master  and  servant;  the  nature  and  kind  of  work;  the  locus  delidi; 
and  nature  of  the  offence.  The  terms  of  the  contract  must  not  be 
vaguely  and  indefinitely  stated.  A  complaint,  however,  which  charges 
a  workman  with  a  breach  of  contract,  "  in  terms  of  the  regulations  of 
the  petitioner's  work,"  will  be  sustained,  although  such  regulations  be 
not  minutely  stated  in  the  petition,  provided  a  copy  have  been  pro- 
duced along  with  it  {Milroy  v.  Sneddon,  May  20.  1839, 2  Swin.381). 
The  place  of  delict  ought  to  be  specifically  set  forth.  This  is  of  the 
essence  of  the  complaint  (Yeaman  v.  Tod,  July  11,  1836,  1  Swin. 
247);  but  in  a  complaint  against  an  apprentice  for  misconduct  and 
ill  behaviour,  the  Court  held  that  there  was  sufficient  specification  of 
the  locus  delicti  by  the  designation  of  the  masters  being  given,  by  ^ 
statement  that  the  apprentice  was  in  their  service,  and  by  the  &ct  of 
the  ofience  being  one  which  must  have  been  committed  where  the 
business  was  carried  on  (Crawford  v.  Wilson,  November  19,  1838, 2 
Swin.  200).  As  complaints  are  not  regular  legal  instruments,  the 
proceedings  will  not  be  quashed  although  they  contain  erasures 
{Oerrond  v.  Gould,  May  20,  1839,  2  Swin.  390).  The  petition  is  not 
informal,  though  it  be  undated,  if  a  date  be  affixed  to  the  citation 
{Crawford  v.  Wilson,  November  19,  1836,  2  Swin.  200).  And  a 
petition  was  sustained,  though  it  founded  on  *'  an  Act  of  Parliament 
passed  in  the  reign  of  his  late  Majesty  Gkorge  II.,  c.  34/'  instead  of 
Geo.  IV.,  c.  34;  and  this  because,  by  the  date,  June  17, 1823,  and  title 
having  been  given,  the  identification  of  the  statute  was  complete 
(Black  V.  Marshall,  June  8,  1843,  1  Broun  564).  The  petition  nee^l 
not  be  signed  on  every  page  (Morrison  v.  KhuU,  December  6, 1841,2 
Swin.  584).  The  prayer  of  the  petition  ought  to  be  conformable  to 
the  wrong  sought  to  be  redressed,  and  to  the  remedy  provided  for  it 
by  the  statute  (AhhoU  v.  Matthew,  May  24,  1834,  6  Jur.  342). 

A  contract  of  service  must  be  averred,  and  the  nature  of  the  service 
Where  a  commitment  merely  set  forth  that  the  complaint  had  been 
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made  against  A.,  servant  to  B.,  for  misconduct  in  his  said  service,  it 
was  held  bad  for  not  stating  the  nature  of  the  service  {Re  Copestick, 
1  New  Sesa.  Caa  181);  and  the  same  was  found  with  regard  to  a 
warrant  whic)i  stated  that  A.,  a  miner,  had  contracted  to  serve  B.  & 
Co.,  but  did  not  add,  in  the  employment  of  miner  (Rex  v.  Lewis,  1  D. 
and  L  822).  But  the  Court  (though  with  some  hesitation)  sustained 
a  complaint  which  averred  merely  that  the  defender,  "weaver  in 
Lanark,  being  the  workman  of  the  said  complainer,  weaving  agent,  to 
execute  certain  work,  to  weave  into  cloth  a  quantity  of  warp  and  weft 
which  was  delivered  to  the  said  employed,  did  unlawfully  neglect  or 
refase  to  fulfil  the  said  contract"  It  was  objected  that  there  was 
here  no  statement  that  there  was  a  contract  of  service,  in  terms  of  the 
statute.  But  the  Court  held  that  the  expressions,  that  the  defender 
was  a  workman,  a  weaver;  that  he  was  employed;  and  employed  to 
do  a  certain  work,  amounted  to  an  averment  of  a  contract  of  service 
[M'Dade  v.  Henshelwood,  1  Couper  67). 

The  Summary  Procedure  Act,  27  and  28  Vict,  a  53,  sec  4  and 
schedule  A,  directs  that  the  prosecutor  shall  set  forth  in  the  body  of 
the  complaint  certain  things,  and,  inter  alia,  shall  "  state  shortly  the 
nature  of  ihe  forfeiture  or  penatty,  and  the  alternative'* 

A  complaint  bearing  to  be  presented  under  the  Summary  Pro- 
cedure Act,  and  libelling  on  4  Geo.  IV.,  c.  34,  after  setting  forth  the 
bets  said  to  constitute  the  ofifence,  proceeded  thus:  ''Whereby  the 
said  David  Thomson  is  liable  to  be  committed  to  the  house  of  cor- 
rection, there  to  remain  and  be  held  to  hard  labour  for  a  reasonable 
time,  not  exceeding  three  months,  and  to  have  abated  a  proportional 
part  of  his  wages  for  such  period  as  he  shall  be  so  confined."  It  was 
held  that,  according  to  the  circumstances  of  the  case  as  disclosed  in 
the  evidence,  the  justice  had  three  alternatives — {\st)  imprisonment 
with  hard  labour,  and  abatement  of  wages,  (2(2)  abatement  of  wages 
merely,  (3c2)  discharge  from  the  service;  that  the  prosecutor  having 
stated  only  the  first  of  these  three  alternatives  in  his  complaint,  it  was 
substantially  defective  and  objectionable;  and  the  sentence  of  the 
justices  convicting  the  accused,  and  adjudging  him  to  be  imprisoned 
with  hard  labour,  was  suspended  {Thomson  v.  Wardlaw,  Jan.  23, 
1865,  5  Irv.  45). 

Unless  the  party  complained  against  appear  personally  or  by  his 
procurator,  the  justice  or  sheriff  has  no  power  to  proceed  with  the 
case  in  absence,  such  being  the  plain  import  of  the  provision  in  s.  7 
of  the  Master  and  Servant  Act  Therefore  the  procedure  in  absence 
authorized  by  a  7  of  the  Summary  Procedure  Act  cannot  be  adopted, 
because  it  is  inconsistent  with  s.  7  of  the  Master  and  Servant  Act 

The  Execution  of  Orders  and  Warrants  may,  by  Summary 
Procedure  Act,  &  8,  whether  against  parties  or  witnesses,  be  executed 
by  an  officer  of  the  Court,  or  by  any  constable,  although  addressed  to 
officers  of  the  Court  issuing  the  warrant,  and  at  any  place  within 
Scotland  by  any  constable  or  other  officer. 

With  reference  to  the  execution  of  warrants  beyond  Scotland,  s.  9 
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of  the  Summary  Procedure  Act  provides  that  the  provisions  of  11 
Geo.  IV.,  and  1  Will.  IV.,  c.  37,  shall  be  applicable  to  the  execution  of 
convictions  or  judgments  pronounced  under  the  Summary  Procedure 
Act,  and  that  the  provisions  of  11  and  12  Vict.,  c.  42,  shall  be  ex- 
tended and  made  applicable  to  all  warrants  issued  in  Scotland  nnder 
the  authority  of  that  Act.     The  provisions  of  those  two  Acts  are— (I) 
An  oflScer  conveying  any  prisoner  to  any  jail  or  before  a  magistrate, 
may  convey  him  through  any  county  adjoining  that  over  which  the 
magistrate  possesses  jurisdiction,  or  that  in  which  the  jail  is  situated 
to  which  such  prisoner  is  to  be  committed  (11  Geo.  IV.,  and  1  Will. 
IV.,  c.  37,  sec.  6).     (2.)  Witnesses  may  be  cited  in  any  part  of  Scot- 
land, though  they  do  not  reside  within  the  jurisdiction  of  the  magis- 
trate granting  the  warrant  of  citation   (sec.   8).     (3.)  Sentences  or 
decrees  for  any  pecuniary  penalty  or  expenses  may  be  enforced  again.^ 
the  person  or  effects  of  the  party  liable,  in  any  other  county,  as  well 
as  in  the  county  where  such  sentence  or  decree  is  pronounced;  the 
sentence  or  decree  is  to  be  indorsed  by  a  magistrate  of  such  other 
county  {ihid,  sec.  8).     (4.)  A  warrant  granted  by  a  sheriff  or  justioe 
of  the  peace  in  Scotland  may  be  executed  in  England  by  a  justice  in 
the  place  in  England  where  the  defender  resides,  indorsing  the  warrant; 
and  the  warrant  so  indorsed  shall  be  sufficient  authority  to  the  officer 
to  execute  the  same  by  apprehending  the  person  against  whom  it  is 
granted,  "  and  to  convey  him  into  the  county  or  place  in  Scotkod 
next  adjoining  to  that  part  of  the  United  Kingdom  called  England, 
and  carrying  him  before  the  sheriff,  steward-depute  or  substitute,  or 
one  of  the  justices  of  the  peace  of  such  county  or  place;  and  which 
said  sheriff,  steward-depute  or  substitute,  or  justice  of  the  peace,  U 
hereby  authorized  and  required  thereupon  to  proceed  in  such  and  tht 
same  manner,  according  to  the  rules  and  practice  of  the  law  of  Scot- 
land,  as  if  the  said  offender  had  been  apprehended  within  such 
county  or  place  in  Scotland  last  aforesaid."    Under  the  prior  statute, 
13  Geo.  III.,  c.  31,  which  says  that  the  person  apprehended  in  England 
is  to  be  conveyed  to  the  county  in  Scotland  " next  adjacent"  it  was 
held  not  competent  to  convey  the  offender  by  sea  to  a  county  in 
Scotland  not  geographically  adjacent  to  England  {Matthews  v.  Glasgoit 
Iron  Co.,  1  Swin.  393).     The  workman  in  this  case,  who  had  deserted 
his  service  at  Glasgow,  had  gone  to  Liverpool,  and  was  apprehended  in 
that  town,  and  brought  back  to  the  city  of  Glasgow  and  imprisoned 
there.     The  Ck)urt  held  the  imprisonment  illegal,  seeing  that  before 
reaching  Lanarkshire  the  workman  was  carried  past  the  shores  of 
Wigton,  Ayrshire,  and  Renfrewshire,  and  the  words  in  the  statute, 
"  next  adjacent,"  mean  geographically  next  adjacent. 

A  Scotch  warrant  may  be  indorsed  by  an  Irish  justice  in  like 
manner  (12  and  13  Vict.,  c.  69,  sec.  15).  In  one  case,  where  the 
officer  had  to  carry  the  offender  by  sea  from  Ireland,  and  was  obliged 
by  the  regulations  of  the  steamer  to  land  at  an  intermediate  port  in 
Scotland,  the  fact  that  he  did  not  thereafter  continue  his  route  by  l*nd 
from  county  to  county  to  the  place  of  trial,  but  resumed  it  by  sea,  was 
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held  not   to  vitiate  the  execution  {Mackay  v.  M'Adam,  June  16, 
1854,  1  Irv.  497). 

A  warrant  granted  in  England  by  a  justice  of  the  peace  there,  for 
the  apprehension  of  a  person  in  Scotland,  may  be  indorsed  by  a  Scotch 
justice,  and  carried  into  eflfect  in  Scotland  (Watson  v.  Wood,  1  Swin., 
339;  11  and  12  Vict.,  a  42,  sec.  14).  It  is  not  necessary,  before 
carrying  the  person  apprehended  into  England,  to  take  him  first  before 
a  Scotch  justice  for  examination,  though  that  is  not  incompetent 
[MacKay  v.  M*Adam,  1  Irv.  497).  An  Irish  warrant  may  be 
indorsed  and  carried  into  efiTect  in  Scotland  (12  and  13  Vict.,  c.  69, 
sec  14). 

Adjournment  of  Hearing, — The  party  complained  against  may 
require  that  the  hearing  should  be  adjourned  for  a  period  of  not  less 
than  forty-eight  hours,  and  this  requisition  must  be  complied  with  if 
made  before  the  examination  of  any  witness  on  the  merits  shall  have 
eommenced;  but  no  such  requisition  shall  be  competent  when  a  copy 
of  the  complaint  shall  have  been  delivered  to  the  respondent  personally 
forty-eight  hours  before  the  hearing  (Summary  Procedure  Act,  s.  11). 
Notwithstanding  the  latter  provision  in  the  Summary  Procedure  Act, 
there  can  be  no  doubt  that  the  judge  can  adjourn  the  hearing  if  he  see 
cause;  and,  indeed,  a  20  of  the  Master  and  Servant  Act  makes  this 
quite  clear,  at  least  with  regard  to  proceedings  before  the  Sheriff, 
because  it  provides  that  these  "  may  be  in  the  form  of  a  summary 
petition,  and  followed  by  the  usual  forms  of  procedure  applicable  to 
summary  petitions  in  the  Sheriff  Court.*'  The  twelfth  section  of  the 
Summary  Procedure  Act  itself  recognises  the  power  of  the  Court  to 
order  an  adjournment,  though  it  denies  the  right  to  the  respondent 
to  demand  such  an  adjournment.  When  the  respondent  has  appeared 
and  pleaded,  it  is  in  the  discretion  of  the  judge  either  to  proceed  with 
the  trial  or  postpone  the  diet,  even  although  both  parties  may  concur 
iu  a  motion  for  adjournment  {Anderson  v.  Allan,  Mar.  7,  1868,  6 
Macph.  557).  One  justice  (where  two  may  be  necessary  to  convict) 
may  adjourn  the  hearing  (Carruthers  v.  Jones,  5  Irv.  398;  Robertson 
V.  Duke  ofAthoU,  Oct  25,  1869,  8  Macph.  57). 

Several  workmen  were  apprehended  at  nine  o'clock  in  the  evening, 
for  an  offence  under  4  Geo.  IV,  c.  34,  sec.  3.  They  were  locked  up 
all  night,  having  no  means  of  communicating  with  any  legal  adviser. 
At  half-past  seven  next  morning  they  were  taken  before  a  justice, 
when,  before  the  case  was  gone  into,  they  requested  an  adjournment, 
to  enable  them  to  procure  legal  assistance.  This  was  refused,  and  the 
charge  proceeded  with,  which,  as  it  was  against  all  the  defendants,  was 
heard  against  all  at  the  same  time.  The  justice  convicted  each 
defendant,  and  ordered  ten  shillings  of  the  wages  due  to  each  to  be 
abated.    The  conviction  was  held  good. 

Per  Cockbum,  C.  J.:  "The  intention  of  the  statute  was,  that  it  should 
not  be  in  the  power  of4)he  justices  to  refuse  a  party  legal  assistance 
upon  a  summary  hearing  when  he  desired  it;  but  when  the  matter 
resolves  into  a  question  of  adjournment,  I  think  that  though  it  would 
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have  been  proper  for  the  jastice  to  have  adjonmed  under  the  dream- 
stances,  yet  the  statute  does  not  touch  his  discretionary  power  upon 
the  subject.  As  to  the  parties  being  all  tried  at  once,  that  proceeding 
was  not  intended  to  deprive  each  of  the  testimony  of  the  others,  bat 
was  thought  to  be  a  convenient  method  of  disposing  of  the  whole 
matter.  As  to  the  abatement  of  wages,  I  think  the  statute  applies 
equally  to  wages  already  due  as  to  wa^^es  to  become  due"  {Reg  v. 
Biggins,  Jan.  16,  1862,  5  L.  T.  N.  S.  605). 

In  overruling  the  objection  to  the  want  of  a  previous  summons,  the 
Court,  in  the  case  of  Rex  v.  Aikin  (8  Burr.,  1786,  Nov.  20,  1765:i, 
laid  great  stress  upon  the  fact  that  the  defendant,  upon  his  appearance, 
did  not  desire  farther  time  to  prove  his  innocence  or  produce  his  wit- 
nesses; and  upon  a  later  occasion,  on  which  Lord  Eenyon  pronounced 
a  decision  to  the  like  effect,  his  words  were :  "  Justice  requires  that  a 
party  should  be  duly  summoned  and  fiiUy  heard  before  he  is  con- 
demned; but  if  he  be  stated  to  be  present  at  the  time  of  the  proceed- 
ing, and  to  have  heard  all  the  witnesses,  and  not  to  have  asked  for  aaj 
further  time  to  bring  forward  his  defence,  if  he  had  any,  this  at  iJl 
times  has  been  deemed  sufficient"* 

If  the  party  complained  against  appear,  the  procedure  to  be  adopted 
is  that  regulated  by  the  Summary  Procedure  Acts;  for  the  Master 
and  Servant  Act  itself  only  says,  'Hhat  upon  the  hearing  of  anj 
information  or  complaint  under  the  provisions  of  this  Act,  two  justices, 
or  the  magistrate  or  sheriff,  after  due  examination,  and  upon  the  proof 
and  establishment  of  the  matter  of  such  information  or  complaint, 
may,''  etc.  The  Summary  Procedure  Act,  s.  14,  provides  that  the 
complaint  shall  be  read  to  the  respondent  This,  however,  is  an- 
necessary,  because  he  has  been  already  served  with  a  copy  of  it  The 
respondent  is  to  be  required  to  plead;  that  is,  to  state  whether  he  is 
guilty  or  not  guilty,  which  is  the  language  rather  of  proper  crimind 
prosecutions  than  of  a  civil  suit  If  no  objections  are  stated  to  the 
relevancy,  or  are  repelled,  or  are  obviated  by  amendment,  the  plea  of 
guilty,  if  that  be  given,  is  to  be  recorded  and  signed  by  the  respondent 
If  the  plea  be  not  guilty,  then  the  complaint  must  be  proved,  and  both 

*  JUxY.  Stone,  Jane  20,  1801,  I  Bast  639.  Rex  v.  Clarke,  June  26,  1844,  6  Q.  & 
349.  And  see  M*V%e  and  Linch  y.  Dikes,  May  2S,  1856,  2  Irv.  429,  decided  nnder 
6  Geo.  IV.,  0.  129,  where  an  objection  that  the  accuaed  bad  at  the  trial  asked  farther 
time  to  lead  evidence,  and  been  refused,  was  repelled,  in  respect  that  no  note  of  sop^ 
application  appeared  on  record.  See  also  MiUoy  ▼.  Sneddon,  May  20, 1839,  2  Swia. 
881.  And  in  M*Lean  v.  Macfariane,  9  Mar.  1863,  4  Irr.  361,  where  the  ground  of 
suspension  was  oppressioo,  inasmuch  as  no  time  had  been  afforded  the  sospeiMier  to 
lead  proof  or  obtain  the  assistance  of  a  law  agent,  the  Court  refused  the  application,  on 
the  ground  that  tiiere  was  no  suffident  averment  that  delay  had  been  asked  for  aad 
refused,  though  at  the  bar  that  averment  was  made,  and  proof  of  it  oflfoied ;  and  tiia 
Court  contrasted  the  case  with  that  of  Orr  v.  M*CaUum,  June  25,  1856,  8  Irv.  1S3. 
And  in  Byrnes  and  others  v.  Dick,  Feb.  28,  1858.  1  Irv.  146,  decided  under  the 
Mercantile  Marine  Acts,  an  objection  that  the  suspenders  on  being  af^trriiended, 
were  at  once  put  on  trial,  whereas  the  warrant  granted  was  only  for  bringing  them  op 
for  examination,  was  repelled,  on  the  ground  tlukt  it  did  not  appear  that  farther  time 
had  been  asked.  And  see  also  the  recent  case  of  Macnab  v.  Stewart,  Nov.  26, 1866, 
5  Irv.  346. 
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pnrsuer  and  respondent  are  now  competent  as  witnesses.  The  judg- 
ment may  be  pronounced  by  the  justice  at  the  same  or  at  an  adjourned 
diet  The  evidence  need  not  be  recorded;  and  although  this  may  be 
required  by  either  of  the  parties,  the  judge  is  not  bound  to  attend  to 
their  requisition  {Anderson  v.  Cooper,  1  Couper  18;  Oardner  v. 
Dymock,  5  Irv.  13).  The  result  of  this  is,  that  there  can  be  no  review 
by  the  Supreme  Court  on  the  merits  {Gardner,  Ibid). 

The  complaint  must  be  proved  by  legal  and  sufficient  evidence. 
Bat  if  evidence  be  admitted  without  objection  before  the  justices — 
sach  as  a  written  document — without  formal  proof  of  its  authenticity 
or  execution,  the  objection  of  insufficiency  of  proof  will  not  be  sustained 
on  review  by  the  Supreme  Court  Thus,  a  party  having  pleaded  not 
guilty  to  a  complaint  lodged  against  him  under  this  statute,  there  was 
produced  in  proof  a  letter  of  engagement  to  serve,  bearing  to  be  signed 
by  him,  with  a  memorandum  attached  thereto,  written  by  the  master; 
and  the  justices  having  found  that  these  documents  constituted  a 
written  agreement,  which  had  been  violated  by  the  party  complained 
against^  sentenced  him  to  twenty  days'  imprisonment,  in  terms  of 
the  statute  On  a  suspension  being  brought,  in  respect  that  the 
signature  of  the  party,  had  not  been  proved  or  admitted  by  him  at 
the  trial,  it  was  held  that  as  the  suspender  had  not  taken  this  objection 
at  the  time,  nor  denied  that  it  was  his  signature,  the  justices  had 
reasonable  grounds  for  believing  that  it  was  so;  and  the  suspension 
was  dismissed,  with  expenses  {Wilson  v.  Hannay,  Arkley  83). 

The  magistrate  who  convicts  must  himself  have  heard  the  evidence. 
He  must  not  allow  it  to  be  taken  by  his  clerk,  or  other  person  {Rex 
?.  InhabitarUs  of  DarUyn,  12  A,  and  E.  78;  Candle  v.  Seymour,  1 
Q.B.  889;  and  see  Wilson  v.  Morrison,  June  15,  1844,  2  Broun 
231,  decided  under  the  Act  17  Geo.  III.,  a  56). 

The  justice  ought  to  put  the  question  to  the  defender,  whether  he 
pleads  guilty  or  not  guilty  {Logan  v.  M*Adam,  December  5,  1853, 
1  Irv.  329;  HopUm  v.  Wicks,  5  Mar.,  1858,  3  Irv.  51).  That  he 
shonld  go  beyond  this,  and  take  the  servant's  judicial  declaration  upon 
interrogatories  put  by  himself  or  the  master,  has  been  the  practice 
very  generally  throughout  Scotland  for  many  years.  It  is  convenient; 
it  often  saves  a  long  proof;  and  it  has  received  the  sanction  of  the 
Court  The  declaration  must  be  signed  by  the  servant  {Froich  v. 
SmiA,  June  25,  1855,  2  Irv.  198).  If  the  proceeding  under  the 
statute  be  criminal  in  its  character,  the  judicial  declaration  taken  when 
the  party  is  brought  up  to  plead,  and  not  by  way  of  precognition,  or 
to  be  afterwards  used  at  the  trial,  is  clearly  incompetent  and  illegal 
Such  a  step  is  only  competent  in  cases  which,  if  they  have  any  crimin)il 
element  in  them,  are  also  of  a  civil  character  {Duncan  v.  Ramsay, 
April  15,  1853, 1  Irv.  212).  It  must  also  be  stated  that  the  Act 
itself  does  not  expressly  authorise  the  proceeding.  It  has  been  recently 
disapproved  o£  "  The  judge  was  entitled  to  ask  them  whether  they 
admitted  or  denied  the  charge,  but  not  to  interrogate  them  further "' 
(Per  Lord  Justice-Clerk  Hope  in  Black  v.  Marshall,  1  Broun  567, 
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repeated  in  Logan  v.  M*Adam,  1  Irv.  332).     "  I  at  one  time  doubted 
the  soundness  of  the  decision  in  the  case  of  Black,  bnt  I  am  now 
satisfied  that  it  laid  down  a  most  valuable  rule.     A  party  may  be 
perfectly  competent  to  plead  guilty  or  not  guilty;  but  to  interrogate 
him  is  to  put  him  to  disadvantage,  which  may  in  many  cases  amount 
to  oppression,  and,  like  this  plea,  may  be  extended  to  matters  for 
which  it  was  never  intended.     I  think,  accordiug  to  the  fair  reading 
of  this  declaration,  that  it  is  distinctly  a  plea  of  not  guilty "  (Per 
Lord  Ivory  in  Logan  v.  M*Adam,  December  5,  1853,  1  Irv.  333, 
concurred  in  by  Lord  Handyside).     Again,  in  another  case,  where  the 
justice  convicted  on  the  evidence  afiforded  by  the  declaration  alone, 
the  Court  altered  the  sentence,  not,  however,  because  of  the  ille^ity 
of  this  procedure,  but  because   the  justice  had   misconstrued  the 
declaration,  and  held  it  to  be  a  plea  of  guilty  (Bone  v.  Bird,  December 
3,  1855,  2  Irv.  279).     To  the  same  effect,  the  Court  quashed  the 
sentence  of  a  justice  in  another  case  where  conviction  followed  npoDa 
declaration  emitted  by  the  workman,  which  the  justice  eonstmed  to 
be  a  plea  of  guilty,  but  which  the  Court  held  to  be  a  plea  of  not 
guilty. 

Lord  Ivory  said :  **  No  doubt  in  some  cases,  like  that  of  MorrUon, 
which  has  been  referred  to,  the  facts  may  be  so  simple,  that  even  where 
the  party  is  not  interrogated  distinctly  whether  he  pleads  guilty  or  not 
guilty,  the  conviction,  although  not  quite  regular  in  point  of  form,  may 
not  be  so  irregular  as  to  justify  us  in  setting  it  aside.  Sut  in  such 
cases  as  that  of  Logan,  where  the  man  evidently  means  to  plead  do( 
guilty,  but  tells  his  story,  and  that  is  tortured  by  the  justices  into  a 
plea  of  guilty,  the  Court  will  supend ;  and  I  can  draw  no  distiuctioD 
between  this  case  and  that  of  ZograM"  {Bone  v.  Bird,  Dea  3,  1855. 
2  Irv.  279;  see  also  Hopton  v.  Wicks,  Mar.  5,  1858,  3  Irv.  51).  See 
Black  V.  Marshall,  July  18,  1843,  1  Broun  564. 

The  propriety  or  legality  of  taking  the  defender's  declaration  has 
now  become  a  matter  of  no  great  importance,  as  either  party  is  com- 
petent to  be  examined  as  a  witnesa 

The  Judginent, — The  judgment  may  be  one  of  several  thinga 
(1.)  The  judge  may  make  an  abatement  of  the  whole  or  part  of 

any  wages  due  to  the  employed.  Or — 
(2.)  Direct  the  fulfilment  of  the  contract  of  service,  with  a  direc- 
tion to  the  party  complained  against  to  find  forthwith  good  and 
sufiicient  security  by  recognisance  or  bond,  with  or  without 
sureties,  for  the  fulfilment  of  such  contract.  And  if  the  order 
shall  direct  the  fulfilment  of  the  contract  the  security  to  be  fouod, 
and  the  order  be  not  complied  with,  the  judge  may  commit  the 
party  to  jail  until  he  find  security,  but  the  term  of  imprisonment 
not  to  exceed  three  months.  Or — 
(3.)  The  judge  shall  annul  the  contract,  apportion  the  amount  of 

wages  due  at  the  completed  period  of  the  contract    Or — 
(4.)  Where    no    amount    of   compensation    or  damage   can  be 
assessed,  or   where  pecuniary  compensation  will  not,  in  the 
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opinion  of  the  judge,  meet  the  circnmstances  of  the  case,  he  shall 
impose  a  fine  upon  the  party  complained  against,  not  exceeding 
£20,    Or— 
(5.)  He  shall  assess  or  determine  the  amoant  of  compensation  or 
damage,  together  with  the  costs,  inclusive  of  the  amount  of  any 
wages  abated,  and  direct  the  same  to  be  paid.     Or — 
(6.)  The  judge  may  assess  and  determine  the  amount  of  compensa- 
tion or  damage  to  be  paid,  and  direct  the  same  to  be  paid, 
whether  the  contract  is  annulled  or  not.     Or — 
(7.)  In  addition  to  annulling  the  contract,  the  judge  may  impose 

the  fine,  not  exceeding  £20,  as  before  stated. 
No  wages  shall  become  payable  to  or  recoverable  by  any  party  for 
or  daring  the  term  of  his  imprisonment  under  any  warrant  of  com- 
mittal under  the  Act  (sec.  17).  Both  master  and  servant  have  reserved 
to  them  all  civil  rights  or  remedies  for  any  breach  or  non-performance 
of  the  contract  of  service  by  any  action  in  the  ordinary  courts  of  law, 
where  proceedings  are  not  instituted  under  the  Act  (sec.  18).  Further, 
the  master  or  servant  may  be  criminally  prosecuted,  according  to  the 
u^iial  mode  in  courts  of  criminal  procedure,  for  the  trial  of  indictable 
offences,  as  heretofore,  relating  to  wilful  or  malicious  injuries  to 
persons  or  property,  but  so  that  no  person  be  twice  prosecuted  for  the 
same  ofience  (sec.  19). 

In  regard  to  the  forms  of  the  judgments  and  convictions,  Paley 
observes;  "  The  general  qualities  of  a  conviction  in  substance  are — 
first,  that  it  be  full  and  correct;  and  secondly,  as  the  whole  jurisdic- 
tion in  summary  proceedings  is  founded  upon  and  solely  derived  from 
special  Acts  of  Parliament,  it  is  fundamentally  required,  in  a  conviction 
for  any  ofience,  that  the  directions  of  the  particular  statute  relative  to 
that  ofience  should  appear  upon  the  face  of  it  to  have  been  substan- 
tially complied  with,  both  as  to  what  regards  the  subject-matter  of 
the  ofience  being  clearly  brought  within  the  meaning  of  the  Act,  and 
also  the  final  judgment  And  if  the  charge  falls  short  of  the  neces- 
sary legal  description  of  the  ofience,  the  omission  is  not  cured  by  any 
allegations  of  tts  being  done  unlawfully  or  fraudulently,  or  the  like, 
or  by  stating  that  it  was  against  the  form  of  the  statute,  for  the  last 
allegation  is  no  more  than  a  legal  inference,  which  must  be  supported 
by  the  premises.  Another  rule  in  describing  the  ofience  is,  that  it  is 
not  sufficient  to  state  as  the  ofience  that  which  is  only  the  legal 
result  of  certain  facts;  but  the  facts  themselves  must  be  specified,  that 
the  Court  may  judge  whether  they,  in  law,  amount  to  the  ofience  " 
(Paley  on  Convictions,  4th  ed.,  p.  174<,  and  cases  there  quoted). 

Mistakes  in  the  sentence  may  be  corrected  after  the  sentence  is 
signed,  if  done  without  delay  (Stewart  v.  Boyct,  Decemhev  13,  1855, 
2  Irv.  327).  And  where  a  servant  was  imprisoned  on  a  warrant 
which  was  bad  on  the  face  of  it,  and  a  second  warrant  was  then 
delivered  to  the  keeper  of  the  house  of  correction  in  which  the  servant 
was  imprisoned,  the  defect  in  the  first  warrant  was  held  to  be  cured 
by  the  second  substituted  for  it  (In  re  Smith,  3  H.  and  N.  227,  L.  J. 
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M.  C.  186).    If  the  sentence  be  one  of  imprisonment,  the  period  must 
be  distinctly  fixed:   a  sentence  of  imprisonment  for  a  period  ''not 
exceeding  two  months"  is  inept  (Orant  v.  Orafit,  Dec  S,  1855,  S  Inr. 
227).    And  where  a  conviction  adjudges  more  or  less  than  what  the 
statute  allows,  it  is  bad  {Gardner  v.  Dt/mnock,  5  Iry.  13).    Thus, 
where  a  conviction  adjudged  that  the  servant  should  be  imprisoned  id 
the  house  of  correction,  there  to  remain  and  to  be  held  to  hard  labour 
for  one  month,  but  the  commitment  (which  was  a  separate  instmment) 
required  that  he  should  be  received  into  custody,  there  to  remain  and 
be  corrected  and  held  to  hard  labour  for  one  month,  it  was  held  that 
corrected  meant  something  more  than  hard  labour,  and  that  the  com- 
mitment was  bad,  as  varying  from  the  conviction,  and  as  ordering  a 
punishment  not  authorised  by  4  Geo.  lY.,  a  34  {Wood  v.  FenwiA, 
Mar.  10,  M.  and  W.,  195).    The  conviction  must  correspond  with  the 
offence  charged  in  the  complaint,  and  be  quite  specific  in  finding  a  com- 
plaint proved  where  there  are  alternative  breaches  of  contract  libellei 
A  conviction  was  suspended  where  the  workman  was  convicted  of 
absenting  himself,"  while  the  complaint  charged  him  merely  with 
refusal  to  work  "  {MuUen  v.  Kidsion,  2  Sroun  664). 
A  sentence  imposing  imprisonment  on  a  farm  servant  for  absenting 
himself  from  the  service,  was  suspended  on  the  ground  that  it  did  not 
impose  hard  labour.     Per  Lord  Justice-General:   "It  is   no  good 
answer  that  this  particular  prisoner  has  no  reason  to  complain  of  the 
non-fulfilment  of  that  provision.    The  duty  of  the  justices  is  to  walk 
according  to  the  statute^  which  imposes  one  kind  of  punishment,  and 
does  not  leave  it  open  to  them  to  dispense  with  the  hard  labour.    The 
sentence  not  having  been  in  conformity  with  the  statute,  most  there- 
fore be  suspended"  {Ferguson  v.  Thorn,  June  30,  1862,  4  Irv.  196. 
But  see  sec.  11  of  30  and  31  Vict,  c.  141,  by  which  the  imprisonment 
may  be  with  or  without  hard  labour). 

Where  the  prayer  of  the  petition  was  to  convict  the  workman, "  if 
it  shall  appear  that  he  has  absented  himself  from  his  service,  or  been 
guilty  of  misconduct  or  misdemeanour,"  and  where  the  conviction 
was,  in  general  terms,  thus — ^'^  Finds  the  complahit  suflSdentW 
instructed,  and  that  the  said  James  M'Nab  has  committed  a  breach  of 
the  statute," — ^the  Court  held  that,  the  conviction  being  general, 
while  the  charge  was  alternative,  the  conviction  was  bad  from 
uncertainty  {M'Nab  v.  OUiss,  January  22,  1842, 1  Broun  41).  In 
another  case,  however,  where  the  complaint  stated  that  the  workman 
"  began  to  absent  himself,  or  at  least  to  neglect  to  fulfil  the  said 
contract,"  the  Court  held  it  not  to  be  alternative,  and  therefore  the 
conviction  was  valid.  It  was  held  to  be  a  complaint  for  neglect  of 
work;  and  the  absenting  was  only  one  of  the  forms  of  neglect  It  did 
not  amount  to  desertion,  which  the  statute  treats  as  distinct  from 
neglect  If  it  had  done  so,  then  the  conviction  would  have  been 
quashed  {Penman  v.  Watty  November  24, 1846,  2  Broun  580,  Lords 
Justice-Clerk  and  Wood  dissenting;  Mason  v.  Hunter ^  March  9, 
1836,  Arkley  39;  Sharp  v.  Dykes,  February  18, 1843, 1  Broun  521, 
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decided  under  6  Geo.  IV.,  c.  129).  But  a  complaint  was  sustained 
which  charged  the  servant  with  neglect  or  refused  to  work,  and  the 
judge  convicted  of  the  contravention  charged,  without  specifying 
whether  n^lect  or  refusal  was  proved  {M*Dade  v.  Henshelwood,  1 
Couper  67). 

Expenses. — By  the  Summary  Procedure  Act,  sec.  21,  it  is  enacted 
that  in  all  cases  of  complaint  under  that  Act  for  the  recovery  of  any 
penalty,  it  shall  be  lawful  to  the  Court  to  award  expenses  without  the 
sum  being  prayed  for.  The  public  prosecutor  is  not  entitled  to 
expenses;  and  if  such  expenses  be  awarded  to  him  or  against  him,  the 
sentence  will  be  quashed  (Ross  v.  Stirling,  October  22, 1869, 8  Macph. 
49).  The  expenses  may  be  recovered,  and  imprisonment  awarded  in 
default  of  payment,  as  pointed  out  by  section  22  of  the  Summary 
Procedure  Act.  It  would  appear  that  at  common  law,  justices  could, 
without  the  aid  of  the  Summary  Procedure  Act,  competently  award 
expenses,  although  no  express  power  is  given  by  the  Master  and 
Servant  Act,  and  this  in  virtue  of  the  inherent  power  to  that  efiTect 
which  belongs  to  every  Court  (Legerwood  v.  M'Kenna,  December  18, 
1868,  7  Macph.  261). 

Successive  Convictions. — ^A  question  has  been  raised  and  discussed 
in  several  English  cases,  whether  a  servant  who  has  been  convicted 
under  the  statutes  for  desertion,  can  be  again  convicted  for  continuing 
to  absent  himself  after  he  has  paid  and  endured  the  penalty  under  his 
first  conviction.  The  point  has  not  been  under  consideration  in  the 
Supreme  Courts  in  Scotland.  The  following  is  the  import  of  the 
English  decisions: — 

The  Court  of  Queen's  Bench  held  that  the  commitment  under  the 
Act  4  Geo.  IV.,  c.  34,  did  not  per  se  dissolve  the  contract,  but  that  the 
servant  was  bound  to  return  to  his  master,  and  the  master  was  bound 
to  receive  him,  after  the  term  of  imprisonment  had  expired;  conse- 
quently, that  if  the  servant  did  not  return,  he  might  be  convicted  a 
second  time  {Ex  parte  Baker,  26  L.  J.  M.  C.  165,  7  E.  and  B.  697. 
See  also  Yotde  v.  Mappin,  30  L.  J.  M.  C.  334). 

The  question  again  rose  in  the  more  recent  case  of  Unwin  v.  Clarke, 
April  28.  1866,  1  L.  Eep.  Q.  B.  417;  35  L.  J.  M.  C.  193).  The 
justices  here  held,  that  by  refusing  to  return  to  the  service  after 
iniprisoimient,  a  fresh  offence  had  been  committed  for  which  the  servant 
might  be  again  convicted,  but  that  his  bona  fide  belief  that  the  contract 
had  been  dissolved  by  the  sentence,  amounted  to  a  "  lawful  excuse," 
which  took  the  case  out  of  the  statute.     Blackburn,  J.,  said: 

^*The  facts  are  that  the  masters  refused  to  raise  the  respondent's  wages,  and 
he  then  absented  himself  from  his  work,  and  declared  that  he  would  not  return, 
hut  would  break  his  contract.  For  this  offence  he  was  convicted,  and  sent  to 
prison  for  twenty  days.  On  his  liberation  he  refused  to  return  to  his  masters* 
»!rvioe,  and  only  went  to  their  place  to  get  his  tools.  On  these  facts  the  ques- 
tion is.  Was  this  refusal  to  return  to  the  service  an  absenting  himself  within  the 
meaning  of  the  statute,  for  which  he  is  liable  to  be  convicted,  notwithstanding 
hid  first  conviction ?  I  think  it  was.  It  is  argued  upon  the  authority  of  Pollock, 
C.B.,and  Martin,  B.,  in  Baker^i  com,  that  if  a  servant  absents  himself  and  says  at  the 
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time  that  he  never  means  to  return,  that  is  an  offence  to  be  dealt  with  once  for  all 
But  I  think  there  ia  great  force  in  the  argument,  that  it  is  shown  that  the  con- 
tract is  not  at  an  end,  bj  reason  of  the  non-exercise  by  the  justices  of  the  power 
which  they  have  under  the  statute  to  discharge  the  servant  from  his  contract  I 
think  it  would  be  hard  upon  the  master  when  he  engages  a  servant  for  three 
years,  if  the  servant  could,  by  being  once  punished  for  his  breach  of  contract,  get 
rid  of  it,  and  so  by  his  wrongful  act  the  master  should  lose  his  service  for  the 
rest  of  the  time.  I  agree  with  the  majority  of  the  judges  in  ex  parte  Bakery  and 
am  of  opinion  that  the  servant  should  have  been  convicted  on  the  second  occasion 
of  absenting  himself.  On  the  second  point  (as  to  the  servant's  bona  fide  belief 
that  the  contract  was  at  an  end),  the  servant  cannot  set  up  as  a  defence  that  he 
has  mistaken  the  law.'* 

Mellor,  J.  was  of  the  same  opinion,  Shee,  J.  dissenting  on  both 
points.  Judgment  was  accordingly  given  for  the  master,  but  without 
costs. 

The  power  of  successive  committal  seems  to  be  recognised  by  30 
and  31  Vict,  c.  141,  sec.  9,  "  so  that  the  term  of  imprisonment,  whether 
nnder  one  or  several  successive  committals,  shall  not  exceed  in  the 
whole  the  period  of  three  months." 

See  also  Rex  v.  Burton- upon-IrweU,  Jan.  14, 1814,  2  M.  and  S.  420. 

There  are,  however,  certain  exceptions  to  this  rula  1^^,  If  damages 
have  been  assessed,  or  a  fine  imposed,  for  not  entering  to  service,  no 
further  prosecution  could  be  instituted.  In  the  case  of  ex  parte  Baker, 
Baron  Martin  observed:  "All  persons  will  concur,  that  under  that 
part  of  the  statute,  if  a  person  had  been  brought  before  a  justice  and 
convicted  for  not  entering  into  a  service,  there  is  an  end  of  it"  (26 
L.  J.  M.  C.  165).  2d,  If  the  servant  had  entered  upon  the  service, 
and  the  master  refused  to  permit  him  to  return  after  his  desertion,  or 
had  chosen  to  elect  that  the  contract  should  be  rescinded,  a  further 
proceeding  against  the  servant  would  be  incompetent  (see  per  Bram- 
well,  B.,  in  Baker,  ibid).  3d,  The  twelfth  section  of  the  statute  creates 
another  objection,  because  it  declares  that,  if  imprisonment  has  been 
suffered  for  the  non-payment  of  a  fine  or  damages,  such  fine  or  damages 
"  shall  be  deemed  and  considered  as  liquidated  and  discharged,  and 
such  order  (to  pay  the  fine  or  damages)  shall  be  annulled  accordingly, 
and  these  said  parties  exonerated  from  their  respective  obligations 
under  the  same.''  The  justice  or  sheriff  should,  however,  in  addition 
to  imposing  the  fine  or  assessing  the  damages,  expressly  annul  the 
contract  under  sea  9, — unless  the  master's  object  be  to  secure  the 
workman's  services  in  future;  in  which  case  the  complaint  should  be 
for  breach  of  contract,  and  praying  the  Court  to  order  fulfilment  of  it, 
under  sec.  9  (which  speaks  of  "  one  or  several  successive  committals"), 
when  the  sentence  is  to  fulfil  the  contract  If  bond  should  be  granted 
by  the  servant  to  fulfil  the  contract,  and  the  conditions  of  the  bond 
not  be  implemented  by  the  servant  doing  so,  and  the  bond  enforced  as 
under  sec  10,  there  could  not,  in  such  a  case,  be  a  prosecution 
against  the  servant,  if  he  should  fail  to  return  to  the  service. 

Haw  Sentences  are  Enforced. — ^The  mode  in  which  sentences  are 
enforced  is  described  in  ss.  11,  9,  and  14.  S.  1 1  provides  that, "  where, 
on  the  hearing  of  an  information  or  complaint  under  this  Act,  an  order 
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is  made  for  the  payment  of  money,  and  the  same  is  not  paid  as  directed, 
the  same  shall  be  recovered  by  distress,  or  poinding  of  the  goods 
and  chattels  of  the  party  failing  to  pay;  and,  in  default  thereof,  by 
imprisonment  of  such  party,  according  and  subject  to  the  Acts 
described  in  the  second  schedule  of  this  Act''  But  the  imprison- 
ment shall  not  be  for  more  than  three  months,  or  be  with  hard 
labour.  The  Act  referred  to  in  the  schedule  is,  so  far  as  regards 
Scotland,  the  Summary  Procedure  Act,  1864.  By  the  Summary  Pro- 
cedure Act,  where  any  "  penalty"  is  recoverable  by  poinding  or  distress 
and  sale,  and  in  which  the  respondent  is  also  liable  to  be  imprisoned 
for  a  term  to  be  specified  in  the  warrant  of  imprisonment,  either 
immediately,  or  in  default  of  recovery  of  the  penalty  by  execution,  the 
Court,  in  lieu  of  granting  warrant  for  recovery  by  poinding  and  sale, 
may  issue  a  warrant  for  the  immediate  imprisonment  of  the  respondent, 
for  any  term  not  exceeding  the  term  specified  in  the  Act  of  Parliament 
(sec  19).  This  section  also  applies  to  cases  under  the  Master  and 
Servant  Act,  where  the  servant  is  ordered  to  pay  damages  {Holland  v. 
Gauchalland  Coal  Co,,  Dec.  24,  1867,  6  Macph.  186,  5  Irv.  561). 

The  ninth  section  provides  for  the  enforcement  of  an  order  to  find 
security,  on  failure  to  do  which,  the  party  complained  against  may  be 
committed  to  jail  for  a  period  not  exceeding  three  months. 

The  fourteenth  section  deals  with  the  case  of  injury  inflicted  on 
personal  property,  or  misconduct,  misdemeanour,  or  ill-treatment  of 
an  aggravated  character,  not  done  in  the  bona  fide  exercise  of  a  legal 
right  existing,  or  supposed  to  exist,  and  where  a  pecuniary  compensa- 
tion or  other  remedy  will  not  meet  the  circumstances  of  the  case;  in 
such  case  the  party  complained  against  may  be  committed  to  the  jail 
or  house  of  correction,  with  or  without  hard  labour,  for  a  term  not 
exceeding  three  months.  An  appeal  lies  to  the  Quarter  Sessions  against 
a  conviction  under  this  section  (sec.  15). 

Where  a  fine  is  imposed,  or  a  bond  is  enforced,  the  judge  may  direct 
that  a  part,  not  exceeding  one-half  of  the  fine  or  sum  in  the  bond,  be 
applied  to  compensate  an  employer  or  an  employed  for  any  wrong  or 
damage  sustained  by  him  by  reason  of  the  act  or  thing  in  respect  of 
which  the  fine  was  imposed,  or  by  reason  of  the  non-fulfilment  of  the 
contract  of  service  (sec.  13). 

Where  the  condition  of  a  bond  is  not  fulfilled,  two  justices,  or  the 
sherifl^,  after  hearing  the  parties  and  the  sureties,  or  in  absence  if  they 
do  not  appear,  may  order  that  the  bond  be  enforced,  for  the  whole  or 
part  of  the  sum  thereby  secured;  ''and  the  sum  for  which  the  same  is 
80  ordered  to  be  enforced  shall  be  recoverable  accordingly,  in  a  summary 
manner,  under  the  Acts  described  in  the  second  schedule  to  this  Act" 
(sec  10).  The  second  schedule  refers  to  the  Summary  Procedure  Act. 
The  case  in  that  statute,  under  which  it  would  seem  to  fall,  is  sea  18 
(7),  and  sch.  K  (No.  7). 

It  results  from  the  fact  that  the  whole  proceedings  must  be  taken  as 
civil,  that  the  master  or  servant,  in  those  cases  where  imprisonment  is 
competent,  need  not  insist  on  carrying  out  the  sentence;   and  if  im- 
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prisonment  takes  place,  the  person  at  whose  instance  it  was  effected 
may  liberate  the  individual  incarcerated  at  his  pleasnra  In  shott^the 
imprisonment  is  not  for  a  crime,  and  the  royal  pardon  is  not  required 
in  order  to  liberation  before  expiry  of  the  sentence^  Where  the 
servant  is  imprisoned  at  the  master's  instance,  or  the  master  at  the 
instance  of  the  servant,  the  party  imprisoned  is  entitled  to  aliment  under 
the  Act  of  Orace  from  the  incarcerator  {Oerond  v.  Ooold,  2  Swm.  390). 

FindUty. — The  twenty-second  section  of  the  Master  and  Servank 
Act  provides,  that  "  except  as  in  this  Act  expressly  otherwise  provided, 
every  order  or  determination  of  a  justice,  justices,  a  magistrate  or  a 
sheriff,  shall  be  final  and  conclusive,  notwithstanding  anything  in  any 
of  the  enactments  described  in  the  first  schedule  to  this  Act;"  and  the 
twenty-third  section  provides,  *'that  no  writ  of  certiorari,  or  other 
process,  shall  issue  to  remove  any  proceedings  under  this  Act  into  any 
superior  Court" 

These  sections  do  not  exclude  the  review  of  the  Supreme  Court  in 
checking  the  justices  or  the  sheriff  where  they  go  out  of  ihe 
statute, — where  they  exceed  or  do  not  exercise  their  jurisdiction,— 
or  where  there  are  such  errors  in  the  procedure  as  are  not  saved  by  the 
protection  of  the  twentieth  section,  which  declares  that  "no  objections 
shall  be  taken  or  allowed  for  any  alleged  defect  therein''  (that  is^  in 
the  forms),  "  either  in  substance  or  in  form."  The  protection  is  still 
further  enlarged  by  the  thirty-fourth  section  of  the  Summary  Pro- 
cedure (Scotland)  Act 

Under  the  4  Geo.  IV.,  a  34,  the  Supreme  Court  was  the  Court  of 
Justiciary,  and  for  a  very  obvious  reason, — that  that  was  a  penal 
statute,  under  which  the  proceedings  commenced  by  a  complaint 
made  by  the  master  on  oath.  The  second  step  was  the  granting  of  a 
warrant  for  the  apprehension  of  the  servant  Neither  of  the  parties 
was  competent  as  a  witness,  and  the  magistrate  could  sentence  the 
servant  to  imprisonment  without  the  alternative  of  a  fine  But  neariy 
the  whole  of  this  has  been  changed  by  the  Master  and  Servant  Act  of 
1867.  There  is  no  complaint  upon  oath ;  no  warrant  of  apprehension 
can  be  issued  against  the  servant  in  the  first  instance;  he  mnsfi 
be  cited  to  appear;  both  parties  are  competent  as  witnesses;  and 
except  in  one  special  instance,  under  the  fourteenth  section,  the 
judge  cannot  issue  an  immediate  warrant  of  imprisonmeuL  Still 
further,  the  twentieth  section  expressly  provides  that  "in  Scotland 
any  complaint  under  the  provisions  of  Uiis  Act,  if  brought  before  the 
sheriff,  may  be  in  the  form  of  a  summary  petition,  and  foUowed  by 
the  usual  forms  of  procedure  applicable  to  summary  petitions  in  the 
Sheriff  Court"  This  would  seem  to  justify  the  making  up  of  a  record, 
with  the  right  of  appeal  from  the  sheriff-substitute  to  the  sheriff, 
because  the  twenty-third  isection  only  prevents  a  removal  to  a  superior 
— that  is,  the  supreme — Court,  but  does  not  prevent  any  ri/jht  of 
review  competent  within  the  Sheriff  Court  itself.  Of  course  there 
could  be  no  right  of  review  up>on  the  merits,  because  the  evidence  is 
not  to  be  recorded;  but  still  there  might  be  a  right  of  review  in 
matters  of  law. 
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On  this  point  the  twenty-eighth  section  of  the  Sammary  Procedure 
Act  enacts  that  ''the  jurisdiction  shall  be  deemed  and  taken  to  be  of  a 
criminal  natnre  whece,  in  pursuance  of  a  conviction  or  judgment  upon 
sach  complaint,  or  as  part  of  such  conviction  or  judgment^  the  Court 
shall  be  required  or  shall  be  authorized  to  pronounce  sentence  of 
imprisonment  against  the  respondent,  or  shall  be  authorized  or  re- 
quired, in  case  of  default  of  payment  or  recovery  of  a  penalty  or 
expenses,  or  in  case  of  disobedience  to  their  order,  to  grant  warrant 
for  the  imprisonment  of  the  respondent  for  a  period  limited  to  a  certain 
time,  at  the  expiration  of  which  he  shall  be  entitled  to  liberation;  and 
in  all  other  proceedings  instituted  by  way  of  complaint  under  the 
aatbority  of  any  Act  of  Parliament,  the  jurisdiction  shall  be  held  to 
be  civil." 

Now  there  are  seven  different  sentences  which  the  judge,  under  the 
Master  and  Servant  Act,  may  pronounce;  and  .except  under  section 
14,  which  deals  with  offences  of  an  aggravated  character  (and  which 
may  be  put  out  of  consideration  in  this  matter),  the  judge  cannot  at 
once  pronounce  sentence  of  imprisonment  against  the  respondent 
But  then  the  eleventh  section  provides  that  "  where  an  order  is  made 
for  the  payment,  and  the  same  is  not  paid  as  directed,  the  same  shall 
be  recovered  by  distress  or  poinding  of  the  goods  and  chattels  of  the 
party  failing  to  pay;  and  in  default  thereof,  by  imprisonment  of  such 
party,  according  and  subject  to  the  Acts  described  in  the  second 
schedule  to  this  Act;  but  no  such  imprisonment  shall  be  for  more 
than  three  months,  or  be  with  hard  labour."  There  is  thus,  there- 
fore, even  in  regard  to  the  non-payment  of  damages  assessed  by 
the  justice  or  the  sheriff,  a  fixed  term  beyond  which  imprisonment 
cannot  be  carried  if  the  damages  be  not  recovered  on  the  distress  and 
sale;  and  damages  have  been  construed  to  be  included  in  the  word 
penalty  in  the  Summary  Procedure  Act  {Holland,  supra). 

The  result  on  the  whole  seems  to  be,  that  in  this  matter  of  juris- 
diction the  court  of  control  is  the  Justiciary;  and  the  practice  hitherto 
is  in  conformity  with  this  view  (See  Holland,  supra,  p.  287; 
M*Dade,  supra,  p.  283), — a  result  very  much  to  be  regretted,  as  the 
proceedings  in  the  Justiciary  are  more  expensive  than  in  the  Court  of 
Session. 

The  judgment  as  to  which  of  the  Supreme  Courts  is  the  court  of 
review  will  only  settle  the  question  of  jurisdiction,  and  depends  upon 
the  arbitrary  provision  of  the  Summary  Procedure  Act,  the  object  of 
which  was  to  put  an  end  to  expensive  litigation  on  points  of  process. 
But  that  judgment  cannot  affect  the  other  questions  already  referred  to 
{supra,  257),  in  reference  to  which  the  Court  must  determine  whether 
they  are  construing  a  penal  or  a  civil  and  enfranchising  statute, 
intended  for  the  benefit  of  servants  as  well  as  masters. 

There  must  be  no  undue  delay  in  applying  to  the  Supreme  Court  to 
quash  in-egularities  {Skinner  v.  Adanison,  1  Broun  67);  and'therefore 
if  a  fine  which  has  been  imposed  is  paid,  it  should  be  done  under  pro- 

^8t.    In  one  case  a  delay  of  eleven  months  where  there  had  been  a 

VOT..  XV..  KO.  CLXXVI. — AUG.,    1871.  2E 
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fine  paid,  with  expenses  (^Skinner  v.  Adanison,  1  Bronn  67),  aad  in 
another  case  where  there  was  a  delay  of  five  months,  with  payment  of 
the  fine  {Russell  v.  SproU  &  Lang,  2  Br.  385),  review  by  suspension 
was  held  to  be  barred  On  the  other  hand,  suspension  was  held  com- 
petent notwithstanding  a  delay  of  three  months  after  the  expiiy  of  the 
tenn  of  imprisonment  (i^rcncA-  v.  Smith,  2  Irv.  198),  and  in  anotbcr 
case  where  the  delay  was  six  months  after  sentence  (Jameson  v.  Pilmer, 
June  2,  1849,  J.  Shaw  238.  See  length  of  time  stated  in  note  2  Inr. 
g08),  In  another  case  the  delay  was  six  weeks  {Smith  v.  Fories, 
Avkiej  508),  mi  suspension  was  allowed 


A  TRANSLATION  OF  THE  TITLE  OP  THE  PANDECTS  AD 

LEGEM  AQUILIAM  (IX.  2). 

(Continued). 

XLIV.  Ulpiamis,  I  xliv.  ad  Sab.— In  the  Aquilian  law  the  smallest 
fault*  is  takefi  into  account. 

§  1.  There  is  no  doubt  that  the  owner  comes  under  the  Aquilian 
law  whenever  with  his  knowledge  his  slave  wounds  or  killa 

XLV.  Paulus,  I  X.  ad  Sab. — We  take  this  knowledge  for  suffer- 
ance, so  that  one  who  could  forbid  is  liable  if  he  did  not  do  so. 

g  1.  He  may  be  sued  under  the  Aquilian  law  even  when  the 
wounded  slave  is  cured. 

§  2.  If  you  kill  my  slave,  supposing  him  to  be  a  freeman,  you  will 
be  liable  under  the  Aquilian  law. 

(J  3.  If  two  leaping  over  burning  heaps  of  straw  come  against  one 
another  and  both  fall,  and  one  be  destroyed  by  the  flames,  no  action 
can  lie  on  this  ground  unless  it  is  known  which  was  overturned  by 
the  other.f 

§  4.  Those  who  do  damage  culpably,  when  they  cannot  otherwise 
protect  themselves,  are  innocent;  for  all  laws  and  all  principles  of 
right  allow  us  to  repel  force  by  force.  But  if  in  my  own  defence  I 
throw  a  stone  at  my  adversary  and  strike  not  him  but  some  one 
passing,  I  shall  be  liable  by  the  Aquilian  law;  for  it  is  allowed  to 
strike  him  only  who  uses  force,  and  this  only  if  it  be  done  for  self- 
defence,  not  for  revenge. 

§  5.  He  who  removes  a  sufficient  wall  is  liable  for  damage  wrong* 
fully  done  to  its  owner. 

XLVI.  Ulpianus,  I.  L  ad  Sabin, — If  an  action  is  brought  under 
the  Aquilian  law  for  wounding  a  slave,  an  action  for  his  subsequent 
death  by  that  wound  can  still  be  brought  under  the  Aquilian  law. 

*  This  ie  the  only  pMsage  of  the  Iftw-^tnroei  in  which  the  phrase  adpa  lerimma 
occurs.  This  means  that  every  damage  which  can  be  imputed  to  any  one  most  be 
repaired.  Habbs,  pp.  66,  83.  In  h  11,  s.  2  D.  depoenit  (48,  19)  it  is  sud  '*<«» 
dcJinquitur." 

t  This  was  a  religions  obsenrftnoe  at  the  PaHlia,    See  OviD.|  /W.  if.  7279  781. 
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XLVn.  Jtdianua,  I  bcxzvL  Ligestorwtn, — ^Bat  if,  the  aBsessment 
being  made  in  the  former  action,  and  the  slave  havingafterwards died,  the 
master  has  raised  an  action  on  account  of  his  death,  he  will  be  repelled 
by  the  exception  ddi  malt  from  obtaining  from  both  actions  more  than 
he  would  get  if  he  had  from  the  first  laid  his  action  on  the  man's 
death.* 

XLVIIL  Paulua,  I.  xxxix.  ad  Ed — If  a  slave  does  damage  to  any-> 
thing  belonging  to  a  succession  before  it  is  entered  upon,  and  being 
made  free  does  damage  to  the  same  thing,  he  will  be  liable  to  both 
actions,  because  the  two  matters  arise  from  two  distinct  fiicts. 

XLIX.  Ulpianus,  L  ix.  Disputationum. — If  any  one  make  smoke, 
and  put  to  flight  or  kill  bees  belonging  to  another,  he  seems  to  have 
given  occasion  of  death  rather  than  to  have  killed  them,  and  is  there- 
fore  liable  to  an  action  in  factum,  f 

{ 1.  When  we  speak  of  the  Aquilian  law  being  directed  against 
damage  wrongfully  done,  we  are  to  understand  that  damage  to  be 
wrongfully  done  which  involves  injuiy  as  well  as  loss,  unless  it  be  done 
under  the  compulsion  of  great  force,  as  Gelsus  says  in  respect  to  one 
who  cuts  down  a  neighbouring  house  in  order  to  keep  off  a  conflagra- 
tion. For  in  this  case  he  says  that  the  Aquilian  action  ceases:  because 
he  cuts  down  the  neighbouring  house  under  a  reasonable  apprehension 
of  the  fire  reaching  his  own ;  and  whether  the  fire  comes  so  far,  or 
is  extinguished  iN^fore  it  does,  he  thinks  that  the  Aquilian  action  is 
not  competent-f-f* 

L  I(Um,  I  vL  Opinionum.—'Re  who  pulls  down  another  man's 
house  against  the  will  of  the  owner,  and  builds  baths  on  the  site,  con* 
trary  to  the  natural  right  by  which  the  surface  belongs  to  the  owner 
of  the  solum,  is  also  liable  to  an  action  on  the  around  of  the  damacre 
done. 

LL  Julianus,  I  Ixxxvi  Digestorum. — If  a  slave  has  been  wounded 
80  that  it  is  certain  that  he  will  die  of  that  wound,  and  in  the  interval 
he  is  appointed  an  heir;  and  if  he  dies  from  having  been  afterwards 
wounded  by  another,  I  ask  whether  there  lies  an  action  under  the 
Aquilian  law  against  both  parties?  I  answer  that  he,  it  is  true,  is 
vulgarly  said  to  have  killed  who,  in  whatever  way,  gave  occasion  of 
death,  but  the  Aquilian  law  seems  to  touch  only  one  who  by  the 
violence,  and,  as  it  were,  with  his  own  hand  was  the  cause  of  death, 
the  word  occidisse  being  derived  from  caedes.  and  caedere.  Again, 
not  only  those  persons  are  held  to  fall  under  the  Aquilian  law  who 
have  wounded  so  as  immediately  to  deprive  of  life,  but  also  those  from 
whose  wound  it  is  certain  that  any  one  will  lose  his  life.  Therefore, 
if  any  one  has  inflicted  a  mortal  wound  on  a  slave,  and  another  has 

*  Gomp.  I.  32,  ■.  1  h.  t;  which  is  »  difficult  case,  being  that  of  two  delicti,  while 
hofe  there  ie  bat  one,  "  cui  nonnin  aeetimatio  quoedem  nova  ex  novo  eventu  aocedere 
poait"    Saviqst,  Ik  coneunu  ddicU  fortmli,  b.  6,  Venn,  Srhr.,  vol.  iv.,  p.  96. 

tCf.  /.  49,  pr.,  and  /.  27,  eec.  12,  A.  L 

t  Cf.  /.  29,  sec.  3  nipra;  I  7,  sec.  4,  Z>,  quod  vi  aut  ckm  (43,  24).  NooDT.  ad  I. 
Aq.  cl9. 
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wounded  him  after  an  interval,  so  that  he  is  killed  sooner  than  lie 
would  have  died  from  the  previous  wound,  it  must  be  held  that  both 
of  them  come  under  the  Aquilian  law* 

§  1.  And  this  is  in  acconlance  with  the  authority  of  the  andentB, 
who  decided  that  when  a  slave  was  wounded  by  several  persons  in 
such  a  manner  that  it  was  uncertain  by  whose  wound  he  perished,  all 
were  subject  to  the  Aquilian  law.*f* 

§  2.  But  the  estimation  of  the  dead  slave  shall  not  be  the  same  in 
the  case  of  both  persons;  for  the  one  who  first  wounded  shall  make 
good  the  greatest  value  the  man  possessed  within  a  year,  countinj^ 
back  three  hundred  and  sixty-five  days  from  the  day  of  the  wound; 
the  latter  shall  be  liable  for  the  greatest  amount  for  which  the  man 
can  be  sold  in  the  year  before  his  death ;  in  which  shall  be  inclnded 
the  value  of  an  inheritance.  In  respect  of  killing  the  same  slave, 
therefore,  one  shall  pay  a  greater,  another  a  smaller  sum  of  damages. 
Nor  is  this  strange,  since  each  of  them  is  held  to  have  killed  the  mao, 
but  in  different  circumstances,  and  at  different  times.  Bnt  if  any 
should  think  our  decision  absurd,  let  him  consider  how  much  more 
absurd  it  would  be  if  neither  of  them  were  liable  by  the  Aquilian  law, 
because  crimes  ought  not  to  go  unpunished,  or  one  rather  than  the 
other,  for  then  it  could  not  easily  be  determined  which  should  be 
liable.  But  it  may  be  proved  by  innumerable  instances  that  many 
rules  in  the  civil  law  are  accepted,  on  the  ground  of  expediency, 
contrary  to  logical  consistency;  I  shall  be  content  with  specifying  one. 
When  several  persons  have  carried  away  a  beam  with  the  intention  of 
stealing  it,  and  none  of  them  singly  is  able  to  lift  it,  all  are  considered 
liable  to  the  action /tirfi,  although,  reasoning  exactly,  it  might  be  said 
that  none  of  them  is  liable,  because  it  is  true  that  no  one  of  them 
carried  it  away. 

LII.  Alfenus,  I,  iL  Digestorum, — If  a  slave  dies  from  the  effect 
of  blows,  and  it  has  happened  neither  from  the  surgeon's  want  of  skill 
nor  the  owner's  neglect,  an  action  is  rightly  brought  for  killing  him. 

§  1.  A  shopkeeper  hadp  laced  a  lamp  by  night  on  a  stone  by  a 
footpath;  a  passer-by  took  it  away;  the  shopkeeper,  following;, 
demanded  the  lamp,  and  held  fast  the  thief  who  attempted  to  fly.  He 
began  to  beat  the  shopkeeper  with  a  loaded  whip  that  he  had  in  bis 
hand,  that  he  might  let  him  go;  so  the  struggle  became  greater,  and 
the  shopkeeper  dug  out  the  eye  of  the  person  who  stole  the  lamp. 
The  question  was  whether  he  was  not  to  be  held  as  having  done 
damage  wrongfully,  seeing  that  he  had  first  been  struck  with  the 
whip?  I  replied,  that  he  did  not  appear  to  have  done  damage  wron<r- 
fuUy,  unless  he  had  put  out  the  eye  intentionally:  for  that  the  &nlt 
lay  with  him  who  first  struck  with  the  whip ;  but  if  he  had  not  first  been 
beaten  by  the  other,  but  had  began  to  struggle  in  attempting  to  wrest 


*  v.  1. 11,  §  2,  h.  t,  note  2. 15. 
f  V.  1 11,  i  2,  h.  t;  Smith  on  Reparation,  p.  27. 
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the  lamp  from  him,  it  would  appear  to  be  done  by  the  fault  of  the 
shopkeeper. 

§  2.  Mules  were  drawing  two  loaded  wagji^ons  on  the  ascent  of  the 
Capitoline;  the  drivers  of  the  foremost  pushed  up  the  waggon  from 
behind,  so  that  the  mules  might  draw  it  more  easily;  meanwhile  the 
uppermost  waggon  began  to  go  backwards,  and  when  the  drivers  who 
were  between  the  two  waggons  had  got  out  from  between,  the  waggon 
behind,  struck  by  the  foremost  one,  went  backwards,  and  crashed  a 
slave  boy.  The  boy's  master  inquired  against  whom  he  ought  to  take 
proceedings?  I  answered,  that  his  right  depended  on  the  circum- 
stances of  the  case;  for  that,  if  the  muleteers  who  were  supportino^ 
the  first  waggon  withdrew  of  their  own  accord,  and  it  thus  happened 
that  the  mules  could  not  retain  the  waggon,  and  were  pulled  backwards 
by  its  weight,  there  will  be  no  action  against  the  owner  of  the  mules, 
but  against  the  men  who  had  supported  the  waggon  he  can  bring  an 
action  under  the  Aquilian  law.  For  he  does  damage  who  lets  go 
of  his  own  will  what  he  was  holding,  so  that  it  strikes  any  one;  as  if 
any  one  did  not  hold  in  an  ass  after  he  had  put  it  to  its  full  speed,  he 
would  do  damage  wrongfully  just  as  much  as  one  who  had  hurled  a 
javelin  or  anything  else  from  his  hand.  But  if  the  mules  had  let  the 
waggon  go  backwards  because  they  were  terrified  at  something,  and 
the  drivers  had  left  the  waggon  from  fear  lest  they  should  be  crushed 
by  it,  there  will  be  no  action  against  the  men,  but  against  the 
owner  of  the  mules.  But  if  neither  the  men  nor  the  mules  were  the 
cause  of  it,  but  the  mules  were  unable  to  sustain  the  weight,  or  iu 
trying  to  do  so  stumbled  and  fell,  and  thus  the  waggon  had  gone 
backward,  and  the  men  were  unable  to  bear  the  weight  that  had  been 
thrown  upon  them,  that  there  will  be  an  action  neither  against  the 
owner  of  the  mules  nor  the  men.*  This  at  least  is  certain,  that, 
however  the  case  may  stand,  there  can  be  no  action  with  the  owner 
of  the  hindmost  mules,  because  they  gave  way  not  of  their  own  accord, 
but  only  when  struck  by  the  waggon. 

§  3.  A  man  sold  oxen  with  the  condition  that  he  should  give  them 
on  trial;  afterwards  he  did  so;  the  slave  of  the  purchaser  in  trying 
them  was  hurt  by  one  of  the  oxen  with  its  horn.  It  was  asked  whether 
the  seller  should  make  good  the  loss  to  the  buyer?  I  answered,  that 
if  the  buyer  had  the  oxen  bought,  he  was  not  bound ;  but  if  he  had 
not  the  oxen  bought,  then,  if  it  was  the  slave's  fault  that  he  was  struck 
by  the  ox,  he  is  not  bound  to  make  it  good;  if  it  was  owing  to  the 
vice  of  the  ox  he  was  bound. 

§  4  When  several  persons  were  playing  at  ball,  one  of  them  drove 
it  against  a  slave  when  he  was  trying  to  catch  the  ball;  the  slave  fell 
and  broke  his  thigh.  It  was  asked  whether  the  master  of  the  slave 
had  an  action  against  the  person  who  had  driven  the  ball,  under  the 
Aquilian  law?    I  replied,  that  he  had  not,  since  it  seemed  to  have 

happened  by  accident,  rather  than  from  any  fault 

■  ■  ■  ■  ■     ■  I 

*  XJnlms  there  were  a  fi»ttU  in  overloadiog,    L  7,  8  ^i  <S^<<pn». 
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LIII.  Neratim,  1 1  Membrmmi^m, — ^You  drove  cattle  bebngiDg 
to  another  into  a  narrow  place,  and  it  thus  happened  that  they  were 
thrown  down.  An  action  in  factum,  after  the  example  of  the  Aqmlian 
law,  lies  against  you. 

LIV.  Papinianus,  I  IviL  Quaestionunk — ^The  action  of  the  Aqoiliaa 
law  is  competent  to  the  debtor  when  his  creditor  in  a  contract, 
before  there  has  been  any  delay,*  has  wounded  the  animal  which  be 
engaged  to  deliver.  It  is  the  same  if  he  has  killed  it  But  after 
there  has  been  delay  on  the  part  of  the  debtor,  if  he  (the  creditor) 
kill  the  animal,  the  debtor  indeed  is  liberated,  but  in  these  circom- 
stances  he  will  not  rightly  proceed  by  the  Aquilian  law;  for  the 
creditor  appears  to  have  done  an  injury  to  himself  rather  than  to 
another. 

LV.  Paidlis,  I  xxii.  Quaest — I  promised  Stichus  or  Pamphilas  to 
Titius;  Stichus  being  worth  ten  and  Pamphilus  twenty  pieces  of 
money,  my  creditor  in  this  obligation  killed  Stichus  before  there  was 
any  mora.  The  question  is  put  as  to  the  Aquilian  law.  I  reply: 
Although  he  is  stated  to  have  killed  the  less  valuable,  the  creditor  in 
this  respect  does  not  differ  from  a  stranger.  What  then  will  be  the 
estimation  of  the  loss  ?  Whether  ten  pieces,  the  value  of  the  slave 
killed,  or  the  amount  which  it  is  now  necessary  for  me  to  give,  that 
is  the  amount  of  my  loss?  And  what  shall  we  say  if  ^unphilas 
also  should  die,  there  being  still  no  delay?  The  value  of  Stichns 
will  now  be  diminished,  because  the  debtor  is  released,  and  it  will 
suffice  that  he  was  worth  more  when  he  was  killed,  or  within  a  year. 
For  this  reason,  indeed,  he  will  be  held  to  have  been  worth  more,  even 
if  he  should  be  killed  after  the  death  of  Pamphilus,  within  the  year. 

LVI.  Idem,  I.  ii.  Sentent — If  a  woman  has  done  damage  to  a 
thing  belonging  to  her  husband,  she  is  sued  in  terms  of  the  Aquilian 
law.-f 

LVII.  Javolenus,  L  vi.  ex  Posterionhus  Labeonis, — ^I  have  lent 
you  a  horse;  when  you  were  riding  on  it,  and  several  persons  were 
riding  along  with  you,  one  of  these  struck  against  the  horse  and 
knocked  you  off,  and  by  that  catastrophe  the  legs  of  the  horse  are 
broken.  Labeo  says  that  there  is  no  action  against  yon.  But  if  it 
happened  by  the  fault  of  the  rider,  I  think  that  there  will  be  an  action 
against  the  rider,  not  against  the  owner  of  the  horsa  J 

*  L.  liy.  "  anto  moram." — ^The  debtor  sastaiiis  damago  in  losing  the  poaaenion  uA 
use  of  the  animal  antil  the  time  when  he  would  have  been  obliged  to  deUver  it. 

t  Penal  actions  were  not  competent  between  spouses  Hante  nuUrimonio,  L  2,  Cod, 
rcr,  amot.  (5,  21),  and  hence  the  Aquilian  action  could  here  extend  only  to  the 
actual  damage.  Neither  a  husband  nor  his  estate  Is  answerable  in  damages  lor  ha 
wife's  delict.    Barr  v.  Neilton,  6  Macph.  651. 

t  When  a  collision  between  two  carriages  has  been  catised  by  the  negligent  dririog 
of  both,  neither  can  recover  damages  from  the  other;  but  a  passfnger  by  the  one  is 
not  disentitled  to  recover  dama^^  from  the  other  by  reason  of  the  misoonduct  of  *''' 
own  driyer.    JRigby  t.  ffewiU,  5  Ex.  Ch.  240. 
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SA6AaT7,  or  shrewd  common  sense,  forms  the  muscle  and  backbone 
of  all  Scott's  writings.  His  poetry  is  neither  "  prose  run  mad/'  nor 
veiled  in  a  mist  of  dazzling  obscurity,  like  that  of  Coleridge  and 
Shelley.  He  never  goes  out  of  his  depth,  nor  buoys  himself  up  upon 
wind-bags.  What  he  saw  and  felt  ho  describes,  and  the  landscape 
stands  out  before  us  with  the  glow  of  healthful  feeling  upon  it  and  the 
life-like  reality  of  truth.  The  chief  fault  of  modern  poets  is  that  they 
are  too  poetical  and  metaphysical;  one-half  of  mankind  cannot  under- 
stand them;  and  hence  they  have  to  content  themselves  with  the 
''faint  praise"  of  the  world  and  the  admiration  of  a  select  senate  of 
friends.  Their  beau  ideal  of  a  poetical  existence  is  the  life  of  a 
hermit  or  of  a  monk — of  a  being  entirely  secluded  from  the  world, 
whose  sole  occupation  is  to  wander  among  the  cloisters  of  some  roof- 
less abbey,  in  some  retired  garden,  or  by  the  bank  of  some  meandering 
river,  brooding  over  his  own  heart,  until  a  fit  of  inspiration  seizes  him 
like  a  madness,  and  sets  his  incoherent  thoughts  to  music.  That 
music  he  gives  forth  to  the  world,  in  the  hope  it  will  find  an  echo  in 
every  human  bosom.  Vain  poet!  How  foolish  to  think  that  a  man 
who  has  never  mixed  with  his  kind,  who  has  only  seen  human  life 
through  the  barred  gratings  of  his  cell,  will  be  able  to  rule  the  hearts 
or  sway  the  passions  of  men  at  his  liking.  No  one  can  become  an 
orator  or  a  poet  without  a  knowledge  of  human  nature.  That  is  the 
instrument  he  is  to  play  upon ;  and  unless  he  be  a  perfect  musician, 
acquainted  both  theoretically  and  practically  with  its  many  keys  and 
tones,  he  will  never  be  able  to  "  discourse  eloquent  music."  His  ear 
may  be  as  musical  as  ApoUo's  lute,  able  to  catch  the  far-off  harmonies 
of  the  spheres;  but  that  will  avail  him  little  if  it  have  never  been 
accustomed  to  the  still  sweeter  voice  and  music  of  humanity.  Homer 
and  Shakespeare  did  not  withdraw  from  the  crowd,  but  mingled 
with  itw  Almost  all  poets  worthy  of  the  name  have  been  busy, 
bustling,  active  men  of  the  world.  Poetry  was  to  them,  as  to 
others,  its  own  exceeding  great  reward,  but  rather  their  amusement 
than  occupation;  they  turned  to  their  harps  in  their  hours  of  ease,  and 
sting  in  strains  of  immortality  the  "  fierce  wars  and  faithful  loves " 
that  filled  up  their  busier  moments. 

No  one  knew  this  better  than  Scott,  or  put  it  more  rigidly  in 
practice.  He  resolved  to  lean  upon  the  law  as  a  cratch,  and  to  make 
poetry  his  walking  staff.  And  he  did  not  lean  on  it  in  vain,  for  the 
law  was  more  than  usually  kind  to  him,  probably  more  so  than  his 
professional  talents  merit^  Irrespective  of  the  many  eminent  and 
kind  friends  to  whom  his  profession  introduced  him,  it  brought  him  a 
Sheriffship  at  the  early  age  of  twenty-eight,  a  principal  Clerkship  of 
Session  in  1806,  when  he  was  in  his  thirty-fifth  year,  and  thereafter 
an  income  of  fifteen  hundred  a  year.  When  reverse  of  fortune 
camcj  and  the  literary  pagoda  which  he  had  built  at  Abbotsford 
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suddenly  fell  to  the  ground,  it  was  the  income  he  derived  from  the 
law  which  enabled  him  to  buckle  on  his  armour  like  a  strong  man, 
and  renew  the  struggle  for  honour  and  existenca 

We  are  inclined  to  think  he  inherited  this  quality  from  his  father, 
a  practical  matter  of  fact  writer  to  the  signet,  who  would  have  de- 
lighted more  in  seeing  his  son  seated  on  the  judicial  bench  than  seated 
on  the  throne  of  Shakespeare.  The  training  which  he  had  for  fire 
years  as  his  father's  apprentice,  extending  deeds  at  threepence  a  page, 
in  the  sunk  storey  of  his  house  at  George  Square,  was  of  inestimable 
value  to  the  future  poet.  It  inured  him  to  accurate  habits,  and  kept  his 
mind  healthy  and  clear  for  other  pursuits.  "  When  actually  at  the  oar,"  he 
says,  "  no  man  could  pull  it  harder  than  I ;  and  I  remember  writing 
upwards  of  120  folio  pages  with  no  interval  of  food  or  rest"  Scott, 
however,  did  not  like  to  be  cabined  and  confined  so  in  an  office:  he  often 
rebelled  against  the  irksomeness  of  the  employment,  and  sought  reKef 
and  relaxation  in  the  country.  The  flowers  of  Sandy-Knowe  and  the 
beautiful  scenery  of  the  Teviot  and  Tweed  rose  up  before  his  eyes  and 
called  him  away  to  themselves,  in  spite  of  the  paternal  admonitions. 
His  strict,  disciplinarian  father  shook  his  head,  and  augured  the  worst 
*'  Unstable  as  water,  he  shall  not  excel,"  he  said:  "  he  goeth  to  dancing 
houses,  and  readeth  novels — sat  est  It  would  be  better  for  him  to 
be  learning  law  than  to  be  scouring  the  country  like  a  land-louper,  going 
he  knows  not  where,  to  see  he  knows  not  what."  So  spoke  far-seeing 
parental  wisdom ;  always  taken  up  with  the  material,  worldly,  money- 
getting  present,  and  utterly  regardless  of  the  silent  forces  of  the  in- 
visible, spiritual  hereafter  that  were  already  busy  at  work  upon  his  son. 
For  some  time  it  was  doubtful  whether  Scott  was  fated  to  be  a  writer 
to  the  signet  or  an  advocate.  His  sagacious  father  prepared  him  for 
either  branch  of  the  profession,  but  at  last  it  was  determined  he  should 
join  the  bar.  To  that  object,  then,  his  studies  were  directed,  as  be 
says  himself,  "  with  great  ardour  and  perseverance  during  the  years 
1789, 1790, 1791, 1792."  He  attended  the  law-classes  in  the  uni- 
versity of  Edinburgh.  Mr  David  Hume,  a  most  able  lawyer,  was 
then  professor  of  Scotch  law,  and  to  him  he  seems  to  have  listened 
with  instruction  and  delight.  The  Civil  or  Roman  Law  Chair  was 
filled  by  a  professor  who  had  never  been  fit  for  the  situation,  and 
who  was  then  in  his  dotage.  How  little  benefit  he  derived  from 
him  may  be  conjectured  from  what  Darsie  Latimer  says  to  Adam 
Fairford — "Yes,  rather  than  part  with  you,  Adam,  I  attended  a  weary 
season  at  the  Scotch  Law  Class,  a  wearier  at  the  Civil,  and  with 
what  excellent  advantage,  my  note-book,  filled  with  caricatures  of  the 
professors  and  my  fellow-students,  is  it  not  yet  extant  to  testify  f 
But,  lest  by  reading  this,  any  young  students  of  law,  destitute  of 
Scott's  redeeming  genius,  should  be  led  to  imitate  his  idleness  and 
frivolity  in  the  Civil  Law  Class-room,  we  will  place  before  them,  in 
Scott^s  own  words,  another  picture  of  the  manner  in  which  he  earned 
on  his  legal  studies — "  A  little  parlour  was  assigned  me  in  my  ftther's 
house,  which  was  spacious  and  convenient^  and  I  took  the  esetosiTe 
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possession  of  my  new  realms  with  all  the  feelings  of  novelty  and 
liberty.  Let  me  do  justice  to  the  only  years  of  my  life  in  which  I 
applied  to  learning  with  stem,  steady,  and  undeviating  industry.  The 
rule  of  ray  friend  Clerk  and  myself  was,  that  we  should  mutually 
qualify  ourselves  for  undergoing  an  examination  upon  certain  points 
of  law  every  morning  in  the  week,  Sundays  excepted.  This  was  at 
first  to  have  taken  place  alternately  at  each  other's  houses,  but  we 
soon  discovered  that  my  friend's  resolution  was  inadequate  to  severing 
bim  from  his  couch  at  the  early  hour  fixed  for  this  exercitation. 
Accordingly  I  agreed  to  go  every  morning  to  his  house,  which,  being 
at  the  extremity  of  Princes  Street,  New  Town,  was  a  walk  of  two 
miles.  With  great  punctuality,  however,  I  beat  him  up  to  his  task 
every  morning  before  seven  o'clock,  and  in  the  course  of  two  summers 
we  went,  by  way  of  question  and  answer,  through  the  whole  of 
Heineccius's  Analysis  of  the  Institutes  and  Pandects,  as  well  as 
through  the  smaller  copy  of  Erskine's  Institutes  of  the  Law  of  Scot- 
land." From  this  it  will  be  seen  that  there  is  no  royal  road  to  law 
any  more  than  to  learning,  and  that  Scott  had  to  drudge  at  his  work 
like  many  another  student  of  inferior  abilities. 

Scott  was  called  to  the  bar  on  the  11th  July,  1792,  being  then 
fully  a  month  under  twenty-one  years  of  age;  but  as  it  was  the  last 
day  of  the  summer  session,  it  was  probably  thought  he  would  reach 
majority  before  he  received  a  brie£  The  minute  of  Faculty  on  Scott's 
passing  his  final  examination  is  as  follows : — 

"10th  July,  1792. 
"Henry  Erskine,  Dean. 
**  la  his  absence,  Mr  Bobert  Corbet,  senior  member,  present,  in  the 
chair.— Mr  Walter  Scott,  son  of  Mr  Walter  Scott,  W.S.,  was  publicly 
examined  on  Tit.  and  found  sufficiently  qualified." 

"  Mr  William  Oerk,  second  son  of  Mr  John  Clerk  of  Eldin,  also 
examined." 

The  minute  is  blank  in  the  title  of  the  Pandects  which  formed  his 
thesis,  but  it  was,  Concerning  the  disposal  of  the  dead  bodies  of 
Criminals,  Lockhart  says  that  after  the  ceremony  of  examination 
and  "  putting  on  the  gown  "  was  completed,  and  they  had  mingled  fot 
some  time  with  the  crowd  of  barristers  in  the  Outer  Court,  Scott  said 
to  his  comrade,  mimicking  the  air  and  tone  of  a  Highland  lass  waiting 
at  the  Cross  of  Edinburgh  to  be  hired  for  the  harvest  work — "  We've 
stood  here  an  hour  by  the  Tron,  hinny,  and  de'il  a  ane  has  speered 
our  price.'*  Some  friendly  solicitor,  however,  gave  him  a  guinea  fee 
before  the  Court  rose;  and  as  they  walked  down  the  High  Street 
together,  he  said  to  Mr  Clerk  in  passing  a  hosier's  shop — "  This  is  a 
sort  of  wedding  day,  Willie;  I  think  I  must  go  in  and  buy  me  a  new 
night-cap."  He  did  so  accordingly;  but  his  first  fee  of  any  conse- 
quence was  expended  on  a  silver  taper- stand  for  his  mother,  which 
the  old  lady  used  to  point  to  with  great  satisfaction,  as  it  stood  on 
her  chimney-piece  five-and-twenty  years  afterwards."    Good^  tender* 
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hearted  son!  thou,  too,  as  well  as  the  poet  Gray,  realizedst  the  heauly 
and  truth  of  the  saying — "  That  in  one*8  whole  life  one  can  new 
have  any  more  than  a  single  mother.^  It  was  his  mother,  with  her 
natural  taste  and  great  feeling,  who  nourished  and  kept  aliire  the 
flower  of  poetry  in  his  heart,  which  his  unromantic  and  austere  fiither 
would  have  remorselessly  torn  up  by  the  roots.  Surely  she  had  her 
reward  for  the  many  mornings  she  spent  in  teaching  his  young  mind 
to  understand  the  beauties  of  Pope's  Homer. 

After  passing  at  the  bar  Scott  had,  like  most  advocates,  a  large 
amount  Of  leisure  time  on  his  hands.  In  vacation  he  busied  himself 
with  making  "  raids "  into  Liddesdale  and  the  Border  country,  col- 
lecting  materials  for  his  Minstrelsy ;  and  during  the  winter  sessions 
he  attended  the  meetings  of  the  famous  Speculative  Society.  The 
Speculative  then  met  at  six  o'clock  in  the  evening,  and  it  numbered 
among  its  members  some  who  afterwards  became  the  brightest  orna- 
ments of  the  Scottish  bench  and  the  British  senate.  Scott  was  the 
269th  member  of  the  Society,  having  been  admitted  on  the  21st 
December,  1790.  On  the  following  year  he  was  appointed  librarian, 
and  thereafter  secretary  of  the  Society,  and  did  the  duties  of  these 
offices  until  1st  December,  1795.  As  the  minutes  in  his  own  hand- 
writing bear — **  Mr  Walter  Scott  intimated  to  the  meeting  that  from 
his  other  avocations  it  was  now  out  of  his  power  to  retain  any  longer 
the  offices  of  secretary  and  librarian."  Scott  read  essays  to  the  Society 
on  the  "  Crusades,"  the  "  Origin  of  the  Feudal  System,"  on  "  Ossian's 
Poems,"  and  the  "  Scandinavian  Mythology."  In  the  debates  he  sup- 
ported motions  for  a  permanent  Poor-Law,  an  Established  Church,  and 
voted  against  Parliamentary  Reform.  The  attendance  of  ordinary 
members  was  so  meagre  during  the  time  Scott  was  an  ordinary  member 
of  the  Society,  that  the  business  was  often  adjourned  for  want  of  a 
quorum.  It  was  not  until  some  time  after  he  ceased  to  be  an 
ordinary  member,  that  the  famous  feats  of  intellectual  gladiator- 
ship  took  place  between  Brougham,  JefiTrey,  Homer,  and  others,  which 
have  made  the  name  of  the  Speculative  historical.  Francis  Jeffrey  was 
admitted  a  member  of  the  Society  in  1796,  and  it  was  there  that  he 
first  made  the  acquaintance  of  Scott.  He  was  Scott's  junior  by  two 
years,  and  probably  had  a  brighter  and  more  fortunate  career ;  bat 
what  is  the  result,  now  that  the  grave  has  closed  over  them  both,  and 
time  has  began  to  estimate  their  merits  aright?  The  name  and  hme 
of  Jeffrey,  though  great  in  his  lifetime,  is  already  fading  away  from 
the  minds  of  men,  and  in  a  short  time  he  will  only  be  remembered  ia 
the  poems  of  Byron  as  Dennis  is  in  the  works  of  Pope.  Scott's  fame, 
on  the  contrary,  is  increasing  with  the  "  process  of  the  sun's,"  and 
will  go  on  doing  so,  so  long  as  the  English  language  is  spoken. 
Jeffrey  wrote  and  toiled  for  the  day,  and  he  had  his  reward.  He  used 
literature  as  a  stepping-stone  for  his  own  ambition,  which  was  to  reach 
the  judicial  bench ;  he  forsook  it  for  the  flesh-pots  of  the  profession, 
and  now  it  is  meet  it  should  forsake  and  forget  him.  Happy,  thrice 
happy^  for  posterity  that  Scott  was  not  tempted  by  a  like  ambition  to 
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forego  literature,  and  attempt  to  grasp  the  transitory  honours  of  a  silk 
gown  and  the  Judge's  ermine  1  Had  agents  and  clients  discreetly  sup^ 
ported  him,  such  might  have  been  the  case ;  but,  thank  Heaven,  they 
did  not ;  had  they  done  so  the  Waverley  novels  might  never  have  been 
written. 

Scott,  however,  was  not  altogether  without  practice  in  his  pro- 
fession, though  it  never  amounted  to  much.  His  father  and  his 
father  s  friends  sent  him  a  few  cases.  He  did  more  in  the  criminal 
than  in  the  civil  court  His  fee-hook  shows  he  made  £24  3s.  the 
first  year;  £57  15s.  the  second;  and  in  his  fifth,  1796  to  1797, 
i?144  10& ;  of  which  £oOy  Lockhart  says,  were  fees  from  his  father's 
chambers.  In  1798,  the  first  year  of  his  married  life,  his  practice 
brought  him  £79  17& ;  a  small  sum  for  love  and  poetry  in  a  cot- 
tage at  Lass  wade  to  disport  upon.  His  publication  of  the  Minstrelsy 
of  the  Scottish  Border,  and  the  knowledge  that  he  was  addicted  to 
poetry,  however,  did  not  frighten  away  agents  from  employing  him ;  for 
we  find  that  in  1803  the  fees  from  his  practice  rose  to  <f  228  i8s.,  the 
largest  income  it  ever  yielded  him.  He  was  not  a  fluent  speaker,  but 
he  was  always  sensible,  and  at  times  eloquent 

The  General  Assembly  of  the  Kirk  of  Scotland  was  the  arena  where 
Scott  made  his  first  set  speech  as  an  advocate.  He  appeared  as 
counsel  to  defend  the  Uev.  Mr  M'Naught,  minister  of  Oirthon,  from  a 
libel  charging  him  with  drunkenness,  singing  of  lewd  and  profane 
soQgs,  and  toying  at  a  penny-wedding  with  a  **  sweetie  wife,"  and  of 
promoting  irregular  marriages  as  a  justice  of  the  peace.  The  trial  took 
place  at  the  bar  of  the  Assembly  in  May,  1793,  and  Scott  had  previ* 
oosly  prepared  himself  for  the  occasion  with  great  care,  having  gone 
to  Galloway  and  made  himself  acquainted  with  the  facts  of  the 
case,  and  probably  also  with  some  of  the  scenery  of  Guy  Mannering. 
But  all  was  to  no  purpose,  for,  though  he  made  a  speech,  he  acquitted 
himself,  Lockhart  says,  ''so  little  to  his  own  satisfaction  that  he  believed 
be  had  made  a  complete  failure,  and  issued  from  the  court  in  a  mel- 
ancholy mood."  His  client  was  deposed  from  the  ministry,  and  Scott 
took  refuge  in  a  neighbouring  tavern,  where  his  friends  were  waiting 
to  condole  with  him  over  the  unhappy  issue  of  his  first  case.  For 
some  time  he  was  "  incapable  of  enjojring  the  merriment  of  his  friends/' 
but  after  certain  songs  were  sung  and  chorussed  he  cheered  up,  ''and 
tbe  evening  ended  in  High  Jinks."  We  have  searched  the  Session 
Papers  from  the  period  of  Scott's  passing  at  the  bar  to  1798,  but  have 
beea  unable  to  find  any  of  liis  handy-work  among  the  mass  of  me- 
morials, replies,  and  duplies  that  fill  the  shelves  of  the  Advocates' 
Library,  where  the  quibbles  and  controversies  of  the  wordy  bar  and 
still  more  wordy  bench  lie  entombed  in  a  silence  which,  Garlyle  would 
say,  "  Is  divine  and  of  heaven  I" — 

^*  Scotist  and  Tbomist  now  alike  remain 
Amid  their  kindred  cob-webs  in  Duck  Lane.** 


In  the  Session  Papers  for  4ith  January,  1799|  No.  104,  there  is  a 
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Diemorial  by  Scott  in  a  suspension  of  a  charge  on  a  bill  on  the  gronnd 
of  undue  delay  in  giving  notice  of  its  dishonour.  The  name  of  the 
ease  is  Henderson  ▼.  Alexander  Duthie.  The  Lords  decided  in  &Toiir 
of  Scott's  client,  Henry  Erskine  being  along  with  him  and  his  senior  in 
the  case.  At  the  Circuit  or  Assize  Courts  held  at  Jedburgh,  more  espe- 
cially in  the  autumn  of  1799,  Scott  appears  to  have  bad  a  considerable 
number  of  cases,  and  to  have  won  some  distinction.  Happy  days  for 
counsel,  when  every  theft  and  sheep-stealing  was  a  "  hanging^  and 
such  a  thing  as  a  reformatory  for  criminals  was  unknown.  Scott, 
however,  was  soon  to  return  to  Jedburgh  in  a  higher  capacity.  The 
Sheriffship  of  Selkirkshire  fell  vacant,  and  through  the  influence  of  the 
Duke  of  Buccleuch  and  Lord  Melville,  Scott  was  appointed  to  the 
office  on  16th  December,  1799.  In  the  autumn  of  1803,  Sheriff 
Scott  is  busy  showing  the  poet  Wordsworth  and  his  sister  the  beauties 
of  Melrose  Abbey.  There  is  some  little  hitch  about  finding  beds  at 
the  inn  for  the  night,  *'  the  landlady,  as  Miss  Wordsworth  o'bserved, 
refusing  to  settle  anything  until  she  had  ascertained  from  the  Sheriff 
himself  that  he  had  no  objection  to  sleep  in  the  same  room  with 
William."  Fortunate  landlady  to  have  such  twin  poets  for  guests, 
and  a  room  large  enough  to  enclose  them  slumbering!  Scott  went  on 
to  the  Jedburgh  Circuit,  and,  as  "  Sheriff  in  that  part,"  did  dne 
reverence  to  the  Judgea  Wordsworth  and  his  sister  joined  him  there, 
but  he  begged  them  not  to  enter  the  Court,  for,  said  he, "  I  really  would 
not  liko  you  to  see  the  sort  of  figure  I  cut  there."  Female  curiosity 
was,  however,  too  strong.  They  did  see  him,  "  in  his  cocked-hat  bxA 
sword  marching  in  the  Judges'  procession  to  the  sound  of  one  cracked 
trumpet"'  Since  then  many  changes  have  taken  place,  and  old  cus- 
toms have  been  forsaken,  but  we  believe  the  present  Sheriff  of 
Teviotdale  and  the  Forest  now  and  again  appears  in  a  like  courtly 
and  decorous  attire.  Sheriff  Scott  soon  got  to  know  everybody  in 
his  county  and  through  the  whole  Borders,  and  everybody  liked 
and  respected  him.  His  Substitute,  Mr  Henderson,  worked  har- 
moniously under  him,  and  whether  the  Sheriff  overturned  or  ad- 
hered to  his  interlocutors,  it  made  no  difference  in  their  friendship. 
Scott  did  liis  duty  of  Sheriff  as  well,  if  not  better,  than  they  had 
even  been  done  by  any  of  his  predecessors.  We  have  not  read  the 
record  of  his  decisions,  but,  doubtless,  his  wonderful  common  sense 
kept  him  from  going  very  far  wrong  in  points  of  law.  He  now 
appears  to  have  reached  the  summit  of  his  professional  success.  He 
was  busy  and  contented  with  the  present,  and  hopeful  and  pleased 
with  the  prospect  of  the  future.  Living  at  Ashestiel,  in  the  centre 
of  beautiful  scenery,  with  a  young  wife  whom  he  loved,  an  ample 
fortune,  plenty  of  friends  of  congenial  tastes,  and  a  duchess  or  two 
dropping  in  by  a  time  to  share  his  hospitality  and  hear  him  read  to 
them  the  last  finished  canto  of  the ''  Lay  of  the  Last  Minstrel,"  and  with 
business  sufficient  to  add  zest  to  pleasure,  one  cannot  fancy  a  more  envi- 
able existence.  The  ''Lay"  was  published  in  January,  1805,  audita 
success  was  so  great  that  ScQtt  made  up  his  min4  to  give  to  literatore 
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an  undivided  affection,  and  devote  himself  to  it  for  better  and  for 
worse  during  the  rest  of  his  life ;  and  every  one  knows  how  nobly  he 
kept  bis  resolution.  His  name  now  disappears  from  the  rolls  of 
Courts  and  his  professional  career  as  an  advocate  may  be  said  to  be 
practically  at  an  end.  Greater  triumphs  and  higher  honours  are  in 
store  for  him  than  any  which  the  law  can  give ;  but  upon  these  we 
cannot  enter.  Still,,  though  he  relinquished  practice,  he  did  not  leave 
the  Court  of  Session,  for  the  law  still  showered  her  favours  upon  him, 
though  he  was  jilting  her  for  another  and  fonder  mistress.  In  March, 
1806  be  was  gazetted  as  one  of  the  principal  Clerks  of  Session,  and 
he  entered  upon  his  duties  in  the  First  Division,  and  continued  to  do 
the  work  faithfully  and  well,  and  to  the  entire  satisfaction  of  the 
Judges,  from  that  time  henceforth  until  his  resignation,  on  6th 
November,  1830.  For  five-and-twenty  years  the  greatest  man  of  his 
time  sat  under  the  President's  chair  in  that  First  Division,  engaged- 
for  five  hours  each  day  of  sessions  in  doing  the  work  which  the  veriest 
clerk  could  have  done ;  for  the  duties  were  light  and  easy,  though  irk- 
some ;  to  take  charge  of  a  process,  to  hand  a  paper  to  counsel,  to  write 
oat  an  interlocutor  when  required,  and  to  listen  to  what  were  some- 
times wearisome  and  sometimes  interesting  and  eloquent  speeches. 
No  man  is  a  hero  to  his  vcdet  de  chamhre,  and  in  lookins:  back  now 
one  often  wonders  whether  the  Judges,  counsel,  agents,  and  clerks  of 
Court  then  looked  upon  Scott  as  the  wonderful  man  we  now  consider 
him  to  have  been.  So  simple  and  business-like  in  his  habits,  so 
modest,  so  unassuming ;  surely  he  cannot  be  the  Great  Unknown,  the 
author  of  Waverley,  but  must  be  a  mere  clerk  and  lawyer  like  one  of 
ourselves  !  But  he  is  the  author  of  Waverley,  and  none  other,  with 
his  large,  dignified,  sagacious  head,  and  calm,  benevolent  face^  now — 

*^  Looking  thro'  feudal  ages  with  those  eyes 
That  lit  up  all  their  shadowy  mysteries," 

and  now  writing  a  chapter  of  Kenilworth,  to  fill  up  the  interval  of 
leisure  which  a  long  debate  allows  him.  Lockhart  says,  "On  the 
whole,  it  forms  one  of  the  most  remarkable  features  in  his  history, 
that,  throughout  the  most  active  period  of  his  literary  career,  he  must 
have  devoted  a  large  proportion  of  his  hours,  during  half  at  least  of 
every  year,  to  the  conscientious  discharge  of  professional  duties." 
And  what  is  more,  when  he  was  toiling  at  his  desk  like  a  galley  slave, 
to  retrieve  his  honour  and  his  broken  fortunes — when,  in  a  commer- 
cial sense,  every  hour  had  a  pecuniary  value — he  did  not  intermit  his 
daily  task-work  as  a  clerk  of  Court,  or  seek  to  be  relieved  of  his 
duties.  It  was  not  until  prostrated  by  disease,  that  he  penned  and 
sent  to  Lord  President  Hope  the  following  beautiful  letter,  which  we 
believe  has  never  yet  been  published: — 

"My  dbak  Lord, — Although  your  Lordship  knows  generally  that 
you  are  to  lose  one  of  your  clerks  before  the  12th  of  this  month,  it  is 
hat  due  attention  in  me  to  report  that  my  absence  on  that  day  is 
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owing  to  my  being  in  the  act  of  resigning  the  situation  I  have  occupied 
for  so  many  years  with  the  sincere  wish  to  discharge  its  daties^  tiioojirli 
sometimes  needing  and  always  experiencing  the  indulgence  of  the 
Court,  and  especi^y  of  your  Lordship.  When  I  come  to  the  momeDt 
of  taking  actual  of  sq  many  friends,  with  whom  I  met  regularly 
five  times  in  the  week,  I  cannot  help  feeling  a  strong  sensation  of 
sadness,  which  I  suppose  is  natural  to  most  men  when  their  occupA- 
tion  is  gone  and  the  period  of  active  life  closed  upon  them.  When  I 
think  of  the  Court,  it  must  be  always  with  a  particular  reference  to 
your  Lordship,  who,  I  hopne  and  trusty  be  long  able  to  retain  your 
dignified  situation  there  with  advantage  to  your  country  and  honour 
to  yourself 

"^  I  beg  my  most  respectful  compliments  to  Lady  Charlotte,  and 
kindly  compliments  to  the  Solicitor  and  other  gentlemen  and  ladies 
of  the  fiimily,  and  I  am,  with  great  regard. 

My  dear  Lord, 

Your  obedient  humble  servant, 

Walteb  Sootl 

<*  Abbotsfobd,  G^i  Navembtr,  1830. 

"Government  propose  to  give  me  as  superannuation  three-fourths  of 
my  present  salary,  which  is  fully  adequate  to  my  wants  and  wishes, 
where  mutton  is  cheap,  and  salmon  and  black  game  are  plenty.  I 
will  think  it  a  very  happy  day  should  any  journey  in  this  country  give 
you  an  opportunity  of  seeing  that  the  old  rat  is  not  quite  starved  in 
his  hollow  tree." 

The  above  letter,  written  on  gilt-edged  paper,  is  addressed  on  the 
outside  to 

Riffkt  Honble, 

The  Lord  President  of  the  Court  of  Session, 

Lord  Presidents  Chambers, 

HiU  Street 

It  is  now  in  the  Advocates'  Library,  having  been  presented  to  the 
Faculty  last  year  by  Miss  Louisa  Hope,  the  daughter  of  the  late 
Lord  President,  to  whom  it  was  addressed.  We  have  printed  it  as  in 
the  original,  with  one  or  two  words  left  out.  The  band-writing  is 
clear  and  vigorous,  and  does  not  indicate  any  loss  of  physical 
power. 

In  less  than  two  years  from  the  date  of  this  letter  Scott  breathed 
his  last,  and  the  whole  nation  mourned  his  loss.  But,  "  the  grief 
is  over  and  the  glory  won,"  and  it  is  fit  now  we  should  rejoice,  and, 
both  as  lawyers  and  as  men,  hold  the  day  of  his  birth  in  grateful 
remembrance. 

M. 
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Juridical  Society's  Lectures. — It  is  proposed  to  continue  next 
winter  session  the  lectures  on  special  branches  of  law  given  in  the 
rooms,  and  under  the  sanction  of  the  Juridical  Society;  and  although 
the  arrangements  have  not  been  finally  completed,  it  may  interest 
Bome  of  our  readers,  both  in  town  and  country,  to  learn  what  is  con^ 
templated.  Upon  the  thoroughness  and  completeness  of  legal  education, 
we  are  convinced,  depends  both  the  satisfactory  administration  of  the 
law  and  it-s  prudent  reform.    This,  and  not  the  sudden  absorption  of 
the  law  of  Scotland  in  that  of  England,  or  the  extension  of  the  juris- 
diction of  the  inferior  Courts,  or  the  more   equal  distribution  of 
practice,  or  the  establishment  of  commercial  tribunals  for  arbitration 
in  lieu  of  Courts  presided  over  by  trained  lawyers,  we  believe  to  be 
the  true  way  permanently  to  improve  the  administration  of  justice. 
Beyond  the  business  habits  and  the  experience  of  forms  of  deeds  which 
the  training  of  an  office  best  gives,  and  the  knowledge  of  the  forms  of 
process  and  the  art  of  advocacy  which  can  only  be  learnt  by  practice, 
or  more  slowly  by  observation  of  practice  in  the  Courts,  the  sound 
lawyer  and  judge  requires  a  thorough  knowledge  of  the  principles 
upon  which  the  law  is  based,  and  of  as  many  of  the  details  of  the 
different  branches  as  his  memory  will  carry  without  overloading  or 
confusion.     It  was  by  self-education  that  this  knowledge  was  acquired 
by  our  leading  lawyers  of  former  times,  except  in  so  far  as  some  of 
them  had  profited  by  the  oral  instructions  in  the  civil  law  of  the  great 
coDtinental  exponents  of  it.    The  institution  of  the  Chair  of  Scots  Law 
in  the  University  of  Edinburgh  in  1722  marked  a  new  era  in  legal 
education,  and  the  benefits  derived  by  several  generations  of  Scotch 
lawyers  from  the  lectures  of  Erskine,  Hume,  and  Bell  can  scarcely  be 
over-estimated.    But  even  with  the  more  fully  equipped  legal  faculty 
which  the  University  now  possesses,  the  ever-increasing  volume  of  law 
no  longer  admits  of  being  fully  interpreted  to  the  student  by  the 
learned  labours  of  the  various  professors.    Endeavouring  as  they  do 
to  take  a  general  survey  of  the  whole  field  of  law,  there  are  necessarily 
many  parts  of  it  which  must  be  treated  cursorily,  just  as  an  advocate 
never  argues  so  exhaustively  a  case  with  many  points  as  one  where 
there  are  only  two  or  three.    It  appears,  therefore,  very  desirable  that 
finch  parts  should  be  treated  by  qualified  persons  separately.    A  good 
deal  may  no  doubt  be  said,  as  the  example  of  the  extra-mural  medical 
schools  shows,  in  favour  of  competition  with  the  recognised  University 
instruction.    The  experiment  of  legal  lectures  on  special  subjects  com- 
menced by  the  Juridical  Society  last  session,  does  not,  however,  involve 
this.     On  the  contrary,  it  is  supplementary  to,  and  not  in  competition 
^th,  the  lectures  of  the  professors,  which  alone  are  acknowledged  by 
the  different  branches  of  the  legal  profession  as  qualifying  for  admission 
to  their  ranks. 
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The  lectures  of  the  Juridical  Society,  so  far  as  arranged  for  next 
session,  are,  we  understand,  the  following: — Sheriff  Thorns  is  to 
continue  the  course  given  by  him  last  winter  upon  Equity.  Mr  Craw- 
ford, Advocate,  is  to  complete  his  lectures  upon  Insurance;  probably 
the  most  important  contract  which  the  enterprising  spirit  of  modem 
commerce  has  added  to  the  body  of  the  law,  and  which  it  is  peculiarly 
fitting  should  be  treated  in  Scotland,  where  the  principles  of  Life  and 
Fire  Insurance  have  been  developed  in  practice  with  such  remarkable 
success.  Mr  G.  B.  Logan,  W.S.,  is  to  lecture  on  the  Law  of  Entail; 
a  subject  which  is  of  equal  importance  to  the  Conservative  lawyer, 
who  desires  its  retention,  and  to  the  Badical  lawyer,  who  wonders  that 
its  abolition  has  been  so  long  delayed — ^for  it  is  a  truism  too  often 
forgotten  by  law  reformers,  that  no  man  can  properly  amend  or 
improve  any  branch  of  law  who  does  not  accurately  know  what  the 
existing  law  is.  Mr  Lawrie,  Advocate,  is  to  give  a  course  on  the 
Early  History  of  Scotch  Law,  to  which  we  look  forward  with 
especial  interest  It  would  be  very  unfortunate  if,  at  a  time  when  the 
historical  method,  which  has  done  much  both  for  the  knowledge  and 
improvement  of  continental  law  in  ^the  works  of  such  wiiters  as 
Savigny,  Eichhom,  Meyer,  Laboulaye,  is  beginning  to  win  adherents 
in  England,  it  should  be  neglected  in  Scotknd  by  our  younger  lawyera 
whose  predecessors,  from  Lord  Hailes  to  Professor  Innes,  have  set  so 
excellent  an  example.  Mr  Eirkpatrick,  another  member  of  the  Bar, 
is  to  lecture  on  the  Mercantile  Law  Amendment  Act,  a  limited  bnt 
very  important  topic,  because,  along  with  the  correlative  English  Act, 
it  was  the  first  definite  step  towards  the  assimilation  of  the  laws  of 
England  and  Scotland  upon  the  sound  principle  of  a  careful  com- 
parison of  the  differences  between  the  two  systems,  and  the  reciprocal 
adoption  of  what  is  good  in  each.  It  is  possible,  but  not  certain,  that 
there  may  be  also  lectures  on  ecclesiastical  law,  and  on  the  philosophy 
of  law.  The  former,  if  we  may  judge  from  recent  proceedings  in 
the  Church  Courts,  urgently  requires  to  be  treated  by  a  well-disciplined 
legal  intellect:  the  neglect  of  the  latter  in  this  country  is  a  constant 
subject  of  reproach  against  Great  Britain  amongst  continental  jurists, 
the  justice  of  which  we  are  ourselves  beginning  to  perceive.  We 
heartily  wish  success  to  the  gentlemen  who  at  no  small  personal  incon- 
venience are  making  the  attempt  to  increase  the  credit  of  Scotch  law, 
and  improve  the  education  of  Scotch  lawyers. 

The  Debenture  Stock  Act,  1871, — ^This  Act  proceeds  on  the 
preamble  that  by  different  Acts,  in  particular  the  Companies  Act, 
1863,  (26  and  27  Vict,  c.  118,  s.  22),  and  amending  Acts,  companies 
are  enabled  to  raise  money  by  debenture  stock  instead  of  by  mortgage 
or  bond,  and  that  doubts  are  entertained  whether  trustees  authorised 
to  invest  trust  funds  in  the  mortgages  or  bonds  of  companies  may 
lawfully  invest  such  funds  in  debenture  stock ;  and  enacts  that^ 

**  Where  a  power  before  the  passing  of  this  Act  has  been  or  shall  at 
any  time  hereafter  be  given  to  trustees "  (which  terfai  includes,  by  §  % 
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ezecQtors  and  administrators,  and  others  holding  funds  in  a  fiduciary 
CHpacity)  "  to  invest  trust  funds  in  the  mortgages  or  bonds  of  a  railway 
company,  or  of  any  other  description  of  company,  such  power  shall,  unless 
the  contrary  is  expressed  in  the  instrument  creating  the  power,  be  deemed 
to  include  a  power  to  invest  such  funds  in  the  debenture  stock  of  a  railway 
company  or  such  other  company  as  aforesaid,  and  an  investment  of  trust 
funds  in  debenture  stock  may  be  made  accordingly." 

Observe  that  only  trustees  authorised  to  invest  in  debenture  bonds  are 
now  enabled  to  t^ke  debentare  stock,  and  that  the  Act  does  not  apply 
to  cases  where  there  is  an  express  prohibition  of  debenture  stock. 

Testamentary  capacity — Nishet  v.  Nishet's  Trs. — Although  the 
question  in  this  case  is,  as  the  Lord  President  justly  said,  purely  a 
qaestion  of  fact,  it  is  one  of  a  class  of  peculiar  interest  and  difficulty, 
and  depending  on  principles  and  scientific  laws,  which  have  always 
afforded  room  for  controversy.  The  prominent  fact  in  the  case  is  that 
the  Court  has  sustained  a  settlement  made  by  a  person  confined  in  a 
lunatic  asylum,  and  only  two  months  before  his  death — ^no  announce- 
ment of  his  recovery  of  mental  health  having  been  made  either 
to  his  friends  or  to  the  authorities,  and  no  step  of  any  kind 
having  been  taken  for  his  removal  from  the  asylum.  Moreover, 
almost  all  the  medical  gentlemen  who  from  time  to  time  visited  and 
examined  him  during  the  nine  years  of  his  restraint  previous  to  his 
death  had  thought  his  recovery  almost  hopeless.  Thus  the  heaviest 
onus  lay  upon  the  party  supporting  the  deed  to  show  that  the 
testator  was  of  a  sound  disposing  mind.  The  Court  of  Session  has, 
nevertheless,  found  unanimously  that  the  fact  of  recovery  has  been 
proved  by  the  evidence  of  medical  witnesses  who  subsequently  and 
specially  examined  the  testator  about  the  time  of  the  execution  of  the 
will,  and  by  the  circumstances  attending  its  execution  as  well  as  by 
the  rational  character  of  the  will  itself.  The  point  was  a  very  nairow 
one,  for  the  medical  gentleman  under  whose  care  the  testator  was 
noticed  a  decided  improvement  in  his  mental  health  only  four  months 
before  the  execution  of  the  will,  and  it  was  only  five  days  before  the  will 
was  made  that  he  made  his  first  entry  in  the  books  of  the  asylum  that 
the  patient  had  recovered  from  his  nine  years'  attack  of  insanity. 
There  was  other  evidence  to  the  efifect  that  recovery  had  taken  place  at 
the  time  of  making  the  will,  and,  according  to  some,  for  three  or  four 
weeks  before;  but  the  tendency  of  the  evidence,  decided  though  it 
was,  was  to  fix  the  recovery  at  a  point  of  time  remarkably  close  to  the- 
date  of  the  execution  of  the  will.  It  was  therefore  fortunate  that 
other  circumstances  supported  the  theory  of  the  testator's  mental 
recovery.  The  will  itself  was  most  rational  and  proper.  It  was 
drawn  up  by  the  testator's  law  agent  from  instructions  proved  to  have 
been  written  by  the  testator  himself,  and  which  were  so  clear  and 
intelligent  and  well  expressed  that  even  the  advei-se  medical  witnesses, 
who  had  thought  the  testator  continually  and  hopelessly  insane,  were 
obliged  to  admit  that,  "if he"  (the  testator)  "wrote  these  instructious, 
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he  was  sane  when  he  wrote  them ; "  one  adding  that  he  could  not 
think  the  instructions  had  been  drawn  up  by  the  testator  himselt 

The  occurrence  of  a  case  in  which  there  is  such  conclusive  proof  as  to 
this  fact  is  of  importance,  as  confirming  and  illustrating  the  law  already 
clearly  laid  down,  at  least  in  England.     The  law  was  settled  by  the 
judgment  of  Sir  William  Wynne  in  the  case  of  Cartwright  ▼.  Cari- 
wright  (23d  Feb,  1793,  1  Phillimore's  Cases,  p.  90).     Sir  William 
Wynne  there  says:  "  I  think  the  strongest  and  best  proof  that  can  arise 
as  to  a  lucid  interval  is  that  which  arises  from  the  act  itself;  that  I 
look  upon  as  the  thing  to  be  first  examined,  and  if  it  can  be  pro?ed 
and  established  that  it  is  a  rational  act,  rationally  done,  the  whole  case 
is  proved.     What  can  you  do  more  to  establish  the  act  ?    Because, 
suppose  you  are  able  to  show  the  party  did  that  which  appears  to  be 
a  rational  act,  and  it  is  his  own  act  entirely,  nothing  is  left  to  presump- 
tion in  order  to  prove  a  lucid  interval.     Here  is  a  rational  act  ratioDally 
done.     In  my  opinion,  where  you  are  able  completely  to  establish  that 
the  law  does  not  require  you  to  go  further."   In  the  present  case,  the  will 
was  sustained  on  the  ground  that  there  had  been  complete  recovery, 
or  that  there  had  been  a  lucid  interval  at  the  time  of  making  it    The 
Judges,  of  course,  were  scarcely  unanimous  in  their  views  of  the  exact 
effects  of  the  evidence,  and  there  was  some  speculation  on  the  ques- 
tion of  delusion  disqualifying  a  person  from  making  a  will,  even  where 
the  delusion  was  unconnected  with  the  subject  matter  of  the  will    On 
this  point  there  was  a  tendency  to  differ  from  the  dictum  of  Lord 
Penzance  in  Smith  v.  Tebibit  (16  L.  T.  Rep.  N.  S.  841 ;  36  K  J.  Pr,  i 
Matr.  97,  L.  R.  1  Pr.  398),  who  on  summing  up  the  decided  cases  on 
this  point  declares  strongly  for  the  disqualification. 

This  case  of  Major  Nisbet  shows  that  not  only  is  a  speedy  recovery 
possible  in  a  long  standing  case  of  insanity,  where  recoveiy  had  been 
declared  by  competent  Judges  to  be  hopeless,  but  that  it  is  capable  of 
distinct  proof,  so  as  to  give  effect  to  a  deed  executed  very  closely  after 
the  recovery.  Reference  may  be  made  for  illustrations  to  the  cases  of 
Dyce  Sombre  v.  Troup,  Deane's  Eccl.  R  22;  NichoUs  v.  Binns,  1  S. 
&  T.  239;  and  Martin  v.  Johnson,  1  F.  &  F.  122;  BanJcs  v.  Good- 
fellow,  39  J.  L  Q.  B. 

Faynund  of  BUh  by  Bankers, — ^A  case,  Pollard  v.  the  Batik  of  England, 
in  which  the  question  was  as  to  what  constituted  payment  of  a  bill 
by  a  banker,  has  just  been  decided  by  the  Court  of  Queen's  Bench. 
The  action  was  brought  by  a  customer  of  the  branch  Bank  of  England  at 
Newcastle,  who  bad  received  instructions  to  collect  a  bill  due  to  the 
plaintiff,  and,  according  to  the  plaintiff,  had  received  payment  from  the 
acceptor's  bankers,  but  after  doing  so,  the  acceptor  himself  having  fiiiled, 
had  debited  him  with  the  amount  of  the  bill  as  dishonoured.  The  dispute 
arose  out  of  a  quasi  clearing-house  system  in  practice  among  the  Newcastle 
bankers — the  bankers  of  the  town  balancing  the  bills  or  cheques  payable 
among  each  other,  and  giving  cheques  for  the  differences.  It  was  also  the 
custom  where  a  bill  was  held  payable  at  another  house  to  send  in  the  coarse 
of  the  day  to  know  if  it  would  be  paid,  and  if  it  was  initialled  and  letorned, 
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to  inclade  it  in  the  acconnt  thus  settled  by  cheque.  The  plamtifTs  bill  in 
the  present  case  had  been  so  dealt  with,  and  at  the  close  of  the  day  it  was 
included  in  the  cheque  given  to  settle  the  account.  Soon  afterwards, 
however,  it  was  found  that  the  acceptor  had  stopped  payment,  and  the 
bank  which  had  given  the  cheque  desired  the  repayment  of  the  amount  of 
the  bill,  which,  however,  the  Bank  of  England  branch  refused,  though  it 
afterwards — being  indemnified  by  the  other  bank — claimed  to  debit  the 
plaintiffs  account  with  the  £500  as  unpaid.  The  question  thus  was 
whether  the  Bank  of  England  branch  had  received  payment,  and  the  Court 
now  decided  unanimously  that  it  had.  Mr  Justice  Blackburn  said  that 
what  was  done  amounted  to  far  more  than  a  mere  provisional  arrangement. 
An  understanding  that  "  all  errors  and  mistakes  should  be  corrected  "  did 
not  affect  the  question,  as  the  giving  of  a  cheque  was  not  a  mere  formal  and 
provisional  act.     Judgment  was  therefore  given  for  the  plaintiff 

Scotch  Plaintiff i  in  England^-SecurUy  for  Costs, — ^An  important  decision  has 
been  given  in  a  case  of  BeU  v.  Tennant  (which  is  to  be  tried  at  the  eDSuing  Leeds 
assizes),  by  one  of  the  masters  (Master  Gordon),  on  the  question  of  security  for 
costs  being  given  by  a  Scotch  plaintiff.    The  defendant  applied  for  security  for 
costs,  but  the  plaintiff  objected  on  the  ground  that  the  Judgments  Extension 
Act,  1868  (31  &  82  Yict,  c.  54),  s.  2,  did  away  with  the  obligation  to  give  such 
security.     That  section  enacts  that  when  a  judgment  shall  have  been  obtained 
in  England  or  Ireland  in  the  Queen's  Bench,  the  Common  Fleas,  or  Exchequer, 
a  certificate  of  such  judgment  may  be  entered  in  a  register,  to  be  kept  for  the 
purpose  in  Edinburgh ;  *^  and  every  certificate  so  registered  shall,  from  the  date  of 
Buch  registration,  be  of  the  same  force  and  effect  as  a  decreet  of  the  Court  of  Ses- 
sion ;  and  all  proceedings  shall  and  may  be  had  and  taken  on  an  extract  of  such 
certificate,  as  if  the  judgment  of  which  it  is  a  certificate  had  been  a  decreet 
originally  pronounced  in  the  Court  of  Session  on  the  date  of  such  registration 
as  aforesaid ;  and  all  reasonable  costs,  charges,  and  expenses  attendant  upon  the 
obtaining  and  registering  such  certificate  shall  be  recovered  in  like  manner  as  if 
the  same  were  part  of  the  original  judgment.*'    The  master  decided  that,  as  the 
iadgment  was  by  this  section  made  recoverable  in  Scotland  as  if  the  action  had 
been  brought  there;  and  as  the  defendant,  therefore,  in  case  he  obtained  a 
verdict,  could  levy  for  his  costs  in  Scotland,  all  neceesity  for  security  for  costs 
had  ceased,  and  he  refused  to  make  any  order.     We  understand  that  this  deci- 
sion has  not  been  appealed  against,  and  therefore  it  must  now  be  taken  to  be 
the  practice.    The  Judges  have  always  been  most  reluctant  to  make  orders  for 
security  for  costs,  and  it  is  clear  that  they  would  support  the  master's  decision 
if  possible.— I/aw;  Tiiiu9, 

Vacation  Arrangements. 
Box  Days, — ^Thursday,  August  24,  and  Thursday,  September  21. 

BiU-Chamber  Rotation  of  Judges : — 

Friday,    21st  July,  to  Saturday,  22d  July,     -        -  -  Lord  Benholmb. 

Monday,  24th  July,  to  Saturdav,  6th  August,          -  -  „  Kinloch. 

Monday,  7th  August,  to  Saturday,  19th  August,      -  -  )«  Ormidale. 

Monday,  21st  August,  to  Saturday,  2d  September,  -  •  -  „  Murk. 

Monday,  4th  September,  to  Saturday,  16th  September,  -  „  Gifford. 

Monday,  18th  September,  to  Saturday,  SOth  September,  -  „  Mackenzie. 

Monday,  2d  October,  to  Saturday,  14th  October,     -  -  „  Benholm E. 

Vacation  Courts. 

^RD  Mure  will,  on  Wednesdayy  the  SOth  day  of  August^  and  Lord  Mac- 
kenzie, on  Wednesday  the  2,7th  day  of  September  next,  sit  in  the  Court  at  11 
^ clock;  and  Kolls  will  be  taken  up  on  the  preceding  Mondays,  in  terms  of  the 
'  Court  of  Session  Act,  1868,*'  and  relative  Act  of  Sederunt 
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AuTUMK  CiBCurrs,  1871. 

NORTH — ^LoRDS  Justice-Clerk  and  DEAS.^Bundu,  Tuesday,  5th  Septem- 
ber ;  Pertk^  Friday,  8th  September ;  Aberdeen^  Thuraday,  14tb  September; 
Inverness f  Taesday,  19tb  September. 
J.  B.  Balfour,  Esq.,  Advocate- Depute;  Alexander  Ingram,  Clerh 

SOUTH — Lords  Cowan  and  1^ eav R&.—Jedlnirgh,  Friday,  8th  September; 
Durnfries^  Tuesday,  12th  September;  Ayr^  Friday,  16th  September. 

Henry  J.  Moncreiff,  Esq.,  Advocate-Depute;  Wm.  Hamilton  Bell,  CUrh 

WEST — Lords   Ardmillan  and  Jerviswoodb. — Stirling,  Thursday,  Uth 
September;  Inverary,  Wednesday,  20th  September;  Glasgow^  25th  Sep- 
tember, at  12  o'clock  nooD. 
Alexander  Asher,  Esq!,  Advocat&'DepuU;  iBNEAS  Macbean,  Clerk 

Obituary. — William  Murdoch,  Esq.,  Solicitor  and  Banker,  Elgiib 
died  there,  July  1. 

AECfflBALD  Denniston,  Esq.,  W.S.  (1837),  and  Procurator, 
Greenock,  died  at  Greenock,  June  23. 


ACT  OF  SEDERUNT  IN  PURSUANCE  OF  "THE  JUDGMENTS 

EXTENSION  ACT,  1868." 

The  Lords  of  Conncil  and  Session,  in  pursuance  of  the  powers  vested  in  them  by 
the  Act  of  Parh'ament  passed  in  the  31  st  and  d2nd  year  of  Her  present  Majesty's 
reign,  chapter  54,  entituled,  **  An  Act  to  render  Judgments  or  Decreets  obtaioad 
^4n  certain  Courts  in  England,  Scotland,  and  Ireland  respectively,  effectual  in  aujr 
"  other  part  of  the  United  Kingdom,'*  do  hereby  Enact  and  declare  as  follows:— 
L  That  in  the  extract  of  a  Certificate  of  any  Judgment  obtained  or  entered 
up  in  any  of  the  Courts  of  Queen*s  Bench,  Common  Pleas,  or  Exchequer,  at 
Westminster  or  Dublin  respectively,  for  any  Debt,  Damages,  or  Costa,  and 
Registered  in  the  fiooks  of  Council  and  Session,  under  the  powers  conferred  by 
the  second  section  of  the  said  Statute,  the  indncice  of  Charge  shall  be  Fifteen 
Days,  as  in  an  Extract  of  a  Decreet  pronounced  by  the  Court  of  Session. 

II.  That,  for  the  Registration  of  each  such  Certificate  in  the  Extract  thereof, 
the  Fees  shall  be  charged  which  are  authorised  by  the  Statute  50  George  III.,  c. 
112,  to  be  exacted  upon  Extracts  of  Deeds  recorded  in  the  Books  of  Council  and 
Session,  and  that  the  same  Fees  shall  be  charged  for  each  subsequent  Extract 

III.  That  a  Fee  of  Two  Shillings  shall  be  paid  for  each  Certificate  issued,  in 
terms  of  the  third  section  of  ^'^Tbe  Judgments  Extension  Act,  1868,"  and  so 
Fee-fund  Dues  shall  be  charged  upon  such  Certificates. 

And  the  Lords  APPOINT  this  Act  to  be  inserted  in  the  Books  of  Sederunt, 
and  to  be  published  in  the  usual  manner. 

(Signed)       JOHN  INGLIS,  IJ'J). 
Edinburgh,  11^^  July^  1871. 


Ilotes  of  €nBtB. 

COUET    OF    SESSION. 


FIRST  DIVISION. 

Leehino  (Douglas's  Tbustee)  v.  Carson  et  al. — June  9. 

Trtut — Agent  and  client — By  ante-nuptial  trust  disposition  and  settlement, 
dated  22d  July,  1847,  Mr  Douglas,  by  ante-nuptial  marriage  contract,  con- 
veyed to  T.  Leemingy  solicitor,  and  R  Rankin,  merchant,  heritable  propertj 
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in  the  burgh  of  Wigtown,  in  trast  for  his  spouse  in  liferent,  and  children  in 
fee,  of  whom  fiuLing,  to  himself  and  his  heirs  and  successors,  with  power  to 
the  trustees,  on  being  required  by  writing  under  Mr  Douglas's  hand,  to  raise 
00  security  of  the  property  a  sum  not  exceeding  £2000,  for  his  own  use.  At 
this  time  Mr  Douglas  was  indebted  to  his  agent,  Mr  Carson,  solicitor  in 
Wigtown,  in  £200,  with  reference  to  which  some  correspondence  passed 
prior  to  the  execution  of  the  trust  deed.  On  4th  May,  1847,  Mr  Carson 
wrote  to  Mr  Leeming — '^On  looking  over  the  deed  of  settlement,  I  observe 
there  is  no  provision  made  for  payment  of  the  £200  and  interest  due  by  Mr 
Douglas  on  bills,  which  I  explained  to  you  when  here.  I  have  not  yet 
taken  any  bond  upon  the  property  for  the  money,  and  I  do  not  observe 
that  Miss  Hoghton  or  her  trustees  would  be  bound  to  pay  this  debt.  I 
have  the  utmost  confidence  in  the  integrity  of  the  parties,  still  I  wish  the 
matter  put  upon  such  a  footing  as  to  prevent  the  least  chance  of  a  mis- 
aaderstanding  about  it."  Mr  Carson  also  wrote  to  Mr  Douglas  to  the 
same  effect  on  6th  May,  and  after  some  further  correspondence  as  to  the 
way  in  which  the  debt  of  £200  was  to  be  provided  for,  he  again  wrote  to 
Mr  Leeming  on  3d  July,  1847,  saying — *^  I  understand  the  object  of  the 
parties  now  is  to  remodel  the  contract  and  allow  the  trustees  to  have  power 
to  borrow  money  to  pay  off  the  £200  due  by  Mr  Douglas,  and  to  borrow 
more  money.  I  am  relying  upon  Mr  Rankin  and  yourselif,  as  well  as  the 
contracting  parties,  either  to  get  the  loan  immediately  paid  or  proper 
security  given  for  the  money."  On  23d  July  following,  Mr  Leeming  sent 
to  Mr  Carson  the  settlement  which  had  been  executed  the  day  before,  with 
a  letter,  saying — "I  enclose  you  this  marriage  settlement  re-ingrossed, 
which  now  contains  a  clause  empowering  Mr  Douglas  to  mortgage  the 
property,  and  I  am  endeavouring  to  effect  a  loan  for  that  purpose,  out  of 
which  it  is  his  intention  to  discharge  your  claim.  Should  I  not  be  able  to 
BQcceed  in  this  purpose,  and  satisfy  you  in  that  way,  then  Mr  Douglas  will 
give  you  a  bond  over  the  property.  You  will  be  kind  enough  to  get  the 
seisin  taken  and  registered  as  early  as  possible,  and  return  the  settlement  to 
me."  Several  letters  subsequently  passed  between  Mr  Carson,  Mr  Douglas, 
and  Mr  Leeming  with  reference  to  the  £200  debt,  an^  infeftment  was  not 
taken  in  favour  of  the  trustees  named  in  the  disposition  and  settlement 
until  March  and  April,  1849.  The  seisins  in  their  favour  did  not  include 
certain  premises  in  the  High  Street  of  Wigtown,  although  they  were  com- 
prehended by  the  disposition ;  and  on  24th  May,  1849,  Mr  Douglas  granted 
to  Mr  Carson,  in  security  of  the  £200  due  to  him,  a  bond  and  disposition 
over  these  subjects,  which  in  July  following  were  sold  to  a  person  named 
Fraser  for  £206,  and  the  price  was  applied  in  extinction  of  the  debt 

Mr  Douglas  died  in  1862,  survived  by  his  wife,  who  died  in  1865,  and 
by  one  child,  who  is  still  alive. 

In  1870  Mr  Leeming  and  the  other  trustee,  under  Mr  Douglas's  ante- 
nuptial disposition  and  settlement,  raised  this  action  against  Mr  Carson 
and  the  representatives  of  Mr  Fraser,  the  purchaser  of  the  property  in 
Wigtown  sold  for  payment  of  Mr  Carson*s  debt,  and  also  the  subsequent 
and  present  proprietors  of  the  subjects,  concluding  for  reduction  of  the 
bond  and  disposition  in  security  granted  by  Mr  Douglas  to  Mr  Carson,  and 
all  the  snbsequent  titles,  and  for  payment  of  £500,  or  the  rents  of  the 
property  from  25th  May,  1849.  The  summons  also  contained  a  conclusion 
for  damages  against  the  defender,  Mr  Carson.  The  L.  O.  (Ormidale),  after 
proo(  aBSoilzied  the  defenders,  except  Mr  Caraon,  whom  his  Lordship  found 
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Uable  for  X422  of  damages,  in  respect  that  he  had  committed  a  hreidi  of 
duty  to  pnrsaers  in  not  getting  them  infeft  in  the  whole  of  the  sofajects 
carried  by  the  disposition  in  their  favour;  and  as  they  could  not 
now  have  restoration  of  the  subjects  sold  for  payment  of  Mr 
Carson's  debt,  they  were  entitled  to  damages,  which  his  Lordship 
assessed  at  £422,  being  £206,  the  price  obtained  for  the  property  in 
1849,  with  £216  of  interest  at  5  per  cent.  Mr  Carson  reclaimed, 
and  the  Court  unanimously  recalled  the  judgment,  and  assoilzied  him 
from  the  whole  conclusions  of  the  action,  with  expensea  All  of  Um 
Judges  expressed  opinions  to  the  effect  that  there  was  no  evidence  what»> 
ever  of  any  breach  of  duty  on  the  part  of  Mr  Carson,  or  that  he  had  not 
acted  with  the  utmost  good  fiuth ;  and  that  it  was  clearly  established  that 
the  trustees  and  Mr  Douglas  had  agreed  to  allow  Mr  Carson  to  get  secoritj 
for  his  debt  of  £200,  at  and  prior  to  the  time  when  the  trust  deed  wu 
executed.  The  only  alternative,  the  Lord  President  observed,  would  be  to 
suppose  that  there  had  been  a  deliberate  purpose  to  defeat  Mr  Carsoo'ft 
just  claim. 

AcL—ScoH,  Beid,    Agerd-^.  Walls,  8.8.C, AU.Siand,  Keir.    AgaU 

— Tods,  Murray,  ^  Jamiewn,  W,S. 

For  the  other  Defenders — B,  F.  Ceunpbell.    Agents — MaiUand  S  Lyon,  W^ 

Bain  v.  Smith  and  Moheisok. — June  9. 

Servitude — Proposed  substitution,  for  footpath,  of  carriage  road  without  fod- 
path — Interdict, — In  1839,  Mr  Bain,  proprietor  of  Wester  Livilands,  riised 
a  declarator  against  Mr  J.  Murray,  then  proprietor  of  Easter  Livilands 
adjoining,  for  purpose  of  vindicating  his  right  to  a  servitude  footpath, 
leading  through  Easter  Livilands,  which  for  time  immemorial  had  been 
used  by  himself  and  predecessors  as  an  access  to  the  town  of  Stirling.  In 
this  action  Mr  Bain  obtained  a  judgment  in  his  faivour.  In  1855,  Easter 
Livilands  was  acquired  by  Mr  Morrison,  who  in  the  course  of  last  year 
feued  a  portion  of  the  lands  through  which  the  servitude  path  passes  to 
Mr  R  Smith ;  and  Mr  Smith  having  recently  enclosed  his  feu  with  an  iron 
railing,  and  gates  which  are  kept  locked,  Mr  Bain  presented  this  applica- 
tion for  interdict.  The  respondents  averred  that  they  proposed  to  substitute 
a  carriage  road  for  the  footpath  in  question,  and  pleaded  that  the  owner  of 
servient  tenement  ought  not  to  be  restricted  in  the  use  of  his  property 
beyond  what  the  purposes  of  the  servitude  may  require,  and  is  entitled  to 
substitute  one  road  for  another,  provided  it  is  equally  convenieot  for 
the  owner  of  the  servitude.  The  L.  O.  (Mure)  granted  interdict  as 
craved,  observing,  in  the  note  to  his  interlocutor,  that  although  the 
respondents  had  correctly  stated  the  law,  the  fact  was  that  the  caniage 
road  which  they  proposed  to  substitute  for  the  servitude  road  had  no  foot- 
path, and  was  not  equally  safe  or  convenient  The  respondents  redaimed, 
but  the  Court  unanimously  adhered. 

Act— Watson.     Agent—William  Mason,  8,8>C, AlL—^oL-Oen.  Clarkj 

Lancaster,    Agents — H,  ff  A,  Inglis,  W,8. 

RiTCHiB  V.  Ritchie. — June  10. 

Proving  of  tenor'— Admission  of  parole  evidence, — In  Nov.  last,  the 
pursuer  instituted  proceedings  against  her  husband  for  the  pmpose  of 
proving  the  tenor  of  their  marriage-contract,  which  she  averred  he  bad 
abstracted  from  a  box  in  her  possession^  and  subsequently  destroyed   That 
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process,  howeTer,  was  abandoned  in  consequence  of  the  loss  of  the  original 
draft  of  the  marriage-contract,  the  written  adminicle  on  which  the  pursuer 
relied  to  prove  the  tenor  of  the  deed  which  her  husband  had  destroyed,  and 
she  therefore  raised  a  new  action,  in  which  the  only  written  adminicle  was 
the  summons  in  the  former  process,  which  was  said  to  contain  an  exact 
transcript  of  the  missing  draft,  and  of  the  deed  itself.  The  Court  allowed 
a  proof,  in  the  course  of  which  the  pursuer's  husband  admitted  that  he  had 
destroyed  the  marriage-contract  in  question,  and  it  was  also  proved  by 
parole  evidence  that  the  draft  which  had  subsequently  been  lost  was  an 
exact  copy  of  the  deed,  and  had  been  carefully  compared  and  transcribed 
in  preparing  the  summons  in  the  first  action.  The  pursuer's  counsel  con- 
tended that  the  tenor  of  the  marriage-contract  was  sufficiently  established, 
and  that  it  is  not  necessary  in  all  cases  to  produce  written  adminicles  to 
prove  the  tenor  of  a  lost  document;  but  where  written  adminicles  cannot  be 
procured,  parole  evidence  is  admissible  for  that  purpose.  No  appearance 
was  made  for  the  defender. 

The  Court  decerned  in  terms  of  the  libel.  Their  Lordships  attached 
great  weight  to  the  circumstance  that  the  marriage-contract  had  been 
destroyed  by  the  husband  himself,  he  being  the  only  person  upon  whom  it 
was  obligatory,  and  that  in  these  circumstances  written  adminicles  might 
be  dispensed  with,  and  parole  evidence  received  of  the  tenor  of  the  deed. 

Ad. — Asker,    Agent — A.  Morison,  8,8,C. 

LooAN  V.  Brown. — June  13. 

Illegal  removing. — Suspension  and  interdict  at  the  instance  of  Logan, 

alleging  himself  to  be  the  sub-tenant  of  a  Mr  Weir,  who  had  been  Mr 

Brown's  tenant  in  a  farm  at  Barrachan.     Mr  Brown  had  given  Weir  a  lease 

for  nineteen  years,  which  contained  a  break  at  the  end  of  the  tenth  year, 

ill  the  option  of  landlord  or  tenant,  and  excluded  assignees  and  sub-tenants. 

Mr  Brown  had  at  Marts.  1869  taken  advantage  of  the  break,  but  allowed 

the  tenant  to  remain  for  another  year  to  pasture  the  lands  only.     Logan 

had  a  sub-lease  from  Weir  ^*  to  the  end  of  my  Uom^^  and  on  that  he  contended 

he  was  entitled  to  remain  until  the  expiry  of  the  nineteen  years  of  Weir's 

lease.     Weir  endeavoured  to  eject  him  by  ordinary  process ;  but  though 

warrant  was  granted  for  this  purpose  by  the  Sheriff,  Lord  Mure  suspended 

the  same,  and  his  Lordship's  interlocutor,  which  was  pronounced  in  February, 

was  allowed  to  become  final.     Weir  had  removed  at  Martinmas  1870;  and 

forty  days  prior  to  Whit.  1871,  Mr  Brown,  as  landlord,  intimated  by  means 

of  a  notice  served  by  a  sheriff  officer  to  Logan,  that  he  must  *'  flit"  at  that 

term.     Logan  thereupon  presented  this  note  for  interdict  against  his  being 

ejected,  except  by  a  warrant  of  a  competent  Court     Lord  Mackenzie  granted 

interim  interdict,  and  passed  the  note  to  try  the  question ;  and  the  respt. 

reclaimed,  and  argued  that,  as  the  lease  in  favour  of  Weir  excluded  assignees 

and  sub-tenants,  the  suspender  had  no  title,  and  was  merely  a  wpiaJUer^  who 

could  be  removed  at  any  time.     The  lease  contained  clauses  which,  in  virtue 

of  the  Sheriff  Court  Act,  1853,  made  it  equivalent  to  a  decree  of  removal 

Against  the  principal  tenant,  and  an  unrecognised  sub-tenant  had  no  concern 

^th  the  manner  in  which  decree  of  removal  was  obtained,  but  must  obey  it. 

Id  addition,  the  suspender  had  no  title  to  sue  an  interdict,  for  he  could  not 

^7  that  Meeting  him  would  be  a  legal  wrong,  and  interdict  could  only  be 

g^knted  to  protest  against  wrong  threatened.     The  suspender  argued  that 

the  poflSQBsion  for  bu(^  a  length  of  time  entitled  him  to  be  heard  prior  to 
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ejection,  and  that  the  competent  remedy  had  not  been  chosen.  The  Ooart 
had  difficulty  in  holding  that  a  landlord  could  at  his  own  hand  eject  a  man 
who,  even  if  he  had  no  title,  had  been  for  some  time  in  possession.  Sadi 
a  doctrine  would  endanger  the  public  peace,  and  therefore  the  Court  mast 
be  slow  to  allow  such  proceedings.  They  Uierefore  adhered  to  the  Lord 
Ordinary*8  interlocutor. 

AeL-^Mair,  Ehind.    Agmt'-W.  Officer,  8.8.C. AU.—Asher,  BPKeckiM, 

Ageni'-J.  Ckmniduul,  8,S,C, 

Hamilton  v.  Police  Commissioners  of  Dunoon. — June  13. 

General  Police  Act — CUrh  to  Police  Commimonere — Appointment  ad  wbm 
aut  culpam, — Action  for  the  purpose  of  having  it  declared  that  par. 
had  been  duly  elected  as  Clerk  to  the  Commissioners,  ad  viiam  out  aUpam. 
Mr  Hamilton*s  appointment  was  made  at  meeting  of  Commissioners)  in 
October,  1868,  when  he  was  elected  clerk  for  a  year  from  that  date,  "ati 
salary  of  £40  for  the  first  year."  Mr  Hamilton  contended  (1),  that  the  tenns 
of  appointment  showed  it  was  not  limited  to  one  year;  and  (2),  that  nnda 
provisions  of  General  Police  Act  a  clerk  could  not  competently  be  elected  bj 
Commissioners  for  one  year  only;  and  (3),  that  an  appointment  for  that 
limited  period  would  have  been  invalid  at  common  law.  After  proof^ 
the  L.  O.  (Mure)  assoilzied  the  defenders,  with  expenses. 

After  adverting  to  the  evidence  in  the  note  to  his  interlocator,  his  Lord- 
ship observed — ^Two  questions  are  raised  for  consideration — 1st,  Whether 
the  terms  of  minute  of  meeting  of  26th  October,  1868,  are  such  as  to  exclude 
any  such  construction  as  that  contended  for  by  the  defenders;  and  2d, 
whether,  under  the  provisions  of  the  General  Police  Act  relative  to  the 
election  of  clerks,  it  was  ultra  vires  and  illegal  for  the  Commissioners  so  to 
limit  pursuers  appointment  (1.)  With  reference  to  the  first  of  these 
questions,  it  does  not  appear  to  the  L.  O.  that  the  terms  of  the  minute  are 
such  as  can  preclude  the  defenders  from  maintaining  that  appointment  of 
pursuer  was  made  only  for  a  year.  In  one  view  of  the  words  used,  they 
may  perhaps  be  held  to  imply  that  appointment  was  to  be  for  a  longer 
period,  but  a  slight  transposition  of  the  words,  or  the  insertion  of  a  comma 
after  the  words  "  at  a  salary  of  X40,"  would  make  the  wording  of  the  minate 
in  all  respects  consistent  with  that  of  an  appointment  for  a  year.  As  the 
terms  of  the  minute,  therefore,  are  not  in  themselves  dear  and  free  from 
doubt,  they  cannot,  in  the  opinion  of  the  L.  O.,  be  held  to  exclude  the 
construction  contended  for  by  defenders;  or  to  prevent  them  firom  proving 
what  the  true  understanding  of  parties,  and,  in  particular,  of  pursaer^ 
was  as  to  nature  of  appointment  at  the  time  it  was  made.  (2.)  With 
reference  again  to  the  question,  whether  it  was  illegal,  in  respect  of  provisions 
of  tho.  General  Police  Act,  to  limit  the  appointment  to  a  year,  the  L.  O.  cannot 
so  read  the  statute.  He  is  still  disposed  to  think,  as  explained  in  the  note 
to  his  interlocutor  of  14th  June,  1870,  that  it  is  doubtful  whether  clerks, 
appointed  under  the  67th  sec,  are  placed  in  the  same  position  in  the  matter 
of  their  removal,  as  some  of  the  other  officials  whom  the  Commissioners 
are  authorised  to  appoint,  because  although  the  64th  sec.  contains 
a  general  provision  that  all  clerks,  etc.,  may  be  removed  at  pleasure,  the 
67th  section  is  silent  on  that  point;  whereas  the  68th  section,  which 
regulates  the  appointment  of  treasurers,  makes  special  provision  for  their 
being  removeable  at  pleasure.  While,  however,  tihe  matter  is  thus  left  in 
doubt  as  to  the  power  of  the  Commissioners  to  remove  their  clerks  in  the 
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same  sammary  manner  as  the  treasurer  and  other  officials,  the  L.  O.  can 
see  nothing  in  the  Act  to  warrant  him  in  holding  that  such  clerks  must  be 
held  in  all  cases  to  have  been  appointed  ad  vUam  aut  culpam^  in  the 
ordinary  sense  of  that  expression ;  or  that  it  was  illegal  for  Commissioners, 
when  setting  on  foot  provisions  of  the  statute,  to  appoint  a  clerk  for  a 
limited  period  until  they  had  acquired  some  experience  of  the  working  of 
the  statute,  and  would  thus  be  enabled  to  form  a  correct  opinion  as  to  the 
terms  and  conditions  on  which  their  clerk  should  be  appointed.  Under 
the  Paliamentary  Burgh  Act,  3  and  4  William  IV.,  cap.  77,  sec.  26, 
authority  is  given  to  elect  clerks  for  one  year,  whose  duties  are  in  several 
respects  simUar  to  those  discharged  by  clerks  appointed  under  Ckneral 
Police  Act;  and  the  L.  O.  is  therefore  unable  to  come  to  the  conclusion, 
in  the  absence  of  any  express  provision  to  that  effect,  that  in  the  present 
case  the  Commissioners  of  Police  did  what  was  illegal  in  limiting  appoint- 
ment of  their  clerk  in  the  matter  of  time  to  the  period  fixed  by  the 
Legislature  as  the  proper  one  in  the  case  of  the  clerks  of  Parliamenttiry 
burghs.  Neither  does  the  L.  O.  consider  that  at  common-law  any  good 
objection  can  be  taken  to  such  appointment.  The  cases  mainly  relied  on 
by  the  pursuer,  in  which  clerks  have  been  held  to  be  appointed  ad  vUam 
aut  eulpam^  relate  to  clerks  of  royal  burghs,  who  have  in  several  respects 
duties  of  a  different  description  to  discharge ;  and  even  as  to  them,  doubts 
have  been  thrown  out  in  the  H.  of  L.  as  to  the  soundness  of  doctrine  that  such 
officials  must,  in  all  cases,  be  held  to  be  appointed  for  life.  But  in  the 
view  the  L.  O.  takes  of  the  duties  of  clerks  to  Police  Commissioners,  there 
is,  in  his  opinion,  no  precise  analogy  between  them  and  clerks  of  royal 
burghs.  And  as  the  duties  which  the  former  have  to  discharge  are  not 
more  important  than  some  of  those  of  session-clerks  in  an  ordinary  parish 
who  are  understood  not  to  be  appointed  ad  vUam  aiU  culpam,  unless  when 
it  is  so  stipulated  {Dunlop^  VdkV.  Law,  p.  71,  GoUHe^  March  3,  1868),  the 
L  0.  sees  no  ground  for  holding  that  the  Commissioners  did  wrong  in 
limiting  pursuer  s  appointment  to  a  year,  or  that  pursuer  did  wrong  in 
accepting  appointment  under  that  limitation.  '  The  Court  unanimously 
adhered,  with  additional  expenses. 


SECOND    DIVISION. 

Stewart's  Trustees  v.  Evans. — June  9. 
Non-liahUUif  of  trustees  for  trust  calls  beyond  amount  of  trust  funds—- 
Bona  fide  paying  away  of  trust  funds. — The  question  involved  in  this  case 
is  the  liability  of  the  trustees  of  the  late  Mr  J.  Stewart,  Hauchhead, 
Maachline,  for  a  call  of  £3000  on  certain  shares  of  the  Agriculturist  Cattle 
Insurance  Company,  formerly  held  by  the  deceased,  the  amount  of  trust 
funds  in  the  hands  of  the  trustees  being  only  jB383.  Mr  Stewart  died  in 
1849  possessed  of  considerable  heritable  and  moveable  property,  which  he 
conveyed  to  trustees  to  be  divided  among  various  legatees.  He  was 
proprietor  of  twenty  shares  of  £20  each  of  above  company.  Prior  to  his 
death,  Mr  Stewart  had  paid  the  first  call  of  £1 ;  a  second  call  of  £1  was 
due  at  his  death ;  and  a  third,  also  of  £1,  was'made  shortly  after.  But  in 
1849  the  trustees  entered  into  an  agreement  with  the  company,  and  paid 
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the  second  call  and  £50,  being  £2  lOs  per  share,  in  order  to  retire  from 
the  concern.    The  receipt  granted  therefor  on  8th  Feb.,  1850,  signed  by  the 
secretary,  bore  to  be  as  authorised  by  the  directors,  and  declared  the  shares 
forfeited  and  the  trustees  no  longer  partners  and  freed  of  all  liability  in 
connection  with  the  shares.     On  same  date,  a  resolution  was  passed  and 
minuted  by  the  directors,  that  the  shares  were  forfeited,  and  that  the 
secretary  should  cause  the  forfeiture  to  be  registered  in  the  office  of  the 
registrar  of  joint-stock  companies,  which  was  done.     It  appeared  that  in 
Nov.,  1848,  a  special  general  meeting  of  the  coy.  had  been  held,  at  which 
the  directors  were  authorised  to  settle  with  several  shareholders  who  desired 
to  forfeit  their  shares  and  retire  from  the  coy;  and  that  the  directors  in 
1849  and  1850  made  similar  arrangements  with  other  shareholders,  con- 
sidering that  they  had  authority  to  do  so  in  consequence  of  what  took  place 
at  the  1848  meeting.     Mr  Stewart's  trustees,  believing  themselves  thos 
freed  of  all  liability,  proceeded  to  realise  the  trust  estate  and  pay  it  over  to 
legatees  and  others  in  terms  of  the  trust  deed.     During  the  whole  period 
from  1850  to  1861  (when  the  company  was  dissolved  and  ordered  to  he 
wound  up),  they  received  no  communication  from  the  coy.  regarding  its 
affairs  or  otherwise.     In  the  meantime  the  coy.  held  regular  meetings, 
altered  its  constitution,  enlarged  its  business,  incurred  new  liabilities,  the 
whole  debts  at  the  dissolution  having  been  incurred  after  February,  1850. 
The  question  whether  shareholders,  who  had  retired  from  the  coy.  in 
circumstances  similar  to  Mr  Stewart's  trustees,  still  remained  liable  as 
partners,  was  brought  before  the  Court  of  Chancery  by  Mr  Evans,  the 
official  liquidator;   and  the  Lord  Chancellor  (Chelmsford),  reversing  an 
order  of  the  Master  of  the  Rolls  (Romilly),  directed  that  Mr  Stewart's 
trustees  should  be  added  to  the  list  of  contributories,  holding  that  the 
discharge  of  February,  1850  was  invalid  and  ineffectual.     In  December, 
1866  a  call  of  £36  per  share  was  made,  and  Mr  Stewart's  trustees  paid  the 
amount  of  £690  out  of  trust  funds  in  their  hands.    In  Jan.,  1869  a  further 
call  of  £150  per  share — in  all,  £3000 — was  made,  but  the  trustees  intimated 
that  they  had  only  £383  of  trust  funds,  having  bona  fide  paid  away  the 
whole  of  their  trust  funds  prior  to  the  first  intimation  of  liability  from  the 
liquidator. 

The  L.  O.  (Jerviswoode)  sustained  the  contention  of  the  trustees  that  they 
were  not  liable  beyond  the  amount  of  the  trust  funds.  The  Court,  by  a 
majority,  adhered — Lord  Neaves  dissenting. 

AcL^Fraser,  Orr  PaUrson,     AgenU—J,  dt  A,  Feddie,  W.8. Alt—SoL- 

Gen,  Clark^  Shand,    AgenU — Oibson-Craig^  Dahiel  jr  Brodies,  W.SL 

DOBBIE  V.  DUNOANSON. — Jufie  9. 

Belief — Claim  as  assignee  barred  by  right  of  rdief  in  self,  and  personal 
claim  by  settlement, — ^The  point  at  issue  in  this  case  was  turned  on  terms  of 
a  verbal  agreement  entered  into  between  the  defr.  and  a  Mr  Morrison  in 
October,  1870.  Pursuer  purchased  house  property  horn  defr.  for  £16,000; 
and  Morrison,  who  had  brought  about  the  negotiations,  all^;ed  that  Duncaoaon 
had  agreed  to  pay  him  one  per  cent  on  the  transaction.  Dobbie  was  to  get  a 
free  title,  and  Duncanson  alleged  the  cost  of  Dobbie's  title  was  only  to  be 
a  charge  against  this  one  per  cent  of  commission,  and  that  he  was  willing 
to  pay  the  £160.  Morrison  admitted  he  had  stated  to  Duncanson  that  he 
hoped  to  be  employed  by  Dobbie  as  his  law-agent;  and  he  was  actoally 


IN  THE  COUBT  OF  SESSION.  435 

employed  by  Dobbie.  The  settlement  was  to  take  place  on  2d  Dec,  and 
Dobbie  granted  a  bill  to  Morrison  for  which  the  latter  was  to  advance  him 
the  £240  which  Dobbie  was  short  of  the  price.  The  transaction  was  not 
settled,  on  the  ground,  as  Morrison  alleged,  that  he  was  not  a  certificated 
Agent,  but,  as  three  others  stated,  on  the  ground  that  Duncanson  refused 
to  pay  Morrison's  account  for  £87  of  drawing  fees,  as  well  as  £160  of 
commission.  Dobbie  settled  the  transaction  on  the  9th,  and  as  Morrison 
had  not  advanced  Dobbie  the  money  for  the  bill,  and  refused  to  give  it  up 
on  the  ground  that  he  was  entitled  to  retain  it  in  payment  of  his  claims 
against  Duncanson,  Dobbie,  after  a  vain  attempt  to  recover  it,  agreed,  as 
**  the  best  of  a  bad  bargain,*'  to  take  an  assignation  to  Morrison's  claims. 
The  L.  O.  (Ormidale)  held  that  Dobbie  sued  as  assignee  of  Morrison,  ahd 
that  Morrison  could  assign  no  such  right,  since  the  right  of  relief  was  in 
Debbie's  own  person ;  and  that,  even  if  he  had  sued  in  his  own  right,  he 
was  barred  from  making  a  claim  by  his  settlement  on  the  9th  December. 
The  Court  adhered,  holding  that  Duncanson  was  liable  in  payment  of  £87 
of  drawing  fees,  and  that  Dobbie  could  only  sue  for  the  £160  as  assignee 
of  Morrison;  but  that  when  the  arrangement  was  made  that  Duncanson 
was  to  pay  the  whole  costs  of  the  title,  it  was  on  the  footing  that  the  £160 
was  to  include  the  £87. 

Act. — Sha7id,  Lancaster,    Agent — D.  J.  Madyrair^  S,S,C, AU. — Balfour, 

Lees,    AgenU — BoTudd  jr  Ritchie,  S,S,C, 

Walker  v,  Milne. — June  10. 

Prescriptive  possession — Import  of  titles, — Action  for  the  purpose  of 
having  it  found  that  a  certain  piece  of  ground,  consisting  of  twelve  acres  or 
thereby,  formed  part  of  estate  of  Ravensby  belonging  to  pursuer.  The 
L  0.  (Jerviswoode)  found  that  the  piece  of  ground  in  question  had  been 
possessed  by  defr.  and  his  authors  for  forty  years  to  exclusion  of  pursuer ; 
and  that  pursuer  had  failed  to  establish  that  the  ground  in  question  was  within 
his  titles.  The  Court,  after  hearing  counsel,  adhered.  The  question  turned 
entirely  upon  the  import  of  deeds. 

Act. — WaJtson,  Webster,    Agents — Hill,  Beid,  ^  Drummond,  W,S, Alt, — 

Sol'Qen.  Clarh,  Maekay,    Agent — A,  Howe,  W.8. 

Appeal — Qbozibb  and  Otbebs  v.  Downis. — June  13. 

Removing — Pro  indiviso  Proprietors — Concurrence  necessary  in  Proceedings 
relative  to  Joint  Property, — Appeal  from  the  Sheriff  Court  of  Dumbarton, 
in  process  of  removing,  by  certain  pro  indiviso  proprietors  of  a  house  in  Kirk- 
intilloch, against  their  tenant  in  that  house.     The  defence  was,  in  the  first 
place,  that  there  had  been  no  legal  warning,  but  defr.  further  pleaded  that 
pursuers  had  no  title  to  sue,  in  respect  they  were  not  the  whole  proprietors 
of  the  subject,  a  pro  indiviso  share  of  the  same  belonging  to  a  party  abroad, 
and  another  share  belonging  to  the  children  of  a  party  deceased.     The  S.  S. 
(Steele),  and,  on  appeal.  Sheriff  Hunter,  sustained  this  last  contention, 
and  assoilzied  defr.,  proceeding  mainly  upon  the  abstract  ground  that  all  pro 
indiviso  proprietors  must  concur  in  any  proceedings  relative  to  their  joint 
property.     The  pursuers  appealed,  but  the  Court  (duhUante  the  L.  J.  C.) 
adhered  in  result,  though  putting  their  judgment  rather  upon  the  absence 
of  evidence  of  concurrence  on  Uie  part  of  the  children  above-mentioned, 
than  upon  the  absence  of  such  evidence  in  regard  to  the  party  resident 
abroad. 
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In  the  circamstancea  of  the  case,  and  looking  to  the  technical  chancter 
of  the  defence  maintained  by  the  respondent,  the  Court  only  allowed  the 
latter  2s  3d  of  his  taxed  expenses. 

Act, — (hUhrU-Smith,  Lang,     AgenU — Muir  dk  Fleming,  8JS,C. All— 

M<usd4mald,    Agents — Tawu  S  Bonar,  W,8, 


HIGH  COURT  OF  JUSTICIARY. 
(Lords  Justicb-Clbbk,  Deas,  jBBViswooDBy  CowANy  and  ABDMnxur). 

Susp. — Holland  v.  Dickie. — May  11. 

Puhltc-ffouses   Ads — Excise    Acts — Ale. — David     Holland,    innkeeper, 

Irvine,  appealed  on  a  certificate  from  Ayr  Circuit  Court,  granted  by  Lord 

Deas,  against  a  decision  of  the  Magistrates  of  Irvine,  finding  him  guilty  of 

a  breach  of  certificate.     The  complaint  charged  him  with  an  offence  under 

the  public-house  statutes,  in  so  far  as  on  24th  Jan.  he  had,  within  his  inn, 

sold  two  quarts  of  ale  to  five  persons  who  were,  each  and  all,  or  at  least 

one  or  more  of  them,  in  a  state  of  intoxication,  whereby,  this  being  his 

third  ofl:ence,  he  was  liable  to  a  penalty  of  £20,  or  imprisonment  for  four 

months  at  his  own  charge,  and  his  certificate  was  liable  to  become  null  and 

void.     On  the  10th  March,  at  a  diet  before  several  Justices  of  the  Peace 

in  Irvine,  objections  were  taken  that  the  complaint  was  informal,  and  that 

ale  was  not  an  excisable  liquor;   but  these  were  overruled,   and  after 

evidence,  the  panel  was  fined  in  the  mitigated  penalty  of  X5,  with  £1 

expenses,  or  to  suffer  imprisonment  for  one  month ;  his  certificate  being 

also  declared  null  and  void.     He  appealed  on  the  ground  (1)  that  there 

was  an  intrinsic  nullity  of  the  conviction,  in   respect  that  no  crime  or 

offence  had  been  committed  against  the  statute  or  at  common  law,  because 

under  9  Qeorge  IV.  58  ale  was  subject  to  excise  duties,  but  by  11  Qeoige 

IV.  and  1  William  IV.  the  duties  and  drawbacks  on  ale  and  beer  were 

repealed,  and,  these  duties  being  repealed,  ale  and  beer  were  no  longer 

excisable  liquors;  (2)  that  the  complaint  said  that  Holland  by  this  ofience 

was  **  liable  *'  to  have  his  certificate  declared  null  and  void,  while  the 

statute,  if  the  panel  were  guilty,  gave  no  option  in  regard  to  the  certificate, 

which  must  be  forfeited  i£  he  was  convicted;  and  (3)  that  the  conviction 

did   not  state  that  Holland  must  suffer  the  imprisonment  at  his  own 

charge  and  expense,  as  the  statute  provided. 

The  Lord  Justice-Clerk  said  that  the  question  was,  what  was  the  mean- 
ing of  the  word  excisable  according  to  the  statute.  In  the  whole  of  the 
provisions  of  the  statute,  from  beginning  to  end,  there  was  not  the  slightest 
distinction  between  the  provisions  applicable  to  spirits  and  the  provisions 
which  were  applicable  to  porter,  beer,  cider,  perry,  or  other  excisable 
liquors.  He  considered  that  according  to  the  Scotch  statutes  all  the 
liquors  or  articles  there  mentioned  were  excisable  liquors.  The  appeal 
should  be  dismissed,  the  other  two  objections  being  groundless. 

The  other  Judges  concurred,  and  the  appeal  was  dUsmiased. 

Act» — Lees, AU. — A^ur. 

S08P. — Chisbolm,  Ac.  v.  P.  F.  op  Fife. 

Theft  of  Mussels  — Petition,— 'SosT^,   by  Chisholm  and   three  other 
fishermen  of  St.  Andrews  of  a  sentence  of  the  Sheriff  of  Fife  on  the  5th  Jane^ 
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sending  them  for  ten  days  to  prison  for  a  contravention  of  as.  1,  10  and  11 
Vict,  c.  92,  entitled  "An  Act  for  the  Protection  of  the  Mussel  Fisheries  in 
Scotland,"  by  theft  of  mussels  from  the  river  Eden  at  St.  Andrews.  The 
grounds  of  appeal  were  (1),  that  taking  the  mussels  from  the  mussel  beds 
in  the  Eden  by  compls.  did  not  in  the  circumstances  libelled  constitute 
the  crime  of  theft;  (2),  that  the  only  remedy  competent  against  the  account 
of  the  acts  committed  by  them  was  not  a  charge  of  theft,  but  a  charge  of 
breach  of  an  interdict  which  the  magistrates  and  town  council  of  St 
Andrews  had  got  against  people  taking  mussels  in  the  Eden ;  and  (3),  that 
there  was  an  essential  discrepancy  between  the  prayer  of  the  petition  and 
the  crave  that  was  authorised  in  the  statute.  In  1868  the  Court  of  Session 
in  a  process  of  declarator  confirmed  the  right  of  town  council  of  St. 
Andrews  to  manage  and  administer  the  mussel  scalps,  with  the  qualification 
that,  in  granting  leases,  the  council  should  give  the  fishermen  an 
opportunity  of  procuring  an  adequate  supply  of  mussels  for  carrying  on 
their  business,  and  that  the  fishermen  should  be  admitted  to  the  scalps  on 
payment  of  a  proper  rate.  It  was  contended  that  the  magistrates  had  the 
right  to  prosecute  for  theft  as  against  strangers,  but  that,  as  respected  the 
inhabitants  of  St.  Andrews,  they  had  not  such  right 

Lord  Abdmillan — ^There  was  nodifficultyin  regard  to  the  first  two  grounds 
of  suspension.    It  was  settled  that  the  right  of  property  in  those  mussel  scalps 
was  fixed  in  the  magistrates;  and  it  was  quite  possible  for  the  inhabitants 
of  the  town  to  commit  theft  of  the  property  so  belonging  to  the  council. 
There  was  also  little  doubt  that  what  was  reserved  in  the  judgment  of  the 
Court  was  nut  the  right  on  the  part  of  the  fishermen  to  commit  a  statutory 
offence.     The  statute  said  clearly  that  whoever  should  wilfully,  knowingly, 
and  wrongfully  take  away  mussels  which  were  the  property  of  another, 
committed  an  act  of  theft,  and  so  should  be  liable  to  punishment.     The 
property  was  undoubtedly  fixed  in  the  magistrates,  on  behalf  of  the  com- 
munity, and  appts.  certainly  did  wilfully,  knowingly,  and  wrongfully  take 
away  part  of  that  property.     Therefore  they  committed  an  offence,  and  his 
Lordship  thought  it  could  not  be  said  that  the  reservation  of  the  judgment 
of  the  Second  Division  was  a  reservation  of  the  privileges  of  the  magistrates. 
It  was  for  the  protection  of  the  rights  of  the  fishermen,  and  to  secure  an 
administration  of  the  mussel-scalps  just,  and  according  to  their  interests. 
And  the  fishermen  had  the  means  of  securing  that  by  applying  to  the  Court 
to  regulate  the  rates  charged.     The  point  on  which,  however,  his  Lordship 
thought  there  was  a  difficulty,  and  he  had  felt  it  very  seriously,  was  in  the 
manner  in  which  the  petition  by  the  Procurator-Fiscal  had  been  laid.     He 
must  say  that  he  thought  the  petition  was  a  blunder.     Had  the  statute 
borne  that  the  punishment  should  be  for  one  year  and  not  less,  his  Lord- 
ship would  have  held  that  the  Procurator-Fiscal  could  not  bring  the 
case  before  the  Sherifif.     But  the  statute   bore  that  the  imprisonment 
should  not  be  for  more    than    a    year,   and  left  it  quite    competent 
to  make  it  for  6,  or  3,  or  2  months,  or  even  ten  days;  and,  therefore, 
he  thought  the  Procurator-Fiscal  was  entitled  so  to  put  his  demand  for 
imprisonment  as  to  bring  his  case  under  the  jurisdiction  of  the  Sherifil 
But  then  the  Procurator-Fiscal  added  to  his  demand  a  prayer  for  what  was 
clearly  not  part  of  the  statutory  punishment.     It  seemed  to  his  Lordship 
that  the  Procurator-Fiscal,  having  those  printed  petitions  evidently  prepared 
for  quite  another  class  of  cases,  had  just  taken  one  of  the  forms,  and 
neglected  to  put  his  pen  through  those  parts  of  the  prayer  not  suited  to  the 
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present  case.     The  qaestion  then  was  whether  he  was  or  was  not  entitled 
to  restrict  his  demand,  and  to  say — I  do  not  ask  for  a  fine,  and  I  do  not 
ask  for  caution.     His  Lordship  thought  he  was  entitled  to  do  that    Nay^ 
more;  his  Lordship  thought  it  must  be  presumed  that  he  did  do  that,  or 
that  the  Sheriff  rejected  tiie  demand,  because  the  judgment  of  the  Sheriff 
was   unquestionably  competent.     His  Lordship   had  very  carefully  con- 
sidered i^  where  a  sentence  was  regular  and  competent,  and  not  in  itadf 
liable  to  any  objection,  the  Court  was  to  quash  it  because  an  addition  was 
made  to  the  prayer  of  the  petition  which  was  not  quite  regular,  but  which 
had  been  either  withdrawn,  or  utterly  rejected.     His  Lordship  thought, 
without  hesitation,  that  this  was  not  a  petition  which  could  justify  the 
Court  in  quashing  a  sentence  which  was  otherwise  free  from  objection. 

Lord  Jbbviswoode  concurred. 

Lord  Cowan  also  concurred  as  respected  the  two  first  grounds  of  soa- 
pension,  but  in  regard  to  the  third  his  Lordship  had  very  great  difficulty. 
But  the  judgment  come  to  by  Lords  Ardmillan  and  Jerviswoode  must  be 
given  effect  to,  and  the  petition  dismissed.  His  Lordship  must  say,  how- 
ever, that  he  thought  the  petition  was  not  only  a  blunder,  but  one  to  which 
very  serious  objection  should  be  taken.  What  he  had  to  say  was  just  thu, 
that  the  offence  charged  against  the  appellants  was  a  statutory  offence,  and 
the  petition  ought  to  have  been  framed  in  all  respects  to  bring  out  that 
statutory  offence  as  one  to  be  punished  in  terms  of  the  statute,  which,  as  it 
seemed  to  his  Lordship,  had  not  been  done. 

The  appeal  was  accordingly  dismissed,  with  expenses  modified  to  £i  4s. 

Act. — WaJUon,  Brown, AU. — 8oL-Gen»  Clark,  Balfour, 
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Earl  of  Perth  v.  Ladt  Whjjovohbt  d'Eresbt's  Tbs. — June  19. 

(In  the  Court  of  Session,  March  11,  1869,  7  Macph.  642). 

Attainder — Apparency — Succession — Entail. — Reduction  of  the  Titles 
made  up  to  the  Perth  Estates  by  the  late  Lord  Perth. — ^The  appellant  was 
admitted  to  be  the  heir-male  of  James  Drummond,  third  Duke  of  Perth,  and 
the  respondents  were  the  Trustees  of  the  late  Clementina,  Lady  WiUonghbj 
d'Eresby.  The  Perth  estates  were  forfeited  in  1746,  in  consequence  of  the 
Duke  of  Perth  and  his  brother,  Lord  John  Drummond,  being  engaged  in  the 
rebellion.  The  entail  under  which  the  estates  were  held  was  unrecorded. 
The  estates  were  taken  in  charge  by  the  Commissioners  of  the  Crown,  but  were 
afterwards  re-granted  in  1 785  to  Captain  Drummond,  the  then  heir-male  of 
the  Dukes  of  Perth,  and  afterwards  created  Lord  Perth,  to  whose  only  child, 
Lady  Willoughby,  the  estates  devolved  at  his  death  in  1800.  Appi  con- 
tended that  the  estates  had  not  passed  in  fee  to  the  Crown,  being  io 
hereditate  jacente  of  James,  third  Duke,  who  died  in  1746,  and  that  the 
Crown  could  only  re-grant  them,  subject  to  the  destination  in  the  ezistiog 
deed  of  entail  Respondents  contended  that  the  whole  fee  of  the  estates 
passed  to  the  Crown  by  virtue  of  the  attainder,  and  were  re-granted  absol- 
utely to  Captain  Drummond  in  fee  in  1785,  and  that  his  heirs-at-law  had 
held  them  thereafter  discharged  of  the  restrictions  of  the  entail,  and  so  app. 
had  no  interest  whatever  in  the  estates.     The  Court  of  Session  found  that 
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the  estates  were  taken  out  of  the  hereditas  jaeens  of  James  Drummond,  to 
whom  pursuer  served  heir,  by  means  of  the  attainder  of  John  Drummond, 
apparent  heir  of  the  said  James  Drummond,  and  became  vested  in  the 
Crown,  and  that  the  pursuer  had  no  title  to  sue. 

The  Lord  Obancbllob  (Hatherley) — This  was  an  action  raised  by  the 
Earl  of  Perth  to  reduce  the  writs  and  instruments  of  title  under  which  the 
respondents  hold  the  estates  of  Perth,  and  to  have  production  of  those  titles, 
as  incidental  to  the  main  conclusion  of  the  action.     The  app.  has  been  duly 
served  heir-male  of  James  Drummond,  the  third  Duke  of  Perth,  who  was 
the  last  person  infeft  in  the  estates,  and  who  died  in  1746.     The  L.  O. 
(Barcaple)  held  that  app.  was  entitled  to  production  of  the  titles,  without 
saying  whether  the  title  could  be  made  out  to  the  estates;  but  the  Second 
Division  held  that  app.  was  not  so  entitled,  even  to  production  of  the  titles, 
and  refused  the  clum.     The  ground  of  refusal  was  that  app.  had  not  made 
oat  any  sufficient  case  to  justify  his  insisting  upon  the  production  of  respt's 
titles.     Therefore  it  must  be  assumed,  for  the  purposes  of  this  case,  that 
the  allegations  of  the  app.  as  to  his  service  and  relationship  are  true,  and, 
by  so  doing,  several  questions  that  might  otherwise  lead  to  some  discussion 
may  be  avoided.     Now,  the  way  in  which  app.  made  out  his  claim  to 
see  these  titles  was  this: — He  procured  himself  to  be  served  heir-male 
to  James  Drummond,  the  third  Dake  of  Perth,  who,  at  his  death,  was 
heir  of  entail  under  a  deed  executed  in  1687,  settling  these   estates  on 
the  entailer  for  life,  then  upon  the  heirs-male  of  his  body,  failing  whom, 
upon  the  heirs-male  general  of  the  entailer,  failing  whom,  on  his  heirs 
and  assigns  whomsoever.     Now,  the  deed  of  entail  had  never  been  re- 
corded, and  so  had  not  the  protection  afforded  by  the  Act  of  1685,  and 
the  same  is  true  of  subsequent  deeds  executed  by  the  heirs  of  entail.     It 
has  been  contended  that  no  registration  was  needed  in  order  to  make  it  a 
good  entail  as  between  the  heirs;  still,  as  the  estates  passed  to  the  Crown, 
the  argument  might  become  inapplicable,  at  all  events  under  the  state  of 
things  which  existed  at  James  Drummond*8  death,  taking  into  account  the 
several  instruments  executed,  and  the  non-registration  of  the  entail,  the 
estates  were,  while  in  his  hand,  unfettered,  and  capable  of  being  disposed  of 
in  fee-simple.     While  James  was  so  entitled,  he  and  his  brother  John 
became  involved  in  the  rebellion,  and  an  Act  of  Parliament  was  passed 
declaring  that  if  he  and  his  brother  did  not,  before  a  certain  day,  surrender 
themselves,  they  should  be  attainted  of  high  treason.     James  died  before 
the  day  so  fixed,  leaving  no  issue;  but  leaving  Lord  John,  his  only  brother, 
surviving  him — there  being  no  sister  alive.     Lord  John  did  not  surrender 
at  the  day  appointed,  and  so  he  became  attainted.     He  also  had  no  issue, 
and  left  no  brother  or  sister.     At  first  it  was  thought  that  the  estate  of 
James  Drummond  had  become  forfeited;  but  afterwards  this  was  understood 
not  to  be  so.     The  estates,  therefore,  which  had  been  possessed  by  James 
passed  at  his  death  to  his  brother  John  Drummond,  and  whatever  estates 
were  inherited  by  John  became  forfeited  to  the  Crown,  and  after  a  certain 
time  the  estates  so  forfeited  were  directed  to  be  re-conveyed  to  the  heirs  of 
the  person  attainted.    That  was  done  in  the  present  case;  and  in  pursuance 
of  the  Bestoration  Act,  the  estates  were  conveyed  to  a  Captain  James 
Drummond,  who  in  1785  established  his  title  as  the  heir-male  of  the  Lord 
John  Drummond,  who  was  attainted  in  1746.     The  Act  directed  it  to  be 
conveyed  to  the  collateral  heir-male,  for  there  was  no  heir  of  the  body,  and 
it  was  in  dispute  at  the  time  of  the  statute  passing  who  was  entitled  to  fiU 
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tbe  character  of  snch  heir-mala  Now,  the  only  points  that  can  ariie  on  tke 
above  state  of  things  seem  to  be  these: — It  fully  appears  that  ap  to  the  Aek 
of  1690  the  law  of  Scotland  had  been  that  when  an  heir  of  entail  oommitted 
rebellion  and  was  attainted,  not  only  was  the  estate  vested  in  him  destroyed, 
but  also  all  the  interests  of  substitutes  of  entail.  In  1690  an  Act  wu 
passed  in  order  to  confine  the  effects  of  attainder  as  much  as  possible  to  the 
heir  himself,  who  was  guilty  of  the  offence;  but  so  as  not  to  prejudice  the 
heirs  of  entail,  who  came  after  him,  and  whose  estate  he  could  not  by 
alienation  destroy ;  and  it  was  expressly  stated  that  that  Act  applied  only 
if  the  deed  of  entail  should  be  registered.  The  reason  plainly  was  that, 
whereas  the  heir  in  possession  could  not  by  any  civil  act  prevent  the  othen 
succeeding  to  the  estates  if  his  forfeiture  or  crime  had  not  affected  them,  any 
more  than  his  other  act,  then,  as  tbe  case  stood  under  the  Act  of  1690, 
the  estate  of  Lord  John  Drummoud  could  not  be  protected  by  the  Act  of 
1690,  becau9e  this  entail  had  never  been  recorded,  fiut  another  Act  was 
passed  in  7th  Anne,  to  make  the  effects  of  attainder  for  treason  operate  as 
nearly  as  possible  in  the  same  way  both  in  England  and  Scotland,  aod  it 
was  said  that  Act  altered  and  repealed  tbe  Act  of  1690.  In  the  case  of 
Gordon  of  Park,  the  heir  of  entail  had  been  attainted.  The  destination  of 
the  estate  of  Park  was  to  him  and  the  heirs-male  of  his  body,  whom  faiiiog, 
to  the  heirs-male  of  the  original  settler ;  and  the  House  of  Lords,  reveraiog 
the  judgment  of  the  Court  of  Session,  held  that  the  estates  became  ve^ 
by  the  attainder  in  the  Crown,  so  long  only  as  Sir  W.  Gk>rdon  and  the 
heirs-male  of  his  body  ezitited  but  no  longer,  and  that  the  next  substitate 
in  that  event  became  entitled  to  the  estate.  The  House  said  that  the 
statute  of  Anne  repealed  to  a  certain  extent  the  statute  of  1690,  and  put 
the  substitutes  in  the  place  of  remaindermen  in  an  English  entail,  and  by 
English  law  the  estate  of  the  remainderman  was  not  barred  by  an  attainder. 
Kow,  in  tbe  law  of  Scotland,  everybody  who  was  a  substitute  in  the  entail 
were  registered,  but  not  so  if  the  deed  were  not  registered.  The  qoestioo 
then  comes  very  much  to  this  simple  issue — namely,  whether  the  Act  of 
1690  Afiust  give  way  to  the  statute  of  Anne,  for  more  coald  scarcely  be 
contended  for.  Tbe  cases  of  a  Scotch  entail  and  an  English  entail  did  not, 
in  truth,  admit  of  an  analogy,  and  so  far  as  the  analogy  could  be  traced,  it 
told  rather  against  the  appellant  than  in  his  favour.  When  Lord  John 
Drummond  was  attainted  in  1746  there  was  a  fee-simple  vested  in  him, 
and  the  statute  of  Anne  did  not  protect  any  but  the  remainderman,  and 
there  was  no  remainderman  since  there  was  no  registered  entail.  It  woold, 
therefore,  be  stretching  Cordon  of  Park's  case  too  much  to  say  that  it  has 
anything  to  do  with  the  present  case.  The  principle  on  which  a  remainder- 
man was  to  be  protected  was  that  he  did  not  take  by  virtue  of  inheritance 
or  succession,  but  by  gift  from  the  original  settler.  It  was  thus  a  total 
misapplication  of  Gordon  of  Park's  case  to  say  that  it  extends  to  this  case. 
The  full  right  of  the  Crown  was  not  affected  by  tbe  statute  of  Anne  If 
the  estate  was  forfeited  in  fee  to  the  Crown,  then  the  Crown  could  deal 
with  the  estate  under  the  directions  of  the  Restoration  Act;  that  Act 
directed  the  Crown  to  discover  who  was  the  collateral  heir-male  of  Lord 
John  Drummond,  and  whenever  he  should  be  found,  then  the  estates  were 
to  be  conveyed  to  him,  and  his  heirs  and  assigna  Whether  the  word  in  the 
statute  was  to  be  read  "  heir-male'*  or  **  heirs-male*'  was  of  no  conseqnenc^ 
for  in  either  case  yon  must  discover  some  individual  and  give  the  estate 
in  fee  simple  to  the  individual.    The  Crown  acted  in  pumuance  of  the 
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Bestoratioii  Act,  and  Captain  James  Drommdnd  was  aaeertained  to  be  that 
person.  The  heredUoM  of  James  Dnimmond,  the  third  Dnke  of  Perth,  thus 
passed  to  Lord  John  Dmmmond,  his  brother,  and  thence  to  the  Crown,  and 
thereupon  to  the  respondents'  predecessors.  On  the  whole,  therefore,  the 
appellant's  case  failed.  He  had  not  made  out  that  there  was  any  heredUaa 
jaeens  of  James,  the  third  Doke ;  and,  secondly,  if  he  had,  yet  the  property, 
hanng  been  duly  Tested  in  the  Crown,  and  dealt  with  by  the  Crown,  some 
other  proceeding  than  the  present  action  mnst  be  adopted  in  order  to  deal 
with  the  Crown.  The  interlocutor  of  the  Second  Diyision  ought,  therefore, 
to  be  affirmed  with  costs. 

Lords  Chelmsford,  Westbnry,  Colonsay,  and  Cairns  concurred. 

Affirmed  with  costs. 


SHERIFF  COURT  OF  LANARKSHIRE,  GLASaOW.— Sheriflh 

Bkll  and  Mitrbay. 

Warren  &  Huhphretb  v,  Oibb. 

"  Cod  and  freight"  to  a  port  named  includes,  at  common  law,  all  dues  of 
the  nature  of  a  toll  requiring  to  be  paid  in  order  to  bring  the  goods  to  that 
port. — ^Warren  &  Humphreys,  merchants,  Maiden,  and  Wm.  Walker  &  Co., 
corn-factors,  Glasgow,  sued  James  S.  Gibb,  corn-factor,  Glasgow,  under 
Debts'  RecoTery  Act,  for  £18  Us  2d,  per  account  annexed  to  summons. 
The  account  ran  thus: 

James  S.  Gibb,  Corn-Factor,  Glasgow, 

To  Warren  &  Humphreys,  Merchants,  Maiden. 
To  the  following  charges  due  on  Cargo  of  Beans,  per  "  Pilot/  sold  and 
delivered  to  you. 
1869. 

Dec.  10.— Port-Dundas  Canal  Co.,         ...        -        £15  12    7 
„      „      Alexander  Cowie^  Contractor,  Forth  and  Clyde 

Canal, 3    17 


£18  14    2 


The  defender,  in  the  first  place,  stated  a  preliminaiy  plea  to  the  effect 
that  the  action  was  incompetent  under  the  Debts'  RecoTciy  Act.  This 
was  admitted  by  the  pursuers;  but  the  defender  ultimately  agreed  to  try 
the  case  under  the  Debts'  Recoveiy  Act,  and  consented  to  the  pursuers 
amending  their  summons.  The  pleas  of  the  parties  as  ultimately  adjusted 
8tood  thus: 

Pursuers — ^That  the  defender  is  owing  the  complainers  the  sum  of 
^18  14s  2d,  per  account  dated  lOtb  December,  18G9,  annexed  hereto, 
which  sum  the  defender  undertook  and  became  bound  to  pay  under  the 
Bale  note,  invoice,  and  bill  of  lading,  under  which  he  bought  the  beans 
in  question,  and  by  the  custom  and  usage  of  the  grain  trade  in  Glasgow, 
whereby  purchasers  of  grain  or  beans,  sold  '^cost  and  freight  to  Port- 
Dnndaa,*'  are  bound  to  pay  the  canal  dues  and  towing  chacgea^  or  at  all 
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events  the  canal  daes  exigible  in  respect  of  the  same,  and  which  nm 
having  been  paid  by  the  pursaen,  they  are  entitled  to  repetition  thenof 
from  the  defender. 

I. — Prdminary, 

Defender — The  action  as  laid  discloses  no  liability  on  the  part  of  the 
defender  for  the  snms  sued  for.  It  does  not  set  forth  a  contract  by  the 
defender  to  pay  these  snms,  nor  even  that  the  sums  have  actoally  been 
paid  by  the  pnrsaers. 

Tl,~On  the  Merits. 

1.  The  defender  is  not  due  the  sums  sued  for^  or  either  of  them,  either 
ex  contractu  or  by  custom  of  trade. 

2.  Even  if  any  custom  of  trade  had  existed  according  to  which  the 
defender,  had  there  been  no  stipulation  on  the  subject,  might  have  been 
liable  for  the  dues  and  charges  in  question,  he  is  not  liable  in  the  present 
instance,  the  cargo  of  beans  in  respect  of  which  the  sums  were  paid 
having  been  sold  to  him  on  the  footing  that  the  pursuers  themselves  were 
to  pay  the  "  cost  and  freight  to  Port-Dundas;  *'  in  other  words,  the  cargo 
was  to  be  delivered  to  the  defender  free  at  Port-Dundas. 

3.  The  defender  is  not  due  the  sums  sued  for,  in  respect  that  these  were 
properly  payable  by  the  vessel,  and  were  recovered  from  the  present 
pursuers  under  an  action  raised  against  them  by  the  owners  or  captun  of 
the  vessel;  and  that  if  the  present  defender  was  to  be  made  ultimately 
liable  for  tbe  sums  he  is  now  sued  for,  the  present  pursuers  should  hsTe 
given  him  an  opportunity  of  attending  to  his  interest  in  the  said  action, 
but  no  such  opportunity  was  given,  and  the  defence  stated  in  the  sud 
action  by  the  present  pursuers  was  mismanaged  by  them. 

The  contract  upon  whicl^  the  beans  were  sold  was  as  follows: — ^''Mr 
Gibb  offers  22s  6d  per  2d2  lbs.  for  cargo  of  beans  similar  to  sample;  cost 
and  freight  to  Port-Dundas;  cash  against  bill  of  lading,  or  to  be  drawn  fur 
at  two  or  three  months,  adding  interest  and  stamp.     Full  out  turn.** 

The  bill  of  lading  stated  the  rate  of  freight,  but  mentioned  notbing 
about  canal  dues  or  trackage;  but  the  charter-party,  which  the  defender 
never  saw  till  he  recovered  it  in  the  course  of  the  proof,  bore  this  clause: 
<'  Trackage  and  canal  dues  to  be  paid  by  the  receiver  of  the  caigo.**  The 
statement  of  the  dues  got  from  the  Canal  Co.  stood  thus: — 

Port-Dundas,  10th  December,  18G9. 

Statement  of  canal  dues  of  "  Pilot,"  M.  Cawthom,  master — 

Canal  dues  on  cargo  inward,  117^  tons,.         •        -      J&14    3    3 

Harbour  dues,  per  register  59  tons,  at  2d,       -        -  0,    9  10 

Wharf  dues  on  cargo  inward,  117^  tons^  at  2d,       -  0  19    6 


£15  12    7 


A  long  proof  was  led  before  the  Sheriff-Substitute  on  the  custom  of 
trade.  During  the  examination  of  their  second  witness,  the  pursuen 
abandoned  their  claim  for  trackage  and  the  9s  lOd  mentioned  in  the 
Canal  Co/s  statement,  and  the  defender  admitted,  as  he  had  always  done, 
his  liability  for  the  19s  Gd  mentioned  in  the  statement.  The  result  of 
the  proof  is  sufficiently  explained  in  the  interlocutor. 

After  hearing  parties,  the  Sheriff-Substitute  (Erskine  Murray)  pro- 
nounced the  foUowing  interlocutor: — 

Glasgow,  8th  May,  1871. —Having  heard,  etc.,  Finds  (1)  that  apparently 
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on  19Ul  October,  1869,  defender  purchased  from  pursuers  a  cargo  of  beans, 
and  that  the  terms  were  embodied  in  the  pencil  offer  No.  6/1,  being  **  22/6 
per  252  lbs.  for  cargo  beans  similar  to  sample,  cost  and  freight  to  Port- 
Dundas,  cash  against. B.  of  L.,  or  to  be  drawn  for  at  2  or  3  months,  adding 
interest  and  stamp,  full  out  turn:''  Finds  (2)  that  the  bill  of  lading  6/2 
thereon  for  520  quarters  beans  shipped  in  the  ship  Pilot  lying,  at  5th 
November,  1869,  the  date  of  its  being  granted,  at  Maiden,  and  containing 
no  reference  to  canal  dues,  was  endorsed  by  pursuers  to  defender  about  the 
9th  November,  and  bills  at  2  and  3  months  granted  by  defender  in  payment 
thereof,  defender  paying  interest  and  insurance:  Finds  (3)  that  on  arrival 
of  the  Pilot  at  Port-Dundas  the  captain  asked  the  defender  for  repayment 
of  the  canal  dues  in  terms  of  the  charter  party  between  him  and  pursuers, 
No.  7/11,  by  which  it  is  stipulated,  ''Trackage  and  canal  dues  to  be  paid 
by  the  receivers  of  the  cargo,"  but  that  defender  refused  to  pay  them, 
shewing  the  bill  of  lading  in  which  there  was  no  reference  to  the  dues: 
Finds  (4)  that  accordingly  the  captain,  on  his  return  to  England,  summoned 
the  pursaera  for  repayment  of  these  dues  and  got  decree  agiunst  them,  and 
they  now  bring  thu  action  against  the  defender  for  the  same,  founding, 
first,  on  common  law,  secondly,  on  an  alleged  usage  of  the  grain  and  beau 
trade,  to  the  effect  that  where  there  is  no  positive  stipulation,  purchasers  in 
contracts,  '^  cost  and  freight  to  Port-Dundas,"  are  bound  to  pay  canal  dues 
and  towing  charges:  Finds  (5)  that  in  the  course  of  this  action  they  have 
abandoned  the  claim  for  repayment  of  toMring  charges  and  the  harbour 
dues  chargeable  in  respect  of  the  vessel  itself,  and  only  insist  regarding 
the  canal  dues  affecting  the  cargo  amounting  to  £14  3s  3d,  and  the  wharf 
dues  on  the  cargo  amounting  to  19s  6d,  and  that  the  defender  does  not 
deny  his  liability  for  the  19s  6d  wharf  dues  on  the  cargo,  but  resists  the 
demand  for  repayment  of  the  canal  dues  on  the  cargo:  Finds  (6)  that  as 
regards  the  question  of  usage  of  trade,  a  long  proof  has  been  led  by  both 
parties  with  some  contradictory  evidence,  but  that  on  the  whole  the  mani- 
fest result  is  that  it  has  been  proved  that  about  20  years  ago  a  distinct  and 
general  nsage  of  the  grain  and  bean  trade  existed  to  the  effect  that  in 
absence  of  express  stipulation  a  purchaser  "cost  and  freight  to  Port- 
Dundas"  would  have  to  pay  canal  dues  on  the  cargo,  but  that  owing  to  the 
great  fEdling  away  in  recent  years  of  the  trade,  so  far  as  carried  on  by  small 
vessels  coming  up  to  Port-Dundas,  and  the  substitution  therefor  of  a  trade 
by  steamers  to  Grangemouth  or  Leith,  sending  on  the  grain  by  lighters  and 
with  through  rates  universally  understood  to  cover  canal  dues,  such  a  dear 
usage  of  trade  as  to  be  binding  on  all  parties  connected  therewith  can  be  no 
longer  held  to  exist,  but  that  on  the  other  hand  things  being  in  a  transitionary 
state  a  counter  usage  cannot  be  held  to  be  yet  established:  Finds  in  law,  as 
apart  from  the  question  of  usage  of  trade,  I.  That  putting  out  of  consideration 
for  the  present  the  effect  to  be  given  to  the  words  "  cost  and  freight  to  Port- 
Dundas,"  the  sale  was  one  by  which,  on  the  transference  of  the  bill  of  lading, 
the  property  of  the  beans  became  the  defender's,  along  with  the  risk  and 
along  with  all  burdens  that  might  thenceforward  be  imposed  upon  them; 
IL  That  the  words  "cost  and  freight  to  Port-Dundas"  imply  that  neverthe- 
less after  the  sale  the  seller  was  to  be  at  certain  charges  in  connection 
with  the  cargo,  but,  IIL  That  these  terms  on  the  whole  cannot  be  held  pdi' 
96  to  cover  the  particular  charges  here  in  question;  therefore  finds  defender 
liable  to  pursuers  in  fifteen  pounds  two  shillings  and  ninepeaee  stg.: 
Finds  no  eacpeosea  due  to  or  by  either  party,  and  decerni. 
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Noic-^kA  regards  the  question  as  to  the  usage  of  trade,  the  S.  &  hia  so 
difficulty  whateTer.     Usage  of  trade,  to  form  an  implied  condition  in  all 
transactions,  so  as  to  interfere  with  and  modify  the  rule  of  law  that  woold 
otherwise  regulate  liability,  must  be  general  and  well-known,  so  that  eveiy- 
body  in  the  trade  knows  or  ought  to  know  it.     It  must,  therefore,  be  a 
living  usage.     It  is  absurd  to  suppose  a  usage  can  be  stereotyped  like  the 
laws  of  the  Medes  and  Persians.    It  must  be  remembered  that  it  is  not  in 
itself  a  rule  of  law,  but  simply  an  implied  and  understood  conditioD.    It 
must  be  the  actual  and  existing  practice  of  a  trade.     Now  tnd«  is  like  a 
river  that  is  continually  changing  its  course.     Old  channels  are  forsaken  or 
become  insignificant  runnels;  new  channels  are  opened  and  frequented  by 
the  fleets  of  commerce.     Trade  itself  being  thus  in  a  constant  state  of 
mutation,  the  usages  connected  with  it  cannot  be  expected  to  be  otherwise 
than  shifting.     If  a  particular  course  of  trade  dies  out  the  usages  connected 
with  it  die  also.     And  if  it  is  so  near  dying  that  the  particuliff  instances  of 
it  become  rare  and  unfrequent,  the  transacting  parties  who  have  any 
opportunity  of  being  brought  face  to  face  with  these  usages  are  few. 
Those  who  remember  tho  traide  in  its  old  condition  remember  the  usages 
connected  with  it     But  all  those  who  have  entered  the  trade  of  more     | 
recent  years,  and  have,  therefore,  been  brought  more  in  contact  with  the     { 
new  form  of  trade,  know  little  or  nothing  of  the  old.     The  usages  of  the     * 
new  are  those  which  they  know  better.    The  old  usage  ceases  to  be  well     j 
known,  and  therefore  it  must  necessarily  cease  to  be  an  implied  conditioD 
in  transactions. 

Thus  in  the  present  case  there  was  a  well  established  usage  of  the  grain 
trade  in  Qlasgow  20  years  ago,  to  the  effect  that  a  purchaser  in  a  coat  and 
freight  transaction  to  Port-Dundas  paid  canal  dae&  The  reason  given  by 
some  of  the  witnesses  is  a  fair  one,  viz.,  that  the  seller  being  generally  at  a 
distance  could  not  be  expected  to  know  so  well  about  canal  dues  as  the 
purchaser  who  resided  in  the  neighbourhood.  In  those  days  a  large 
number  of  small  vessels  came  up  to  Port-Dandas  with  grain.  Everybody 
connected  with  the  grain  trade  in  Glasgow  might  fairly  be  supposed  to  be 
cognizant  of  an  usage  as  to  the  payment  of  canal  dues  in  such  cases.  But 
in  the  last  10  years  the  state  of  things  has  been  entirely  altered,  almost  all 
the  grain  that  comes  to  Port-Dundas  is  brought  by  steamers  to  Lutb,  and 
the  small  vessels  still  bringing  grain  to  Port-Dundas  have  been  so  few 
and  far  between  that  very  few  persons  in  the  trade  have  now  anything  to 
do  with  them.  Purchasers  of  grain  now-ardays,  who  are  only  aocostomed  to 
the  steamboat  trade,  would  more  naturally  expect  to  find  that  their  price 
covered  the  canal  dues.  It  is  true,  however,  that  the  knowledge  that  they 
are  buying  a  whole  cargo  instead  of  a  portion  ought  to  prevent  them  from 
relying  on  a  usage  applicable  to  steamers  with  general  cargoes.  Cleariy, 
however,  a  broad  and  general  usage  no  longer  exists,  and  the  previoos 
proof  of  usage  of  trade  has  thus  failed. 

To  the  ordinary  rules  of  law,  therefore,  a  return  must  be  made.  In  the 
first  place,  it  is  manifest  that  under  the  contract  the  beans  became  the  pro- 
perty of  the  defender  at  the  time  of  the  transference  of  the  bill  of  lading, 
he  paying  insurance  and  granting  bills,  including  interest  Sudi  bebg  the 
case,  all  burdens  on  the  beans  naturally  fell  on  him,  unless  the  selkr 
undertook  them  under  "  cost  and  freight"  What,  then,  is  the  mesDiog 
of  <<co8t  and  freight?''  These  terms  of  sale^  taken  together,  are  not 
referred  to  in  any  books  on  maritime  or  comAierdal  law,  so  fkr  ss  tiw 
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Sberiff-Sabstitofte  is  aware,  thougli  evidenily  not  unfreqaentij  used 
of  later  years.  Freight  is  defined  by  Smithes  Mercantile  Law,  p.  323, 
as  **  the  payment  for  the  conTeyance  of  the  merchandise  to  its  destina- 
tion;'' by  Parson's  Law  of  Contracts,  p.  286,  as  "  the  sum  agreed  on  as  that 
which  shall  be  paid  to  the  owners  of  a  ship  for  carrying  the  goods  of 
others;"  by  M'lAchUn*s  Merchant  Shipping,  p.  383,  as  "  the  reward  payable 
for  the  safe  conveyance  and  delivery  of  goods  entrosted  for  that  purpose 
to  a  carrier  by  sea."  Now,  though  a  charge  for  towing  a  ship  along  a 
canal  may  very  properly,  in  the  absence  of  contrary  stipulation  or  distinct 
contrary  nsage,  be  held  to  fall  ouder  freight,  inasmach  as  the  shipowner  must 
not  merely  supply  a  vessel  but  must  take  it  from  one  place  to  the  other,  it 
is  clear  that  under  the  above  definitions  a  toll  imposed  on  goods  which  a 
Teuel  happens  to  contain  when  it  passes  through  a  canal  does  not  naturally 
or  properly  fall  under  the  term  freight.  It  is  not  in  the  least  a  payment 
''for  conveyance'*  of  the  goods;  "freight,"  therefore,  in  the  present  case> 
cannot  be  held  to  indude  the  canal  dues  and  the  cargo. 

The  word  cost  is  much  more  perplexing,  and  it  is  here  that  the  Sheriff- 
Substitute  has  felt  that  the  real  difficulty  of  the  case  lies.  The  books  throw 
no  light  upon  the  question.  In  the  present  case,  the  only  witnesses  who 
speak  to  the  commercial  meaning  of  the  word  are,  Mr  Bald,  witness  for 
pursuers,  who  says  "  it  includes  dues  at  the  port  of  shipment,"  as  distin- 
guished from  dues  exigible  during  the  transit;  Mr  Qreig,  pursuers'  witness, 
who  says  **  'cost*  only  means  the  price  of  lab.;"  and  Mr  Martini,  pur- 
suers' witness,  who  says,  "  'cost'  is  the  expense  of  the  stu£f  when  fairly  on 
board  the  bottom  of  the  ship  when  at  such  a  port  that  she  can  go  straight 
out  to  sea  clear  of  inland  transit"  The  only  one  of  defender's  witnesses 
who  saya  under  which  of  the  terms,  cost  or  freight,  he  would  put  eanai 
dues  on  cargo,  ia  Mr  Baebum,  who  says,  '*  Freight  includes  canal  dues,"  and 
again, ''  I  consider  the  canal  dues  are  clearly  included  in  freight  under  that 
contract."  By  necessary  inference,  therefore,  Mr  Baeburn  agrees  with  pur- 
suers' witnesses  in  holding  that  cost  does  not  include  canal  dues  on  c^fgo. 
The  whole  evidence,  therefore,  in  this  case,  goes  to  show  that  the  mercantile 
understanding  of  the  word  cost  cannot  indude  canal  dues. 

This  is  shown  still  more  clearly  by  a  consideration  of  the  reason 
why  the  old  usage  of  trade  is  falling  into  abeyance.  It  is  because  the 
steamers  have  introduced  through  rates,  in  which  the  freight  covers  the 
canal  dues;  cost  has  remained  the  same,  but  freight  in  the  case  of  these 
steamers  has  come  to  be  understood  to  have  a  different  and  special  meaning. 
That  is  the  reason  why  there  is  a  growing  confusion  in  the  trade  as  to  the 
meaning  of  the  word  "freight "  Some  take  it  in  its  legal  and  natural  sense. 
Some  in  the  non-natural  sense  to  which  they  are  becoming  accustomed  in 
oimsequence  of  the  steamer  trade.  But  to  override  the  well  established 
rule  of  law  in  interpreting  the  word  freight,  a  much  more  general  and 
absolute  understanding  on  the  part  of  the  trade  would  have  to  be  proved 
to  exist  than  is  even  attempted  by  the  defender. 

The  defence  most  therefore  fail. 

Both  parties  appealed,  and  the  Sheriff  reversed.  His  interlocutor  is  as 
follows: — 

Glasgow,  8th  June,  1871. — Having  heard  parties'  procurators  on  their 
respective  appeals,  and  considered  the  proof^  productions,  and  whole  pro- 
cess, Finds  that  by  the  Sheriff-SubBtitute'a  interlocutor  of  20th  December, 
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1870,  the  authority  of  the  Court  was  interponed  to  the  miuutes  for  tli« 
parsaers  and  defeuder,  Nos.  3  and  4,  and  the  amendments  and  additions 
therein  mentioned  were  allowed     Holds  the  same  to  have  heen  made 
accordingly,  and  the  summons  and  note  of  pleas  to  be  in  conformity  there- 
with: Findis  that  by  the  minute  of  the  defender  on  No.  1  of  the  panaen* 
proof,  the   preliminary  plea  that  the  action  was  incompetent  under  the 
Debts'  Recovery  Act  was  withdrawn:  Finds  that  in  as  far  as  the  action  U 
laid  on  an  alleged  custom  of  the  grain  trade  in  Glasgow,  the  pursuers  ha?e 
failed  to  prove  that  any  custom  or  usage  of  trade  existed  in  October  or 
November,  1869,  under  which  a  purchaser  of  grain  or  beans,  on  the  condi- 
tions set  forth  in  the  sale  note  No.  6/1,  was  bound  to  pay  the  caoal  does 
and  towing  or  trackage  charges  incurred  in  bringing  the  goods  to  Fort- 
Dundas:  Finds  it,  on  the  contrary,  proved  that  it  was  usual  to  put  expr»s 
stipulations  into  contract  notes,  bills  of  lading,  and  charter  parties,  as  to 
who  should  pay  canal  dues,  and  that  in  the  absence  of  such  stipulations  it 
was  frequently  considered  that  the  party  liable  in  payment  in  a  cost  acd 
freight  sale  was  the  seller:  Therefore  adheres  to  the  interlocutor  appealed 
against,  in  as  far  as  it  finds  that  the  pursuers'  case  cannot  be  rested  on 
usage  of  trade:  Quoad  uUra  recalls  said  interlocutor,  and  finds  that  the 
documents  founded  on  by  the  pursuers  as  constituting  the  contract  between 
them  and  the  defender,  do  not  import  any  obligation  on  the  defender  to 
make  the  payments  concluded  for  in  the  summons,  but,  <m  the  oontraiy, 
instruct  that  said   defender  implemented  his  part  of  the  contract  bj 
delivering  bills  at  two  and  three  months  for  the  price  stated  in  the  aale 
note,  and  was  thereupon  entitled  to  possession  of  the  beans  without  being 
liable  to  any  farther  charge:  Finds  that  the  pursuers  have  themselves  so 
far  acquiesced  in  this  view  by  withdrawing  all  claim,  as  instructed  by  the 
minute  on  page  6  of  their  proof,  to  the  towing  or  trackage  charges, 
amounting  to  X3  1^  7d,  and  by  striking  out  from  the  item  of  £15  ISs  7d 
the  sum  of  9s  lOd,  leaving  a  balance  of  £15  2s  9d:  Finda  that  the  de- 
fender does  not  deny  that  ho  owes  19s  6d  of  said  balance,  being  wharf 
dues  on  the  cargo  after  it  reached  Port-Dundas,  as  shown  by  the  statement 
No.  6/5:  Finds  that  the  remaining  sum,  £1^  3s  3d,  consists  exclusirely 
of  canal  dues,  for  which  the  defender  is  not  liable:  Therefore,  except  as 
regards  the  said  19s  6d,  grants  decree  of  absolvitor,  and  finds  the  puisaer 
liable  in  the  sum  of  two  pounds  sterling  of  expenses:  Imputes  in  payment 
pro  tanto  thereof  the  acknowledged  debt  of  19s  6d,  and  decerns  in  the  de- 
fender's fiavour  for  the  balance  of  one  pound  and  sixpence  of  expenses. 

Note, — It  is  impossible  to  hold  upon  the  evidence  that  there  was  any 
custom  of  trade  at  the  date  of  the  transaction  in  question  wherebj  a 
purchaser  of  beans  at  a  specified  price,  ^*  cost  and  freight  to  Port^Dundas," 
was  bound  to  pay,  over  and  above  such  specified  price,  the  expenses  incnired 
as  canal  dues  in  conveying  the  goods  to  that  port.  Even  the  pursneis'  own 
witnesses  negative  anything  like  a  general  usage.  They  prove,  in  tiie  fint 
place,  that  a  great  part  of  the  grain  coming  to  Port-Dundas  is  bought  "colt 
and  freight'*  to  Qrangemouth  only,  and  is  there  transferred  to  lighters 
furnished  by  the  purchasers,  and  of  course  paid  for  by  them;  and,  in  the 
next  place,  that  a  great  deal  of  the  grain  is  paid  for  by  what  is  called  a 
**  through  rate,"  being  brought  by  steamers  to  Leith  or  other  seaport,  and 
there  forwarded  to  Port-Dundas  by  rail  or  otherwise,  the  **  through  rate," 
which  alone  is  paid  by  the  receivers,  being  inclusive  of  all  charges.  The 
same  witnesses  admit  that  it  haa  been  for  a  good  many  yean  a  veiy  tm 
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thing  for  a  ▼esael  loaded  vith  a  graiD  cargo  to  come  direct  to  Port-DundaSi 
and  that  when  this  happens  it  is  not  uncommon  for  contracting  parties  to 
settle  either  by  the  terms  of  the  bill  of  lading  or  otherwise,  whether  the 
words  "cost  and  fireight*'  are  to  include  the  dues  of  the  inland  navigation, 
and  that  when  this  is  not  done  diversity  of  opinion  exists  as  to  the  party 
liable  in  payment  of  these  dues.  The  defender's  witnesses,  some  of  whom 
from  their  position  are  entitled  to  much  weight,  concur  in  deponing  that 
they  know  of  no  custom  of  trade  under  which  a  purchaser  transacting  as 
the  defender  did  would  be  bound  to  pay  canal  dues.  They  also  explain 
that  the  fact  of  its  being  incumbent  on  a  purchaser  of  goods,  shipped  "cost 
and  freight  to  Clyde,"  to  pay  harbour  dues  under  the  express  provision  of 
section  98  of  the  Clyde  Navigation  Act,  21  and  22  Vict,  cap.  149,  has  no 
bearing  on  the  question  of  liability  for  canal  dues,  which  is  a  different  sort 
of  charge  altogether,  payable  as  a  toll  or  burden  on  the  navigation  before 
the  port  is  reached 

There  being  then  no  established  custom  of  trade  on  which  the  pursuer 
can. found,  the  only  other  question  is,  Do  the  sale  note,  invoice,  and  bill  of' 
lading  under  which  the  beans  were  bought  shew  the  claim,  even  as  latterly 
restricted,  to  be  a  just  one?  The  canal  dues  were  paid  in  the  first  instance 
by  the  shipmaster,  as  the  party  directly  liable  to  the  canal  company.  He 
sought  reimbursement  from  the  defender,  but  was  told  that  the  bills  which 
had  been  granted  in  terms  of  the  sale  note,  and  which  were  duly  retired, 
included  the  whole  sum  payable  by  the  purchaser.  He  then  fell  back  upon 
the  pursuers,  and  obtained  decree  against  them  in  an  English  County  Court. 
The  defender  got  no  intimation  of  that  action,  and  one  of  his  pleas  is  that 
the  defence  was  mismanaged,  and  that  had  he  been  heard  for  his  interest  he 
would  have  been  able  to  shew  that  no  decree  should  have  gone  out  against 
the  pursuers.  Be  this  as  it  may,  one  thing  is  plain,  that  had  there  been 
no  such  decree,  the  pursuers  could  not  have  claimed  relief  as  they  are  now 
doing  against  the  defender.  Their  right  to  such  relief  depends  on  what 
their  bargain  with  him  was.  His  agreement  was  to  pay  22s  6d  for  every 
252  lbs.  of  beans  in  the  cargo,  "  cash  against  bill  of  lading,  or  to  be  drawn 
for  at  two  and  three  months,  adding  interest  and  stamp,"  whilst  the 
pursuers,  on  the^  part,  undertook  "cost  and  freight  to  Fort-Dundas."  The 
invoice,  No.  6/4,  is  made  out  in  conformity  with  these  terms,  and  shews 
that  the  entire  price  was  £1170,  for  which  less  insurance  and  duty,  interest 
and  stamp,  the  defender  granted  his  two  bills  and  received  up  the  bill  of 
lading.  No.  6/2,  in  which  the  undertaking  is  to  deliver  the  entire  cargo  on 
payment  of  freight  at  the  rate  of  2s  per  quarter,  and  a  guinea  gratuity, 
without  one  word  as  to  trackage  or  canal  dues.  In  this  state  of  matters 
the  Sheriff  cannot  concur  in  the  view  taken  by  the  Sheriff-Substitute,  that 
on  the  transference  of  the  bill  of  lading  not  only  the  property  of  the  beans 
became  the  defender*s,  along  with  the  risk,  which  may  be  true,  but  that  the 
defender  thenceforward  became  responsible  for  all  burdens  or  charges  that 
might  be  imposed  upon  them  in  their  conveyance  to  Fort-Dundas.  On  the 
contrary,  the  Sheriff  is  of  opinion  that  the  pursuers,  by  agreeing  to  pay  cost 
and  freight  to  said  port,  necessarily  undertook  to  relieve  the  defender  of  the 
canal  dues  as  a  portion  of  the  cost  and  freight.  On  this  footing  the 
Hefender*8  bills  were  taken  as  payment  in  full  without  any  objection.  In 
the  words  of  the  witness,  Mr  Alexander  Ewing,  grain  merchant,  whose 
house  is  the  oldest  in  the  grain  trade  in  Olasgow, — *'  In  a  cost  and  freight 
sale  to  Fort-Dundas  the  seller  pays  the  tolls  on  the  canal,  just  aa  in  buying 
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a  cart  of  hay  from  Stirlingshire,  deliverahle  la  Qlangow,  the  seUer  hu  to 
pay  the  tolls  on  the  road/'  The  beans  may  have  belonged  to  defender  when 
they  were  passing  throngh  the  canal,  but  this  did  not  free  the  pnnaen 
from  the  obligation  they  had  previously  come  under,  to  be  at  the  cost  of 
bringing  them  to  Port-Dundas.  Neither  should  it  tall  to  be  remained  tbat 
the  terms  of  the  charter-party,  No.  7/11,  entered  into  between  the  pnniien 
and  the  master  of  the  Tilot"  are  not  in  unison  with  those  of  the  bill  of  bbding, 
for  whilst  it  is  made  a  condition  of  the  charter-party,  with  which,  of  eoane, 
the  defender  had  nothing  to  do,  that  "  the  trackage  and  canal  does  are  to 
be  paid  by  the  receivers  of  the  cargo,"  no  such  condition  is  carried  into  the 
bill  of  lading.  In  reference  to  this  the  pursueird'  witness,  Mr  Henrj 
Martin,  grain  merchant,  says, — ''  I  cannot  say  why  the  one  document  has  i 
mention  of  the  canal  dues  and  not  the  other;  it  is  not  as  it  should  be;  the 
bill  of  lading  should  contain  all  the  stipulations  of  the  charter-psity,  or 
should  say,  as 'per  charter-party."  The  plain  reference  from  the  omisaos  is 
that  the  pursuers  were  aware  they  had  no  claim  on  the  defender  for  canil 
dues,  any  more  than  for  the  trackage  charges  which  they  have  now  abu- 
doned;  and  in  the  words  of  the  witness,  Mr  James  Raebum,  grain  merchant, 
**  the  bill  of  lading  is  the  fulfilment  of  the  contract" 

Pnrtuer^  AgenU — MiteheUf  Matnie,  S  MiteheU, 
D^ftiide^$  Agents — Moir  S  Forbes, 


WiNDiNQ-xn* — Illegal  Agreement  by  a  Shareholder  to  endeavour  to  pofi-  I 
pone  a  call  and  to  support  a  claim. — Pit  and  defts  were  shareholders  in  a  i 
company  which  was  being  compulsorily  wound-up  by  the  Oonrt  of 
Chancery,  and  defts.  were,  moreover,  large  creditors  of  the  company,  thoogii 
part  of  their  claim  was  disputed;  under  these  circumstances,  an  agreemeot 
was  made  between  pit  and  defts.,  by  which,  in  consideration  that  pit  woald 
use  his  best  endeavours  to  procure  the  postponement  of  a  call  then  in  con- 
templation, and  also  to  support  and  help  defts.  in  respect  of  their  claim  on 
the  company,  deft  promised  to  indemnify  him  against  any  calls  that  might 
be  made  on  him  in  respect  of  his  shares  in  the  company;  there  were  many 
other  shareholders  besides  pit  and  defts,  and  many  other  creditors  besides 
defts.;  the  agreement  was  made  without  the  knowledge,  privity,  or  consent 
of  the  Court  of  Chancery,  the  official  liquidator,  the  other  ahareholden  or 
the  other  creditors,  with  the  object  and  intent  of  enabling  defts.  to  obtaia  a 
postponement  of  the  call,  and  payment  of  dividends  upon  the  whole  of  their 
debt  to  the  prejudice  of  the  other  shareholders  and  creditors  of  the  companj, 
although  the  claim  of  defts.  was  a  matter  of  dispute  between  defts.  and  the 
company,  all  which  pit  well  knew;  and,  although  pit.  then  believed  that  a 
portion  only  of  the  defts.'  said  claim  was  due.  Pit  performed  the  agree- 
ment on  his  part,  and  then  having  had  to  pay  calls  in  respect  of  his  shares, 
brought  this  action  on  the  promise  to  indemnify: — Hdd,  that  the  agreement 
was  void  as  being  contrary  to  the  policy  of  the  Companies  Act,  1862  {2^^ 
26  Vict.,  c.  89)  providing  for  the  winding-up  of  joint-stock  companies. 
Semhie  (per  Willes,  J.)  that  as  pit  agreed  to  support  deft.'s  claim,  thoa|h 
he  believed  it  to  be  a  bad  one,  the  contract  was  void  on  the  groand  of 
maintenance.--J?«io«  v.  Richardson,  22  L.  T.  Rep,  N.  S.  858;  39  L  I 
C.  P.  340. 
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It  has  now  come  in  Scotland  to  be  recognised,  but  not  until  after  a  hard 
straggle,  that,  the  less  the  process  of  enquiry  is  fettered  by  rules  and 
restraints  founded  on  extraneous  and  collateral  considerations,  the 
more  certain  and  efficacious  will  be  its  operation.  There  is  no  saying 
to  what  extent  our  system  of  jurisprudence  has  suffered  from  the 
cramped  and  almost  perverted  system  of  evidence  which,  until  lately, 
obtained  in  Scotland.  That  system  was  the  creation  of  precedent, 
except  in  a  few  unimportant  particulars,  where  the  Scottish  Parliament 
interfered  to  narrow  the  scope  of  enquiry,  such  as 

The  Long  Prescription  of  40  years*  (Acts  1469,  c.  28,  &  1474,  Cw  64)l 

The  Triennial  Prescription  (Acts  1494,  a  57,  &  1579,  c.  81, 82  &  83). 

The  Vicennial  Prescription  of  Retours  of  Services  (Act  1617,  c  13). 

The  Quinquennial  Prescription  (Act  1669,  c.  9). 

Deeds  on  Deathbed  (Act  1696,  a  4),  and  Trusts  (Act  1696,  &  25). 

The  defects  in  our  Scotch  Law  of  Evidence  have  sprung  rather 
from  the  stem  application  of  strict  legal  principles  than  from  other 
considerations.  An  attempt  on  three  occasions  has  been  made  of 
late  years  to  get  rid  of  the  barriers  to  full  and  free  enquiry  into  facts, 
which  had  been  created  and  upheld  by  the  decisions  of  the  Court  of 
Session,  and  to  introduce  amendments  long  suggested  by  experience. 
Thus  the  Act  of  1840  (3  and  4  Vict.,  c.  59)  too  truly  narrates  that 
**  the  Law  of  Evidence  in  Scotland  has,  in  certain  respects,  been  found 
inconvenient  and  inconsistent  with  the  ends  of  justice,''  and  then 


*  The  papers  selected  for  publication  b?  the  CounoU  of  this  Society  wiU,  by  arrange' 
ment,  be  pobKshed  in  the  Journed  of  Juriipnutence ;  but  the  Society  is  not  to  be 
Dnderstood  as  becoming  in  any  sense  responsible  for  the  other  contents  of  the  Journal; 
ind  the  ooodoolors  of  the  Journal  do  not  assume  any  responsibility  for  the  style  or 
»pinions  of  the  Papers  of  the  Scottish  Lav  Ameodment  Society. 
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proceeds  to  do  away  with  the  necessity  of  initial  examinations  and  the 
disqualification  of  a  witness  by  presence  in  Court,  and  to  enact  that  "it 
shall  be  competent  for  the  party  against  whom  a  witness  is  produced  and 
sworn  in  causa  to  examine  such  witness,  not  in  cross  only,  but  in 
causa,"    The  Acts  of  1852  (15  and  16  Vict.,  c.  27),  and  of  1853  (16 
and  17  Vict,  c.  20),  removed  the  exclusion  of  witnesses  on  the  grounds 
of  crime,  interest,  agency,  or  partial  counsel,  appearance  withont 
citation,  and  precognition  after  citation.     The  object  attained  by  these 
Acts  was  the  removal  of  obstacles  to  getting  at  the  whole  truth 
introduced  by  what  must  be  admitted  to  have  been  mala  praxis.    In 
the  view  of  that  fact,  one  cannot  help  referring  to  Lord  Thurlow's 
remarks  in  Forbes  v.  Macpherson,  (19th  April,  1790,  3  Paton  178): 
"  It  is  certainly  enough  to  make  one  grave  when  fifteen  learned  senators 
followed  each  other  in  lamenting  that  there  had  been  such  decisionsgiveQ 
and  pronounced  c6ntrary  to  justice,  and  yet  consider  themselves  bonod 
by  those  decisions.'^     While  the  law  of  Scotland  boasts  of  its  possession 
of  the  principle  of  desuetude  as  regards  Acts  of  Parliament,  it  is 
certainly  strange  to  find  that  enlightened  practice  could  not  shake 
itself  free  of  the  trammels  with  which  bad  precedents  had  bound  it 
But  when  resort  was  had  to  Parliament  to  help  those  unable  to  help 
themselves,  one  would  expect  that  all  the  fetters  would  have  been 
knocked  off.     Instead  of  that,  however,  the  enactment  is  found  tbat 
nothing  in  the  Acts  is  to  apply  to  inter  alia  actions  for  breach  of 
promise  of  marriage.     It  is  impossible  to  say  that  the  parties  to  snch 
an  action,  or  their  agents,  cannot  give  important  testimony.     On  the 
contrary  it  may  be  said,  that  without  them,  in  the  most  of  cases,  it  is 
impossible  to  prove  the  promise  alleged  to  have  been  broken  by  the 
best  of  evidenca     There  was  as  much  reason  for  excluding  the 
testimony  of  pursuers  and  defenders  in  actions  for  the  aliment  of 
illegitimate  children,  who  are  made  and  appear  every  day  as  competent 
witnesses.     But  now  by  Act  of  Parliament  the  testimony  of  pursuers 
and  defenders  in  actions  for  breach  of  promise  of  marriage  is  lecofr 
nised  as  incompetent     Previously  it  only  rested  on  practice,  which  in 
such  an  action,  as  in  all  others,  prevented  the  parties  thereto  giving 
evidence.     A  better  practice,  had  it  been  initiated  and  sanctioned  by 
the  same  authority  which  sanctioned  the  former  bad  practice,  coald 
and  would  have  removed  all  anomalies,  if  not  at  once,  yet  one  by  one 
as  they  became  apparent  and  a  necessity  arose.    In  present  circum- 
stances, the  anomaly  more  particularly  alluded  to  cannot  be  removed 
without  another  Act  of  Parliament,  and  it  will  be  indeed  fortunate 
if  that  new  Act  does  not  require  for  its  adjustment  to  the  ends  of 
justice  another  and  still  another  Act  of  the  legislature 

The  reservation  of  the  ancient  judicial  examination  (16  &  17  Vict, 
cap.  20,  section  6)  does  not  mend  matters.  It  is  not  emitted  on 
oath  (Barclay's  M'Glashan,  pp.  236  &  237),  and  is  not  strictly 
evidence,  although  very  often,  and  then  improperly,  used  as  such.  Take 
as  an  illustration  an  action  of  damages  for  breach  of  promise  of  mar- 
riage.   Assume  that  the  judge  resolves  on  a  judicial  examination  of 
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the  defender,  a  proceeding  for  which  no  party  is  entitled  to  move,  and 
which  must  take  place  before  any  evidence  is  led  in  the  casa  The 
judicial  examination  takes  place,  and  an  issue  is  sent  to  a  jury  in  the 

usual  terms:  Whether  on  or  about ,  A.  B.  promised  and  engaged 

to  marry  C.  D.,  and  has  wrongfully  failed  to  fulfil  his  said  promise  and 
engagement,  to  the  loss,  injury,  and  damage  of  C.  D.?  The  jury 
mast  settle  the  facts  without  knowing  anything  of  the  judicial  decla- 
ration emitted  by  the  defender. 

It  may,  although  it  ought  not  to  be,  different  in  the  Sheriff  Court, 
where  the  Sheriff  is  both  judge  and  jury.  It  is  easily  to  be  under- 
stood that,  if  once  the  defender's  admission  is  thus  obtained  in  the 
knowledge  of  the  Sheriff,  although  under  this  disguise,  it  is  very  diffi- 
cult in  practice,  however  easy  in  theory,  to  withhold  from  it  influence 
in  the  decision  of  the  case.  We  do  not  quarrel  with  this,  although  it 
has  been  disapproved  of  on  substantial  grounds  (per  Lord  J.  C.  Hope, 
in  Patrick  v.  Goodwin,  26th  Nov.,  1845,  8  D.  138),  but,  First,  why 
should  the  suitor  before  the  single  judge  get  the  benefit  of  what  is  with- 
held from  a  jury  ?  Secondly,  why  should  the  statements,  if  of  such  value, 
not  be  taken  Uke  other  statements  in  the  cause,  on  oath?  Thirdly, 
why  should  the  parties  not  be  entitled  to  move  for  this  examination? 
fourthly,  why  should  the  statements  be  taken  at  a  time  when  it  is 
scarcely  possible  to  make  the  examination  exhaustive?  And,  Fifthly, 
why  should  such  important  testimony  be  got  in,  as  it  were,  by  a  back 
door? 

This  difference  between  what  evidence  may  be  led  in  the  Court  of 
Session  and  Sheriff  Court  is  again  illustrated  by  the  case  of  an  action 
for  interim  aliment  before  the  Inferior  Court  on  the  grounds  of 
adultery  and  sasvitia.  In  such  an  action  the  parties  can  be  witnesses, 
whereas  if  the  action  proceeds  for  separation  or  divorce  in  the  Court 
of  Session  the  Evidence  Acts  exclude  the  evidence  of  the  pursuer  and 
defender. 

The  most  glaring  of  all  our  anomalies,  however,  is  the  restric- 
tion to  writ  or  oath  of  the  proof  of  promise  of  marriage  in  a 
decUrator  of  marriage,  whereas  in  an  action  for  breach  of  promise  of 
marriage  the  promise  can  be  proved  by  parole  or  a  reference  to  oath. 
If  the  action  involved  the  element  of  seduction  through  the  promise, 
and  the  promise  were  proved  by  the  defender's  oath  on  reference,  there 
would  be  a  very  curious  state  of  matters  indeed  for  the  Court  to 
unravel 

These  are  illustrations  6f  the  lamentably  unsatisfactory  state  in 
which  matters  are  left  by  the  Evidence  Acts.  But  not  merely  are 
their  enactments  open  to  the  criticisms  we  have  ventured  to  make, 
but  a  number  of  things  which  had  never  been  decided  to  be  incom- 
petent are  thereby  made  competent,  such  as — that  nothing  shall  affect 
the  right  of  any  party  in  an  action  or  proceeding  to  examine  a  witness 
on  any  point  tending  to  affect  his  credibility'(15  and  16  Vict,  a  27, 
§  1);  that  it  shall  be  competent  to  examine  a  witness  as  to  having  on 
a  specified  occasion  made  a  statement  on  any  matter  pertinent  to  the 
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issue  different  from  the  statement  he  has  made  in  snch  action  or  pto- 
ceeding  (15  and  16  Vict.,  a  27,  §  3);  and  that  it  shall  be  competent 
to  the  Judge  to  permit  a  witness  who  has  been  examined  to  be  recalled 
(15  and  16  Vict.,  c  27,  §  4). 

Although  to  a  limited  extent  these  Acts  secured  access  to  the  be$t 
sources  of  evidence,  yet  it  was  not  until  1866  that  in  the  Court  of 
Session,  except  in  jury  trials,  the  Judge  had  an  opportunity  of  seeing 
the  witness  while  giving  his  testimony,  and  thus  judging  of  the 
manner  in  which  be  did  so.  (Evidence  (Scotland)  Act,  1866,  29 
and  30  Vict,  c.  112).  A  reference  to  all  experience  as  regards  the 
difficulties  arising  from  the  conflict  of  evidence  makes  one  wonder 
why  such  a  change  was  not  made  sooner. 

As  a  general  rule,  secondary  evidence  is  admissible  after  the  loss  of 
the  primary  and  best  evidence,  and  proof  of  that  loss.  But  the  attempt 
has  been  made  to  prevent  the  proof  of  lost  deeds  incidentally,  and  to 
make  it  incompetent  to  prove  them  otherwise  than  in  a  separate  action 
of  declarator  of  proving  the  tenor.  Considering  the  state  in  which  our 
older  authorities  have  left  the  law  on  this  point,  it  is  not  to  be  wondered 
that  such  an  attempt  was  made.  Lord  Eilkerran,  in  reporting  a  case 
(Maxwell,  9th  November,  1742,  M.  15,820;  Elchies'  Notes  v.  Tenor, 
No.  4),  states  that  it  was  laid  down  as  a  rule  "  that  if  the  writing  is 
such  upon  which  a  permanent  right  is  to  be  set  up,  or  on  which 
execution  is  to  follow,  such  writ  cannot  be  supplied  without  a  proving 
of  the  tenor;  but  if  the  writ  be  only  such  as  imports  the  extinction 
or  restriction  of  a  debt,  it  may  be  supplied  by  adminicles  withont  a 
proving  of  the  tenor."  Lord  Elchies,  in  reporting  the  same  case 
(Notes,  p.  483),  states  the  rule  rather  differently: — "Where  nothing  was 
to  follow  but  the  extinction  of  a  right  or  debt,  proving  the  tenor  was 
not  necessary;  but  where  the  right  was  not  to  be  extinguished,  but  to 
subsist  and  be  transmitted,  then  a  proving  of  the  tenor  seemed  to  be 
necessary.'^  It  occurs  to  one  that  this  conflicts  with  the  role  that 
payment  can  only  be  proved  by  writ  or  oath  in  cases  where  writ  is 
not  available. 

Lord  Eames  comes  to  the  rescue  in  a  case  (Synod  of  Merse  r. 
Scott,  21st  Nov.,  1753,  M.  15,823)  in  1753,  with  his  notiona  "It 
occurred  to  me,"  says  his  Lordship,  "  that  a  proof  of  the  tenor  is  only 
necessary  to  found  an  action,  not  to  found  a  defence,  in  which  case  it 
is  sufficient  to  prove  the  fact  which  founds  the  defence.  The  only 
case  where  the  proof  of  the  tenor  is  necessary  to  found  a  defence,  is 
with  regard  to  landed  property."  In  1766  (Seton  v.  Paterson,  17th 
Jane,  1766,  5  Br.  Sup.  924),  where  a  writing  had  been  destroyed  by 
the  obligant,  ''The  Lords  found  it  was  not  necessary  the  obligee 
should  insist  in  a  process  of  proving  the  tenor  of  it:  but  it  was  soffi* 
cient  in  a  process  for  payment  to  prove  what  the  contents  of  the 
writing  were,  and  that  it  was  destroyed;  and  this  might  be  done  by 
witnesses,  without  adminicles  in  writing,  such  as  might  be  necessary 
in  a  case  of  a  proving  of  the  tenor,  and  this.  Lord  Auchinleck  said,  had 
been  several  times  decided,  particularly  in  a  late  case  which  he  men- 
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tionei"  (See  Sinclair,  Jan.  ITjlTSi;  Elchies' Decisions  v.  Tenor.Ho,  1 ; 
Macdonald  v.  Mackinnon,  14th  Feb.,  1765 ;  V.  Br.  Suppt.,  904 ;  Nimmo, 
V.  Sinclair,  26th  July,  1771;  Hailes,  430).  After  the  establishment  of 
jury  trial  in  civil  causes  in  Scotland,  there  occurred  a  case  in  which 
a  trial  was  stopped  and  the  Jury  Court  retransmitted  the  case  for 
judgment  as  to  the  competency  of  admitting  evidence  of  the  contents 
of  an  alleged  illegal  agreement  between  the  members  of  a  town  coun- 
cil as  to  electing  members,  which  had  been  destroyed,  without  a  regular 
process  of  proving  the  tenor,  and  the  Court  of  Session  held  that  there 
was  no  necessity  for  such  a  process.  (Hutchison  and  others  v.  Tod  and 
others,  17th  May,  1823,  2  S.  281 ;  affirmed  on  another  point,  15th  June 
1824;  2  Shaw's  Appeals,  386).     The  only  case  in  which  the  point 
has  been  before  the  House  of  Lords  was  not  a  jury  casa    (Drummond 
V.  Thomson's  Trustees,  22d  May,  1834, 12  S.  620;  affirmed  15th  Aug., 
1834,  7  W.  &  S.  564).     It  was  an  action  for  payment  of  sums  alleged 
to  be  due  as  a  partner  of  a  bank.    The  defence  was  that  the  bank  had 
accepted  an  assignee  of  the  shares,  but  the  assignation  could  not  be 
found.     Lord  Corehouse  allowed  secondary  evidence,  and  found  that 
the  assignation  had  been  granted,  and  assoilzied  the  defender,  remark- 
ing in  his  note, "  The  original  deed  is  not  produced,  Anderson  having 
absconded;  but  sufficient  adminicles  are  produced  to  prove  its  tenor, 
which  it  is  not  necessary  to  do  in  a  substantive  action  to  that  effect, 
the  deed  being  founded  upon  in  defence  only,  and  for  various  other 
reasons;^'  and  the  Lord  President  said,  "  There  is  evidence  enough  in 
case  to  prove  the  fact  of  an  assignation  having  been  executed  as  alleged 
by  the  defender — ^a  thing  which  does  not  appear  to  me  to  admit  of  a  ques- 
tion."   Lord  Brougham  said  (7  W.  &  S.  572)  in  that  case,  "  The  incli- 
nation of  my  mind  is  that  the  question  rests  entirely  upon  the 
validity  of  the  deed  of  assignation :  that  it  need  not  be  proved  by  an 
action  of  proving  the  tenor,  as  it  was  set  up  by  way  of  exception,  and 
not  by  way  of  the  foundation  of  the  original  suit     I  agree  that  an 
action  of  proving  the  tenor  is  not  necessary  where  a  deed  is  only 
founded  upon  as  in  this  case,  and  where,  without  any  such  deed,  the 
same  matter  might  be  shown  otherwise:  yet,  where  there  is  the  neces- 
sity of  showing,  in  the  first  instance,  the  existence  of  the  deed  as  the 
very  fundamental  principle  upon  which  the  party  can  alone  proceed, 
the  admission  of  secondary  evidence  is  not  competent"     In  an  action 
of  declarator  as  to  Salmon  Fishings,  the  Court,  in  1846,  sisted  process 
until  the  defender  proved  a  deed  on  which  sasine  had  passed,  although 
the  sasine  was  produced  (Sinclair  v.  Lord  Advocate,  7th  Jan.,  1863,  not 
reported,  but  noted  by  Mr  Skelton,  in  his  edition  of  Dickson  on 
Evidence,  vol.  ii.,  p.  760). 

In  a  Jury  Trial  in  Exchequer  in  1855  (AUomey-Oeneral  v.  Sinclair, 
loth  Jan.,  1855,  17  D.  290),  Lord  Neaves  told  the  jury  in  reference  to 
the  tack  on  which  the  claim  proceeded — "  It  has  been  urged  for  the 
defendants  that,  as  neither  the  tack  nor  a  decree  of  proving  of  its  tenor 
has  been  produced,  and  no  proof  has  been  led  to  show  that  it  has 
Wn  destroyed,  you  should  be  directed  to  hold  that  there  was  never 
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any  such  tack  in  existence.  "  But  I  must  lay  it  down  to  yon  tbat  in 
this  case,  and  in  this  Court,  in  which  the  law  administered  is  in  a 
certain  degree  assimilated  to  the  law  of  another  country,  second&iy 
evidence  may  be  received  And  if  evidence  has  been  led  that  satisfies 
your  minds  that  such  a  tack  existed  in  the  terms  set  forth,  yoa  are 
entitled  to  hold  such  evidence  sufficient  to  supply  its  plaoa" 

Lord  Golonsay,  when  Lord  President,  in  considering  an  excepdon 
as  to  the  rejection  of  secondary  evidence  of  a  decree  arbitral  in  an 
examination,  is  reported  to  have  said  (McuxnveU  v.  Reid,  17th  Jane, 
1863, 1  Macph.  932),  "  One  question  that  may  arise  here  is,  whether  in 
reference  to  a  document  of  this  kind,  a  document  to  transfer  property, 
there  could  be  any  proof  at  all  without  a  proving  of  the  tenor.  That 
is  a  very  delicate  question,  which  I  am  not  required  to  decide  here. 
I  am  not  prepared  to  hold  that  a  proving  of  the  tenor  would  be 
required.  Questions  of  that  kind  may  arise  incidentally  in  trials  as  to 
the  contents  of  documents  which  may  be  proved  without  proving  the 
tenor;  and  I  do  not  think  that  this  trial  should  have  been  stopped  for 
that  purpose.  I  do  not  think  it  necessary,  however,  to  decide  that 
point"  Lord  Deas  added,  "  after  great  consideration,  I  cannot  resist 
the  conclusion  that  the  evidence  should  have  been  admitted  quatUum 
vaieat" 

This  remark  of  Lord  Deas  seems  to  put  the  matter  in  its  proper 
light.  An  action  of  proving  the  tenor  is  an  auxiliary  or  aocessoiy 
action  as  Stair  calls  it  (Stair  IV.  32, 1),  and  he  accordingly  classes 
proving-the-tenors  with  actions  for  granting  transumpts,  or  obtaining 
authentic  copies  of  writs  (Stair  IV.  31, 1  to  7).  Hence  such  actions,  as 
being  rather  actions  for  the  perpetuation  of  testimony  (as  Stair  has  it 
"to  prove  the  tenor  of  the  writ  that  it  may  remain  for  probation") 
which  a  prudent  man  may  bring  in  the  prospect  of  possible  questions, 
should  not  be  allowed  to  effect  an  exclusion  of  evidence. 

Another  anomaly  in  our  Law  of  Evidence  suggests  itself  for  notice 
as  showing  one  tendency  of  the  Scotch  judicial  mind.  By  the  Evidence 
Act  of  1853  (16  and  17  Vict,  c.  20,  §  4),  the  old  restriction  as  to 
parties  to  an  action  being  incompetent  witnesses  therein,  was  retained 
in  all  consistorial  actions,  as  well  as  in  actions  for  breach  of  promuie 
of  marriage.  Consequently,  in  any  declarator  of  marriage  or  legitimacy, 
evidence,  which  is  competent  in  an  ordinary  action  of  reductioD  or 
mtdtiplepoinding,  is  exduded.  In  1861  {Swinton  v.  Swinton,  20th 
March,  1862, 24  D.  833),one  who  alleged  himself  to  be  the  nephew  and 
sole  nearest  of  kin  of  the  common  ancestor,  brought  a  reduction  of  a 
decree-native  and  a  decree  of  confirmation  obtained  by  an  alleged 
cousin-german  of  the  common  ancestor,  on  the  footing  that  ^at 
ancestor  had  never  been  married.  The  defender  saw  his  advantage, 
if  he  could,  by  appealing  to  strict  and  old  fashioned  notions,  get  the 
Court  to  force  the  pursuer  to  bring  a  declarator  of  the  ancestor's 
marriage,  and  of  his  legitimacy.  The  pursuer  refused  to  bring  such 
declarator,  and  insisted  that  the  question,  as  a  relevant  and  pertinent 
enquiry  in  the  reduction,  must  be  sent  to  proof  in  that  action.    Lord 
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Neaves,  the  Ordinary,  gave  effect  to  the  pursuer's  contention,  and 
ordered  and  reported  issues  to  try  the  question,  adding  a  note  in  which 
he  says  (24  D.  834) — **  The  defender  has  suggested  that  no  question 
of  marriage  can  be  tried  in  this  action.  That  view  would  lead  to  a 
sisting  of  the  action  till  some  other  action  was  brought  But  the 
pursuer  cannot  be  compelled  to  bring  an  action  of  legitimacy  or  any 
other  action  than  the  present.  If  therefore  the  question  cannot  be 
determined  here,  it  must  be  raised  by  a  declarator  of  bastardy  at  the 
de/ender*8  instance;  and  it  is  always  competent  for  a  competing  heir 
or  representative  to  stop  a  service  or  confirmation  by  such  an  action, 
which  is  one  of  a  proper  consistorial  character,  and  will  be  dealt  with 
accordingly.  If  the  defender  does  not  bring  such  an  action,  the 
pursuer's  action  must,  it  is  thought,  proceed,  and  it  cannot  be  doubted 
that  in  such  an  action  not  only  one  marriage  and  legitimacy  may  be 
tried,  bat  as  many  marriages  and  legitimacies  as  there  may  be  links 
in  the  pedigree,  so  far  as  that  may  be  necessary  for  explicating  the 
case."  The  truth  of  these  remarks  of  Lord  Neaves  is  borne  out  by 
what  took  place  in  the  famous  Watson,  Woodbum,  and  Morgan  Suc- 
cession Cases  {WcUson  v.  Glass,  25th  February,  1835, 13  S.  543,  and 
7th  March,  1837,  15  S.  753)  (Wilcox  v.  FarreU,  18th  July,  1846,  8 
D.  1226;  2d  March,  1847,  9  D.  766;  in  H.  of  L.,  31st  May,  1847; 
6  Bell's  Ap.  89)  (Morgan  v.  Morris,  26th  July,  1855,  2  Macq.  342; 
and  6th  July,  1858,  3  Macq.  322)  where,  in  multiplepoindings  parole 
evidence,  without  let  or  hindrance,  was  resorted  to  (see  also  OUchrist 
V.  Whicker,  11th  February,  1851,  13  D.  636;  and  26th  June,  1852, 
14  D.  919). 

When  the  case,  in  which  Lord  Neaves  made  the  above  note,  came 
before  the  First  Division,  the  Judges  struggled  hard  to  get  the 
pursuer  to  bring  a  consistorial  action;  but  he  resisted  these  attempts, 
and  ultimately  they  granted  a  proof  (by  commission,  and  not  before  a 
jury)  in  the  reduction.  Lord  Curriehill  (24  D.  827),  however,  re- 
served his  opinion,  "  Whether  the  party  may  be  examined  as  a  witness 
or  not,"  and  Lord  Deas  (24  D.  838)  stated  that  "  The  difficulty  I  have 
is  in  proceeding  upon  the  footing  that  legitimacy  is  the  question 
at  issue,  and  yet  not  following  the  rules  of  the  statute  applicable  to 
declarators  of  legitimacy."  The  case,  it  is  believed,  went  no  farther. 
Bat  had  it  come  back  to  them  on  the  proof,  it  is  exceedingly  doubtful 
whether  the  First  Division  of  the  Court  would  not  have  pressed  the 
Evidence  Act  into  the  service  of  excluding  evidence,  for  in  one  case 
[Sandilands  v.  Nimmo,¥eh.  14, 1855, 17  D.  418)  which  was  admittedly 
not  a  consistorial  case  (per  Lord  Curriehill,  17  D.  420),  any  more  than 
the  one  just  referred  to,  the  Judges  of  that  Division  of  the  Court 
unanimously  rejected  the  pursuer  as  a  witness,  and  held  the  Act  appli- 
cable. 

Lord  Neaves  had  had  to  consider  the  same  point  in  another  kind 
of  action  in  1861.  This  action  (Beattie  (Barony  Parish)  v.  Baird, 
(Som)  16th  Jan.,  1863, 1  Macph.  272.  Fuller  report  in  "Poor  Law 
Magasine^"  V.  318)  was  one  between  two  parishes,  which  the  parish  of  a 
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female  pauper's  birth  defended  on  the  ground  that  she  was  a  married 
woman,  and  her  settlement  that  of  her  husband.     His  Lordship 
allowed  proof  of  that  in  the  petitory  action,  because  "  The  positioa 
of  a  woman  as  being  married  or  not  is  a  material  fact  in  her  settle- 
ment as  a  pauper,  and  it  seems  impossible  to  say  that  the  enquiry  into 
that  fact  can  be  excluded  in  a  proceeding  of  this  kind.    Neither  can 
it  be  said  that  the  inspector  of  the  poor  alleging  the  marriage  of 
a  female  pauper,  is  bound  to  bring  a  declarator  of  marriage  in  a  Con- 
sistorial  Court.    The  Lord  Ordinary  is  not  aware  that  any  such 
process  would  be  competent,  or  was  ever  instituted,  and  it  would  cer- 
tainly be  a  very  singular  one.     It  is  notorious  that  in  many  cases  the    I 
marriage  of  parties  may  be  tried  incidentally  quoad  civiUnn  effectum    f 
at  the  instance  of  those  who  could  not  be  required  and  would  not  be 
allowed  to  bring  a  consistorial  process  of  declarator."     The  Second 
Division,  on  considering  the  proof  which  Lord  Neaves  had  allowed, 
adhered  to  his  views  as  to  the  competency  of  it,  and  also  on  the  merits. 
Let  us  now  consider,  in  conclusion,  the  almost  hereditary  antipathy 
of  Scotch  Judges  to  parole  evidence.     From  what  reason  but  doubts  of 
their  capacity  to  deal  with  it,  it  is  hard  to  discover  how  the  antipa&y 
Scotch  Judges  have  all  along  shown  to  parole  evidence  b^an  and  has 
continued.      Although   the  injustice  of    the  restriction   was   long 
apparent,  they  religiously  clung  to  it.     It  appears  that  in  1810  or 
1811  (Smith  V.  Bank  of  Scotland,  9th  June,  1813,  X    Dow  272), 
cautioners,  who  ultimately  succeeded  after  two  appeals  to  the  House  of    ^ 
Lords  in  vindicating  their  rights,  came  to  the  Court  of  Session  to 
complain  in  an  action  of  reduction,  among  other  things,  of  fraud,  by 
undue  concealment  on  the  part  of  the  Bank  of  Scotland,  who  had 
taken  their  bond  for  a  defaulting  agent.     Whether  it  may  have  been, 
as  appears  from  the  report  of  the  case  (1  Dow  288),  that  some  of  the 
Judges  were  directors,  and  hence  the  Bank  could  not  do  wrong,  or 
not,  the  Court  of  Session  rejected  proof,  as  it  must  be  by  parole,  of 
the  fraud  alleged.     The  House  of  Lords  found  that  the  appellants  ought 
to  be  allowed  proof  of  the  fraud  alleged  by  parole,  and  remitted  to  haw 
this  done.     Some  idea  of  the  scandal  caused  by  the  law's  delay  may 
be  formed  by  a  consideration  that  this  case,  which  began  in  1810,  and 
was  remitted  by  the  House  of  Lords  in  1813,  was,  after  being  in  the 
Inner  House  in  1816  (4tb  July,  1816,  F.C.)  and  1821  (25th  Jan.,  1821, 
F,C.),  re^remitted  by  the  House  of  Lords  on  4th  June,  1824  (2  Shaw's 
Appeals,  265).     Thereafter  the  proof  ordered  was  at  length  taken,  and 
the  decision  on  Jan.  14, 1829,  records  that  the  cautioners  were  deserv- 
edly triumphant  after  the  protracted  struggle  (7  Shaw,  244).    In  a  case 
in  1814  {Andrew  v.  Murdoch,  9th  June,  1814,  2  D.  401),  in  which  the 
Court  refused  parole  (evidence  that  the  date  of  lodging  marked  in  a 
petition  for  bail  was  wrong,  and  the  House  of  Lords  remitted  to  allow 
such  evidence,  the  then  Lord  Advocate,  in  arguing  for  the  respondent 
in  the  appeal,  said  (2  Dow,  413),  "  The  law  of  Scotland  was  jealoos 
of  parole  testimony,  and  none  could  be  admitted  against  the  date  on 
the  petition,"      Upon  which  Lord  Eldon   (Chancellor)   remarked: 
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''  Suppose  it  had  been  delivered  on  the  second,  and  the  Clerk,  by  mistake, 
had  put  the  first,  was  it  the  law  of  Scotland  that  the  magistrate  was 
bound  by  this  mistake:  or  if  he  could  show  the  true  day  by  parole 
evidence  on  his  defence  against  an  action  of  this  sort,  why  should  not 
others  have  the  same  advantage?''  The  Lord  Advocate  replied, 
"  That  was  a  strong  case,  but  he  apprehended  that  though  the  Clerk 
might  be  punished,  the  magistrate  would  be  bound;"  upon  which 
Lord  Eldon  is  reported,  not  unnaturally,  to  have  ejaculated, "  Then 
the  Lord  have  mercy  upon  Scotch  magistrates  "  !! 

In  1831,  in  a  case  as  to  what  were  to  be  considered  the  documents 
containing  the  testamentary  intentions  of  a  person  deceased,  the 
House  of  Lords  had  to  remit  to  the  Court  of  Session  to  receive  parole 
evidence,  which  although  offered  they  had  rejected  as  to  what  docu- 
ments the  deceased  had  intended  to  operate  as  her  will  (Inglis  v.  JJar- 
per,  18th  Oct.,  1831,  5  W.  &  S.  785.  See  also  Mags,  of  Dundee  v. 
Morris,  Ist  Mar.,  1858,  3  Macq.  134). 

So  late    as  February,  1859,  we  find  the   Lord   Justice   Clerk 
(InglU)  justifying  the  restriction  of  the  Act  1696,  cap.   25,  to 
writ  or  oath  in  regard  to  evidence  of  trusts.     His  Lordship  said 
(Marshall  v.  Lyell,  18th  Feb.,  1859,  21  D.  523),  in  reference  to  that 
Act,  "  It  was  passed  for  the  very  purpose — ^not  of  altering  the  com- 
mon law — ^but  of  restoring  it  against  a  corrupt  practice,  which  had 
crept  in  from  feelings  of  compassion  and  considerations  of  equity  in 
hard  cases."     At  the  end  of  his  opinion  his  Lordship,  however,  added, 
"  I  am  therefore  of  opinion  that  the  defenders  must  be  assoilzied: 
but  I  come  to  this  conclusion  with  much  regret,  because  I  cannot 
help  thinking  that  if  this  had  not  been  a  declarator  of  trust,  but 
an  action  of  a  different  description,  founded  on  the  facts  which  are 
in  evidence,  and  competently  in  evidence    before  us  in  the  other 
process   of   multiplepoinding,   the  pursuers    might    have  obtained 
redress,"    Lord  Westbury  in  the  late  case  of  Tennent  v.  Tennent's  Trs. 
(15th  March,  1870, 2  Scotch  Appeals,  9)  took  occasion  to  mention  that, 
if  he  had  seen  enough  in  that  case  on  the  parole  evidence  led  to  con- 
vince him  that  the  deed  in  question  was  really  a  trust,  he  should  not 
have  been  deterred  by  the  Scotch  statute  of  1696  from  restoring  the 
appellant  against  the  Trust  Deed.  In  a  late  case  ( Wink  v.  Spens,  3d  Dec, 
18G7,  6  Macph.  77)  the  Judges  of  the  Second  Division  admitted  parole 
evidence  in  the  case  of  a  trust — ^the  Lord  Justice  Clerk  (Patton)  and 
Lord  Neaves  holding  that  the  Act  1696,  c.  25,  did  not  apply  in  respect 
that  fraudulent  concert  on  the  part  of  die  truster  and  trustee  to  defeat 
the  right  of  the  truster's  creditors,  present  and  future,  was  averred, 
while  Lord  Benholme  held  that  as  the  pursuer  was  the  trustee  in  the 
truster's  sequestration  the  Act  did  not  apply  to  questions  arising  with 
creditors. 

As  it  is  possible  in  every  case  to  allege  that  the  putting  property 
in  a  trustee's  name  was  done  with  the  view  of  concealing  that  the 
property  was  the  truster's,  and  of  defeating  the  rights  of  the  truster's 
creditors  present  and  future,  it  looks  rather  like  as  if  an  irreparable 
hlow  has  thus  been  struck  at  the  restriction  of  the  Act  1696,  c.  25. 
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The  symptoms  of  relaxation  of  tKe  restriction  to  written  evidoioe, 
to  which  Scotch  Judges  were  so  prone,  have  been  more  apparent  since 
the  cases  of  the  Bargaddie  Goal  Company  in  March,  1859,  (BargaddM 
Coal  Company  v.  Wark,  27th  February,  1855, 17  D.  526;  and  dtli 
March,  1856, 18  D.  772;  and  15th  March,  1859,  3  Macq.  467)  and 
the  Commercial  Bank  v.  Mind  in  1860  (10th  February,  1860,  3 
Macq.  643),  in  both  of  which  the  House  of  Lords  read  the  Court 
below  more  lessons  as  to  evidence.     In  the  last  mentioned  case,  Mr 
Mark  Napier,  who  argued  the  case  of  the  pursuer  both  in  the  C^nit 
of  Session  and  House  of  Lords,  said,  according  to  Mr  Macqueen,  that 
to  admit  parole  evidence  to  show  that  the  entry  in  the  bank  pass-book 
was  erroneous,  and  to  reverse  the  decree  appealed  from,  would  be  to 
destroy  the  golden  rule  of  Scotch  law!! 

This  bold  statement  by  Mr  Napier  is  not  without  justification,  as 
we  have  already  seen.  Mr  Erskine  (Ersk.  Inst  IV.  2,  19),  while 
admitting  that  the  Romans  did  not  reject  any  evidence,  and  that  in 
times  past  such  was  the  rule  in  Scotland,  adds,  ''but  after  writing  be- 
came a  more  general  accomplishment,  the  lubricity  and  uncertain  faith 
of  testimonies  made  it  necessary  to  bring  the  doctrine  of  parole  evi- 
dence within  narrower  limits."  So  much  for  Mr  Erskine's  views  of 
the  requirements  of  advancing  civilization! 

But,  even  since  the  contradiction  of  Mr  Napier's  dictum  and  Mr 
Erskine's  views  by  the  House  of  Lords,  we  find  Lord  Benholme 
in  1861  laying  it  down  as  "  clearly  the  law  of  Scotland,  not  only 
in  regard  to  heritage,  but  also  in  regard  to  moveables,  that  in- 
nominate contracts,  especially  such  as  are  of  an  unusual  charac- 
ter, cannot  be  constituted  verbally  or  proved  by  witnesses.  Nor 
does  it  alter  the  rule  that  rei  interventus  upon  such  verbal  and 
innominate  contracts  is  alleged.  For*  the  uncertainty  as  to  the  terms 
of  an  innominate  verbal  contract  renders  it  impossible  to  determine 
what  acts  can  be  considered  as  constituting  a  partial  performance  or 
rei  interventus  following  upon  it  {Edmonston  v.  Edmjonston,  7th  June, 
1861,  23  D.  1001);  and  in  these  views  the  other  Judges  concurred 
Fortunately,  however,  an  opportunity  of  reconsidering  the  law  as  so  laid 
down  occurred  very  recently,  and  Lord  Neaves  {Thomson  v.  Fraser, 
30th  October,  1868,  7  Macph.  41),  one  of  the  Judges  in  the  former 
case,  said, "  Innominate  contracts,  it  has  been  said,  especially  such  as  are 
of  an  unusual  nature,  cannot  be  proved  by  witnesses.  That  ap- 
pears to  be  a  very  indistinct  statement  of  the  law.  A  contract  of  an 
extraordinary  or  unusual  nature  may  only  be  proveable  by  writ  or 
oath;  but  I  do  not  think  it  a  general  rule  that  innominate  contracts 
can  be  proved  only  in  that  way.  A  plain  contract  like  this  (a  com- 
promise of  a  suit),  even  though  it  were  held  to  belong  to  the  class  of 
innominate  contracts,  which  I  doubt,  may,  in  my  opinion,  be  proved 
by  parole." 

It  cannot  but  occur  to  those,  who  know  of  the  isolated  position 
which  a  Judge  of  the  Supreme  Court  occupies,  that  the  commonitf, 
especially  the  commercial  community,  to  whom  new  fields  of  ent^iise 
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are  opening,  and  by  whom  they  are  being  occupied  daily,  will  never  be 
satisfied  while  the  decision  whether  a  contract  is  one  of  a  usual  or  an 
unusual  character  rests  where  *the  Court  have  attempted  to  place  it. 
Lord  Eldon  said  in  regard  to  an  analogous  point,  viz.,  where  the  Court 
of  Session  had  found  that  there  had  been  a  very  small  deviation  from 
the  line  of  a  road,  and  therefore  denied  a  suitor  his  remedy,  ''It  would 
be  dangerous  to  leave  it  to  the  discretion  of  Courts  to  say  what  was 
a  large,  or  what  a  small  deviation "  (Ooldie  v.  Oswald  and  Others, 
1st  June,  1814, 2  Dow  536).  That  principle  seems  to  apply  a  fortiori 
here.  If  the  distinction  between  nominate  and  innominate  contracts 
must  be  kept  up  for  scientific  purposes,  it  must,  at  least,  be  kept  in 
the  back  ground  until,  on  the  fullest  evidence  possible,  a  qualified 
tribunal  has  decided  that  such  a  contract  when  in  question  is  an  extra- 
ordinary or  unusual  one.  What  is  an  extraordinary  or  unusual 
contract  may  be  a  difficult  question,  seeing  the  first  of  any  kind  of 
contracts  most  common  now-a-days  must  have  been  then  an  unusual 
one.  And  is  it  to  be  endured  that  some  spirited  merchant  who 
embarks  in  a  new  career  of  usefulness  must  be  sacrificed  to  the 
antiquated,  but  still,  it  would  almost  seem,  golden  rule  of  Scotch  law? 
We  began  this  paper  by  saying  that  the  principle  of  free  and 
full  enquiry  had  at  last  been  recognised  in  Scotkmd  as  the  only 
sound  one  on  which  to  base  judicial  enquiries.  But  although  the 
principle  has  been  recognised,  it  cannot  fail  to  be  admitted  that 
there  is  ample  room  for  its  fuller  application  by  our  Courts.  It  is 
from  this  direction,  rather  than  from  legislative  interference,  that  we 
hope  amendment  is  to  come;  and  it  is  towards  such  a  desirable 
consummation  that  we  have  endeavoured  by  these  imperfect  observa- 
tions to  make  a  humble  contribution.  If  we  are  right  as  to  the  pro- 
per quarter  from  which  help  is  to  come,  the  dead-lock  in  the  House 
of  Commons  as  to  legislation  for  Scotland  may  prove  an  unexpected 
blessing  to  her  jurisprudence. 
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JUad  on  4th  Jvhfy  1871, 
Bt  iSSNEAS  J.  6.  MACKAY,  Esq.,  Adtocatk. 

Some  remarks  made  by  Lord  Cowan  at  the  last  Glasgow  Circuit  with 
reference  to  Bail,  deserve  the  attention  of  all  persons  who  have  to 
determine  the  allowance  and  the  amount  of  discretionary  bail  They 
also  afford  a  fit  opportunity  of  considering  the  subject  of  bail  generally, 
which  is  one  of  importance  in  criminal  procedure,  with  regard  both 
to  certainty  in  the  prevention  of  crime,  and  the  due  protection  of 
personal  liberty.  At  that  Circuit,  two  persons  charged  with  reset  of 
theft,  in  the  one  case  of  fifty-two  watches  and  a  silver  snuff-box, 
and  in  the  other  of  fifteen  watches,  forfeited  their  bail:  the  former  of 
«P200,  and  the  latter  of  a  considerable,  though  not  so  large  an  amount^ 
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and  their  trials,  which  it  is  reasonable  to  presume  would  have  resulted      j 
in  conviction,  could  not  proceed. 

The  crime  of  reset  being  one  exceedingly  common  in  Gkagow, 
whose  prevalence  does  much  to  maintain  the  bad  fame  of  that  city  as 
the  only  town  in  Scotland  which  supports  a  regular  criminal  popula- 
tion, this  circumstance  could  scarcely  fail  to  attract  notice,  and  Lord 
Cowan,  with  reference  to  it,  observed  that  although  reset  of  theft  was 
a  crime  bailable  of  right,  it  was  in  the  power  of  the  committing 
magistrate  to  fix  the  bail  at  an  amount  which  would,  in  most  cases, 
prevent  its  being  found,  where  the  intention  was  that  it  should  be 
forfeited,  in  order  to  allow  the  person  charged  to  escape  trial  It  is 
to  be  hoped  that  these  observations  may  do  something  to  destroy  the 
idea  which  exists,  even  in  quarters  where  it  might  not  be  anticipated, 
that  the  ends  of  justice  are  suflSciently  served  by  the  forfeiture  of  bail, 
the  outlawry  of  the  person  charged,  together  with  the  incidental 
advantage  of  saving  the  expense  of  trial;  for  the  intention  to  forfeit 
bail  is  not  unfrequently  known  before  trial,  and  the  cost  of  witnesses 
saved.  In  truth,  in  such  cases,  justice  is  defeated  in  a  manner  and 
to  an  extent  for  which  no  sum  of  money  saved  by  the  national 
exchequer  can  afford  compensation.  Not  only  is  the  person  charged, 
whose  criminality  is  matter  of  the  strongest  presumption,  set  free  to 
practise  crime  in  other  countries,  but  all  other  persons  predisposed  to 
crime  are  led  to  entertain  a  well-founded  conviction  that  the  more 
lucrative  they  can  make  the  criminal  profession  the  more  likely  are 
they  to  escape  adequate  punishment.  Nor  ought  economy,  which  is 
a  secondary  end  of  good  government,  ever  to  be  preferred  to  its 
primary  ends,  amongst  which  the  preservation  of  property  and  life 
and  the  repression  of  crime  rank  only  after  the  preservation  of 
the  national  existence.  In  the  department  of  criminal  law  to  which 
the  subject  of  bail  belongs,  and  which  corresponds  to  equity  in  civil 
law,  where  discretion  has  to  some  extent  necessarily  to  be  allowed 
play,  difficulties  always  exist  It  does  not,  however,  appear  to  be 
impossible  in  this  case,  any  more  than  in  that  of  discretionary  punish- 
ments,  to  determine  what  should  be  the  guiding  principles  to  be 
followed  by  the  persons  entrusted  with  the  discretionary  power,  and 
within  what  limits  and  under  what  safeguards  it  should  be  exercised 
I  prt>pose,  therefore,  to  consider  briefly  what  are  the  principles  which 
should  regulate  the  allowance  and  amount  of  bail  in  relation  to  the 
existing  provisions  of  our  law,  and  how  the  curious  form  these 
provisions  have  assumed,  by  accident  rather  than  of  design,  may  be 
brought  into  conformity  with  its  true  principle 

Bail  may  be  defined  as  the  security  given  on  behalf  of  a  person 
charged  with  crime  that  he  will  appear  at  the  trial  of  the  crime 
charged. 

It  follows  from  this  definition  that  the  leading  question,  with 
reference  both  to  the  allowance  or  refusal,  and  with  reference  to  the 
amount  of  bail,  is.  Does  it  afford  that  security?  Wherever  allowing 
bail,  or  fixing  a  particular  amount  of  bail,  would  not  afford  that 
security,  it  should  be  refused,  or  a  higher  amount  fixed. 
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As  the  circamstanoes  which  determine  this  inaj  vary  in  each  case, 
it  appears  to  me  inexpedient  that  a  maximum  amount  of  bail  in  cases 
bailable,  should  be  fixed  by  statute,  as  it  is  by  1701,  c.  6,  11  Geo.  I., 
c.  25,  and  39  Geo.  IIL,  c.  49,  at  0^1200  for  a  nobleman,  ^^600  for  a 
landed  gentleman,  ^300  for  a  burgess  or  gentleman,  and  £Q0  for  any 
inferior  person,  which  is  objectionable  also  from  the  mode  adopted  for 
fixing  the  amount  by  these  statutes.  It  would  be  preferable  to 
provide  by  statute  only  that  the  bail  shall  not  be  excessive,  leaving 
the  question  what  is  the  proper  amount  with  the  committing 
magistrate,  or  other  person  entrusted  with  the  primary  consideration 
of  the  subject^  with  a  right  of  appeal  to  the  Supreme  Criminal  Court. 
Such  is  the  rule  of  the  English  law  and  of  the  Indian  Code  of  Criminal 
Procedure.  The  next  principle  with  regard  to  bail,  I  think,  is  that 
where  discretion  has  to  be  exercised  (whether  by  the  committing 
magistrate  as  in  England;  by  the  committing  magistrate  in  some 
cases,  and  by  counsel  for  the  Crown  in  others,  as  in  Scotland 
by  the  existing  law;  or  by  the  Supreme  Criminal  Court  on 
special  application  as  in  both  countries)  the  considerations  which 
should  determine  its  allowance  and  amount  are  these: — 1.  The  nature 
of  the  crime ;  2.  The  position  in  life  as  regards  wealth,  both  of  the 
person  charged,  and  of  those  so  connected  with  him,  as  to  be  Ukely 
to  ofier  bail  for  him;  and  3.  The  strength  of  the  case  which  has  led 
to  his  committal  for  trial.  Each  of  these  points  deserves  to  be 
separately  weighed,  and  leads  to  some  subordinate  principles  as  to 
bail  It  has  been  generally  recognised  that  there  are  some  crimes, 
the  nature  of  which  is  so  grave  that  they  should  not  be  admitted  to 
bail  by  the  committing  magistrate.  This  class,  according  to  our 
existing  law,  consists  of  the  following  subdivisions: — 

I.  Crimes  on  conviction  for  which  a  capital  sentence  follows,  that  is 
in  effect  now  only  murder,  attempts  to  murder  under  10  Geo.  IV.,  c 
38,  and  high  treason. 

II.  Crimes  nominally  capital,  but  in  regard  to  which  it  is  the 
invariable  practice  of  the  public  prosecutor  to  restrict  the  pains  of 
law  (a  practice  which,  as  it  is  an  unnecessary  form,  it  would  seem' 
well  to  abolish).    These  are  rape,  incest,  and  crimes  against  nature, 
hamesncken,  and  wilful  fire  raising. 

III.  Crimes  which  were  capital  by  our  older  law,  but  as  to  which 
capital  punishment  has  fallen  into  desuetude.  These  are  robbery, 
cattle  and  horse-stealing,  sheep-stealing,  where  more  than  one  sheep, 
furtum  grave  (of  large  amount),  three  acts  of  theft,  theft  aggravated  by 
habit  and  repute  or  by  two  previous  convictions,  and  theft  by  house- 
breaking. 

IV.  Certain  crimes  as  to  which  the  matter  of  bail  is  regulated  by 
special  statuta 

1.  The  high  crime  or  offence  under  the  Post  OflSce  Act,  7  WilL  IV., 
and  1  Vict.,  &  36,  in  which  case  bail  is  only  competent  (1)  of  consent 
of  the  public  prosecutor;  (2),  by  application  to  GovLtt  of  Justiciary  or 
Sheriff,  who  are  only  to  grant  the  application  where  they  deem  it 
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this:  where  the  depositions  render  certain  the  guilt  of  the  accnaed  ia 
the  opinion  of  the  committing  magistrate,  bail  should  be  refused; 
wherever  there  is  not  such  certainty  bail  should  be  allowed,  bat  its 
amount  fixed  with  due  regard  to  the  gravity  of  the  crime  and  the 
means  of  the  accused,  so  as  to  prevent  the  possibility,  except  in  the 
rarest  cases,  of  its  being  forfeited. 

I  anticipate  an  objection  that  sufficient  regard  has  not  been  paid  in 
the  foregoing  observations  to  the  liberty  of  the  subject,  and  to  the 
presumption  that  no  one  is  guilty  of  a  crime  until  he  is  proved  to  be 
so  by  verdict. 

The  answer  to  this  objection  is,  that  while  the  law  of  bail  had  its 
origin  in  a  state  of  society  when  the  individual  required  protection 
from  the  violence  of  authority,  this  condition  of  things  no  longer 
exists,  and  it  is  rather  the  good  order  of  society  and  the  protection  oi 
life  and  property  which  require  protection  A*om  the  number  and 
violence  of  the  criminal  clasa  If  it  be  rejoined  that  it  ia  possible 
such  a  state  of  things  may  recur,  and  that  it  is  a  characteristic  of 
wise  law  to  look  before  and  after,  to  consult  experience,  and  distrust 
human  nature,  I  reply  that  admitting  this,  a  sufficient  safeguard  for 
personal  liberty  would  be  provided  by  allowing,  in  every  case  where 
bail  is  refused  or  an  excessive  amount  imposed,  a  speedy  appeal  to  the 
impartial  judgment  of  the  Supreme  Court 

I  conclude  with  a  reflection  of  a  somewhat  wider  import  than  the 
special  subject  of  this  paper,  but  indirectly  suggested  by  it.  It  is 
desirable  that  in  all  changes  in  the  law,  the  assimilation  of  the  law  of 
the  diSierent  parts  of  the  United  Kingdom  should  be  kept  in  view. 
There  are  no  circumstances  in  the  condition  and  habits  of  the  people 
who  live  in  England  and  the  people  who  live  in  Scotland  to  render 
it  necessary  that  the  law  of  crimes  and  of  criminal  procedure  should 
differ.  This  does  not  mean  that  the  law  of  Scotland  should  be  made  the 
same  as  the  law  of  England  now  is,  or  vice  versa,  but  that  they  should 
be  compared,  and  the  best  elements  in  both  harmonised  and  pre- 
served. 

The  assimilation  of  the  laws  of  the  two  countries  has  now  reached 
the  stage  when  the  question  of  the  method  of  effecting  it  is  the 
important  question.     That  assimilation  is  desirable,  no  longer  requires 
to  be  argued,  but  many  persons,  otherwise  well  qualified  and  well 
disposed  for  law  reform,  are  deterred  from  assisting  in  it,  not  by  indif- 
ference to  the  amendment  of  the  law,  nor  by  the  salutary  knowledge 
of  the  grave  difficulties  and  the  skill  and  labour  necessary  for  the  work, 
but  by  not  having  considered  what  is  the  best  method  to  proceed  with 
it.    One  rule  seems  obvious:  to  commence  with  the  more  simple,  and 
proceed  to  the  more  complex  departments  of  the  law.    This  rule,  if 
steadily  followed,  would  solve  many  difficulties  and  make  the  progre® 
of  assimilation,  which  must  be  necessarily  slow,  at  least  consistent 
and  sura     It  was  with  the  law  of  crimes  that  the  earliest  legislation  of 
civilised  nations  had  its  beginnings,  not  accidentally  but  necessariiyp 
because  it  is  the  most  important,  and  because  it  is  the  most  simple 
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branch  of  jnrispradenca  It  is  in  the  same  department  that  the 
best  examples  of  codification,  both  on  the  European  continent  and  in 
British  India,  have  been  produced  It  is  in  it  also  that  I  should  be 
disposed  to  see  written  the  first  chapters  of  our  future  British  code. 

The  more  expedient  order  would  undoubtedly  be  that  a  substantive 
criminal  code  should  precede  the  code  of  criminal  procedure;  but  this 
does  not  seem  essential  It  deserves  consideration,  however,  whether 
the  criminal  law  of  Scotland  should  not  at  once  be  reduced  in  its 
entirety  to  a  statutory  form.  If  this  were  done,  the  intelligent 
comparison  of  it  with  that  of  England  would  be  rendered  easy.  If  it 
had  been  done  already  England  would  hardly  have  so  long  suffered 
the  grievous  want  of  an  efficient  system  of  public  prosecution ;  Scot- 
land would  hardly  have  so  long  retained  its  cumbrous  forms  of 
indictments,  or  have  been  without  an  easily  worked  form  of  summary 
procedure  and  of  criminal  appeal 


LIEN  FOR  DEAD  FREIGHT. 
Maclean  <fe  Hope  v.  Fleming,* 

*'  Dead  freight,"  said  Lord  Ellenborough,  "  is  not  freight,  but  an 
unliquidated  compensation  for  the  loss  of  freight,  recoverable  in  the 
absence  and  place  of  freight"  (PhiUips  v.  Rodie,  15  East.,  554>). 
Where,  however,  the  whole  of  a  ship  is  hired,  the  claim  of  the  ship- 
owner for  the  unoccupied  portion  of  its  contents  is  ascertained  by 
deducting  the  sum  of  freight  due  in  respect  of  the  occupied  portion 
from  the  sum  of  the  stipulated  freight  This  is  recoverable  under  the 
name  of  dead  freight;  but  it  is  a  general  principle  of  maritime  law  that 
there  is  no  lien  for  dead  freight,  except  by  private  bargain.  The  con- 
struction of  contracts  in  regard  to  this  point,  and  in  regard  to  short 
loading,  have  been  the  subject  of  judicial  decision  in  the  case  above 
noted,  and  in  the  English  case  of  Gfray  v.  Oarr,  L.  R  6,  Q.  B.  622. 
A  lien  for  dead  freight  was  held  to  have  been  given  by  the  terms  of 
the  contract  in  the  former  case,  but  a  majority  of  four  judges  in  the 
latter  held  that  no  lien  was  created,  while  two,  on  the  authority  of 
Maclean  v.  Fleming,  held  that  there  was  a  lien.  The  circumstances 
were  as  follows: — The  master  entered  into  a  charter-party  with 
a  broker  at  Constantinople,  as  agent  of  the  appdlants,  who  were 
merchants  in  Edinburgh,  whereby  the  owner  of  the  ship  was  to 
have  an  absolute  lien  on  the  cargo,  not  only  for  actual  freight,  but 
also  for  dead  freight.  The  master  signed  various  bills  of  lading 
in  respect  of  goods  shipped  on  the  way  home,  representing  the 
total  quantity  shipped  as  amounting  to  about  700  tons.  The 
actual  quantity  on  board  when  the  ship  arrived  at  Aberdeen,  the 
place  of  her  destination,  was  386  tons  only,  being  210  short  of  what 

*  House  of  Lords,  March.  1S71. 
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she  could  have  carried.  The  holders  of  the  bills  of  lading  demanded 
delivery  of  the  specified  quantity.  The  captain  offered  to  deliver  the 
cargo  actually  on  board  on  condition  that  he  received  both  freight  and 
dead  freight.  In  the  Court  of  Session  judgment  was  given  for  delivery 
of  the  goods  actually  on  board,  and  for  payment  of  freight  and  dead 
freight;  and  this  judgment  was  affirmed  in  the  House  of  Lordsw  A 
principle  was  laid  down  in  the  appellate  tribunal  which  seems  to  be 
at  variance  with  the  earlier  case  of  Kerford  v.  Mondel,  28  L.  J.,  Ex. 
803,  for  the  Lord  Chancellor  said : — "  I  apprehend  if  you  once  get  at 
the  principle  that  a  lien  for  dead  freight  may  exist  by  a  specific  eon- 
tract,  there  never  was  a  case  in  which  it  could  be  clearer  that  parties 
who  accepted  the  services  of  the  ship  were  bound  to  submit  to  the 
conditions  of  the  charter-party."  It  does  not,  however,  very  clearly 
appear  what  the  evidence  was  which  established  this  very  clear  case, 
and  perhaps  it  might  reasonably  be  held  sufficient  to  fix  the  liability 
that  the  charter  should  be  referred  to  in  the  bills  of  lading. 

The  Lord  Advocate  advanced,  arguendo,  a  more  general  proposition, 
which  is  thus  referred  to  by  Lord  Chelmsford ; — "  The  Lord  Advocate 
argued  that  the  rule  as  to  dead  freight  was  inapplicable  to  the  case 
where  the  neglect  to  supply  a  full  cargo  under  a  charter-party  results 
in  a  claim  to  unliquidated  damages,  and  that  by  law  dead  freight  can 
exist  only  where  there  is  an  express  stipulation  for  a  certain  amoant 
to  be  payable  ex  nomine.  Upon  the  question  of  enforcing  the  lien 
against  the  appellants  in  respect  of  dead  freight,  he  contended  that 
they  were  indorsees  for  value  of  the  bills  of  lading,  which  bound  them 
merely  to  pay  '  freight  for  the  goods  as  per  charter-party,'  and  imposed 
upon  them  no  liability  for  dead  freight,  even  if  any  were  payable  under 
the  charter  party."  Lord  Chelmsford  said,  with  regard  to  this  con- 
tention:— ''In  construing  the  charter-party,  it  must  be  assumed  thai 
the  parties  understood  the  meaning  of  the  terms  they  employed,  and 
that,  amongst  others,  the  term  'dead  freight'  meant  (according  to 
Lord  EUenborough's  definition)  'an  unliquidated  compensation  for  the 
loss  of  freight.'  The  freighter  ....  knows  that  if  he  fails  to  perform 
his  covenant  to  load  a  full  and  complete  cargo,  he  will  be  liable  to  the 
shipowner  in  damages  under  the  name  of  dead  freight^  and  he  agrees 
to  give  the  captain  or  shipowner  an  absolute  lien  on  the  cargo  for  all 
freight,  dead  freight,  and  demurrage.  Why  should  not  his  agreement 
have  its  intended  effect?"  In  Lord  Chelmsford's  judgment  it  is  stated 
that  the  evidence  showed  that  the  appellants  had  by  their  agents 
entered  into  the  charter-party  by  which  they  were  therefore  bound,  as 
they  might  not  have  been  had  they  been  merely  holders  for  value  of 
the  bills  of  lading.  This  latter  point,  the  liability  of  an  onerous  in- 
dorsee of  a  bill  of  lading  to  pay  dead  freight  under  the  charter-party,  is 
referred  to  by  Lords  Westbury  and  Chelmsford,  but  so  as  to  lead  to 
the  inference  that  unless  the  holders  are  distinctly  connected  with  the 
charter-party  they  are  not  so  liable.  The  lien  was  sustained  because 
the  evidence  showed  that  they  were  so  connected. 

In  Gray  v.  Carr,  Baron  Bramwell  relies  upon  Maclean  v.  Fleming,  in 
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support  of  the  view  that  there  was  a  lien  for  dead  freight,  which  four 
Judges  declined  to  give.  There  the  charter-party  was  not  between 
the  plaintifif  and  the  defendant,  bat  between  the  plaintiff  and  one 
Carnegie.  By  the  charter-party  the  shipowners  were  to  have  an 
absolute  lien  on  the  cargo  for  aU  freight,  dead  freight,  demurrage,  and 
average;  and  the  charterer's  responsibilities  were  to  cease  on  shipment 
of  the  cargo,  provided  it  were  of  suflScient  value  to  cover  the  freight 
and  charges  on  arrival  at  port  of  discharge.  The  ship  was  not  fully 
loaded,  and  completed  her  voyage  with  a  short  cargo.  The  plaintiff 
claimed  a  lien  on  the  goods  for  the  amount  of  his  claim  for  dead 
freight  and  demurrage,  but  ultimately  delivered  them  to  the  defendants  . 
the  consignees  under  a  bill  of  lading,  upon  the  terms  that  such 
delivery  should  not  prejudice  the  plaintiff's  claim  to  a  lien.  The 
Court  of  Queen's  Bench  refused  to  allow  the  claim  for  dead  freight 

The  same  objection  was  taken  in  this  case  to  the  claim  for  dead 
freight  which  was  urged  by  the  Lord  Advocate  in  Maclean  v.  Fleming, 
and  which  received  effect  in  Pearson  v.  Ooschen  (17  C.  B.,  N.  S.,  352) 
— that  is  to  say,  that  the  Uen  only  applies  to  a  charter  where  the  claim 
for  dead  freight  would  be  in  the  nature  of  a  liquid  debt.  Baron  Cleasby 
says  in  respect  to  this: — "Although  the  claim  in  form  would  be  as 
damages  for  not  loading  a  complete  cargo,  yet  as  soon  as  the  capacity 
of  the  vessel  for  carrying  the  particular  class  of  goods  is  ascertained, 
the  claim  is  liquidated  by  deducting  the  freight  actually  earned."  This 
argument  obviates  the  plea  of  inconvenience  in  allowing  a  lien,  that 
the  goods  could  not  be  dealt  with  until  the  amount  of  damages  had 
been  ascertained.  Yet  under  this  summary  mode  of  assessment  the 
shipowner  would  get  an  undue  advantage,  as  he  is  saved  a  certain 
amount  of  expenditure  by  not  having  to  load  a  full  cargo,  and  that 
ought  to  be  taken  into  account.  But  a  fair  assessment  might  be  made, 
as  Baron  Cleasby  (who  was  in  the  minority  with  Baron  Bramwell) 
says,  by  "  any  two  captains  in  the  dock."  The  learned  Baron  having 
laid  down  that  the  liquid  or  illiquid  nature  of  the  claim  is  im- 
material, held,  in  regard  to  the  effect  of  the  charter-party  on  the 
holders  of  the  bill  of  lading,  that  the  right  of  lien  had  been  retained 
to  the  shipowner. 

Mr  Justice  Brett  held  that  unliquidated  damages  for  short  loading 
were  not  dead  freight,  and  that  there  is  no  lien  for  dead  freight  unless 
it  is  expressly  bargained  for  and  the  debt  liquidated.  And  as  to  the 
effect  of  the  clause  in  the  charter-party  upon  the  indorsees  of  the  bill 
of  lading,  he  felt  strongly  that  such  a  liability  could  only  be  imposed 
by  very  plain  words,  and  that  it  was  not  so  imposed  in  the  pre- 
sent case.  Baron  Channell,  on  the  other  hand,  held  that  the  bill  of 
lading  sufficiently  incorporated  the  charter-party  to  give  the  shipowner 
a  lien  against  the  defendant,  but  that  a  clause  giving  a  lien  for 
dead  freight  is  wholly  inapplicable  to  a  claim  for  damages  for  the 
charterers'  failure  to  load  a  full  cargo.  The  majority  of  the 
Court  of  Exchequer  Chamber  held  that  "dead  freight"  does  not 
include  damages  for  short  loading, — a  view  which  appears  to   be 
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clearly  ineonsistent  with  th&  decision  in  Maclean  v.  Fleming.   The     I 
House  of  Lords  assumes  that  parties  to  contracts  know  what  is 
commonly  intended  by  the  terms  which  they  use,  and  that  a  charterer 
knows  that  by  giving  a  lien  for  dead  freight  he  incurs  a  liability  which 
may  be  enforced  by  detention  in  the  event  of  short  loading.    In  the 
uncertainty  of  the  law  which  thus  appears  to  exist,  it  is  advisable  that 
charter-parties  should  precisely  state  the  extent  of  the  lien,  and  should 
not  use  the  term  dead  freight  when  it  is  meant  to  give  a  lien  for  short 
loading.    The  necessity  of  attending  particularly  to  make  the  holders 
of  bills  of  lading  liable  for  such  liens  is  also  brought  out  by  the  judg- 
ment of  Mr  Justice  Brett,  who  says,  "  Bills  of  lading  are  documents 
on  which  goods  are  bought  and  sold  before  ships  arrive,  and  if  the 
value  of  the  bill  of  lading  is  to  be  dependent  on  an  unascertained 
amount  to  be  paid  in  respect  of  antecedent  transactions  which  cannot 
be  known,  any  legitimate,  in  the  sense  of  wholesome,  traffic,  in  such  a 
document  cannot  be  undertaken." 


A  Compendium  of  the  Modem  Roman  Law.  By  Fbebebick 
J.  ToMKiNS,  Esq.,  M.A.,  D.G.L,  and  Hskbt  D.  Jenckbn,  Esq., 
Barristers-at-Law.    London:  Butterworths. 

We  incline  to  the  opinion  that  the  Roman  civil  law  is  not  studied 
by  us  in  Scotland  either  so  thoroughly  or  so  extensively  as  it  ought 
to  be.  In  early  times  our  countrymen  were  amon^  the  ablest 
expounders  of  it,  not  only  at  home,  but  in  some  of  the  most  learned 
universities  on  the  continent  of  Europe.  It  was  taught  at  Oxford  as 
early  as  the  year  1149  of  our  era;  and  it  is  pretty  conclusively  settled 
that  the  citizens  of  Glasgow  were  listening  to  lectures  on  it  about  the 
same  early  period.  The  most  comprehensive  principles  of  our  own 
law  are  moulded  upon  it,  if,  indeed,  they  are  not  mere  transcripts 
of  its  dicta,  and  our  whole  civil  polity  shews  evidences  of  the  poweiiiil 
influence  of  its  doctrines.  These  considerations  would  of  themselves 
make  it  matter  for  wonder  that  we  should  neglect  it  in  these  enlight- 
ened times.  But  it  is  a  fact  that  only  one  of  our  universities  makes 
provision  for  teaching  it.  There  are  other  considerations  which 
make  our  indifference  to  the  civil  law  almost  inexplicable.  Even  if 
its  utility  and  our  knowledge  of  it  in  bygone  times  did  not  commend 
it  irresistibly  to  us,  we  should  think  that  the  Scottish  mind,  so  mach 
given  to  subtle  scientific  inutilities,  should  not  disregard  a  system 
which,  for  that  purpose  alone,  if  for  no  other,  ought  so  readily  to  com- 
mend itself.  The  culture  necessary  to  produce  a  sane  lawyer — a  lawyer 
who  is  more  than  merely  a  repeater  of  the  concrete  dicta  of  our 
institutional  writers,  is  to  be  found  at  least  quite  as  much  in  the  study 
of  the  civil  law  as  in  that  of  philosophy.     But  given  the  philosophical 
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training,  which  it  is  the  pecaliar  merit  of  our  universities  to  impart,  the 
study  of  the  laws  of  the  conquerors  of  the  world  would  be  no  difficult 
acquisition.  The  student  who  had  mastered  the  Roman  system 
could  pass  on  to  our  own  in  the  full  blaze  of  noon-day  light,  and  not 
have  to  grope,  with  his  small  penny  candle,  his  weary  way  to  legal 
learning  through  the  labyrinthine  passages  of  that  darkness  which  is, 
for  the  most  part,  of  his  own  creatioa  To  look  at  anything  from  an 
elevated  position  is  a  task  at  once  more  pleasing  and  more  easy  than 
to  be  forced  to  the  discovery  of  it  from  the  lanes  and  byways  of  the 
eountry.  We  do  not  pretend  to  dogmatise  upon  the  causes  of  the 
indifference  and  the  consequent  ignorance  of  which  we  are  treating. 
Probably  they  are  to  be  explained  in  more  ways  than  one.  The  le;^ 
profession  generally  does  not  demand  that  entrants  to  it  should  have 
studied  civil  law;  and  this  is  undoubtedly  the  cause  why  a  great 
many  did  not  study  it.  But  the  cause  why  many  of  those  who  have 
apparently  studied  it  have  not  done  so  to  any  great  advantage  is 
deeper  than  that  The  method  of  teaching  this  truly  beautiful  and 
philosophical  system,  pursued  in  this  country  (we  mean  the  whole  of 
the  British  empire)  for  centuries  past,  is  one  explanation  of  the  barren- 
ness in  the  result  It  was  taught,  not  as  a  living  real  system  of  human 
law,  but  rather  as  a  sort  of  antiquated  superstition  which  had  in  some 
hap-hazard  sort  of  way — just  like  all  other  superstitions  of  any  pre- 
tension to  respectability — ^an  influence  on  the  minds  of  modern  law- 
givers, an  influence  which  unquestionably  did  produce  resemblances, 
and  the  like,  to  be  noted  carefully,  but  otherwise  of  no  great  importance. 
The  student  was  made  to  look  upon  it  merely  as  the  ante-room  to  the 
presence-chamber  of  the  great  municipal  law  into  which  he  was  soon 
to  be  ushered  Side  by  side  with  this  method  of  teaching  (indeed,  we 
might  say  as  a  natural  consequence  of  it)  the  Bar  ceased  to  reason  in 
the  Soman  law,  the  Judges  to  appeal  to  it,  making  ''  Shaw's  Digest " 
the  depository  of  all  forensic  wisdom.  In  this  way  it  came  about  that 
what  was  not  made  scientifically  pleasing  to  the  student,  nor  commer- 
cially paying  to  the  pleader,  came  to  be  neglected;  and  the  civil  law 
elass-room  came  to  be  looked  upon  by  the  great  majority  of  students 
as  an  unnecessary  impediment  in  their  progress  to  greatness. 

A  more  correct  method  is  (thanks  to  subtle-minded  Germany)  now 
being  inaugurated,  and  we  hope,  indeed  confidently  predict,  better 
results.  Our  lawyers,  trained  to  reason  by  means  of  the  wider 
abstractions  and  more  refined  distinctions  of  the  classical  jurists,  will 
be  better  able  to  get  rid  of  that  self-reproduction  of  self  which 
has  nearly  incapacitated  them  from  dealing  well  or  wisely  with  the 
manifold  difficulties  which  an  increasing  commerce  and  an  advancing 
civilisation  has  such  a  tendency  to  bring  into  the  region  of  judicial 
discussion.  In  the  university  of  Edinburgh  the  new  method  is 
adopted  and  the  law  itself  most  eloquently  explained.  It  is  not  our 
province  to  deal  with  these  matters  farther  than  to  mention  them,  for 
we  do  not  profess  to  teach. 

The  volume  before  us  has  suggested  the  propriety  of  making  these 
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remarks.  It  does  not  deal  with  the  Boman  law  as  it  existed  in  early 
times.  It  does  not  trace  its  gradual  developments  from  the  erode 
ideas  of  justice  entertained  by  early  Italian  shepherds  to  their  passing 
through  the  sterner  alembics  of  the  jurists  of  the  classical  period:  bats 
taking  the  law  as  recast  by  the  Emperor  Justinian,  deals  with  it  from 
that  date  downwards.  Meanwhile  we  shall  say  that  this  work  (if  well 
done)  supplies  a  real  want  in  our  legal  literature.  We  believe  it  is  the 
first  work  of  the  kind  that  has  appeared  in  our  language,  and  on  that 
ground  alone  we  should  hold  it  entitled  to  the  hospitable  reception 
which  should  always  be  accorded  to  a  stranger  merely  as  such.  The 
authors  say: — 

'^  The  moBt,  however,  that  we  can  venture  to  hope  for  this  CompeBdinm  is 
that  it  will  serve  to  map  out  accurately  the  great  divisions  of  the  subject,  and 
trace  to  some  extent  the  subordinate  lines  of  these  boundaries,  presenting,  as  far 
as  practicable,  some  passing  explanations  of  the  several  leading  institates,  u 
these  main  divisions  are  termed.  At  a  future  time  it  is  our  intention,  aftet 
having  completed  other  works  already  commenced,  to  do  more  than  this.'' 

This  at  least  is  modest  The  work  is  divided  into  seven  leading 
departments:  it  sets  out  with  a  definition  of  law — treats  of  its  sources 
and  the  rights  with  which  it  deals;  then,  passing  on  to  the  law  of 
possession,  takes  up  next  the  subject  of  the  family  relations;  then 
downwards  through  real  rights,  inheritance,  and  obligations.  We  do 
not  propose  to  criticise  the  speculative  positions  which  are  necessarily 
put  forward  in  the  course  of  the  work,  but  here  is  one  of  them ;  let 
the  reader  judge : — 

**  In  other  words,  the  state  is  constituted  by  an  ag&;r^ation  of  individuals  into 
a  potitical  unit.  This  unit  consists  in  oneneis  of  will.  The  power  which  com- 
pulsorily  forces  the  will  of  the  many  into  the  one  is  termed  law.  Thus  law  b 
the  expreaaion  of  the  common  conviction  of  a  people,  and  is  the  matter  of  ik 
recognised  rules  which  govern  the  external  relations  or  conditions  of  a  people. 
Such  is  law  in  the  objective  sense." 

It  is  not  one  of  the  least  of  the  advantages  of  the  study  of  the  Boman 
law  that  it  raises  and  discusses  such  questions  as  these;  and  that 
they  can  be  raised  and  discussed  (indeed,  we  might  almost  say  settled) 
in  any  way  the  individual  student  pleases  without  affecting  the  mean- 
ing of  the  texts  in  their  concrete  significance;  while  the  discussion 
of  them  prepares,  or,  to  speak  more  correctly,  qualifies  the  mind  for 
the  difficulties  that  continually  arise  in  the  interpretation  of  the  texts 
themselves.  While  incidentally  speaking  of  this  subject — ^interpre- 
tation— ^we  give  as  a  specimen  of  the  clearness  and  precision  of 
statement,  which  we  find  to  be  quite  habitual  with  our  authors,  their 
remarks  upon  interpretation: — 

^*  In  the  first  place,  the  authenticity  of  the  text  of  a  law  must  be  aBeertainedL 
This  investigation  is  designated  criticism,  and  it  is  divisible  into  elective  and 
conjectural  criticism.  The  judge  must  further  provide  for  the  constitutiooal 
promulgation  and  publication  of  the  law.  This  function  again  is  termei 
^  interpretation  *  in  the  more  extenave  signification  of  the  term.  By  interpre- 
tation, in  its  restricted  sense,  is  understood  the  development  of  a  junJicai 


BEVIEW.  471 

prescript  or  role.  The  law  may  be  explained  by  some  Act  on  the  part  of  the 
legislature  itself.  This  is  termed  authentic  interpretation  which  has  the  force  of 
law;  or  it  may  be  explained  by  customary  law  (usual  interpretation).  Both 
these  species  are  comprised  under  the  term  legal  interpretation.  Contrasted 
with  this  is  doctrinal  or  scientific  interpretation,  which  derives  its  authority 
from  its  own  intrinsic  truth.  It  is  necessary  also  to  determine  the  exact  mean- 
log  of  the  words  employed  in  a  law;  when  this  is  done  it  is  termed  grammatical 
interpretation.  Regard  must  likewise  be  paid  to  the  intention  of  the  legislator, 
and  to  the  purport  and  origin  of  the  law  (logical  interpretation).  The  legisla- 
ture, by  the  language  employed  in  the  enactment,  simply  gives  an  index  by 
which  to  ascertain  the  determination  of  its  will.  Thus  the  jurist  is  bound  to 
adhere  to  the  express  words  of  the  statute,  wherever  such  words  convey  abso- 
lutely the  exact  expression  of  the  will  of  the  legislature.  He  has,  however, 
power  to  comprehend  within  the  scope  of  the  law  all  such  cases  as  do  not  come 
unmediately  within  the  literal  terms  of  the  statute;  that  is  to  say,  to  include  in  it 
those  cases  to  which  the  same  principles  are  applicable  (ratio  juris^  etc.,  etc." 

We  have  taken  this  passage  simply  at  random  out  of  the  book,  and  it 
is  a  fair,  but  only  a  fair,  specimen  of  the  style  of  treatment  employed 
by  our  authors.  That  style  is,  to  our  mind,  characterised  by  a 
precision,  a  terseness,  and  (still  more  wonderful)  an  exhaustiveness 
rarely  to  be  met  with  in  law  books  of  any  class.  Look  at  the  defini- 
tion of  emphyteusis: 

'*  It  is  an  assignable  inheritable  real  right  in  a  certain  tract  of  land,  capable 
of  yielding  fruits,  by  virtue  of  which,  and  in  return  for  the  payment  of  a  yearlv 
cafKm,  as  it  is  termed,  or  quit  rent,  the  holder,  during  the  continuance  of  his 
right,  possesses  absolutely  toe  entire  use  and  also  the  fruits  thereof." 

We  venture  to  affirm  the  orthodoxy  of  this  statement,  and  yet  how 
refreshing  it  is  to  find  that  one  of  the  darkest  doctrines  of  the  Eoman 
law  can  be  expressed  with  such  telling  brevity,  and  in  a  manner  at 
once  so  intelligible  to  any  person  who  can  at  all  pretend  to  decent 
knowledge  of  the  English  language.  Such  is  the  book  throughout — 
a  masterpiece  of  terse  and  forcible  exposition.  Ambiguity  there  is 
none — prolixity  none;  from  the  beginning  to  the  end  we  do  not  know 
that  we  should  wish  one  sentence  or  one  word  expunged;  and  we 
have  never  had  to  pause  to  discover  the  meaning  of  our  authors.  If 
the  saying  that  clear  speaking  is  the  result  of  clear  thinking  be  at  all 
worthy  of  reception,  we  should  say  that  the  present  work  is  the  result 
of  much  honest  labour  and  profound  learning.  It  will  do  much  to 
remove  the  evils  of  which  we  have  complained;  and  we  wish  the 
authors  all  success  in  the  still  more  laborious  works  on  which 
they  are  engaged.  Had  we,  as  a  companion  book  to  this,  a  work 
on  pre-Justinianean  law,  we  should  not  hesitate  to  say  that  any 
cultivated  man  could  acquire  a  pretty  accurate  and  extensive  know- 
ledge of  Roman  law  in  a  few  months.  We  do  not  advocate  those 
cheap  and  nasty  things — ''royal  roads"  to  learning;  but  in  a  busy 
age  like  ours  the  work  of  digesting  and  condensing  such  a  system  as 
this  might  be  done  for  us  by  proxy.  Bacon,  indeed,  approved  of  this 
as  proper  for  the  same  reason  in  his  own  time,  and  the  reason  is 
considerably  intensified  in  ours. 
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Feudal  Tenure  Aboliiion  (Scotland)  BiU, — About  the  date  when  our  hat 
namber  was  issaed,  the  following  lucid  and  clever  manifesto  was  promul- 
gated, in  the  name  of  the  General  Council  of  Procurators  and  agned  by 
their  Vice-President,  and  circulated  among  the  Scotch  members  of  Parlia- 
ment    It  merits  a  place  in  our  page& 

"The  Committee  of  the  General  Council  of  Procurators  for  Scotiand 
having  sent  up  a  deputation  on  this  Bill,  which  ttandsfor  CammiUee  tkii  da^, 
the  deputation  most  respectfully  ask  the  attention  of  the  Scotch  members 
for  a  few  moments. 

'*  The  Council  represents  1084  members  of  the  legal  profession,  being 
more  than  all  the  legal  bodies  in  Scotland  put  together.  Probably  not  leas 
than  two-thirds  of  the  deeds  relating  to  land  and  houses  pass  through  their 
hands.  Such  a  body  is  not  likely  to  be  unnecessarily  urgent  for  the 
reconstruction  of  a  complex  system  with  which  they  are  ^miliar. 

«  The  principles  and  rules  of  the  feudal  system  were  clear  and  broad, 
and  those  who  had  mastered  them  had  no  risk  of  error ;  but  its  forms  were 
cumbrous,  and  the  necessary  prunings  of  modem  legislation  have  broagfat 
the  system  into  such  a  state  by  successive  changes,  and  by  arbitrazy  roles 
and  forms,  that  the  conveyancer  is  plunged  into  a  labyrinth  through  which 
he  has  no  longer  a  safe  thread  of  principle  to  guide  him. 

''Mr  Gk)rdon*s  voluminous  Act  of  1868  was  intended  to  settle  the 
question,  and  to  form  a  manual  of  conveyancing.  Yet  within  three  years 
its  eminent  author  has^^found  it  necessary  to  revise  Ids  work  on  the  most 
vital  points.     Unfortunately,  he  proposes  to  tinker  the  old  system  anew. 

''  These  repeated  unsettlements  of  landrights  are  a  great  evil  in  themselves^ 
and  create  serious  risks  and  anxieties  for  the  future.  The  conveyancer  has 
to  keep  in  view  the  state  of  the  law  not  merely  as  it  is,  but  as  it  was 
successively  at  the  date  of  each  deed  with  which  he  has  to  deal. 

'*  It  is  of  immense  importance,  therefore,  that  we  should  at  once  readi 
a  point  of  stability.  The  Lord  Advocate's  Bill  would  close  the  question; 
Mr  Gordon's  Bill  cannot. 

"  Under  the  present  system  any  number,  however  greats  of  separate  rights 
of  superiority  may  be  interposed  between  the  true  owner  and  the  highest 
superior,  the  Crown.  By  the  feudal  theory,  every  conveyance  creata  a  new 
superiority  in  the  person  of  the  seller,  till  it  is  afterwards  evacuated  bj 
technical  contrivances  through  the  confirmation  or  warrant  of  the  seller's 
superior.  A  vast  number  of  intermediate  superiorities  are  merely  technical 
and  shadowy,  yielding  no  beneficial  interest^  and  Parliament  has  already 
found  it  necessary  to  provide  methods  for  getting  rid  of  them,  when  the 
person  in  right  of  the  interposed  superiority  &ils,  as  is  very  common,  to 
make  up  his  title.     But  these  methods  are  cumbrous  and  expensive. 

*'  A  title  of  superiority,  though  it  may  give  only  a  nominal  right,  cannot 
be  distinguished  on  its  face  from  a  title  of  ownership.  Again,  there  are 
thousands  on  thousands  of  titles  of  ownership  from  which  it  cannot  be 
discovered,  without  intrinsic  information,  who  or  how  many  the  successive 
superiors  are.     Elach  superior  hangs  in  succession  on  the  nominal  title  of 
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the  saperior  last  above  him,  and  in  the  snccesaive  links  (which  may  be 
nnmberiess)  reaching  upwards  to  the  Crown,  the  beneficial  owner  hangs 
last  and  lowest  of  all,  his  title  '  by  progress/  as  it  is  technically  called, 
depending  on  the  accuracy  with  which  every  man  above  him  continues  to 
make  up  his  titla     The  latent  perils  of  such  a  system  are  manifest 

"  What  is  needed  is  that  all  substantial  rights  of  superiors  should  be 
effectually  preserved  as  distinct  estates  in  the  lands,  but  that  the  mischievous 
interlacing  of  titles  of  ownership  with  titles  of  superiority  should  cease,  and 
that  superiorities  which  are  merely  technical,  and  without  substantial  interest, 
should  no  longer  cumber  the  title. 

'*  Accordingly,  when  this  matter  was  discussed  by  the  General  Council  of 
Procurators  in  April,  1870,  on  the  first  draft  of  the  Lord  Advocate's  Bill, 
the  Council  unanimously  and  cordially  approved  of  the  abolition  of  the 
feudal  relation  and  of  the  forms  dependent  upon  it,  but  they  thought  it 
desirable  to  provide  that  the  substantial  rights  and  remedies  at  present 
possessed  by  superiors  and  vassals,  and  by  bondholders  and  others  deriving 
right  from  them,  should  be  retained,  and  the  Council  thought  this  might 
be  done  without  departing  from  the  principle  of  the  bill."  And  they  again, 
on  28th  February  last — "Resolved  unanimously,  on  the  motion  of  the 
Vice-President,  to  express  anew  their  cordial  approval  of  the  abolition  of 
tenure,  and  of  the  principle  and  preamble  of  the  (Lord  Advocate*s)  Bill 

"  They  offered  a  number  of  amendments,  to  most  of  which  effect  has 
been  given ;  and  their  committee,  in  pursuance  of  these  resolutions,  have 
I^etitioned  the  House  earnestly  in  support  of  the  Bill,  one  member  of  com- 
toittee  dissenting. 
**  The  Lord  Advocate's  Bill  as  now  before  the  house— 
1st.  Effectually  preserves  all  substantial  rights. 
2d.  It  will  still  be  competent  to  carve  out  as  many  distinct  estates 
(i.e.f  heritable  interests)  in  land  as  those  who  have  the  right  to  deal 
with  it  may  choose. 
3d.  It  will  still  be  competent  to  make  grants  in  perpetuity  for  a  fixed 

annual  duty. 
4th.  The  right  so  reserved  will  still  be  heritable  estates,  secured  on 
the  registers,  and  enforceable  by  methods  equivalent  to  those  at 
present  in  use. 
5th.  The  confusion  arising  from  the  interlacing  and  inter-dependence 
of  property  and  superiority  titles  will  cease.     Each  right  will  stand 
on  its  own  title,  and  not  only  will  there  be  an  enormous  saving  of 
expense,  but  the  confusion  and  risks  heretofore  attached  to  transac- 
tions in  land  and  houses,  and  the  oppressive  delajrs  (thence  arising) 
in  the  completion  of  transactions,  will  be  happily  brought  to  an  end. 
**  It  is  too  common  that  a  proprietor,  wishing  to  borrow,  or  to  complete 
a  sale,  has  to  wait  for  many  heart-sickening  months,  while  the  technical 
intricacies  of  title  occasioned  by  the  present  system  are  being  slowly  worked 
oat,  before  he  can  get  the  benefit  of  what  really  is  the  best  and  but  for  these 
technicalities  would  be  the  most  available,  of  securities. 

^  If  this  valuable  measure  can  be  passed  into  law  without  further  delay, 
it  will  do  much  to  redeem  what  otherwise  must  be  regarded,  in  respect  to 
Scotland,  as  a  barren  session." 
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Scotch  Appeal  Business,  Session  1871, — 

No.  oi        From 
Days         which  Boialt 

Argued.    Divinon. 

Copland  v.  Hon.  M.  C.  Maxwell,   2  Second.  Affirmed. 

Lord  Blantyre  V.  Clyde  Trustees, 3  First.  Affirmed. 

M 'Lean  &  Hope  V.  Fleming 8  Second.  Affinned. 

Smeaton  V.  Magistrates  of  St.  Andrews, 8  Second.  Reversed. 

Lord  Advocate  V.  Dooglas, 4  First.  Affirmed. 

Vickers  v.  Hertz, 4  First.  AfRwmtA 

City  of  Glasgow  IT'oion  Railway  Co.  v.  Caledonian 

Railway  Co., 3  Second.  Affirmed. 

Chisfaolm  or  Stewart  v.  Laird  (first  and  second 

Appeals) 7  Fiist.  Compronused. 

Carter  v.  M'Laren, 3  First.  Reversed. 

Puke  of  Hamilton  r.  Graham, '    3  Both  Reversed. 

M'Intyre  v.  Orr, 1  First.  Compromised. 

Carter  V.  Cochrane, 1  First.  Reversed. 

Karl  of  Perth  V.  Lord  ElphinstoDe, 5  Second.  Affirmed. 

Kev.  Dr  Paul  V.  NiooU 5  Second.  Affirmed. 

Mrs  Gillespie  v.  Russel, 3  First.  Reversed. 

Sir  J.  Richardson  V.  Fleming, 4  Second.  Affirmed. 

PcUent  Law  Reform, — ^The  London  Patent  Agents  have  held  a  meeiing  to 
consider  the  question  of  patent  law  reform,  and  have  come  to  a  Beries  of  resolu- 
tioDs.  They  are  of  opinion  that  the  chief  defects  of  the  patent  laws  have  arisen 
from  a  want  of  appreciation  of  the  natural  rights  of  inventors  to  the  sole  use  of 
their  inventions,  an  unreserved  recognition  of  which  rights  must  pervade  every 
equitable  patent  system,  and  that  the  true  aim  of  patent  legislation  is  to  har- 
monise these  individual  rights  with  the  material  interest  of  the  state.  That  the 
grant  of  patents  to  mere  *'  first  importers*'  is  an  injustice  to  inventors,  an  injory 
to  society,  as  it  induces  the  "pirating'*  of  inventions,  and  the  reason  for  these  gnnts 
no  longer  existing,  legislation  should  confine  the  issue  of  patents  to  actual 
inventors  and  their  representatives.  That,  in  view  of  the  benefits  inventors 
confer  on  the  public,  and  the  expenses  incident  to  the  completion  and  introdnc- 
Hon  of  new  inventions,  a  patent  for  fourteen  years  is  an  inadequate  compensatioo, 
and  that  it  is  expedient  to  grant  patents  for  a  term  of  twenty-one  years  witboat 
the  privilege  of  extension.  That  the  patent  laws  impose  penalties  upon  inventors 
in  the  form  of  excessive  fees,  which  justice  and  public  policy  demand  should  be 
reduced  to  the  amount  requisite  to  defray  the  expenses  of  an  efficient  administra- 
tion of  a  simple  patent  system,  and  fees  of  £10  for  the  entire  term,  now  £175, 
would  yield  more  than  sufficient  for  the  purpose.  They  hold  that  the  defects  of 
the  present  practice  should  be  remedied  by  the  adoption  of  equitable  "  r^:ala- 
tions,"  and  a  system  of  granting  patents  at  the  risk  of  the  applicants,  without 
any  official  superyision  of  the  specification  or  preliminary  investigation  of  the 
merits  of  the  invention.  And  further,  that  the  rights  of  patentees  should  be 
determined  by  a  competent  tribunal,  and  excluding  all  technical  objectioDB  to 
the  validity  of  the  patent,  and  that  it  is  expedient  to  dispense  with  jurors  and 
"  scientific  experts"  in  patent  suits. 

An  Australian  Marriage  Cast. — A  curious  question  of  marriage  law,  affecting 
the  validity  of  a  will,  was  brought  before  an  Australian  Ecclesiastical  Court  last 
November.  A  settler  in  Victoria  went  to  Scotland  on  a  visit  with  his  deceased 
wife^s  niece,  and  there  married  her.  He  had  made  a  will  before  his  seoood 
marriage,  but  died  before  he  could  carry  out  his  intention  to  make  another  after 
that  marriage.  Probate  of  the  first  will  was  taken  out  in  Austr^ia,  and  this 
the  testator's  widow  sought  to  set  aside  on  the  ground  that  the  second  marriage 
revoked  the  will.  The  curious  point  was  this:  By  the  law  of  Scotland  such  a 
marriage  is  incestuous  and  absolutely  void,  whilst  the  colonial  law  is  what  the 
English  law  was  before  6  Will.  IV.,  c.  54,  that  is  to  say,  incestuous  marriages, 
until  avoided,  carry  with  them  the  ordinary  legal  results  of  marriage.    The 
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marriage  being  abeolately  void  in  the  country  where  the  ceremony  was  performed, 
coald  it  affect  a  will  made  by  a  person  having  bis  domicile  in  the  colony  accord- 
ing to  the  law  of  which  the  marriage  would  have  been  not  void,  but  voidable 
ouly?  Mr  Jusl^ce  Moleewortb  held  that  the  marriage  revoked  the  will.  We 
share  the  doubts  of  the  learned  Judge  as  to  the  soundness  of  this  decision.  The 
cases  which  be  cites  certainly  do  not  appear  to  support  it  In  FenUm  v.  Livingstone 
(5  Jot.  N.  S.  1183),  a  person  legitimate  in  England  as  bom  of  a  marriage  only 
voidable  was  held  incapable  of  inheriting  in  Scotland,  because,  according  to  the 
policy  of  the  Scotch  law,  the  marriage  was  void.  That  appears  to  us  very  different 
from  saying  that  a  marriage  absolutely  void  by  the  law  of  the  country  where  it 
was  celebrated  has  a  legal  effect  in  the  country  of  domicile,  because  had  it  been 
solemnised  there  it  would  have  been  only  voidable.  And  we  are  unable  to 
appreciate  the  bearing  of  Wwrrender  v.  Warrender  (2  CI.  &  F.  488),  which  the 
learned  Judge  said,  ^^  shows  that  a  Scotchman  by  domicile,  married  in  England, 
might  obtain  an  effectual  divorce  in  Scotland."  Clearly,  because  the  proofing 
would  be  legal  according  to  the  Scotch  law;  but  the  marriage  in  the  Australian 
case  was  void  by  the  law  of  Scotland.  Had  the  divorce  in  Warrtfnder  v.  W<vr- 
render  been  illegal  according  to  the  law  of  Scotland,  it  could  have  had  no  opera- 
tion in  England,  even,  we  apprehend,  had  the  divorce  been  so  conducted  that  it 
would  have  been  valid  had  it  taken  place  in  England. — Law  Times, 

Shipmaster's  Wages  and  the  Eight  of  Set-off. — A  case  of  wages,  involving  an 

important  principle,  was  heard  and  decided  last  week  by  Mr  Serjt.  Wheeler,  at 

the  Liverpool  County  Court    The  captain  of  the  ship  ^^  Bobycito,"  lately  from 

New  Orleans  with  cotton,  sued  the  owners  of  that  vessel  for  the  recovery  of 

£53  12s  5d,  wages  and  disbursements,  including  ten  days'  double  pay  for  delayed 

payment,  in  accordance  with  the  provisions  of  the  187th  section  of  the  Merchant 

Shipping  Act.    The  account  for  wages,  etc.,  was  admitted,  but  the  owners 

claimed  the  right  to  deduct  the  value  of  four  bales  of  cotton  alleged  to  have 

heen  short  delivered.    It  was  proved  that  the  mate  had  signed  for  the  cotton  in 

the  usual  way,  and  that  the  captain  afterwards  checked  off  the  bills  of  lading  by 

the  delivery  notes,  which  were  then  left  in  the  hands  of  the  ship's  brokers  at 

New  Orleans.     On  the  part  of  the  captain  it  was  contended  that  the  proper 

quantity  of  cotton  had  been  shipped  and  brought  to  Liverpool,  and  that  the 

missing  bales  had  been  stolen  during  the  discharge  of  the  ship,  and  it  was  in 

evidence  that  one  of  the  counters  had  been  convicted  of  stealing  cotton  from  the 

cargo.    This  made  altogether  a  strong  case  for  the  captain :  the  Judge  decided 

that  no  case  of  negligence  had  been  made  out  asainst  him,  and  that  he  was 

entitled  to  his  wages,  less  the  claim  for  ten  days'  double  pav,  which  he  refused 

to  altow,  on  the  ground  that  the  case  was  one  which  the  defendants  were 

entitled  to  try.    The  point  in  this  case,  of  importance,  and  to  which  it  is 

Deceasary  to  direct  attention,  is  the  attempt  on  the  part  of  the  defendants  to 

make  the  value  of  the  lost  cotton  a  set-off  against  the  master's  claim  for  wages. 

We  may  observe,  in  the  first  place,  that  the  keeping  an  account  of  the  shipment 

or  the  cargo,  and  the  protection  of  it  from  robbery,  are  recognised  duties  of  the 

mate;  and,  secondly,  that  it  is  extremely  difficult  to  fix  a  shipmaster  with 

respoDsilMlity  in  such  a  matter,  so  as  to  make  the  Ices  a  set-off  against  his  wages. 

The  first  of  these  principles  has  been  laid  down  in  many  cases,  and  notably 

in  thqse  of  the  ''  Duchess  of  Kent"  and  the  *'  Mew  Phoenix,  where  it  was  held 

that  a  chief  mate  suing  for  wages  is  bound  to  show  that  he  has  discharged  the 

duties  of  his  situation  with  fidelity  to  his  employers,  and  amongst  those  duties 

are  a  due  vigilance,  care,  and  attention  to  preserve  the  cargo  from  robbery;  but 

the  onus  of  proving  that  such  attention  has  not  been  given  rests  upon  the 

ownen.    In  the  case  of  the  ^^Kew  Phoenix,"  damage  to  the  cargo  arising  from 

gross  negligence  of  the  second  mate,  was  held  to  be  pleadable  as  a  set-off  against 

his  claim  for  wages.    As  regards  the  master,  however,  it  would  be  necessary  to 

show  that  any  loss  of  cargo  which  might  be  pleaded  as  a  set-off  to  his  claim  for 

^ages  was  not  due  to  the  neglect  of  the  mate,  who  would  be  the  officer  respon- 

Bible  for  the  safe  shipment  and  delivery  of  the  cargo;  and  we  may  add  that  it 

has  been  decided  that  neither  error  of  seamanship  on  the  part  ul  the  master,  nor 
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Delect  to  communicate  infonnation  of  the  stranding  of  his  vessel,  nor  eren  to 
sign  a  bottomry  bond,  will  ayail  as  a  bar,  or  even  in  redaction,  of  a  msBter's 
wages,  if  he  has  actoallj  continued  in  command  of  the  ship.  The  wages  must 
be  paid,  though  the  owner  may  have  his  remedy  by  cross  action  against  the 
master  in  a  court  of  common  law.  Of  course  it  is  not  pretended  that  esses  may 
not  arise  where  gross  incapacity  or  drunkenness,  or  other  misoonduct,  would 
work  a  forfeiture  of  a  master's  wages;  but,  as  a  rule,  if  neglect  and  consequent 
loss  to  the  owner  are  set  up  as  a  plea  in  bar  of  the  master*s  claim  for  wages,  the 
loss  must  be  clearly  traceable  to  the  master's  disregard  of  his  own  duties,  before 
it  will  be  admitted  in  a  court  of  law  as  a  good  or  sufficient  plea.  In  the  decision 
in  the  case  which  has  occasioned  these  remarks,  this  principle  appears  to  have 
been  very  clearly  recognised.  The  Covat  did  not  go  the  length  of  saying  that 
the  master  might  not  have  forfeited  his  wages  by  neglect  of  his  duties,  but  only 
that  such  negligence  as  might  have  had  such  a  result  had  not  been  proved.  On 
this  ground  the  Judge  decided— and,  in  our  opinion,  rightly — that  the  ownen 
were  not  entitled  to  make  any  deduction  from  the  wages.  The  case  is  worthy 
of  the  consideration  of  shipowners,  many  of  whom  have  erroneous  notions  of  the 
grounds  on  which  the  payment  of  master^s  wages  may  be  successfully  resisted. 
It  is,  as  we  have  said,  exceedingly  difficult  to  resist  such  claims,  and  they  can 
never  be  successftiUy  resisted  unless  where  something  amounting  to  wilfol 
dereliction  of  duty  involving  loss  to  the  owner  can  be  fjurly  and  clearly  proved. 
The  owner  may  have  his  remedy  against  the  master  as  a  principal  against  an 
agent  who  has  misconducted  his  business  and  occasioned  loss;  but  the  case  most 
be  a  peculiar  one  which  will  enable  the  owner  to  maintain  sucoessfoUy  a  sel-of 
to  the  master^s  wages. — Shipping  OaxeUe, 
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COURT    OF    SESSION. 


FIRST  DIVISION. 

Hope's  Tbubtsbs  v,  Lumsdaike — June  22. 

Compensation — Retention — Feu  duties — Obligaiion  to  relieve  public  hurdent. 
— ^This  was  an  action  for  arrears  of  feu  duty  for  the  years  1 854  to  1 864.    The 
defr.  did  not  dispute  liability  therefor,  but  claimed  compensation  or  retention, 
in  respect  of  an  obligation  in  his  titles,  by  which  superior  was  bound  to  relieve 
him  of  cess  and  public  burdens;  and  he  claimed  deduction  thereof  not 
merely  for  1856-64,  which  pursuers  were  willing  to  allow,  but  for  the  prior 
years  1844-55,  with  interest  thereon.     The  clause  was  in  these  terms  :— 
''As  also  the  vassals  in  the  said  lands  paying  the  whole  cess  and  public 
burdens  due  and  payable  forth  thereof,  of  which  they  shall  have  allowance 
out  of  the  first  end  of  their  money  feu  duty  upon  reporting  discharges 
thereof,  and  delivering  up  the  same  to  the  superior  yearly  and  timeoualy." 
The  superiors  (Hope's  Trustees)  pleaded  that  the  vassal,  by  not  deducting 
the  amount  of  the  burdens  in  question  for  the  years  1844-1855  from  the 
feu  duties  of  these  years,  had  lost  his  right  thereto,  and  could  not  deduct 
them  from  the  feu  duties  of  subsequent  years;  and,  at  any  rate,that  he  was  not 
entitled  to  interest  thereon,  as  it  was  his  own  fault  that  claim  had  not  been 
timeously  satisfied.     The  L.  0.  (Jerviswoode)  and  the  Court  held  that  the 
clause  in  question  imposed  a  proper  obligation  or  debt  upon  superior  to 
pay  vassal's  public  burdens,  and  gave  the  vassal  the  privilege  of  operating 
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payment  thereof  out  of  the  feu  duties,  but  did  not  restrict  him  in  the  mode  of 
enforcing  ]>ayment;  and  that,  as  hi&  claim  had  not  prescribed,  he  was  entitled 
to  set  it  off  against  the  superior's  claim  for  fen  duties  of  subsequent  years. 
But  found  that  he  was  not  entitled  to  interest,  as  it  was  his  own  faxdt  that 
be  had  not  obtained  repayment  of  the  burdens  at  the  time. 

Act. — Adam.   Agents — Hope  Sf  Maehayy  W.8. AU. — J,  MarahdlL   AgetUs 

—ToeUj  Murrayj  ^  Jamieson,  W,S. 

Bbvebidoe's  Trustees  v,  Befebidqe. — June  24. 

Copartnen^ — Question  between  partners  as  to  balancing — Trust  Estate, — 
An  action  at  the  instance  of  the  trustees  of  the  late  Erskine  Beveridge 
against  his  eldest  son,  to  have  it  declared  that,  both  as  a  partner  of  the  firm 
of  K  Beveridge  &  Co.,  and  also  individually,  he  was  bound  to  concur  with 
pursuers  in  bringing  the  books  of  the  firm  to  an  annual  balance  for  each  year 
during  period  from  Ist  July,  1865,  when  copartnery  commenced,  until  its 
termination  on  19th  March,  1874.  The  summons  also  concluded  that  defr. 
should  be  ordained  to  concur  with  pursuers  in  adjusting  and  settling  the 
balance  sheets  for  the  six  years  prior  to  institution  of  the  action  during 
which  copartnery  had  subsisted,  "and  also  to  subscribe  and  otherwise 
authenticate  the  said  balance-sheets  in  token  of  his  acquiescence  therein," 
with  alternative  conclusion  that,  in  event  of  defr.  objecting  to  the  balance 
sheets,  they  should  be  adjusted  at  sight  of  the  Court,  by  remit  to  a  person 
of  skilly  or  in  such  other  way  as  might  be  directed.  Defender  contended 
that  there  was  no  relevant  or  sufficient  grounds,  either  ex  contractu  or  at 
common  law,  on  which  the  action  could  be  maintained;  and  the  L.  O.  adopt- 
ing this  view,  dismissed  the  action,  holding  that  there  was  no  stipulation  in 
the  contract  of  copartnery  which  could  support  the  conclusions  of  the 
sammons,  and  no  precedent  for  such  an  action.  The  Court  unanimously 
adhered. 

Act, — 8ol-Oen.  Clark,  Watson,    AgenJtn-T,  J,  Gordon^  W.8. Alt—Scott. 

Agents — fFotherspoon  A  Mack,  8,8,C, 

Weddbbbubn  et  al,  v.  The  Nobth  British  Railway  Co. — June  24. 

Badlway  Clauses  Consolidation  Act  1845 — Notice  requisite  on  taking  tern' 
porary  possession  of  lands — Purposes  of  temporary  possession, — In  execution 
of  the  purposes  of  the  North  British  Railway  Tay  Bridge,  etc,  Act  1 870, 
the  Co.,  on  22d  May,  gave  notice  to  Mr  Wedderbum  that  they  required 
temporary  possession  of  two  portions  of  his  lands  on  north  shore  of  Firth  of 
Tay,  and  that  under  powers  conferred  by  the  Railways  Clauses  Consolida- 
tion Act  1845,  they  intended  to  enter  upon  these  lands,  and  to  occupy 
them  80  long  as  might  be  necessary  for  the  construction  of  a  portion  of  a 
line  authorised  by  the  Act  first  mentioned.  The  two  portions  of  land 
referred  to  are  on  each  side  of  land  permanently  taken  by  the  company  for 
the  formation  of  the  new  line,  and  extend  to  nearly  ten  acres,  including 
shore  between  high  and  low  water-mark.  Mr  Wedderbum,  along  with  his 
tenant,  after  receiving  the  notice  above-mentioned,  presented  this  applica- 
tion, craving  that  the  company  should  be  prohibited  from  entering  upon 
the  lands  at  all,  or  at  least  from  using  them  for  erection  of  a  pier  for 
unloading  barges,  or  for  workshops,  stores,  or  building  yards  in  connection 
with  their  works  for  the  construction  of  the  Tay  Bridge.    In  support  of 
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this  application  the  compUiner  contended  (1)  that  notice  served  upon  him 
by  the  Go.  was  not  in  accordance  with  the  provisions  of  the  Bailw&js 
Clauses  Act,  in  respect  that  it  did  not  specify  the  particular  purposes  for 
which  the  land  was  to  be  taken;  (2)  that  the  Coy.  were  not  entitled  imder 
the  Act  to  take  temporary  possession  of  land  for  any  other  purpose  than 
formation  of  that  particular  portion  of  their  line  which  was  to  pass  throogh 
his  estate;  and  (3)  that  they  could  not  make  use  of  it  for  a  pier,  or  for 
stores,  workshops,  or  building  yards  in  connection  with  erection  of  the  Tay 
Bridge.  The  L.  O.  on  the  Bills  (L.  Mackenzie)  refused  the  note,  and 
found  the  complainers  liable  in  Expenses,  holding  that  his  contention  waa 
inconsistent  with  the  meaning  of  the  Act,  and  in  particular  with  sections 
27,  28,  and  30  thereof 
The  Court  unanimously  adhered. 

Act, — WcUson,  J,  G.  Smith,    Agents — Morton,  Whitehead,  &  Oteig,  W.S. 

Alt — 8ol,-Gen,  Clark,  Balfour,    Agents — Dalmahoy  dt  Cowan,  W.8. 

Special  Case — Macleod*s  Tbfstbes  et  aL — June  28. 

Tnut  settlement — ConstriLction — General  direction  to  pay  debts — Does  not 
cover  burden  of  particular  debt. — In  1865  the  late  K.  Macleod  of  Grisher- 
nish,  in  Skye,  executed  a  trust  disposition  and  settlement,  whereby  he 
conveyed  to  trustees  the  estate  of  Qrishernish,  with  directions  to  execute 
an  entail  thereof  in  favour  of  a  certain  series  of  heirs.      In    1868  he 
executed  a  holograph  settlement,  whereby  he  disposed  of  his  heritable 
property  in  Skye,  and  directed  that  his  property  in  India  (which  was  uf 
large  value)  should  be  realised,  and  £10,000  set  aside  to  found  an  hospital 
in  Skye,  to  be  called  the  Gesto  Hospital,  the  remainder  to  be  apportioned 
among  a  number  of  legatees.     In  1869  he  executed  another  trust  disposi- 
tion and  settlement,  conveying  his  Indian  estates  to  one  set  of  trustees,  and 
his  Scottish  property— -other  than  the  entailed  lands  of  Grishemish,  etc — 
to  another  set  of  trustees.    Both  of  these  trusts  were  granted  with  directions 
for  payment  of  debts;  in  the  second  place,  the  trustees  to  whom  the  lodiaa 
estates  were  conveyed  were  directed  to  pay  to  the  Scotch  trustees  £10,000 
for  endowment  of  the  Gesto  Hospital,  and  to  divide  the  balance  among  a 
number  of  special  legatees.     The  Scotch  trustees  were  instructed,  after 
payment  of  debts  and  a  number  of  special  bequests,  to  apply  to  endowment 
of  the  hospital  (1)  the  sum  of  £10,000,  to  be  paid  to  them  out  of  ^e 
Indian  estate;  (2)  a  sum  of  £6000  heritably  secured;  and  (3)  the  whole 
residue  of  the  estate  conveyed  to  them.      Mr  Macleod  died  in  March, 
1869,  at  which  time  the  lands  of  Grishemish  which  he  had  entailed 
were  held  under  burden  of  two  debts,  each  amounting  to  £5000.    The 
institute  in  the  entail,  Kenneth  M.  Robertson,  being  a  pupil,  his  father,  as 
his  administrator-in-law,  along  with  the  trustees  under  the  trust  disposition 
of  1865,  claimed  that  these  two  heritable  debts,  with  the  interest  due 
thereon,  should  be  paid  out  of  the  general  residue  of  the  truster's  estates. 
This  claim  was  opposed  by  the  executors  acting  under  the  holograph  settle- 
ment of  1868,  and  the  trustees  under  the  trust  deed  of  1869  for  the  purpose 
of  erecting  and  maintaining  Gesto  Hospital.   The  parties  presented  a  special 
case  to  the  Court,  craving  their  Lordships'  opinion  (1)  whether  the  heritable 
debts  in  question  were  payable  out  of  the  general  residue  of  the  property  of 
deceased,  or  should  be  held  as  proper  burdens  on  entailed  estate!  (2) 
whether  a  bequest  in  the  settlement  of  1868,  of  certain  sheep,  stuck,  etc, 
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in  faTonr  of  the  institute  in  the  entail,  had  not  been  revoked,  not  having 
been  repealed  in  subseqaent  deed  of  1869,  although  all  the  other  bequests 
contained  in  the  previous  settlement  were  expressly  repealed  in  the  later 
deed?  (3)  whether  the  expense  of  completing  the  title  of  the  institute  of 
entail,  and  of  the  trustees  in  executing  the  entail  in  terms  of  trust  deed  of 
1865,  should  be  paid  out  of  the  residue  of  estate  conveyed  to  the  Scotch 
trustees  by  deed  of  1869. 

The  Court  unanimously  held,  in  answer  to  first  question,  that  the  two 
heritable  debts  of  £5000  each  were  proper  burdens  on  entailed  estate,  on 
the  ground  that  when  an  estate,  burdened  with  a  particular  debt,  is  conveyed 
to  a  disponee,  he  takes  it  cum  onere,  unless  the  testator  has  clearly 
evinced  his  intention  that  the  debt  is  to  be  otherwise  paid,  and  that  a  mere 
general  direction  to  pay  debts  is  not  sufficient  to  infer  such  intention.  Lord 
Deas  observed  that  he  had  a  strong  impression  that  the  testator,  in  directing 
the  estate  of  Grishemish  to  be  entailed,  meant  it  to  be  freed  of  these 
burdens,  but  he  had  not  stated  that  such  was  his  intention;  and  that  being 
80,  his  Lordship  felt  himself  constrained  by  the  authority  of  previous  cases  to 
hold  that  the  heir  of  entail  was  not  entitled  to  be  relieved  of  the  two  debts  in 
question.  The  other  questions  their  Lordships  answered  in  the  negative, 
being  all  of  opinion  that  the  bequest  of  sheep,  stock,  etc.,  contained  in  the 
settlement  of  1868,  to  the  institute  in  the  entail  was  revoked  by  implica- 
tion, being  omitted  from,  and  being  inconsistent  with,  the  later  deed  of 
1869  j  while  the  testator  had  not  directed  that  the  expenses  of  the  trust 
created  by  the  deed  of  1865  should  be  paid  out  of  the  funds  conveyed  by 
the  trust-disposition  of  1869. 

Act. — SoL'Gen.  Clarky  Asher, — Agents — GibsofirOraigf  W,S,,  Dahid  A  BrodiiSy 

W,8. Alt— Ham,  Lu.—Ag€nU^MacBae  A  FUtt  and  T.  j-  jB.  B.  Bankm, 

W,8.    AgenU  for  the  HospUcJr-T.  <S}  R  B.  Banken. 


Watson  ob  Muib  v.  Watson  and  Othebs. — June  28. 

Marriage  with  step-daughter. — The  late  Alexander  Watson  had  been 
married  to  Isabella  Taylor's  mother,  and  resided  in  her  house  between  1847 
and  1849,  when  she  died.  He  then  lived  along  with  her  children  by  a 
previous  marriage,  the  Taylors,  and  the  pursuer,  who  was  daughter  of  the 
marriage  between  Watson  and  Mrs  Taylor.  In  1855  Isabella  Taylor,  one  of 
said  children,  then  16  years  of  age,  went  through  a  Gretna  Green  ceremony 
of  marriage  with  Watson,  and  a  month  after  her  first  child  was  born.  From 
that  time  till  Watson's  death  in  1866  they  cohabited  openly  as  man  and 
wife,  and  several  children  were  bom  of  the  marriage.  The  question  was 
whether  Isabella  Taylor  was  in  the  bond-Jide  belief  that  she  was  free  to 
marry  Watson,  and  whether  her  children,  the  defenders,  were  legitimate, 
and  entitled  to  share  the  succession  of  their  father  along  with  pursuer,  his 
daughter  by  the  other  marriage.  The  L  O.  held  that  Isabella  Taylor  was 
in  the  knowledge  that  her  mother  had  been  previously  married  to  Watson, 
and  therefore  that  she  could  not  legally  marry  her  own  step-father.  The 
Court,  without  calling  on  the  counsel  for  the  pursuer,  adhered. 

Act.^ Asher.     Agents — J,  S  IL  D.  Moss,  W.S. AIL — Mair,     Agent — 

John  GaUetly,  S.S.C. 
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Cbaio  r.  Jxx-Blaks — June  30. 

SeparcUion — Slander — Proof-^Prmlege — VeritOM, — ^This  case  came  op 
on  a  bill  of  exceptions  for  defr. 

The  Lord  President  said  that  in  this  case  there  were  sabstantially  two 
questions  raised — one  regarding  admission  of  evidence,  and  the  other 
regarding  a  question  of  privilege  on  the  part  of  defender.  He  should  consider 
the  second  of  these  first  After  stating  the  circumstances  out  of  which  the 
case  had  arisen,  his  lordship  proceeded  to  say  that  defender,  in  addressing 
the  meeting  of  contributors  to  the  Royal  Infirmary,  was  entitled  to  speak  of 
the  memorial  from  the  students  to  the  managers  in  reference  to  the  admiasioa 
of  female  students  to  the  wards  of  the  infirmary.  Accordingly,  she  did 
discuss  that  memorial,  and  in  considering  the  weight  which  ought  to  he 
attached  to  the  feelings  and  opinions  of  the  students,  she  was  entitled  to 
advert  to  their  conduct  She  did  advert  to  that  conduct,  and  commented 
upon  it  in  pretty  severe  terms,  particularly  with  reference  to  the  riot  which 
had  taken  place  at  the  College  of  Surgeons,  in  which  it  was  said  that  the 
rioters  were  students  who  were  opposed  to  the  proposal  to  admit  females 
to  the  infirmary.  It  appeared  to  him  that  all  that  was  quite  legitimate, 
and  was  entirely  covered  by  the  privilege  of  any  member  of  the  court  of 
contributors  speaking  on  the  subject  But  the  matter  complained  of  was  this, 
that  the  defr.,  instead  of  speaking  of  the  students  generally,  and  the  weight 
to  be  attached  to  their  views  and  their  conduct,  spoke  of  pursuer  indi- 
vidually, and  said  of  him  that  he  was  one  of  the  leaders  of  the  riot,  and 
that  "  the  foul  language  he  used  could  only  be  explained  on  the  suppooitioQ 
I  heard  asserted  that  he  was  intoxicated."  Now,  the  question  was, 
whether  these  words  were  covered  by  the  privilege,  and  that  again  resolved 
into  the  question  whether,  in  performance  of  the  duty  or  exercise  of  the 
functions  in  which  the  court  of  contributors  was  engaged,  any  one  con- 
tributor had  right  to  speak  of  the  pursuer  individually.  He  was  clearly  of 
opinion  that  defr,  as  a  member  of  the  meeting  of  contributors,  had  no  right 
to  speak  of  pursuer  individually,  and  had  no  legitimate  occasion  to  do  so. 
The  right  to  speak  of  the  students  collectively,  and  of  those  students  who 
had  signed  memorial  to  managers,  was  a  perfectly  legitimate  one;  but  to 
speak  of  a  student  individually — and  a  student  who,  he  must  take  the 
opportunity  of  observing,  had  not  been  proved  to  be  one  of  the  parties  who 
signed  the  memorial — ^was,  be  thought,  entirely  beyond  any  privilege  that 
could  be  accorded  to  a  party  situated  in  the  position  in  which  defr.  waa 
That  disposed  of  the  fifth  and  sixth  exceptions.  The  first  four  exceptions 
raised  substantially  the  same  point,  and  might  be  disposed  of  U^ther. 
Having  read  the  questions  put  on  part  of  defr.  as  to  pursuer's  presence  at 
the  riot,  and  disallowed  by  presiding  Judge,  his  Lordship  said  it  had  been 
contended  for  defr.  that  the  evidence  was  competent,  because  it  was  part 
of  the  history  of  the  case,  and  also  on  the  ground  that  although  it  might  to  a 
certain  extent  be  viewed  as  evidence  in  support  of  the  truth  of  the  chaise 
made  by  defr.  in  using  the  slanderous  language  complained  of,  it  might  alao 
be  used  for  the  purpose  of  mitigating  damages ;  and  it  had  been  contended 
that  defr.  was  entitled  to  lead  such  evidence  for  the  purpose  of  mitigating 
damages,  even  although  incidentally  it  had  the  effect  of  proving  the  all^;!- 
tion  of  Veritas  convicii^  which  was  not  made.  Both  these  arguments  were 
ill-founded  and  were  entirely  inconsistent  with  authority  and  practios. 
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The  nil6  of  the  practice  of  the  Conrt  was  this,  that  if  the  deflr.  undertook 
to  prove  the  truth  of  the  words  complained  of  in  an  action  for  slander,  he 
must  indicate  that  in  the  record  in  distinct  and  positive  terms ;  and  not 
only  so,  but  he  must  take  a  counter-issue,  putting  the  question  to  the  juty 
whether  the  words  complained  of  were  true  in  whole  or  in  part.  If  such 
an  issue  was  not  taken,  it  was  not  competent  to  prove  the  truth  of  the 
words  spoken,  either  for  the  direct  purpose  of  showing  their  truth 
or  for  the  other  purpose  suggested,  of  mitigating  damagea  All  that  was 
so  well  settled  that  it  was  really  quite  unnecessary  to  cite  cases  in  support 
of  it.  He  should  only  say,  in  conclusion,  that  he  saw  nothing  in  the 
circumstances  of  the  case,  or  in  the  stage  of  the  trial  at  which  these  except 
tions  were  proposed  and  rejected,  or  in  the  manner  in  which  they  were  put 
and  supported  by  argument  at  the  trial,  to  lead  the  presiding  Judge  to  any 
other  conclusion  than  that  at  which  he  had  arrived. 

The  Court  unanimously  disallowed  the  bill  of  exceptions,  and  sustained 
Lord  Mure's  ruling  on  the  evidence,  with  expenses. 

Act. — SoL^Gen.  Clarhj  Shand,     Agents — Pattiaon  S  Bhmd^  ^.fif.— — -4tt.— 
M^Lareji^  WaJtson,    Agents — MUta/r,  AUardice,  A  Eohsofiy  W,S, 

SnvEN  (Paton,  Gobdon,  &  C6.*8  Teusteb)  v.  Scott  &  SmsoN — June  30. 

Bankruptcy  Act  1696 — Transaction  wWiin  sixty  days  of  Banhrupiey,--^ 
This  was  an  action  by  trustee  on  the  sequestrated  estate  of  Faton, 
Gordon,  &  Co.,  merchants,  Dundee,  to  recover  for  the  creditors  902  bales 
of  Jute,  which  had  been  delivered  to  the  defrs.  by  the  bankrupts  within 
sixty  days  of  bankruptcy.     For  about  a  year  previous  to  Faton,  Gordon, 
&  Co.'s  failure,  there  had  been  a  series  of  bill  transactions  between  them 
and  defrs.,  the  bills  being  accepted  by  defrs.,  but  being  in  all  cases  bills  for 
bankrupts'  accommodation.     In  connection  with  those  bills,  and  as  a  con- 
dition of  granting  them,  the  defenders  obtained  from  the  bankrupts  invoices 
pf  certain  specific  parcels  of  jute  lying  in  the  bankrupts*  warehouse;  these 
invoices  being  expressed  just  as  if  there  had  been  a  sale  of  the  jute  in  the 
ordinary  course  of  business.     It  was  not,  however,  contemplated  that  there 
should  be  any  real  sale,  or  that  the  goods  should  be  delivered  to  defrs. 
unless  circumstances  should  render  that  necessary.     The  goods,  in  point  of 
^t,  remained  in  the  stock  of  the  bankrupts,  and  the  bankrupts  sold  them 
from  time  to  time,  intimating,  however,  any  sales  to  defrs.,  and  in  general 
repkcing  any  goods  sold  with  other  goods  of  equivalent  value.     On  this 
footmg  matters  remained  till  shortly  before  the  bankrupts'  fiiilure,  when  the 
defrs.  stood  liable  on  the  one  hand  for  bills  then  current  to  the  amount  of 
upwards  of  two  thousand  pounds,  and  on  the  other  hand  held  as  against 
these  bills  invoices  of  goods  to  the  value  of  about  the  same  amount.  Doubts 
having  been  entertained  of  the  bankrupts'  solvency,  the  defrs.  applied  for 
and  got  delivery  of  the  goods  entered  in  the  invoices ;  but  within,  as  it 
turned  oat,  sixty  days  of  the  bankrupts'  sequestration.     The  queation  came 
to  be,  whether  the  rights  which  had  been  conferred  on  the  defrs.  by  the 
luvoices  were  sufficient  to  protect  the  transaction  from  the  operation  of  the 
Act  1696,  which  strikes  at  all  *^  voluntary  deeds^^  done  or  granted  by  bank- 
rupts within  sixty  days  of  bankruptcy  in  favour  of  prior  creditors,  "for 
^i>T  satisfaction  or  furthei'  security  in  preference  to  dker  ci'ediiors."    The 
L  0.  (Qifford),  after  proo^  found  for  defra,  holding  that  the  object  of  the 
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invoices  was  to  confer  upon  defrs.  the  abeolate  title  of  parchsflefs,  and  that 
the  meaning  of  that  was  that  the  bankrupts  were  under  an  absolute  obliga- 
tion to  deliver  the  specific  goods  invoiced  to  defenders  on  demand.    That 
being  so,  hb  Lordship  held  that  the  subsequent  delivery  was  not  a 
"voluntary'*  deed,  and  was  not  struck  at  by  the  Act     The  punaer 
having  reclaimed,  the  Court  unanimously  reversed,  and  without  questioD- 
ing  the  doctrine  of  the  recent  cases  founded  on,  held  that  the  transactioii 
here  fell  under  the  principle  of  Mimcrieff  v.  Union  Bank,  14  D.  200,  when 
the  Court  had  held  that  an  antecedent  obligation  to  give  a  certain  security 
if  required,  was  not  an  obligation  fitted  to  protect  the  security  from  the  Act 
of  1696,  if  actually  given  within  sixty  days  preceding  bankruptcy. 

j^ct. — Watson,  Mackintosh,    Agents — Lebum,  Henderson,  dt  fVilson,  5,»S.C 
^'^^AlU-'Sol'Gen,  Clarke  Guthrie^SmiUk    Agents— Mad4ichan  j*  IMger^  W,S, 

Major  Nisbxt's  Tbttbtees  v.  T.  M.  Nisbbt  and  Othebs. — June  30. 

Imanity-^Trust-Deed — Proof. — ^The  question  in  this  case  was  whether 
the  late  Major  Nisbet,  of  Mersington,  was  on  2d  Feb.,  1870,  of  sound  dis- 
posing mind,  and  whether  the  settlement  of  his  affairs  executed  on  that 
day  was  valid.   The  whole  property  of  Major  Nisbet  consisted  of  the  estate 
of  Mersington,  to  which  he  succeeded  on  the  death  of  his  father  and 
brother  in  1865.     He  had  no  separate  movable  estate.     Mersington  was 
burdened  with  debt,  but  after  deduction  of  interest,  it  yielded  about  £700 
per  annum.     By  the  settlement  in  question.  Major  Nisbet  (who  was  sur- 
vived by  a  widow  and  two  sons  in  pupillarity),  left  £200  per  annum  to  his 
widow,  a  legacy  of  £500  to  his  sister,  and  one  or  two  smidler  legacies,  and 
appointed  his  trustees  to  hold  the  whole  residue  of  his  estate,  and  dnriog 
his  wife's  and  sister's  lives  to  pay  balance  of  income  to  his  two  sons,  Thomas 
and  Robert,  and,  on  the  death  of  his  wife  and  sister,  to  pay  the  whole 
residue  of  the  estate  to  them,  share  and  share  alike,  or  their  lawful  issae 
per  stirpes.    Major  Nisbet  died  on  7th  April,  1870,  aged  forty.    Major 
Nisbet  entered  the  army  in  1849;  he  was  married  in  1856,  and  went  to 
India  with  his  regiment  in  1859.    He  remained  there  for  two  years,  dnriiig 
which  he  suffered  from  a  sun-stroke.     He  returned  home  in  1861,  and 
while  on  the  voyage  his  mind  became  affected,  and  it  was  necessary  to  keep 
him  under  restraint     From  the  year  1862  till  his  death  ho  was  continQ- 
ously  in  confinement  in  different  lunatic  asylums — ^two  in  England  and  two 
in  Scotland.     On  the  five  different  occasions  of  his  admission  to  asylums, 
and  in  July,  1866,  when  a  curator  bonis  was  appointed  to  him,  he  was 
certified  by  medical  men  to  be  insane,  and  incapable  of  taking  care  of  him- 
self and  his  affairs;  and  most,  if  not  all,  of  the  doctors  thought  his  recovery 
hopeless.     His  correspondence  during  that  period,  chiefly  with  his  curator 
bonis,  showed  wildness  and  incoherence,  varied  by  sensible  and  rational 
letters.    Fourteen  medical  men  were  examined  as  to  his  state  of  mind  £rom 
1862  to  1870,  and  the  testimony  was  unvarying,  that  up  till  the  middle  of 
1869  he  was  quite  insane.     He  was  at  that  time  in  Whitehouse  Asylum, 
and  Dr  Thomson  of  that  institution,  who  at  first  thought  his  recovery 
hopeless,  stated  that  improvement  began  in  September  or  October  of  that 
year,  and  in  his  private  note-book  of  October,  1869,  he  made  an  entry  re- 
garding him — *'  Mental  state  decidedly  improved."  The  entry  in  this  note- 
book, under  date  28th  January,  1870,  is — ''His  mental  state  is  in  my  opinion 
luite  well."    This  evidence  was  confirmed  by  Dr  Begbie,  who  saw  him 
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twice  in  Noyember,  1869  and  January,  1870,  and  was  present  and  signed 
as  one  of  the  instmmentary  witnesses  to  his  settlement  on  2d  February. 
Three  other  doctors  bore  testimony  to  the  improvement  and  recovery  in 
January,  1870.  On  the  other  hand,  Professor  Laycock  and  Dr  Andrew 
Wood,  who  granted  a  certificate  of  insanity  in  1867,  and  who  saw  him  on 
that  occasion,  thought  there  was  no  indication  from  the  correspondence  of 
any  improTement — a  letter  of  24th  January,  1870,  being  as  incoherent  as 
auy  others.  Dr  Coombs,  of  Bedford,  who  saw  him  in  1867,  and  thought 
his  insanity  permanent,  saw  him  again  in  April,  1870,  shortly  before  his 
death,  and  did  not  see  any  improvement  in  his  mind,  though,  being 
enfeebled  by  bodily  disease,  he  was  more  subdued,  and  spoke  rationally  and 
with  satisfaction  of  the  settlement  he  had  made,  and  stated  that  he  had 
been  to  kirk  and  market  to  make  it  valid.  Other  medical  men  in  England 
spoke  of  his  insanity  prior  to  1867,  and  the  strong  probability  of  its  being 
permanent.  Most  of  them  thought  that  the  execution  by  him  of  so  reason- 
able a  settlement  in  the  beginning  of  1870 — which  was  proved  to  be  the 
production  of  his  own  mind,  and  the  substance  of  which  he  wrote  out  himself 
the  day  before,  and  sent  to  his  curator  that  the  deed  might  be  legally 
prepared — was  a  strong  indication,  and  some  even  thought  was  proof 
positive,  that  he  had  a  lucid  interval  at  the  time.  Dr  Andrew  could  not, 
however,  draw  that  conclusion,  because  *'  no  insane  person  is  entirely  mad  " 
-—an  '^  insane  person  may  act  sanely  without  having  a  lucid  interval,"  being 
still  insane  ;  and  "  a  sane  act  by  an  insane  individual  does  not  prove  that 
be  has  had  a  lucid  interval'*  The  L.  0.  (Qifford),  on  consideration  of  the 
whole  case,  came  to  the  conclusion  that  the  deed  should  be  upheld,  and 
declared  accordingly  in  the  action,  which  was  at  the  instance  of  the  testa- 
mentary trustees  to  have  the  settlement  declared  valid.  He  based  his 
opinions  on  three  grounds — (1)  That  it  was  proved  that  Major  Nisbet  had 
recovered  his  mental  health,  and  was  of  sound,  disposing  mind ;  (2)  that 
the  deed  itself,  and  the  instructions  prepared  by  himself  which  preceded 
it,  afforded  very  strong  evidence  of  the  sanity  of  the  testator ; — ^and  (3) 
that  though  it  might  not  be  sufficiently  proved  that  Major  Nisbet  had 
become  to  all  effects  a  sane  man,  yet  the  insanity  was  so  partial  or  limited, 
as  to  leave  testamentary  capacity  sufficient  to  give  validity  to  a  simple  and 
reasonable  testamentary  deed,  like  that  in  question.  His  Lordship,  however, 
relied  chiefly  on  the  evidence  that  Major  Nisbet  had  entirely  recovered  a 
sound,  disposing  mind. 

This  judgment  was  reclaimed  against  by  the  factor  loco  tutoris  for  the 
elder  eon,  the  heir-at-law.     The  Court  unanimously  adhered. 

Lord  AsDMiLLAN  thought  that  partial  mental  disorder  might  be  co- 
existent with  such  an  amount  of  capacity  as  to  enable  one  to  make  a  will, 
where,  as  here,  the  disorder  did  not  operate  in  regard  to  the  subject- 
matter  of  the  will. 

Lord  KiNLOOH  thought  that  whenever  one  is  thoroughly  insane,  though 
only  on  one  point,  the  mind  must  be  held  so  diseased  as  to  exclude  capacity 
to  execute  a  valid  deed;  for  a  sane  purpose,  however  rational,  can  never  in 
&uch  a  case  be  predicated.  But  the  delusion  must  be  truly  an  insane  delu- 
sion, and  not  arise  from  mere  eccentricity.  His  Lordship,  however,  thought 
there  was  evidence  of  a  lucid  interval  prior  to  the  Major's  death. 

Lord  Deas  was  of  opinion  that  Major  Nisbet,  though  insane  at  one 
period  of  his  life,  did  in  point  of  fart  entirely  recover  from  insanity,  and 
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tliat  the  deed  in  question  was  executed  after  thia  reeoyeiy.  On  tbe  alter- 
native view,  assuming  that  the  evidence  did  not  show  a  complete  recovery, 
his  lordship  concurred  with  Lord  Ardmillan. 

The  LoBD  Pabsidbnt  observed  that  this  was  almost  entirely  a  question 
of  fact,  and  scarcely  in  any  sense  a  question  of  law.  The  insanity  c^  Major 
Nisbet,  while  it  lasted,  was  general  insanity — ^not  mere  insane  deluuons 
upon  special  subjects,  but  the  total  absence  and  confusion  of  reason.  The 
settlement  under  consideration  could  not  even  have  been  understood  by 
Major  Nisbet  during  his  undoubted  insanity ;  and  the  fact  that  the  institic- 
tions  for  the  settlement  originated  with  Major  Nisbet  himself  went  a  long 
way  to  show  complete  recovery,  which  his  lordship  held  was  satisfactorily 
proved. 

Ad, — Sol'Om,  Clark,  Balfour.    Agents — J,  ^  F.  Anderson,  W,8. 'All— 

Watsouy  AsheTn-^^^Agewts—MoTton,  Whitehead,  ^  Oreig,  W,S. 
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MoRBisoN  V.  Walker. — June  24. 

Cofnpetencif  of  appeal  against  decree  hy  default  of  punuer  in  S,  C— 
Appellant  reponed, — ^Appeal  from  S.  C,  Lanarkshire,  of  action  for  com- 
mission for  sale  of  properties  alleged  to  have  been  carried  through  by 
Morrison  for  respondent.  Defr.  pleaded  no  title  to  sue,  and  denied 
employment  Before  a  defence  was  put  in  the  pursuer  failed  to  insist  in 
the  action,  i^nd  was  held  as  confessed,  but  on  payment  of  a  penalty  was 
reponed.  Proof  was  afterwards  led,  and  parties  appointed  to  debate,  bat 
no  appearance  was  made  for  pursuer,  and  the  S.  S.  (Erskine  Murray)  pro- 
nounced the  following  interlocutor : — "On  defender's  craving,  no  appearance 
having  been  made  for  the  pursuer  at  the  debate  yesterday,  holds  pursuer 
confessed  as  not  insisting  in  this  action,  and  assoilzies  the  defender  from 
the  conclusions  thereof,''  etc.  Pursuer  did  not  appeal  to  Sheriff  under 
sec.  16  of  S.  C.  Act,  within  seven  days,  so  as  to  get  reponed;  but  afters 
petition  had  been  brought  into  Court  by  Walker  for  recall  of  inhibition 
used  on  dependence,  pursuer  appealed  to  the  C.  of  S.  In  the  summar  roll, 
after  argument,  the  Court  expressed  great  dissatisfaction  with  irregularitf 
of  procedure  The  appeal  might  not  be  strictly  incompetent,  but  was  an 
abuse  of  facilities  provided  for  appeal  to  make  this  a  Court  of  primary 
jurisdiction  in  cases  originating  in  S.  C.  First  question  to  be  considered 
was  that  of  reponing,  before  appellant  could  be  heard  on  the  merits.  Coart 
decided  that  the  appellant  should  be  reponed  on  payment  to  respondeat  of 
penalty  of  ten  guineas,  and  continued  the  case  for  a  week,  that  he  might 
have  an  opportunity  of  paying  that  sum  before  being  heard  on  the  merits. 

Act, — Pattison,    Agent — James  F.  PuUar,  iS.iS.C— udtt. — Broum.     Agents 
—J.  <fc  B.  D.  Boss,  W.S. 

Maopberson  v.  Fbaseb. — June  24. 

Proving  tlie  tenor — Proof. — This  was  an  action  to  prove  the  tenor 
of  the  will  of  the  late  Miss  E.   Eraser,  who  died  on  3d  Jan.,  1871. 
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It  was  ia  favour  of  porsaer,  and  left  the  whole  of  her  property  to  the 
pursuer,  except  some  small  legacies.  The  action  was  undefended.  Proof 
was  led  before  Lord  Benholme  to  set  up  a  copy  of  the  will  which  had  been 
made  after  Miss  Fraser's  death.  The  Court  indicated  opinion  that  the 
proof  was  somewhat  narrow,  and  if  the  will  had  disappeared  before 
testator*s  death  it  would  not  have  been  enough.  But  as  the  parties 
interested  had  had  an  opportunity  of  reading  her  will  after  the  death  of 
testatrix,  they  held  that  there  was  sufficient  to  prove  its  tenor. 

Act. — Duncan,    Agents— Mackenssie  db  FraseVy  W,S, 

The  Rev.  W.  F.  Wight  v.  La^weencb  and  Stacby. — June  27. 

Expenses — Abatidonment  of  action. — Lord  Ormidale,  on  24th  March  last, 
dismissed,  with  e2Cpenses,  this  action  on  the  ground  that  the  defenders,  who 
were  printers  and  publishers  of  the  now  defunct  London  Scotsman,  were  not 
subject  to  the  jurisdiction  of  Scotch  Courts.  The  pursuer  reclaimed; 
but  in  the  short  roll  he  lodged  a  minute  proposing,  in  terms  of  the  Act 
of  Parliament,  to  abandon  the  action.  The  defenders'  account  of  expenses 
was  remitted  to  the  auditor,  and  was  approved  of  by  the  Court ;  but,  as 
the  expenses  were  not  paid,  the  case  was  again  put  on  the  roll,  when  their 
Lordships,  in  respect  the  pursuer  had  failed  to  pay  the  taxed  expenses  of 
process,  being  the  condition  under  which  he  was  entitled  to  abandon  his 
action,  and  in  respect  of  his  failure  to  appear  in  support  of  his  reclaiming 
note,  refused  the  said  reclaiming  note,  disallowed  the  minute  for  the 
pursuer,  and  decerned  for  payment  by  him  to  the  defenders  of  £51  16s 
lOd,  being  the  amount  of  the  taxed  expenses,  together  with  £3  3s  of 
additional  modified  expenses  subsequently  incurred. 

Act. — Mair.     Agent—  W.  8pinh,  S.S.C, Alt. — Thorns.     Agent — Lindsay 

Mackersy^  W.S. 

Russell  v.  Clapperton  &  Co. — June  27. 

Foreign  and  British  Weight — Freight — Charter-party. — Appeal  from 
S.  C,  Renfrewshire,  in  an  action  for  payment  of  balance  of  freight  for  a 
cargo  of  sugar  from  Havannah  to  Greenock.  By  the  charter-party  it  was 
stipulated  that  pursuer,  as  owner  of  barque  Charlotte,  of  Qoiky  should 
carry  and  deliver  said  cargo  to  defrs.,  who  are  commission  agents  in 
Greenock^  on  having  paid  freight  at  the  rate  of  61s  per  ton  of  20  cwt, 
delivered  at  Queen's  Beam.  A  note  by  the  brokers  was  afterwards  added 
in  the  following  terms : — "  Boxes  of  sugar  if  shipped,  freight  to  be  paid  on 
untaken  weight,  at  2240  lb.  per  ton  nett."  The  charter-party  bore  that  the 
cargo  consisted  of  a  certain  number  of  boxes  of  sugar,  '*  weighing  nett 
1,023,700  lb.,  Spanish  invoice  weight."  The  freight,  which  was  calculated 
by  conversion  of  the  Spanish  into  British  measure,  100  Spanish  pounds 
being  taken  to  be  equivalent  to  101  44-100  British.  Defrs.  maintained 
that  the  weight  on  which  freight  was  payable  fell  to  be  regulated  by 
Spanish  measure,  and  amounted  to  457  tons  in  place  of  463,  which  pur- 
suers claimed  as  the  weight  according  to  British  measure.  Parties  having 
admitted  genuineness  of  the  documents,  and  renounced  probation,  the  S.  S. 
(Tenant)  found  that  weight  referred  to  in  charter-party  was  to  be  held  to 
be  British  weight,  and  decerned  against  the  defrs.  Sheriff  (Fraser) 
recalled,  finding  that  there  was  no  evidence  that  the  Spanish  pound  was 
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different  from  the  British ;  and  that  therefore  the  nnmber  of  tons  on  wlucli 
freight  was  to  be  paid  was  the  number  specified  by  defrs.  Alleged  differ- 
ence between  the  British  and  Spanish  pound  was,  he  held,  a  matter  of  hxX 
that  could  not  be  taken  from  a  commercial  dictionaiy,  and  required  to  be 
proved.  The  bill  of  lading  specified  the  number  of  pounds  of  which  cargo 
consisted,  and  dividing  that  number  by  the  2240  specified  in  the  charte^ 
party,  the  result  was  the  lesser  number  of  tons  stated  by  defira. 

The  Ck)urt  unanimously  recalled  the  Sheriff's  interlocutor,  and  held  that, 
according  to  the  true  construction  of  the  contract,  the  freight  under  the 
charter-party  was  to  be  calculated  according  to  the  English  standard  of 
weight,  and  that  it  was  sufficiently  established  in  point  of  fact  that  the 
Spanish  pound  is  a  measure  of  weight  different  from  and  greater  than  a 
pound  weight  according  to  British  standard;  that  the  weight  upon  which 
freight  was  payable  under  charter-party  was  correctly  calculated  and  stated 
in  tibe  account  produced  by  pursuers. 

Act.—WaUan  Strachan.    Agent— P.  8.  MdUochy  8.8.C. AlL-^uthru- 

Smithy  WKechnie.    AgevJt—W.  B.  Qleny  S.8.C. 

WasoN  V.  WiMON. — June  30. 

Sating-owing-^Counter  claim — Reference  to  oath. — ^The  appellant,  who  is 
a  baker  in  Glasgow,  having  got  into  difficulties  in  his  business  in  1862, 
effected  a  private  settlement  with  his  creditors.  The  respondent,  hia 
brother,  sought  payment  of  J&98,  which  he  had  lent  to  him  in  1861.  Vre- 
scription  and  payment  by  delivery  of  flour  was  pleaded.  The  matter  being 
referred  to  the  defender's  oath,  he  admitted  receiving  upwards  of  £50  from 
pursuer,  and  that  he  had  put  his  brother's  name  on  the  list  of  creditors  for 
a  debt  of  £98.  The  name  and  the  sum  of  £98,  but  not  the  dividends, 
had  been  deleted,  but  why,  he  did  not  know;  and  the  Clydesdale  Bank  and 
William  Primrose,  whose  names  were  also  deleted,  were  unquestionably 
creditors.  His  deposition  was  substantially  nan  memini  as  to  almost  every 
point.  In  these  circumstances,  the  S.  S.  (Murray)  decerned  against  the 
defr.  for  £50,  with  interest  from  Ist  Jan.,  1862;  but  on  appeal  the  Sherif 
(Bell)  gave  decree  for  £98.  He  held  that  in  the  circumstances  it  was 
plain  the  debt  due  was  £98.  The  defender  did  not  say  he  had  ever  repaid 
this  sum  or  granted  a  discharge  for  it,  bat  said  the  flour  was  delivered  Id 
extinction  of  the  debt.  Such  soluth  was  of  the  nature  of  a  counter-claim, 
and  was  only  intrinsic  of  the  oath  if  pars  contractus  or  accepted  by  the 
pursuer  as  repayment  of  the  debt.  But  as  neither  of  these  propositioiu 
was  alleged,  the  oath  must  be  held  to  admit  that  £98  was  resting-owing. 

The  Court  unanimously  adhered. 

Act — WaUoiij  John  Gibson.  Agent — Alex.  Wylie^  Tr.<8L— uitt.— Oiii^Wf 
Smithy  J,  M,  Lees.    Agent — Edlph  Bichardson,  W.S, 

Pitbbbll's  Tbubtseb  v.  Newbigqing  akb  Gibsbs. — June  30. 

Trust — Accounting — Rigid  of  intromitter  to  claim  professional  charges  and 
commission. — Multiplepoinding  raised  iu  1849  for  distribution  of  the  estate 
of  Dr  J.  W.  Pnrsell,  who  died  in  1835,  and  of  the  estates  of  his  undes, 
George  Warroch  and  James  Warroch,  on  which  Dr  Pursell  had  been 
trustee,  and  in  which  he  was  interested  as  a  beneficiary.  For  the  circiun- 
stancea  of  the  case,  see  19  D.  71. 
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The  Court  disposed  of  certain  matters  of  accoanting.  They  held  that 
Mr  Smith,  who  had  acted  as  tmstee,  and  paid  away  sams  to  wrong  parties 
through  error  in  hiw,  was  not  protected  by  bona  Jides.  The  trustee  must 
repay  the  sums  with  interest;  but  looking  to  the  circumstances  of  the  case, 
the  Court  restricted  the  interest  to  3  per  cent,  from  the  date  of  Dr  Pursell's 
death  in  1855,  till  the  raising  of  the  action.  The  beneficiaries  had  not 
made  their  claim  till  1850,  and  had  indeed  acted  on  the  footing  that  these 
funds  did  not  belong  to  them.  After  that  date  there  was  no  reason  to 
reduce  the  rate  below  the  usual  legal  interest.  With  regard  to  Mr 
Smith's  claim  for  professional  charges  and  commission,  the  Court  held 
that  as  a  trustee  could  not  make  such  charges,  much  less  could  an  intro* 
mitter  do  so,  and  they  disallowed  these  chaiges. 

Ad, — Watson,  BetUe.  Agent— Hejiry  Buchan,  5./Sf.(7.— — ^Z^— ^'oZ.-(7e7t. 
iJlarh,  Horn,    Agent-^L.  M,  Macara,  Tv.S. 
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QbaHAH  1^.  Duke  of  Hamilton. — July  28. 
(In  the  Court  of  Session,  July  5,  1869,  7  Macph.  976). 

Superior  and  vassal — Minerals — Reservation — Subten^anean  passages,—^ 
Declarator,  interdict,  and  damages,  by  Qraham  of  Cambuslang  against  the 
Duke  of  Hamilton,  in  which  the  question  was  as  to  the  right  of  the  Duke 
and  his  lessees  to  use  certain  underground  roads  and  passages  under  respt's 
lands  to  convey  coal  from  other  estates  of  the  Duke.     Respt.  was  proprietor 
of  the  lands  at  Cambuslang,  feucd  from  the  Duke,  who  was  proprietor  of 
the  barony  and  superior.     The  conveyance,  dated  1657,  to  respt. 's  prede- 
cessor, contained  a  reservation  to  the  Duchess  of  Hamilton  and  her  heirs 
and  successors  of  all  the  coal  and  limestone  of  the  said  lands,  and  power  to 
sink  shafts,  and  win  the  coal  and  limestone  under  all  the  said  lands,  and 
free  ish  and  entry  to  the  same,  she  making  satis&ction  for  damage  done  by 
the  working  of  the  coal.     The  Duke  had  large  coal  fields  in  Cambuslang, 
Clydesmiln,  and  Morriston,  and  his  lessees  were  in  the  habit  of  carrying  the 
Clydesmiln  Coal  through  the  underground  passages  of  Cambuslang  to  the 
opposite  bank  of  the  Clyde.     It  was  to  prevent  this  that  the  action  was 
raised.     The  L.  0.  (Barcaple)  assoilzied  defr.     The  case  was  argued  before 
seven  Judges,  and  a  majority  of  five  decided  in  favour  of  the  pursuer — 
Lords  Deas  and  Ardmillan  dissenting. 

Lord  Changellob  (Hatherley) — There  had  been  considerable  difficulty 
in  this  case ;  but  he  had  come  to  the  conclusion  that  the  Duke,  being  the 
superior  of  the  lands,  had  reserved  or  excepted  to  himself  the  entire  right 
in  the  mines  underneath  the  respt.'s  lands,  and  was  entitled  to  use  the  soil 
as  he  thought  fit.  The  £Edlacy  which  pervaded  the  argument  of  respt. 's 
counsel,  and  the  judgment  of  the  majority  of  the  Judges  in  the  Court  below^ 
consisted  in  construing  the  conveyance  of  1657  and  the  reservation,  as  a 
disposition  of  the  fee  of  the  land  to  the  respt's  author,  saving  only  the 
right  of  entering,  and  taking  away  the  mines  to  the  Duke's  predecessors. 
The  authorities  did  not  warrant  any  such  construction.  The  Duke*s  pre- 
decessors^  no  doubt,  parted  with  the  surfiAce  of  the  land,  but  they  reserved 


4*88  &OtJS£  OF  iiOBDB. 

an  absolute  right  to  the  mines — in  other  words,  to  the  soil  below  the 
surface.  The  respt  had  argued  as  if  this  was  like  the  case  of  a  house,  and 
that  the  applt.  was  insisting  on  carryiug  his  coals  through  one  of  the  rooms 
of  respt/s  house.  The  real  state  of  the  case  was  that  the  Duke  had 
reserved  one  of  the  rooms  of  the  house  to  himself,  and  he  had  a  perfect 
right  to  use  that  room  for  all  lawful  purposes.  When  a  person  had 
a'room  in  the  house  of  another,  it  might  be  the  common  parlaiace  to  say 
the  house  belonged  to  the  other,  but  in  the  eye  of  the  law  the  room  was 
also  a  house  of  itself.  The  surface  of  the  land  of  Cambuslang  might  belong 
to  respt.,  but  the  underground  soil  equally  belonged  to  the  Duke.  The 
Duke,  therefore,  had  not  trespassed  on  any  property  belonging  to  respt, 
nor  had  respt  given  any  evidence  that  such  was  the  case.  He  was,  there- 
fore, not  entitled  to  the  declarator,  nor  to  any  interdict,  for  the  Duke  had 
done  no  injury  to  respt's  estate.  The  interlocutor  of  the  Court  must  thas 
be  reversed,  and  a  declaration  made  that  defr.  ought  to  have  been  assoilzied 
with  expenses. 

Lord  CHELMSFOBD^-Considerable  differences  of  opinion  bad  existed 
among  the  Judges  in  Scotland,  which  fully  showed  that  it  was  a  case  of 
difficulty  and  importance ;  and  these  considerations  gave  rise  to  much  hesita- 
tion and  doubt  in  his  mind.  He  differed  from  his  noble  and  learned  friends. 
The  conveyance  in  1657  contained  a  reservation  of  the  mines,  and  upon  the 
right  construction  of  that  reservation  this  question  chiefly  arose.  The 
Duke  in  1852  let  the  coal  under  respt's  lands,  and  the  lessees  used  the 
underground  passages  in  order  to  convey  coal  fk'om  other  adjoining  mines. 
If  these  passages  belonged  to  respt,  then  clearly  this  would  be  a  tres- 
pass on  the  part  of  the  Duke's  tenants,  for  they  would  have  no  right  to 
enter  the  land  of  another  person  without  that  person's  consent,  even  though 
no  damage  were  thereby  done.  The  decision  of  the  case  mxiat  turn  on  the 
law  as  to  the  grant  of  the  mines  under  an  estate.  Now,  the  cases  that 
occurred  were  somewhat  vague ;  but  according  to  the  best  examination  he 
could  give  to  those  decided  cases,  he  came  to  the  conclusion  that  when  the 
owner  of  lands  gave  to  a  third  person  the  mines,  all  that  was  really 
given  was  not  the  soil,  but  merely  a  right  to  enter,  dig,  and  carry  away 
part  of  the  soil ;  and  nothing  was  given  to  the  grantee  beyond  what  was 
strictly  necessary  to  such  entering  and  cartying  away.  Now,  when  the 
disposition  of  the  lands  of  Cambuslang  was  granted  in  1657,  containing  the 
reservation  in  question,  the  reservation  in  effect  amounted  to  a  re-grant  by 
the  grantee  to  the  grantor  of  the  right  to  enter  and  cany  away  the  mines, 
but  nothing  more.  All  the  other  rights  of  property  remained  in  the  grantee. 
As,  therefore,  the  Duke  was  now  seeking  to  do  something  that  was  not 
incidental  to  the  working  and  carrying  off  the  mines  in  Cambuslang,  he 
was  in  that  respect  a  trespasser,  and  respt  was  entitled  to  the  interdict  and 
declarator  which  he  sought 

Lord  Westbusy  regz^ed  thb  case  as  depending  on  the  true  legal  ^Sdd 
of  a  disposition  of  the  dominium  utile  of  the  lands  of  Cambuslang  to  respt's 
author,  and  it  must  be  settled  according  to  the  principles  qf  real  property 
law.  It  was  necessary,  for  a  moment,  to  look  at  the  position  in  which  the 
Duke's  ancestor  stood  at  the  time  of  the  grant  in  1657.  He  was  the 
proprietor  of  the  mines  in  Cambuslang,  as  well  as  those  in  Clydesmiln  and 
Morriston,  and  these  all  formed  one  extensive  coalfield,  which  was  worked 
continuously.    The  working  of  the  coal  in  one  estate  was  in  some  respects 
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sabeidiaiy  to  its  workiiig  in  the  other  estates.  Now,  the  grant  was  made 
only  of  the  dominium  utiley  the  grantee  having  the  pUnum  dominium  or 
fiill  complement  of  rights,  which  an  absolute  proprietor  of  the  fee  has.  He 
granted  away  nothing  but  the  surfiace  of  the  land  in  Gamboslang,  bnt  all 
the  rights  incidental  to  the  soil  underground  remained  in  the  grantor  pre- 
cisely the  same  as  if  no  such  conveyance  of  the  surface  had  ever  been  made. 
If  that  was  so,  the  Duke,  being  the  absolute  owner  of  all  that  was  beneath 
the  surfeuse,  was  entitled  to  make  any  use  of  that  soil  which  he  thought 
proper.  He  mi^t  turn  it  into  tunnelB  or  passages  in  all  directions,  accord- 
ing as  he  thought  proper.  Such  was  the  necessary  result  of  granting  away 
a  smaller  out  of  a  larger  estate  in  the  soil.  It  would  be  precisely  the  same 
thing  in  England,  though  he  was  reluctant  to  refer  to  English  law  in  a  case 
of  this  description.  If  the  owner  of  the  fee  in  an  English  county  were  to 
convey  the  surface,  reserving  the  stratum  of  chalk  beneath,  he  would  be 
entitled  to  convert  that  stratum  into  passages  or  tunnels  for  the  use  of 
adjoining  land,  if  he  thought  fit. 

Lord  C0LONSA.Y  concurred  with  the  majority.  The  great  difficulty  which 
had  arisen  was  from  not  keeping  in  view  the  essential  difference  between 
the  right  of  property  and  the  right  of  servitude.  He  was  not  surprised  at 
the  difference  of  opinion  that  had  occurred  in  the  Court  below  as  to  the 
meaning  of  the  reservation  in  the  conveyance  in  1657.  But  the  clear 
principle  was  that  the  right  of  the  Duke  to  the  property  in  the  lands  of 
Cambuslang  did  not  depend  on  the  reservation  in  the  disposition  of  1657, 
but  on  the  original  infeftment.  He  was  the  proprietor  of  the  estate  out- 
and-out  originflJly,  and  all  that  he  gave  away  was  the  right  to  the  surface. 
The  mistake  had  been  in  thinking  that  he  gave  away  all  his  property  except 
the  mere  right  of  working  and  carrying  away  the  coal.  He  might  have 
chosen  to  leave  the  coal  unworked,  and  yet  it  would  have  been  equally  his 
property.  He  might  have  preferred  to  leave  it  as  a  barrier  against  his 
other  mines  being  flooded,  and  yet  he  would  have  retained  his  property. 
This  was  the  radical  mistake  pervading  the  opinions  of  the  majority  of  the 
Judges,  and  more  especiaUy  the  leading  opinion.  The  Duke  was  prevented 
by  the  grant  of  1657  from  doing  anything  that  would  injure  the  surface  of 
the  lands;  but  in  all  other  respects  he  retained  his  absolute  rights  of 
property  in  the  soil  beneath,  and  to  use  part  of  the  soil  as  a  passage  to  his 
other  mines,  if  he  pleased.  He  (Lord  Colonsay)  therefore  concurred  that 
the  interlocutor  should  be  reversed,  and  a  declaration  made  that  defr.  should 
have  been  assoilized  At  the  same  time,  he  thought  there  should  be  a 
reservation  made  that  nothing  in  the  judgment  should  affect  respt's  right 
to  have  the  surface  of  the  lands  maintained. 

Lord  WssTBUBT  said  he  thought  it  would  be  iig'udicious  to  add  the 
reservation  suggested  by  Lord  Colonsay,  for  nothing  in  the  record  in  any 
way  affected  the  question  as  to  the  sur£a[ce  of  the  land,  and  to  add  it  might 
only  lead  to  further  litigation. 

The  LoBD  Advocate  was  about  to  address  the  House  in  support  of  the 
suggestion  made  by  Lord  Colonsay,  and  intimated  that  the  word  ''assoilzie" 
had  a  technical  meaning  in  the  law  of  Scotland ;  and  if  the  Court  below 
assoilzied  defr.,  this  would  be  equivalent  to  a  final  judgment  for  defr.  on 
the  whole  merits  of  the  cause.     But 

Lord  Westbubt  said  it  was  quite  irregular  for  counsel  to  address  the 
House  after  judgment  had  been  delivered,  and  that  it  would  lead  to  endless 
arguments. 
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The  Lord  Chancellob — ^There  was  no  necessity  for  any  reseiyation  u 
to  the  surface  of  the  lands,  for  the  record  did  not  raise  or  touch  the  question, 
and  a  judgment  of  absolvitor  would  be  no  obstacle  to  any  future  action  on 
that  ground.     Reversed. 

BicHASDSON  V,  Flbmiko. —  July  28. 
(Not  Reported  in  Court  of  Session). 

Salmon  Fishings — Title, — Declarator  by  Sir  John  Richardson  of  Pitfonr 
that  Mrs  Fleming  of  Inchyra  had  no  right  to  fish  for  salmon  in  the  rlTei 
Tay  opposite  to  a  certain  part  of  his  lands  of  Caimie<  In  the  course  of 
the  pleadings  it  appeared  that  in  1745  there  was  a  contract  of  ezcambioD 
between  Sir  John's  predecessor  in  Fitfour  and  the  proprietors  of  Inchyra, 
and  the  result  of  the  exchange  was  that  a  small  piece  of  land  adjoining  the 
Tay  was  given  to  Fitfour.  This  piece  of  land  was  called  Pow  Meadow, 
and  abutted  for  about  85  yards  on  the  river.  Nothing  was  said  about  the 
salmon  fishing  opposite  to  Fow  Meadow.  The  proprietors  of  Inchyra  had 
continued  to  fish  as  before  opposite  Fow  Meadow,  though  it  now  fonned 
part  of  Caimie  and  Fitfour.  Evidence  was  given  of  the  state  of  possession 
for  forty  years  and  upwards.  The  Court  of  Session  held  that  no  tide  to 
the  fishing  in  the  disputed  place  had  been  shown  by  appt 

Lord  Chelmbfobi>— Both  parties  had  shown  a  prima  facie  title  to  sabnon 
fishings  in  the  Tay  opposite  their  respective  lands.  It  was  true  that  if  appt's 
title  had  not  been  met  by  evidence,  showing  that  Fow  Meadow  had  onlj 
been  recently  added  to  the  lands  of  Fitfour,  and  that  the  enjoyment  of  tiie 
fishing  had  not  changed,  there  might  have  been  sufficient  to  warrant  judg- 
ment in  his  favoiur  j  but  when  respt  proved  not  only  that  the  lands  of  Pow 
Meadow  had  been  added  by  an  exchange  to  the  lands  of  Fitfour,  but  that 
she  had  all  along  continued  to  fish  in  the  same  place  as  before  the  exchange, 
this  made  all  the  difference.  It  lay  on  appt.  not  only  to  prove  a  prima  Jack 
title,  but  also  to  prove  prescriptive  possession  under  the  title  for  forty  yean 
and  upwards,  and  this  he  had  fiuled  to  do.  He  was  bound  to  give  this 
affirmative  evidence,  and  he  had  failed  to  give  it. 

Lord  Westbuby  concurred,  and  thought  that  the  evidence  conclusivelj 
showed  that  appt  and  his  tenants  had  never  fished  on  the  spot  on  whicli 
they  now  claimed  to  fish,  but  had  been  always  excluded  by  respt  from 
doing  so.  The  enjoyment  held  by  the  respt.  had  been  referred  to  a  habile 
title,  and,  therefore,  the  interlocutor  should  be  affirmed. 

Lord  CoLONBAY  said  that  upon  the  evidence  of  title,  and  of  the  posses- 
sion held  of  the  fishing  in  this  part  of  the  river,  it  was  impossible  to  decide 
in  favour  of  appt,  and  he  entirely  concurred  in  the  proposed  judgmeol 
Affirmed. 


•A4U>bd_ 
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C^e  S^C£fi&BJi  fab  ^agajin^  anb  S&^rif  €amt  '^ti^Qxttx. 

SHERIFF  COURT  OF  ELGINSHIRE.— Sheriff  Smith. 

R  V.  M'Innm.— i^e6.  7,  1871. 

Proof  of  previoiu  convictions, — Ann  M'Innes  was  charged,  under  a 
criminal  libel  at  the  instance  of  the  Procurator-Fiscal,  with  the  crime  of  theft, 
aggravated  by  her  having  been  previously  convicted  of  theft.  The  aggrar- 
vation  so  charged  was  founded  on  two  previous  convictions,  said  to  have 
been  obtained  against  her  under  the  name  of  Ann  M'Neill,  before  the 
Sheriff  Court  of  Banfi&hire.  The  accused  pleaded  not  guilty.  The  trial 
(2ud  diet)  took  place  before  the  S.  S.  and  a  jury  on  7th  Feb.,  1871.  The 
evidence  of  the  theft  proceeded  in  the  usual  manner.  The  evidence  of  the 
alleged  previous  convictions  consisted  of  two  extracts  of  convictions  of  the 
Sheriff  Court  of  Banfishire  in  name  of  Ann  M'Neill,  and  of  the  evidence  of 
the  governor  of  the  Banff  prison,  who  was  adduced  as  a  witness,  and  who 
deponed  that  these  convictions  applied  to  the  accused. 

After  the  case  was  closed  on  the  evidence,  and  after  the  Procurator- 
Fiscal  had  addressed  the  jury  for  the  prosecution,  the  agent  for  the  accused, 
in  the  course  of  his  address  for  the  defence,  contended  that  there  was  no 
legal  evidence  of  the  alleged  previous  convictions,  that  the  extracts  pro- 
duced had  no  application  to  the  accused,  and  thus  the  evidence  of  one 
witness  was  insufficient  to  make  their  application  to  her. 

The  Procurator-Fiscal  maintained  that  according  to  the  practice  in  such 
cases  it  was  not  usual  to  adduce  more  than  one  witness  to  prove  the 
applicability  of  previous  convictions. 

The  Sheriff,  in  addressing  the  jury,  said,  '*  The  Procurator-Fiscal  is  quite 
right,  so  far,  in  his  statement  that  it  is  the  practice  of  criminal  courts,  in 
cases  where  the  previous  convictions  are  in  the  same  name  as  that  of  the 
accused,  to  hold  that  the  evidence  of  one  witness,  in  addition  to  the 
extract  of  the  conviction,  is  sufficient.  This  proceeds  upon  the  principle 
that  a  conviction  in  the  same  name  has  a  probable  or  presumable  application 
to  the  accused,  which  is  supplemented  and  rendered  complete  by  the  evidence 
of  a  creditable  and  competent  witness  that  it  applies  to  the  accused.  But  I 
am  not  aware,  and  I  am  not  able  to  tell  you,  that  in  any  case  in  which  the 
point  has  been  disputed  the  same  principle  or  the  same  practice  has  been 
held  applicable  where  the  previous  convictions  were  in  a  different  name  from 
that  of  the  accused.  I  am  also  unable  to  tell  you  that  there  is  any  principle 
of  law  on  which,  in  such  a  case,  the  evidence  of  one  witness  can  be  held  to 
be  sufficient  legal  evidence.  It  may  be  that,  in  the  present  case,  none  of 
us  may  have  any  moral  doubt  upon  the  point  The  governor  of  the  prison 
is  not  likely  to  be  mistaken  in  the  evidence  which  he  gave  us  in  regard  to 
it.  But  that  is  not  enough.  In  order  to  found  a  l^al  conviction  there 
must  be,  at  the  least,  either  two  witnesses,  or  the  equivalent  of  two 
witnesses,  to  each  separate  matter  of  charge.  Here  each  of  the  previous 
convictions  is  a  separate  matter  of  charge,  and  as  the  documents  produced 
to  prove  the  conviction  of  Ann  M'NeiU  not  only  do  not,  on  the  face  of  them, 
apply  to  the  prisoner  at  the  bar,  but  apparently  to  a  different  person 
altogether,  there  remains  nothing  to  shew  their  application  to  h<3r  but  the 
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evidonce  of  the  one  witness,  and  that  evidence  not  in  sapplement  or  la 
corroboration  of  these  documents  but  apparently  at  variance  with  the  terms 
of  them.  In  a  case  where  the  previous  conviction  is  in  the  same  name  as 
the  accasedy  and  in  regard  to  which  it  is  not,  in  practice,  nsnal  to  adduce 
more  than  one  witness,  the  document  and  the  witness  supplement  and 
corroborate  each  other,  and  the  evidence  is  in  every  legal  point  of  view 
sufficient.  In  the  present  case  the  witness  and  the  documents  rather  con- 
tradict than  corroborate  each  other,  and  if  the  wilness  were  any  person  less 
creditable  or  respectable  than  the  official  governor  of  the  prison,  the  danger 
of  any  departure  from  the  established  principles  of  the  law  would  at  once 
be  manifest  I  cannot,  however,  hold  that  the  quality  of  the  witness 
makes  any  difference  as  to  the  legal  principle  bearing  on  the  pointy  and  I 
cannot,  therefore,  advise  yon  in  law  that  you  have  sufficient  legal  evidence 
before  you  of  the  alleged  previous  convictions,'*  etc. 

The  jury  found  the  pursuer  guilty  of  theft  as  libelled,  but,  by  a  majority, 
found  the  previous  convictions  not  proven. 

Act.^A,  G.  AUan,  P.  F. Alt—i^iepherd. 


SHERIFF  COURT  OF  PERTHSHIRE.— Sheriff  Babolay,  LLD. 

In  Sequestration  of  John  Wilson. 

Bankruptcy — Sequestration — Personal  protection, — The  following  interlo- 
cutor was  pronounced  by  Sheriff  Barclay  in  the  sequestration  of  John 
Wilson,  cattle  dealer  in  Crieff,  in  an  appeal  by  the  trustee  against  the 
resolution  of  the  creditors,  and  a  petition  for  personal  protection : — 

Having  heard  parties*  procurators,  and  made  avizandum  with  the  pro- 
ceedings and  debate  :  Finds  that  the  appellant  does  not  complain  of  the 
state  of  the  vote,  nor  demand  a  scrutiny  thereof,  and  therefore  he  must  be 
held  as  admitting  that  the  renewal  of  the  personal  protection  of  the  bank- 
rupt has  been  voted  by  a  majority  of  creditors  in  number  and  valae: 
Therefore  refuses  the  appeal  for  William  Roy,  and  grants  the  prayer  of 
the  petition  by  the  trustee,  and  renews  the  personal  protection  of  the 
bankrupt  for  twenty-one  years  from  and  after  the  28th  day  of  May  hist; 
but,  under  the  extraordinary  circumstanced  of  the  case,  finds  no  expenses 
due,  and  decerns. 

Note. — This  is  truly  an  extraordinary  case.  The  bankrupt's  estates  were 
sequestrated  somewhere  about  the  19th  February,  1869,  and  the  Sheriff- 
Substitute  is  under  the  impression  that  there  was  either  a  sequestration  or 
process  of  cessio  at  the  bankrupt's  instance  some  years  before.  The  custo- 
mary protection  was  granted  until  the  first  meeting  of  creditor&  At  the  next 
meeting  of  creditors  personal  protection  was  renewed  for  three  months.  At 
the  second  general  meeting  the  renewal  of  the  personal  protection  was 
refused.  At  a  subsequent  meeting  an  offer  of  composition  of  Is  in  the 
pound  was  rejected;  but  at  the  same  time  the  personal  protection  of  the 
bankrupt  for  three  months  was  carried  by  a  majority,  chiefly  by  the  vote 
of  the  concurring  creditor,  who  ranks  for  X457  14s  7d,  and  who  therefore 
may  be  said  to  have  the  sole  control  of  the  sequestration.  On  the  expiry 
of  the  last  term  of  renewal  no  attempt  was  made  for  a  farther  personal 
protection.  The  appellant,  seizing  the  opportunity,  incarcerated  the 
bankrupt  for  his  claim  of  over  j£100.    The  bankrupt  then  sued  for  the 
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benefit  of  cesaio,  and  ajflter  rnucli  procedure,  on  two  several  timesy  eessio  was 
refnsedy  and  this  decision  still  stands.  A  requisition  by  the  concurring 
creditor  was  again  made  to  the  trustee  to  call  a  meeting,  and  thereat,  in 
consequence  of  his  vote,  personal  protection  was  again  granted  to  the 
bankrupt  for  six  months.  The  bankrupt  thereon  applied  for  liberation, 
and,  after  certain  procedure,  the  Sheriff  granted  liberation  in  deference 
to  the  vote  by  the  creditors.  On  the  expiry  of  the  last  renewal,  a  meeting 
of  the  credijtors  was  again  called  on  a  requisition  by  the  concurring  creditor, 
when  the  protection  was  renewed  for  twelve  months.  On  the  expiry  of 
the  twelve  months  a  meeting  was  again  called  on  the  requisition  of  the 
concurring  creditor.  At  this  meeting  that  gentleman  asked  the  bankrupt 
what  was  his  age,  and,  receiving  the  answer  that  he  was  sixty  years  of  age, 
moved  and  carried  a  resolution  granting  the  bankrupt  personal  protection 
for  twenty-one  years,  which  is  equivalent  to  a  protection  for  life.  It  is  not 
denied  that  the  bankrupt  is  carrying  on  business  under  coverture.  The 
vihole  estate  which  has  been  realised  amounts  to  £169  7s  8d,  whilst  no 
dividend  has  yet  been  declared,  the  period  for  making  such  having  been 
from  time  to  time  postponed  by  the  Commissioners.  The  effect  of 
this  extraordinary  resolution  is  not  only  equivalent  to  the  reversal  of  the 
Sheriff's  twice-repeated  decision  refusing  the  bankrupt  the  benefit  of  eessio, 
bat,  farther,  it  is  granting  him  that  benefit,  and  to  a  greater  extent  than 
decree  of  eessio  could  have  done.  The  Sheriff  would  gladly  interfere  to 
protect  the  minority  of  creditors,  and  specially  the  appellant,  if  he  had  the 
power;  but  it  clearly  appears  to  him,  by  the  44th  section  of  the  Seques- 
tration Act  1856,  that  the  whole  power  is  given  to  the  creditors,  who 
alone  are  entitled  to  resolve  that  personal  protection  ought  to  be  "  granted 
to  the  bankrupt  for  such  time  as  they  may  think  fit"  The  Lord  Justice- 
Clerk,  in  the  case  of  Hall^  24th  November,  1866,  remarked — "  The  renewal 
of  the  personal  protection  is  entirely  within  the  will  and  pleasure  of  the 
creditors;  it  depends  simply  upon  the  pleasure  of  the  creditors." 

Act. — Oraham, Alt — McLaren, 


SHEBIFF  COURT  OF  PERTHSHIRE.— Sheriff  Babolat,  LLD. 

Chief  Constable  of  Fjsbthshibb  i;.  the  Caledonian  Railway  Company. 

WeighU  and  Measures — 5  and  6  Wm,  IV,,  c,  65 — Railway  Clatues  Con- 
tolidaUon  Act,  u.  91-95. — The  inspector  of  weights  and  measures  for 
the  county  of  Perth  seized,  at  Luncarty  Station,  several  weights  used 
for  a  steelyard,  some  of  which  were  unstamped,  and  some  deficient 
according  to  imperial  standard.  The  chief  constable,  Mr  Gordon,  sued 
the  Caledonian  Railway  and  the  station-master  at  Luncarty  for  the  statu- 
tory penalties.  It  was  pleaded  in  defence  that  the  railway  statutes  ex- 
empted railway  steelyards  from  the  operation  of  Act  5  and  6  William 
IV.,  c.  65,  and  from  inspection  by  the  county  inspector.  Evidence 
was  led  in  support  of  the  prosecution.  Sheriff  Barclay  issued  the 
following  notes: — 

The  fects  are  that  the  county  inspector  of  weights  and  measures  seized, 
at  the  Luncarty  Station  of  the  Caledonian  Railway,  a  number  of  weights 
used  for  a  steelyard,  all  which  weights  represent  imperial  weights,  but 
some  were  unstamped  and  several  deficient  from  the  standards. 
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The  defenders  contend  that  their  steelyards  and  weights  are  eismpt 
from  the  operation  of  the  Uniformity  Statate,  and  arOi  therefore,  not  under 
the  saperintendence  of  the  county  inspector. 

It  appears  that  the  Inspector  takes  snnreillance  of  the  North  British  and 
Highland  Bailways  so  far  as  within  the  county,  and  regularly  inqwets 
their  steelyards  and  weights.  The  Caledonian  Company  have  an  arrange- 
ment with  a  house  in  Liverpool  (Pooly  &  Co.),  who  manufacture  stedysnls 
in  large  quantities,  and  have  servants  who  periodically  examine  sad 
adjust  the  weighing  machines  on  great  numbers  of  lines  of  railway,  including 
the  Caledonian.  There  are  two,  if  not  more,  descriptions  of  steelyards. 
The  one  in  question  is  of  the  old  Eoman  model,  worked  by  a  aenes  of 
weights  known  as  imperial.  But  another  is  of  modem  invention,  where 
the  weight  (if  it  can  be  so  called)  is  of  no  known  denomination,  bat  is  part 
of  the  machine,  receiving  its  value  by  being  moved  on  a  lever  to  certain 
notches.  The  Sheriff  has  inspected  a  machine  identical  with  that  at 
Luncarty  (the  one  in  question),  and  also  a  machine  made  by  Pooly  &  Co., 
on  the  notch  system,  marked  with  imperial  quantities. 

The  question  first  in  order  is  whether  the  machine  and  weights  io 
question  fall  within  the  Act  of  William  lY.,  a  63.  The  22d  section 
answers  the  question  unmistakably  in  the  affimative.  "  It  applies  to  all 
weights  and  measures  whaieuer^  used  for  buying  and  selling,  or  for  the 
collecting  of  tolls  or  duties,  or /or  {he  making  of  any  charga  on  the  convey 
anee  of  any  goods  or  merchandise,**  It  was  proved  that  the  Luncarty 
steelyard,  with  the  relative  weights,  are  used  for  making  charges  on  the 
conveyance  of  goods  and  mercLindise. 

The  28th  section  authorises  the  inspector  to  enter  any  place  of  the 
description  above  set  forth,  and  to  *'  examine  all  weights,  measures,  steel- 
yards, or  other  weighing  machines,  and  on  any  being  found  light,  or 
otherwise  unjust,  the  same  are  liable  to  be  seized  and  forfeited,  and  a 
penalty  is  imposed  upon  the  persons  in  whose  possession  the  same  shall  be 
found."  As  the  Sheriff  has  often  decided,  it  is  not  necessary  for  a  convic- 
tion to  prove  the  use  of  the  faulty  weights.  Possession  in  the  specified 
place  is  sufficient. 

It  was  contended  for  the  defence  that  the  Weights  and  Measures  Act  is 
superseded  by  the  Railway  Consolidation  Act  8  and  9  Vict.,  cap.  33  (ss.  91, 
95,  inclusive).  No  reference  in  this  or  in  any  other  Railway  Act  ia  made 
to  the  uniformity  statute.  Public  statutes  are  not  to  be  set  aside  by 
mere  inference  in  statutes  of  later  date.  The  sections  founded  on  merelj 
impose  on  senders  of  goods  the  obligation  to  specify  "  the  number  and 
quantity  (not  weights)  of  goods  *'  sent  on,  and  if  a  dispute  arise  as  to  the 
diarge  on  goods  there  is  then  regulation  for  the  ascertainment  of  the  tnie 
state  of  the  fact.  This  has  not  the  most  distant  reference  to  the  non- 
necessity of  using  imperial  weights,  but  much  the  other  way. 

The  Sheriff  is  of  opinion  that  there  is  nothing  in  the  Railway  Acts  to 
render  them  independent  of  the  Weights  and  Measures  Act  The  county 
inspector  is  authorised  by  the  Act  to  inspect  the  defenders*  station  where 
goods  are  weighed  and  charged  for  conveyance,  as  he  is  in  use  to  do  vith 
the  other  railways  within  his  territory.  Where  he  finds  weights  purport- 
ing to  be  imperial,  unstamped,  and  deficient,  he  is  entitled  to  seize  them, 
and  the  company  is  exposed  to  the  penalty.  It  was  represented  that  the 
deficiency  in  the  weights  made  a  very  trifling  result  when  on  the  steelyard; 
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and,  indeed^  so  &r  as  regards  the  railway  charges,  the  deficiency  was  against 
the  company  and  in  favour  of  the  public,  but  the  other  way  when  that 
weight  sdso  regulates  the  price  between  seller  and  buyer,  as  is  often  the 
case.  But  according  to  the  law  it  does  not  matter  how  the  defectiye 
weights  are  applied^  nor  to  what  extent  is  the  result,  or  on  what 
party  rests  that  loss.  Sufficient  that  the  Legislature  have  authoritatively 
declared  that  there  must  exist  precise  accuracy,  and  provided  a  superin* 
tendence  to  ensure  that  accuracy  and  protect  the  public.  It  is  not  in  the 
case,  and  therefore  not  for  the  Sheriff,  to  express  any  opinion  whether  the 
improved  steelyard,  where  the  weight  is  not  according  to  a  standard,  but 
forms  part  of  the  machine,  is  subject  to  the  scrutiny  of  the  inspector.  He 
inclines,  however,  to  the  opinion,  that  at  least  such  steelyards,  whatever  be 
their  construction  and  operation,  are  under  the  statute,  and  that  the  mere 
superintendence  by  their  inventor  or  manufacturer  is  fkr  from  being  satis- 
factory to  the  public,  and  cannot  supersede  the  surveillance  of  the  public 
officer.  But  in  the  present  case  he  has  to  deal  with  the  usual  and  well 
known  machine,  to  the  use  of  which  imperial  weights,  and  no  other,  are 
absolutely  necessary  for  its  doing  justice  to  all  concerned." 

On  a  subsequent  calling  of  the  case  the  company  agreed  that  their 
steelyards  should,  like  that  of  other  companies,  be  subject  to  the  scrutiny 
of  the  county  inspector,  whereon  the  Sheriff  imposed  the  modified  penalty 
of  10s,  with  30s  of  costs  on  the  company,  but  in  respect  that  the  station- 
master  was  merely  the  servant  of  the  company,  he  disnussed  the  case  as 
to  him. 


SHERIFF  SMALL  DEBT  COURT  OP  PERTHSHIRE.— 

Sheriff  Babolat,  LLD. 

A.  V.  B.-^une  27,  1871. 

Agent  and  Client — Expenses — Taxation — Geasio, — ^In  an  action  in  the 
Small  Debt  Court  at  the  instance  of  a  solicitor  against  his  client,  it  was 
admitted  that  on  one  branch  of  the  account  the  agent  had  agreed  to  charge 
only  his  outlays  in  case  of  non-success,  and  in  a  cessio  not  to  charge  the 
expense  of  a  reclaiming  petition  to  the  Sheriff.  Other  points  of  practice 
arose  in  course  of  the  case,  which  were  disposed  of  by  the  following 

Ncta, — Some  of  the  points  which  have  arisen  in  this  case  are  of  great 
professional  importance,  and  of  some  nicety. 

Ist.  The  agent,  having  in  consequence  of  his  bargain  been  found  entitled 
only  to  his  outlays  on  one  branch  of  his  account,  the  question  has  arisen, 
Are  copies  of  the  pleadings  outlay t? 

In  England,  copies  of  law  papers  are  made  by  law  stationers  and 
separately  charged.  In  Edinburgh,  a  certain  sum  for  each  page  is 
commonly  paid  to  clerks,  and  a  higher  sum  charged  by  the  agent  against 
the  parties.  In  the  provinces  of  Scotland  there  is  neither  of  such  charges; 
but  then  the  agent  has  clerks  on  salary,  and  there  is  the  necessary  concomi- 
tants of  stationery.  The  Sheriff-Substitute  was  of  opinion  that  one  half  of 
the  charge  allowed  by  the  table  might  reasonably  be  allowed.  Perceiving, 
however,  the  importance  of  the  matter  as  a  rule  of  practice,  he  put  the 
question  to  the  auditor  of  the  Supreme  CourtS|  and  to  the  like  officer  in 


496  NOTES  OF  CASE3  IN  SHERIFF  COURTS. 

the  very  extensive  Sheriff  Conrt  at  Glasgow.  The  hitter  gentleman  stoUd 
that  the  point  had  never  occurred  in  his  practicci  bat  ^*  were  I  asked  to 
decide  the  point,  I  would  be  inclined  to  hold  that  half  the  expense  of  the 
copies,  or  6d  a  sheet,  should  be  allowed  as  outlay.*'  The  auditor  of  the 
Supreme  Courts  writes,  "  In  my  opinion,  one  half  of  the  copying  charges 
should  be  allowed  as  outlay.  I  have  so  dealt  wUh  the  matter  ogam  md 
again.** 

The  Sheriff-Substitute  is  thus  confirmed  in  his  opinion,  and  directa  the 
auditor  to  deal  with  the  taxation  accordingly. 

2d.  The  next  question  is,  on  what  scale  ought  agents'  accounts  in  oasaiones 
to  be  taxed)  By  the  agent  here  the  highest  scale  is  sought  By  the  client, 
the  medium,  or  scale  above  £25,  applicable  to  actions  to  compel  perform- 
ance of  fact,  is  sought  to  be  the  proper  rule.  As  there  is  bat  one  scale 
in  Supreme  Court  practice,  the  auditor  of  that  court  could  give  no  informa- 
tion ;  but  the  auditor  of  the  Sheriff  Court  at  Glasgow  (where,  perh^,  as 
many  of  this  class  of  actions  occur  as  in  all  Scotland  beside),  states  that 
the  practice  there  is  "  to  tax  accounts  for  cessios  whether  in  applying  for 
or  opposing  them,  on  the  medium  scale  as  being  an  ad  factum  praatandum 
case." 

Any  other  scale  seems  to  be  without  foundation  and  capricion&  The 
incarcerator's  debt,  the  amount  of  the  debtors'  liabilities,  or  the  extent  of 
his  assets,  may  clum  a  place  in  the  adjudication,  but  all  are  equally 
fallacious  as  guides.  The  only  object  is  the  simple  matter  of  fact — ia  the 
debtor  to  be  liberated  from  prison  and  imprisonment?  The  debts  remain 
in  all  their  pristine  vigour,  and  the  only  purpose  and  effect  is  relief  from 
prison,  which,  if  obtained  or  refused,  it  matters  not  whether  the  debtors' 
liabilities  be  £100  or  £1000,  or  his  assets  available  for  10s  in  the  £1,  or 
what  is  the  general  case,  nil  or  a  negative  quantity.  In  an  action  for  the 
same  object  it  appears  ridiculous  to  vary  the  scale  of  taxation  so  as  topbce 
one  account  at  the  rate  of  above  £25,  another  of  £50,  and  a  third  at  £100. 
The  "  lamentable  remed^^,'*  as  appropriately  termed  in  Eoman  law,  should 
stand  midway  between  the  extremes,  and  the  auditor  is  so  instructed. 

3d  There  seems  no  question  that  in  procedure  under  the  act  of  grace 
on  either  side,  the  lowest  scale  is  the  ample  and  fitting  remuneration.  The 
petitioner  is  the  "  poorest  of  the  poor,"  and  the  sum  in  dispute  is  in  Perth 
9d  in  the  day,  which  would  take  an  unusual  length  of  detention  before  it 
could  reach  £25. 

4th.  As  the  disposition  omnium  honorum  is  charged  not  on  the  ad  tfalorm 
scale,  but  on  '^  regulation  fees,'*  the  agent  under  the  table  is  entitled  in 
addition  to  all  necessary  letters. 

5th.  The  letters  to  creditors  by  the  agent  soliciting  their  concurrence  in 
opposition  to  the  cessio  should  not  be  allowed,  unless  proved  to  have  been 
written  with  the  consent  or  knowledge  of  the  client,  not  being  proper 
judicial  procedure. 

6th.  The  agent  having  undertaken  to  liberate  the  client  from  the  ex- 
pense of  the  appeal  to  the  Sheriff,  he  is  not  entitled  to  the  expense  of  the 
petition^  nor  any  items  connected  therewith,  or  the  appeal. 

Actr-SkeeU Alt. — While. 
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Will — Tesiamentarif  capacity — Ddunom  unconnected  with  diiponUon  of 
property, — The  mere  fact  that  a  testator  ia  subject  to  insane  delusions  is 
not  sufficient  reason  why  he  should  be  held  to  have  lost  his  right  to  make 
a  will,  if  the  jury  We  satisfied  that  the  delusions  have  not  affected  the 
general  faculties  of  his  mind,  and  cannot  have  influenced  him  in  any 
particukr  disposition  of  his  property. — Banks  v.  Goodfsllow,  39  L.  J.  Q.  B. 
237. 

Nboligence — Carrier — Contract  to  carry  passengers — Dangerous  trap — 
Invitation.'^''D^h.  was  owner  of  steam  vessels  for  carriage  of  passengers 
from  M.  to  L.  The  practice  was  to  take  the  passengers  from  the  shore  at 
M.  to  a  hulk  in  the  harbour,  where  they  remained  until  the  steamer  arrived 
which  was  to  convey  them  to  L.  The  hulk  did  not  belong  to  deft.,  but  he 
had,  under  an  agreement  with  the  owner,  secured  the  right  to  use  it  for  the 
embarkation  of  passengers,  and  he  had  a  ticket  office  on  the  upper  deck  of 
it,  where  the  passengers  paid  their  fiures  and  received  their  tickets.  Pit. 
having  been  received  as  a  passenger  from  M.  to  L.,  was  accordingly  brought 
by  deft.'s  boat  to  the  hulk,  where  he  took  his  ticket,  and  remained  until 
the  steamer  for  L.  arrived.  On  its  arrival  pit  had  to  descend  by  a  ladder 
from  the  upper  to  the  lower  deck  of  the  htdk  in  order  to  go  on  board  the 
steamer,  and  in  doing  so,  without  being  guilty  of  negligence,  he  fell  down  a 
hatchway  at  its  footy  which  was  negligently  left  open  and  unprotected.  In 
an  action  for  an  injury  pit  had  sustained  by  his  fall: — Held^  that  deft,  was 
responsible,  on  the  ground  that  he  had  committed  a  breach  of  his  contract 
as  carrier  to  use  due  care  in  conveying  pit.  from  the  shore  at  M.  to  L.,  and 
hdd  (Brett,  J.,  dub.),  that  although  the  hulk  was  not  defk.'s,  he  had  the  use 
of  it  for  passengers  sufficiently  to  make  him  responsible  for  its  state,  and  he 
was  therefore  liable,  on  the  ground  that  he  haid  held  out  an  invitation  to 
pit  to  go  where  there  was  a  dangerous  trap. — John  v.  Bacon,  39  L.  J.  C.P.  365. 

Compensation — For  lands  taken — Grave-yard — Consecrated  ground — 
Interest  of  rector. — By  the  Metropolis  Improvement  Act,  1863,  the 
Metropolitan  Board  of  Works  were,  for  the  purpose  of  making  a  new  street, 
empowered  to  take  portions  of  the  grave-yards  attached  to  certain  parish 
churches.  The  plaintiff,  the  rector,  claimed  compensation  under  the  Lands 
Clauses  Consolidation  Act,  1845  (incorporated  with  the  Metropolis 
Improvement  Act,  1863),  in  respect  of  the  lands  so  taken,  of  whicli  he  was 
owner: — ffeld,  that  he  was  entitled  to  be  compensated  for  the  loss  which 
he  suffered,  but  that  he  was  not  entitled  to  be  compensated  upon  the 
principle  of  treating  the  lands  as  secularised,  and  therefore  as  being  of 
greater  value  than  they  were  while  in  his  hands,  and  while  they  were 
Jippropriated  to  spiritual  purposes. — StMing  v.  The  Metropolitan  Board  of 
H^orfe,  40  L.  J.  Q.B.  1. 

Lex  Loci — Action  in  this  country  for  vtrongs  committed  in  the  colony — 
ice  of  indemnity  by  colonial  legislature — Bepugnancy  to  English  law, — ^An 
Act  passed  by  a  colonial  legislature,  indemnifying  persons  against  the 
consequences  of  anything  done  in  the  suppression  of  a  rebellion  in  the 
colony  may  be  pleaded  in  bar  to  civil  proceedings  in  this  country,  as  such 
a  statute  is  neitiier  contrary  to  any  positive  law  of  this  country,  nor  to  the 
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principles  of  natural  jostice.  The  validiiy  of  snch  a  Btatute  is  not  affected 
by  the  fact,  that  the  governor  of  the  colony,  who  necessarily  joined  in 
passing  it,  was  thereby  enabled  to  indemnify  himself  firom  the  oonseqnences 
of  ille^  acts  committed  by  him.  A  confirmed  Act  of  the  local  legialatme, 
lawfully  constituted,  whether  in  a  settled  or  conquered  colony,  has,  as  to 
matters  within  its  competence  and  the  limits  of  its  jurisdiction^  the  operation 
and  force  of  sovereign  legislation,  though  subject  to  be  controlled  by  the 
Imperial  Parliament.— PAi//i>«  v.  Eyrt  (Ex.  Ch,),  40  L.  J.  Q.  B.  28. 

Banking  Company — Failure  of  amalgamation — Liability  far  calls— 
Estoppel, — Two  limited  banking  companies,  the  H.  bank  and  the  I  bank, 
entered  into  an  agreement  of  amalgamation,  whereby  the  L  bank  was  t  • 
transfer  their  business  and  assets  to  the  H.  bank,  and  the  shareholders  of 
the  I.  bank  to  be  entitled  to  shares  additionally  issued  by  the  EL  bank  oq 
certain  terms,  amongst  which  was  the  'term  that  their  payments  to  the  L 
bank  were  to  be  allowed  pro  tanto.  The  defendant,  a  shareholder  in  the  1. 
bank,  received  a  circular  announcing  the  amalgamation,  and  offering  hin 
shares  on  the  terms  of  the  arrangement,  and  he  applied  for  shares  on  those 
terms  and  paid  a  certain  sum  for  premium  and  deposit.  The  shares  were 
allotted,  notice  given  him,  and  certificates  prepared,  but  he  did  not  applj 
for  them,  and  took  no  notice  of  three  calls  made  in  the  ensuing  jear. 
About  a  year  afterwards,  the  amalgamation  was  set  aside  in  equity  as  ultra 
vires,  and  the  assets  of  the  I.  bank  ordered  to  be  repaid.  In  an  action  for 
calls  by  the  H.  bank : — Held,  that  the  validity  of  the  amalgamation  vas 
the  foundation  of  the  whole  matter;  that  there  was  mutual  mistake;  and 
that  neither  in  fact  nor  by  estoppel  was  the  defendant  a  shareholder  and 
liable  for  calls. — Bank  of  Hindustan,  China,  and  Japan  {Lim.)  v.  Alison, 
40  L.  J.  C.  P.  1. 

CoNTRXBUTOBY — Reconstruction — Transfer  of  shares. — ^A  company  was 
wound  up  voluntarily  for  the  purpose  of  reconstruction  by  the  formation  of 
a  new  company  with  new  articles : — Held,  that  a  shareholder  in  the  old 
company  who  had  given  notice  of  his  dissent  from  the  arrangement, 
and  had  under  s.  161  of  the  Companies'  Act,  1862,  required  the 
liquidators  to  purchase  the  interest  held  by  him  in  the  old  company, 
could  only  seU  his  interest  in  the  assets  of  the  company  in  liquidation,  and 
not  his  snares  in  it;  and,  therefore,  that  a  transfer  by  him  of  his  shares  to 
the  liquidators  was  ultra  vires,  and  did  not  discharge  him  from  his  liabilitv 
to  be  put  on  the  Hst  of  contributories  of  the  old  company. — In  re  Imperial 
Land  Company  of  Marseilles;  Vining's  case,  40  L.  J.  Ch.  79. 

Debentube  Bond — Payable  to  hearer — Promissory  note. — Instruments 
were  issued  by  a  company  (whose  directors  were  empowered  to  draw, 
accept,  or  endorse  negotiable  instruments)  which  were  in  the  fonn  of 
debenture  bonds,  but  which  bound  the  company  to  **  pay  to  the  bearer  "  :— 
Held,  that  such  instruments  were  promissory  notes  which  passed  to  the 
bearer  free  from  any  equities  which  might  have  attached  to  them  as  between 
the  company  and  the  original  holders. — Be  Imperial  Land  Company  (^' 
Marseilles;  ex  paiie  Dd>enture  Holders,  40  L.  J.  Ch.  93. 

Railway  Company — Ejectment  for  taking  possession  vnihout  content  of 
owner — Interests  omitted  to  he  purchased — Lands  Clauses  Consolidatim  Ad, 
1845,  s.  134-— Notice  to  treat  not  acted  upon. — In  1856,  the  O.  W.  and  R 
Co.  took  possession  of  a  piece  of  land|  a  portion  of  which,  undefined  bj 
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boandaries^  belongoJ  to  F.  Sacli  possession  was  taken  without  F.'s  consent, 
and  without  compliance  with  the  provisions  of  s.  84  and  85  of  the  Lands 
Claoses  Consolidation  Act,  1845  (8  <fe  9  Vict.,  c.  18),  and  F.  being  unable 
to  define  the  boundaries  of  her  land,  the  company  continued  in  possession, 
find  constructed  a  railway  ou  the  land  without  F.'s  consent,  and  refused  to 
pay  her  anything  in  respect  of  her  land.  In  1868,  pit.  claiming  title  under 
F.,  brought  an  action  of  ejectment  against  the  company,  and  recovered 
judgment,  and  possession  was  delivered  to  him  by  the  Sheriff  under  a  writ 
of  possession.  The  company,  however,  continued  to  mn  their  trains  over 
the  land,  and  pit.  filed  a  bill  against  them  for  an  injunction  to  restrain  the 
trespass.  Thereupon,  the  company  served  pit  with  notice  of  their  intention 
to  summon  a  jury  for  the  purpose  of  ascertaining  the  value  of  the  land, 
ander  a  notice  to  treat  served  upon  F.  in  1856,  but  which  notice  had  until 
then  been  treated  by  both  parties  as  non-existent,  and  pit.  filed  a  second 
bill  for  an  injunction  to  restrain  the  company  from  summoning  a  jury :— 
Eddy  rev.  decision  of  Malins,  Y.  C,  that  pit.  was  entitled  to  both  injunc- 
tions. Held  also,  that  the  case  did  not  come  within  s.  124  of  the  Lands 
Clauses  Consolidation  Act,  relating  to  interests  omitted  by  mistake  or  in- 
advertence to  be  purchased. — Strdton  v.  G,  W.  and  Brentford  Ry.  Co.,  40 
L  J.  Ch.  50. 

Carbisbs  by  Railway — Negligence — Liability  for  luggage  placed  in  the 
carriage  loith  the  passenger. — The  liability  of  common  carriers  to  insure  the 
safe  delivery  of  goods  does  not  attach  to  a  railway  company  in  respect  to 
passengers'  luggage  which  is  not  put  in  the  usual  luggage  van,  under  the 
entire  control  of  the  company,  but  is  placed  in  the  carriage  with  the 
passenger  and  under  his  control.  With  respect  to  luggage  so  placed,  the 
obligation  of  the  railway  company  is  only  to  take  reasonable  care  of  it, 
and  consequently  the  company  will  not  be  responsible  for  its  loss  unless 
occasioned  by  their  negligence. 

In  an  action  by  a  passenger  against  a  railway  company  for  not  safely 
carrying  his  portmanteau,  which  formed  his  luggage,  the  evidence  was  that 
pit  had  the  portmanteau  put  into  the  same  carriage  with  him,  and  that  in 
the  course  of  the  journey  he  got  out  for  refreshment  at  a  station,  and  upon 
returning  fiiiled  to  find  his  carriage,  and  completed  his  journey  in  another 
carriage  in  the  same  train.  He  aiterwards  obtained  his  portmanteau,  but 
cat  open  and  without  a  portion  of  its  contents,  which  had  been  abstracted 
by  some  one  in  the  carriage  after  pit  had  left  it  The  jury  found  that 
there  was  no  negligence  on  the  part  of  deft.'s  servants,  and  that  pit,  having 
assumed  the  personal  control  of  the  portmanteau,  had  by  his  negligence 
contributed  to  the  loss : — Held^  that  the  general  liability  of  the  defts.  was 
under  the  circumstances  modified  by  the  implied  condition  that  pit.  should 
use  reasonable  care,  and  that  as  the  loss  was  occasioned  by  his  neglect  to 
do  so,  and  would  not  have  happened  without  such  neglect,  defts.  were 
entitled  to  have  the  verdict  entered  for  them. — G.  W.  By.  Co.  v.  TcUley, 
40  L  J.  C.  P.  9 

GHABTEE-PiiBTY — Construciton — **Oais  or  other  lawful  merchandise** — 
London  Baltic  rates. — A  charterer  agreed  to  load  at  Archangel  a  full  and 
complete  cargo  of  oats  or  other  lawful  merchandise,  which  the  shipowners  were 
to  (deliver  "  on  being  paid  fireight  at  the  rate  of  4<  Qd  per  320  lbs.  for  oats,  and 
if  any  other  cargo  be  shipped  in  full  and  fair  proportion  thereto,  according  to 
the  London  Baltic  printed  rates."    The  cargo  shipped  consisted  of  flax  and 
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other  light  articles  (all  mentioned  in  the  London  Baltic  rates)  i.e.,  of  as 
much  as  the  ship  could  safely  carry  of  such  light  articles;  which  rendered 
the  shipment  of  120  tons  of  ballast  necessary: — ffeld^  that  the  chartoer 
had  a  right,  in  the  absence  of  any  stipulation  to  the  contrary  expressed  or 
implied,  to  ship  a  fall  and  complete  cargo  of  any  one  or  more  of  the  articles 
constituting  lawful  merchandise  within  the  meaning  of  the  charter-party, 
and  that  when  he  had  supplied  a  full  and  complete  cargo,  it  was  the  ship- 
owner's duty  to  procure  the  ballast  necessary  for  that  cargo;  that  in  tius 
case  no  stipulation  to  the  contrary  was  expressed  by  the  words  "in  M 
and  fair  proportion*'  in  the  charter-party,  nor  was  any  snch  stipulation 
implied  by  law;  so  that  the  shipowner,  not  being  protected  fifom  the 
extreme  use  by  the  charterer  of  his  privilege,  could  not  recover  from  him 
more  than  the  freight  payable  according  to  the  London  Baltic  rates  on  the 
quantities  of  the  severid  articles  actually  shipped — Sauihcanpttm  Stem 
Collier,  ikc,  Co,  {Lim.)  y.  Clarke  (Ex.  CL),  40  L.  J,  Ex.  8. 

Dam  AGES — Contract  to  indemnify  assignor  of  agreement  for  lease  agaisui 
breaches  of  covenant — Extra  costs  in  action  against  assigrwr, — Ixi  conaidmtioii 
of  B.  promising  to  assign  to  A.  all  his  interest  in  an  agreement  by  which  K 
held  certain  premises,  A.  undertook  to  indemnify  B.  against  breaiches  of  the 
covenants  and  conditions  in  the  agreement  No  assignment  was  executed, 
but  A.  entered  and  held  possession  of  the  premises  till  the  expiration  of  E's 
term  (letting  them  fedl  out  of  repair)  when  B.  was  sued  by  Ms  landlord  hi 
dilapidations.  After  giving  A.  notice  of  the  action,  B.  paid  X30  into  Oourt, 
which  the  jury  found  to  be  enough : — Edd,  in  an  action  brought  by  E 
against  A.  on  his  promise  to  indemnify  him,  that  a  good  consideratioQ 
appeared  for  the  promise,  and  that  B.  was  entitled  to  recover  as  damages 
the  extra  costs  necessarily  incurred  by  him,  over  and  above  the  taxed  costs 
paid  to  him  in  defending  the  former  action. — Howard  v.  LopegrofK,  40 
L.  J.  Ex.  13. 

Will — StgvuOare  of  iesUOor  found  caneeUed — Burden  of  'proof  azUiimt 
of  caneeUation.^^TeBiaioT  made  his  will  in  1834,  and  upon  his  death  in 
1870  the  will  was  found  among  his  papers  with  his  signature  cancelled. 
If  it  was  done  before  the  Wills  Act  (1  Vict,  c  26)  came  into  operation,  it 
would  amount  to  a  revocation :  if  after  the  Wills  Act  it  would  not  amount 
to  a  revocation : — Held,  that  it  lay  upon  the  party  who  alleged  the  revocation 
of  the  instrument  by  cancellation  to  prove  that  the  cancellation  took  place 
before  the  Wills  Act  came  into  operation,  and  that  in  the  absence  of  such 
proof  the  will  was  entitled  to  probate. — Benson  v.  Benson,  40  L.  J.  Fr. 
and  M.  1. 

CoNTBACT — Prind^l  and  agent — Mistake  in  tdegram. — Deft  wrote  to 
pits,  enquiring  upon  what  terms  they  could  supply  him  with  fifty  rifles. 
Pits,  having  answered,  stating  terms,  they  recdved  a  telegram  from  deft 
directing  them  to  forward  "the  rifles."  They  accordingly  forwarded  flfty 
rifles.  It  turned  out  that  the  message  as  directed  to  be  sent  by  deft  "^ns 
for  'Hhree"  rifles,  but  the  telegraph  clerk  had  mistaken  the  word  "three" 
for  "the."  DefL  refused  to  accept  more  than  three  rifles:— £reM»  '^  ^ 
action  for  the  price  of  the  remaining  forty-seven  rifles,  that  deft,  was  not 
bound  by  the  mistake  of  the  telegraph  derk,  and  pita,  therefore  could  act 
ireoover. — Henkd  v.  Pape,  40  L.  J.  ibL  15. 

CoMPAHT — Agreement  between  companies — UUra  vtret.— An  agreement 
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between  companies  A.  and  R  (neither  being  registered  nnder  the  Companies' 
Act,  1862)  for  the  transfer  of  the  busmess  of  A.  to  B.,  although  wholly 
ultra  vire8f  of  company  A.  nnder  its  deed  of  settlement,  may  be  carried  out 
by  registering  company  A.  under  that  Act,  and  then  passing  resolutions  for 
a  Yoliintary  winding  up  and  directing  the  liquidator  to  adopt  the  agreement. 
Soulhall  V.  Briti^  Mutual  Life  Auurance  Socitiy,  40  L.  J.  Gh.  97. 

Sai£ — Estoppel — Becognition  hy  vendor  of  sale  of  goods  to  second  vendee,--^ 
Defendant  being  possessed  of  a  quantity  of  barley  sold  eighty  quarters 
thereof  to  M.,  who  afterwards,  on  June  27,  sold  sixty  of  the  eighty  quarters 
to  plaintiff,  who  on  the  same  day  paid  the  price  and  forwarded  M.*s  delivery 
order  for  the  sixty  quarters  to  deft,  who  assented  to  the  same  on  the  29th. 
The  barley  remained  in  bulk  in  deft.'s  possession  until  July  7,  on  which 
day  pit.  sent  a  forwarding  order  to  deft.,  which  the  hitter  refused  to  comply 
with  on  the  ground  that  M.  had  in  the  meantime  become  bankrupt,  and 
that  the  barley  purchased  by  him  was  unpaid  for: — Held,  that  deft.,  by 
assenting  to  the  delivery  order  for  the  sixty  quarters,  was  estopped  from 
denying  pit's  right  thereto,  notwithstanding  that  the  price  of  the  barley 
was  paid  to  M.  contemporaneously  with  the  forwarding  of  the  delivery 
order  to  de^.— Knights  v.  Wiffin,  40  L.  J.  Q.  B.  51. 

Railway  Company — False  imprisonTnent — Master  and  servant — Plaintiff 
went  to  the  booking  office  of  defendants,  a  railway  company,  and  asked  for 
a  passenger's  ticket,  in  order  that  he  might  travel  upon  the  railway.  B.,  a 
ticket  clerk  in  the  employ  of  defts.,  handed  to  him  a  ticket,  and  also  money 
for  the  change  he  was  entitled  to  receive.  The  money  so  handed  to  pit. 
contained  a  foreign  coin,  which  he  refused  to  receive.  B.  refused  to  take 
it  back,  and  pit.  threw  it  down  upon  the  counter,  saying,  "  I  will  have  my 
right  money."  Thereupon  B.  seized  pit.  and  gave  him  into  custody, 
charging  him  with  putting  his  hand  into  the  till,  and  attempting  to  steal 
money  therefrom : — Held,  that  there  was  no  implied  authority  from  defts. 
to  give  pit.  into  custody,  and  that  in  an  action  brought  by  him  against  the 
company  for  Mse  imprisonment,  he  must  be  non-suited. — Allen  v.  L.  ds 
S.  W.  Sail  Co.,  40  L.  J.  Q.  B.  55. 

Mining   Lease — Covenant  to  perform  an  impossibilUy — Warranty. — 

Plaintiff  by  deed,  demised  to  defendimt  certain  veins  of  clay  under  certain 

lands  of  pit.  with  liberty  to  enter  upon  the  lands  for  the  purpose  of  getting 

the  day  for  a  certain  term,  paying  a  certain  royalty  per  ton  for  the  day 

dug.     After  covenants  on  the  part  of  deft,  to  pay  the  royalty,  to  cause  the 

clay  dug  to  be  conveyed  away  by  a  certain  canal,  to  make  trials  for  clay, 

to  fill  up  pits,  and  not  to  assign,  there  followed  a  covenant  by  him  to  dig 

ftu  aggregate  amount  of  not  less  than  1,000  tons,  nor  a  larger  quantity  than 

2,000  tons  of  day  in  each  year.     Pit.  sued  for  a  breach  of  this  last  covenant, 

alleging  that  deft,  did  not  dig  an  aggregate  amount  of  clay  of  not  less  than 

lyOOO  tons  in  each  year.     Deft,  pleaded  on  equitable  grounds  that  he  could 

not  dig  such  an  aggregate  amount,  because  there  was  not  such  an  amount 

of  day  under  the  Lmd,  and  that  the  performance  of  the  covenant  was 

impossible,  and  that  at  the  time  of  making  the  covenant,  the  impossibility 

was  unknown  to  the  deft.: — Held,  on  demurrer,  that  the  plea  was  good, 

and  that  defendant's  covenant  only  amounted  to  a  stipulation  as  to  the  rate 

at  which  the  day  was  to  be  raised  if  found,  and  did  not  amount  to  a 

wananty  that  day  to  the  amount  of  at  least  1,000  tons  in  each  year  could 

be  dog  on  the  land.~C2#n2  v.  WaiU,  40  L.  J.  G.  F.  36. 
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Charter-Pabty — "  Inwards  and  otiiicards  paying  the  usual  commssms.'' 
—  By  charter-party  made  between  plainti£&  and  defendant^  master  of  ao 
Italian  vessel,  it  was  agreed  that  the  ship  should  load  a  cargo  at  Glasgow 
and  proceed  therewith  to  San  Francisco,  where  she  should  be  consigned  to 
the  charterers'  agents  "  inwards  and  outwards,  paying  the  usual  commis- 
sions/' ....  and  so  end  the  voyage.  A  final  printed  clause  contained  a 
stipulation  that  pits.'  Glasgow  agents  should  report  the  ship  at  the  Custom 
House  "  on  her  return  to  her  port  of  discharge  in  the  United  Kingdom." 
The  vessel  was  duly  consigned  to  the  charterers'  agents  at  San  Frandsco, 
who,  on  her  arrival  there,  transacted  the  ^*  inwards  "  business,  and  received 
the  usual  commission  on  the  "  inwards  "  freight.  They  tendered  to  deft,  a 
homeward  cargo  which  he  declined,  but  he  offered  to  take  a  cargo  to  the 
Mexican  coast,  whither  he  was  going  in  order  to  fulfil  another  charter.  A 
cargo  for  that  destination,  however,  could  not  be  obtained,  and  the  ship 
sailed  in  ballast  to  Mexico  and  carried  thence  a  cargo  to  Europe  in 
pursuance  of  the  other  charter-party,  with  which  pits,  had  no  concern. 
Pits,  having  brought  an  action  for  breach  of  contract  to  recover,  as  damages, 
the  outwards  commission  which  would  have  been  earned  if  deft,  had 
accepted  a  homeward  cargo  at  San  Francisco,  and  brought  it  to  Europe,  as 
pits,  contended  he  was  bound  to  do : — Held,  that  no  such  obligation  was 
created  by  the  above-mentioned  clauses  of  the  charter-party,  which  merely 
amounted  to  a  proviso  that,  if  the  ship  were  engaged  on  a  voyage 
"  outwards,"  then  the  agents  should  be  frirther  employed,  and  should  be 
paid  commission  on  the  "  outwards  "  freight. — Gross  v.  Pagliano,  40  L.  J. 
Ex.  18. 

Foreign  Judgment — Mistake  astotke  English  law — Laches  of  pariies,— 
In  an  action  on  the  judgment  of  a  foreign  tribunal  having  jurisdiction  over 
the  defendant  and  the  cause,  the  &ct  that  the  judgment  proceeded  on  a 
mistake  as  to  English  law  is  no  more  a  defence  to  the  action  than  a  mistake 
as  to  the  law  of  some  third  country  incidentally  involved,  or  as  to  any  other 
question  of  fiict;  and  it  can  make  no  difiference  as  to  the  binding  ^ect  of 
the  judgment  whether  the  mistake  appears  on  the  £ftce  of  proceedings  or 
not.  Declaration  upon  the  judgment  of  a  French  Court.  Plea  setting  forth 
the  whole  proceedings  in  France;  by  which  it  appeared  that  pits.,  who  were 
Frenchmen,  sued  defta.  Englishmen,  on  a  charter-party  made  in  Engbind, 
which  contained  the  following  clause :  ''  Penalty  for  non-performance  of 
this  agreement,  estimated  amount  of  freight."  llie  Court  in  France  gave 
judgment  against  defts.  for  the  amount  of  freight  of  one  voyage,  on  the 
ground  that  the  charter-party  itself  fixed  the  amount  of  the  indemnity,  to 
which  either  of  the  parties  was  entitled  for  non-performance  by  the  other:— 
Held,  on  demurrer,  that  the  mistake  as  to  the  English  law  in  treating  the 
penal  clause  as  fixing  the  damages,  was  no  bar  to  the  action;  Blackburu 
and  Mellor,  J.  J.,  on  the  ground  that  defts.  could  not  plead  in  order  to 
relieve  them  firom  the  duty  of  paying  the  amount  awarded  by  a  foreign 
tribunal,  having  jurisdiction  over  them  and  the  cause,  that  judgment 
proceeded  on  a  mistake  as  to  English  law,  than  they  could  set  up  as  an 
excuse  that  there  had  been  a  mistake  as  to  the  law  of  some  third  country 
incidentally  involved,  or  as  to  any  other  quebtion  of  fact; — ^by  Hannen,  J., 
on  the  ground  that  the  mistake  was  as  to  a  matter  of  which  the  foreign 
court  could  only  be  informed  by  evidence ;  and  that  the  party  who  Med, 
to  produce  such  evidence,  could  not  afterwards  impeach  the  judgment  on 
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account  of  an  error  into  which  the  Coart  must  be  presumed  to  have  fallen 
in  consequence  of  his  default — Novdli  v.  JSossi,  2  B.  and  Ad.  757,  explained. 
—Godard  v.  Gray,  40  L.  J.  Q.  B.  62. 

Negugence — Railway  cornpany'-'Fire  Reading  from  combusHble 
maierials  on  hanks  of  the  railway, — In  an  action  charging  that  by  negligence 
of  defendants,  a  railway  company,  in  the  management  of  their  railway 
engines  and  banks,  cut  grass  was  heaped  on  the  banks  and  ignited,  and  a 
fire  occasioned,  which  spread  along  a  stubble  field  to  plt.'s  cottage,  and  set 
it  on  fire;  there  was  evidence  that  the  summer  being  exceptionally  hot,  the 
country  was  in  an  unusually  dry  state,  and  fires  had  in  consequence 
happened,  that  the  hedges  and  grass  on  the  banks  of  the  railway  had  been 
trimmed  by  defts.'  worsen,  and  the  trimmings  left  in  little  heaps  on  the 
banks  for  a  fortnight,  so  as  to  become  highly  combustible;  that  some  few 
minutes  after  a  train  had  passed,  a  fire  was  observed  on  one  of  the  railway 
banks,  which  consumed  some  of  these  trimmings,  and  burnt  through  the 
hedge  fence  into  a  stubble  field;  and  that  there  being  a  high  wind,  the  fire 
was  carried  across  the  field  and  over  a  lane,  to  pit's  cottage,  which  it  burnt: 
— Held  (Blackburn,  J.,  dubitanU),  that  there  was  evidence  of  negligence 
to  go  to  the  jury.  Held,  also,  per  iotam  Curiam,  that  negligence  being 
established,  defts.  were  liable  for  all  the  consequences,  although  tibe  extension 
of  the  fire  to  pit's  cottage  was  an  accident  which  no  reasonable  person 
could  have  anticipated. — Smith  v.  L,  and  S,  W,  Rail,  Co,  (Ex.  Ch).,  40 
L  J.  C.  P.  21. 

Master  and  Servant — Negligence — Shipping — Stevedore. —  K.,  a 
master  stevedore,  having  contracted  to  unload  deft's  ship,  employed  D., 
one  of  the  ship's  crew,  at  deft's  request,  to  assist  in  the  work.  E.  could 
have  refused  to  have  so  employed  D.  if  he  thought  him  incompetent;  and 
during  the  time  E.  employed  him  D.  could  not  have  been  employed  by  the 
master  of  the  ship  on  the  ship's  work,  and  though  he  was  paid  by  deft., 
such  pay  was  deducted  from  what  EL  received  for  the  unloading.  In 
the  course  of  such  employment  D.  so  negligently  worked  a  winch  used  in 
the  unloading  as  to  injure  pit,  one  of  E.'s  men,  with  whom  D.  was  put  to 
work  by  E.'s  foreman: — Heldy  that  deft  was  not  responsible  for  such 
injury,  as  at  the  time  of  the  accident  D.  was  not  working  for  deft.,  but  for 
K.— Murray  v.  Currie,  40  L.  J.  C.  P.  26. 

Carriers — Misdelivery — Ordinary  course  of  business. — H.,  agent  for 
obtaining  orders  for  pits.'  goods  in  Qlasgow,' directed  them  to  send  parcels  of 
goods  to  C.  &  Co.  and  T.  &  Co.  respectively,  giving  the  addresses  of  those 
firms  in  Glasgow.  Defts.,  in  accoroUmce  with  pits.'  instructions,  carried  the 
goods  to  Glasgow,  and  there  delivered  them  (having  observed  all  the  rules 
of  their  ordinary  course  of  business)  at  the  addresses  written  on  the  parcels. 
H.,  who  had  endorsed  delivery  orders  in  the  names  of  the  firms,  received 
the  parcels  at  both  addresses  and  made  away  with  them.  The  name  of  C. 
&  Co.  was  found  put  up  at  the  one  address,  but  there  was  no  such  name  or 
firm  as  T.  &  Co.  at  the  other : — Held,  that  defts.  having,  in  following  pits.' 
directions,  pursued  bona  fide  their  usual  course  of  business,  were  not  Hable 
for  misdeUveiy  in  the  case  of  either  parcel — M^Kean  ▼.  M^Iver,  40  L.  J. 
Ex.30. 

Scotch  Bankruptcy  Act  (19  &  20  Vict,  c.  79)  s.  90 — Examination  in 
bankruptcy  proceedings  at  the  instance  of  the  Scotch  cov/rt — Security  for  costs. 
— ^This  was  an  application  for  an  order  upon  a  Mr  Parke,  to  sbow  cause 
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why  he  should  not  be  committed  for  contempt  in  not  sabmitting  to  an 
examination  ordered  in  connection  with  matters  arising  out  of  tflie  bank- 
ruptcy of  Lambie,  against  whom  a  sequestration  had  been  obtained  in 
Scotland.  The  Scotch  court,  under  19  d^  20  Vict,  c.  79,  sec.  90,  had 
ordered  the  examination  of  Mr  Parke  in  connection  with  certain  transactions 
relating  to  a  ship,  part  of  the  bankrupt's  estate,  upon  which  Parke  claimed 
a  right  of  mortgage,  and  regarding  the  bona  fides  of  which  claim  the  coart 
desired  to  have  viva  voce  eyidence.  Parke  being  resident  in  England,  the 
application  was  made  to  the  London  Court  of  Bankruptcy  to  obtain  an 
order  for  his  examination  in  England,  under  s.  74  of  the  Bankruptcy  Act, 
which  enacts  inter  ali^,  "  any  order  made  by  the  court  in  Scotland  having 
jurisdiction  in  bankruptcy  shall  be  enforced  in  England  and  Ireland  .... 
by  the  courts  respectively  having  jurisdiction  in  buikruptcy  in  the  divinon 
of  the  United  Kingdom  where  the  orders  made  require  to  be  enforced,  in 
the  same  manner  in  all  respects  as  if  such  order  had  been  made  by  the 
court  required  to  enforce  the  same  in  a  case  of  bankruptcy  within  its  own 
jurisdiction." 

A  motion  was  made  for  Parke  that  the  trustee  should  give  security  for 
costs,  in  reply  to  which  it  was  argued  that  as  the  trustee  was  not  soing  as 
a  foreigner,  such  a  course  was  not  necessary. 

The  Chief  Judge,  however,  ruled  that  security  should  be  given  for  costs, 
or  that  the  trustee's  solicitors  should  undertake  to  be  responsible  for  any 
that  might  be  awarded  against  him. 

It  was  contended  that  this  was  not  a  subject  for  examination  at  all;  that 
the  trustee,  if  he  had  any  daim  against  Parke,  should  establish  it  by  an 
action  (A.  B.,  20  D.  1058),  and  moreover,  that  according  to  s.  90  of  the 
Scotch  Bankruptcy  Act,  Parke  was  not  liable  to  be  examined.  The  section 
in  question  specified  clerks,  children,  etc.,  and  concluded  with  the  words 
"  and  others ;"  this  only  applies  to  persons  ejusdem  generis,  and  as  Parke 
did  not  stand  in  relation  to  the  bankrupt  in  any  of  the  capacities  specified 
in  the  section  he  was  not  liable  to  be  examined  in  Scotland,  and  that  the 
English  courts  of  bankruptcy  could  not  go  further  in  aiding  the  Scotch 
courts  than  the  latter  had  power  to  go  under  the  Scotch  law.  He  also 
cited  Burnet  (17  D.  933)  to  prove  that  Parke  had  taken  the  objection  at 
the  proper  stage  of  the  procee<&ngs. 

The  Chief  Judge  was  of  opinion  that  the  general  words  of  the  90th 
section  of  the  Scotch  Act  were  of  universal  application,  included  all  persons 
who  might  be  considered  by  the  court  as  able  to  throw  any  li^t  upon  the 
disposition  of  the  bankrupt's  property.  The  persons  specified  were  those 
whose  position  in  relation  to  the  bankrupt  would  be  likely  through  &voar 
or  interest  to  engage  them  in  his  behalf.  The  English  court  had  no  power 
to  enforce  the  English  law  in  cases  like  the  present;  nor  could  their  juris- 
diction be  enlarged  for  that  purpose. 

No  order  was  drawn,  as  Mr  Parke  submitted  to  be  examined  upon  this 
expression  of  the  opinion  of  the  Chief  Judge. — Ex  parte  Bobson,  re  LambU^ 
July  17,  1871.  (From  the  Law  Times  newspaper,  July  22,  1871,  voL  1L| 
p.  217). 
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Wb  have  already  (See  Joum,  ofJur,  for  July  and  August,  pp.  366  sq. 
424)  given  the  substance  of  some  of  the  earlier  Acts  of  the  late 
unproductive  session ;  and  we  now  proceed,  according  to  our  usual 
practice,  to  give  some  account  of  the  remaining  Acts  affecting  Scot- 
land, which  have  been  added  to  the  statute  book.  And,  more 
Hibemico,  we  begin  with  one  which  claims  our  attention  because, 
though  it  ought  to  have  applied  to  Scotland,  it  does  not 

Cap.  18.    "  County  Justices'  Qualification  Amendment  Act." 

This  Act  repeals  6  and  7  Vict,  c.  73,  and  5  Geo.  IL,  a  18,  s.  2  (so 
far  as  the  latter  remained  in  force),  being  the  statutes  declaring 
attorneys,  solicitors,  and  proctors  in  practice  to  be  incapable  of  becom- 
ing justices  of  the  peace  for  counties.  But  the  disqualification  remains 
t )  this  extent,  that  no  person  may  be  a  justice  of  peace  for  any  county 
^'o  England  or  Wales  in  which  he  practises  or  carries  on  the  profession 
as  attorney,  solicitor,  or  proctor.  A  more  extensive  change  ought  to 
bave  been  introduced,  for  there  is  no  reason  for  any  restriction  beyond 
the  exclusion  of  persons  practising  before  justice  of  peace  courts.  Ii^ 
Scotland  the  law,  we  believe,  is  contained  in  the  Small  Debt  Act,  6 
Geo.  IV.,  c.  48,  s.  27,  which  excludes  all  solicitors  or  procurators  in 
inferior  courts,  or  their  partners,  from  being  justices  of  peace  or  acting 
as  such  in  any  county  in  Scotland;  and  in  19  and  20  Vict,  c.  48,  a  4, 
which  permits  a  writer,  procurator,  attorney,  or  solicitor  elected  to 
an  office,  by  virtue  of  which  he  becomes  a  justice  of  peace,  to  act  as 
a  justice  upon  intimating  to  the  clerk  of  the  peace  of  the  county  that 
he  and  his  partners,  if  he  has  any,  cease  to  practice  before  the  justice 
of  peace  court  during  his  tenure  of  such  offica  The  legal  profession 
in  Scotland  ought  certainly  to  have  been  included  in  this  emancipation 
Act,  but  we  presume  the  omission  is  due  rather  to  their  own 
indifference  than  to  the  negligence  of  those  who  attend  to  Scotch 
legislation  on  such  subjects. 
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Cap.  31.    "The  Trade  Union  Act,  1871." 

This  important  Act  provides  that  the  parposes  of  any  trade  union 
shall  not  be  deemed  unlawful  to  the  effect  of  making  any  member 
liable  to  prosecution  for  conspiracy  or  otherwise,  or  so  as  to  render 
any  agreement  or  trust  void  or  voidable,  by  reason  merely  that  they 
are  in  restraint  of  trade  (ss.  1  and  2).  It  is  expressly  provided  that 
nothing  in  the  Act  shaU  enable  courts  to  entertain  legal  proceedings 
concerning  agreements  of  the  following  kinds : — 

1.  Between  members  of  a  trade  union  concerning  the  conditions  on 
which  any  of  the  members  shall  or  shall  not  sell  their  goods,  transact 
business,  or  employ,  or  be  employed. 

2.  For  a  subscription  or  a  penalty  to  a  union. 

3.  For  the  application  of  the  union  funds  to  provide  benefits  for  the 
members,  or  contribution  to  any  person  not  a  member  for  acting  in 
conformity  with  the  rules  of  the  union. 

4.  For  any  agreement  between  one  union  and  another. 

6.  For  any  bond  given  to  secure  any  of  these  purposes  (s.  4). 

But  neither  is  this  section  to  be  deemed  to  make  any  of  such  agree- 
ments unlawful. 

The  provisions  of  the  Friendly  Societies  Acts,  the  Industrial  and 
Provident  Societies  Act,  1867,  and  the  Companies  Acts,  1862  and 
1867,  are  not  to  apply  to  trade  unions  (s.  5).  But  any  seven  or  more 
members  subscribing  the  rules  of  a  union  may  register  it  under  this 
Act,  such  registration  to  be  void  if  any  one  of  the  purposes  of  such 
union  shall  be  unlawful  (s.  6). 

A  registered  union,  or  a  branch  of  one,  may  purchase  or  lease  in  the 
names  of  trustees  any  land  not  exceeding  an  acre  (s.  7),  and  all  real 
and  personal  estate  belonging  to  a  trade  union,  or  a  branch  thereof, 
is  vested  in  the  trustees  of  such  union  or  branch ;  who  have  power  to 
sue  and  be  sued  in  respect  of  such  property  (ss.  8,  9).  The  trustees 
are  to  be  liable  only  for  moneys  actually  received  by  them  (s.  10). 
The  treasurers  and  other  officers  are  duly  to  account,  at  a  meeting  of 
the  trade  union,  according  to  its  rules,  and  if  they  fail  to  do  so  the 
trustees  may  sue  for  the  balance  appearing  to  be  due  by  them  upon 
the  amount  last  rendered  and  moneys  since  received,  and  for  the  books 
and  effects  in  their  hands,  leaving  them  to  set  off  in  such  action  their 
subsequent  receipts  (s.  11).  Any  court  of  competent  jurisdiction  may 
summarily  inquire  into  any  alleged  misapplication  of  money,  with- 
holding of  books,  papers,  etc.,  by  any  officer  or  member  of  a  trade 
union,  or  other  person  being  or  representing  himself  as  a  member,  or 
the  representatives  of  such  person,  and  may,  upon  a  complaint  by  any 
person  on  behalf  of  the  union,  or  by  the  procurator-fiscal,  or  by  the 
trade  union  with  his  concurrence,  order  delivery  up  of  the  books  and 
papers  and  repayment  of  money,  with  a  penalty  not  exceeding  £20, 
and  on  default  may  imprison  the  offender  for  not  more  than  three 
months  (a  12). 

Rules  are  enacted  for  registration  of  trade  unions,  with  a  registrar 


THE  STATUTES   84   AND   85   VICTOBIuB.  507 

appointed  for  the  purposa  The  rules  are  to  be  signed  and  deposited 
with  the  registrar,  and  a  copy  to  be  given  to  any  person  applying  for 
them  for  a  shilling  (ss.  13,  l^).  Every  registered  union  is  to  have 
a  registered  office  (s.  15),  and  to  make  annual  returns  to  the  registrar 
of  the  receipts,  funds,  effects,  and  expenditure  of  the  union,  in  such 
form  as  the  registrar  may  direct,  under  a  penalty  of  £o,  and  <f  50  for 
making  a  false  entry  or  omission  in  such  return  (s.  16). 

The  registrar  is  to  be  the  registrar  of  friendly  societies,  and  is  to 
make  an  annual  report  to  Parliament  (s.  17).  Circulation  of  false 
copies  of  the  rules  is  to  be  a  crime  and  offence  (ss.  18,  23).  All 
offences  and  penalties  are  to  be  prosecuted  and  recovered  by  the  pro- 
curator fiscal  of  the  county  in  the  Sheriff  Court,  under  the  Summary 
Procedure  Act,  1864.  The  description  of  any  offence  in  the  words  of 
the  Act  is  to  be  sufficients  An  appeal  is  to  lie  to  the  next  Circuit  Court 
of  Justiciary.  ' 

A  trade  union  is  declared  (s.  23)  to  mean  ''such  combination, 
whether  temporary  or  permanent,  for  regulating  the  relations  between 
workmen  and  masters,  or  between  workmen  and  workmen,  or  between 
masters  and  masters;  or  for  imposing  restrictive  conditions  in  the 
conduct  of  any  trade  or  business,  as  would,  if  this  Act  had  not  passed, 
have  been  deemed  to  have  been  an  unlawful  combination,  by  reason  of 
some  one  or  more  of  its  purposes  being  in  restraint  of  trade."  The 
Act  does  not  affect  agreements  (1)  between  partners  as  to  their  own 
basines.s,  (2)  between  an  employer  and  those  employed  by  him  as  to 
sach  employment,  or  (3)  in  consideration  of  the  sale  of  the  goodwill 
of  a  business,  or  instruction  in  any  profession,  trade,  or  handicraft  (t6.) 

The  Trade  Union  Funds  Protection  Act,  1869  is  repealed,  saving  all 
rights,  etc.  (s.  24). 

Cap.  32.    "  An  Act  to  Amend  the  Cedonal  Law  RELATma  to 
Violence,  Threats,  and  Molestation." 

This  Act  originally-formed  part  of  the  Trades'  Union  Bill,  abstracted 
above.  It  was  severed  on  the  objection  being  made  by  the  unions,  that 
it  was  invidious  to  introduce  penalties  into  an  Act  of  grace,  inasmuch 
as  it  implied  that  they  were  sometimes  guilty  of  the  offences  to  be  so 
punished. 

The  following  Acts  are  made  penal  (s.  1): — 

1.  Violence  to  any  person  or  any  property. 

2.  Threatening  or  intimidating  in  such  manner  as  would  justify  a 
justice  of  the  peace,  on  complaint  made,  to  bind  over  the  person  so 
threatening  or  intimidating  to  keep  the  peace. 

3.  Molesting  or  obstructing  any  person  in  the  manner  defined  by 
the  section: 

Provided  always  that  such  act  is  done  with  a  view  to  coerce  such 
person. 

1.  Being  a  master,  to  dismiss  or  cease  to  employ  any  workman,  or, 
being  a  workman,  to  quit  any  emplojrment  or  to  return  work  before  it 
is  finished. 
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2.  Being  a  master,  not  to  offer,  or,  being  a  workman,  not  to  accept 
any  employment  or  work. 

3.  Being  a  master  or  workman  to  belong  or  not  to  belong  to  any 
temporaiy  or  permanent  association  or  combination. 

4.  Being  a  master  or  workman,  to  pay  any  fine  or  penalty  imposed 
by  any  temporary  or  permanent  association  or  combination. 

5.  Being  a  master,  to  alter  the  mode  of  carrying  on  his  business,  or 
the  number  or  description  of  any  persons  employed  by  him. 

For  any  one  or  more  of  such  offences  the  penalty  is  imprisonment, 
with  or  without  hard  labour,  for  a  term  not  exceeding  six  months. 

Molestation  or  obstruction  of  a  person  by  another  is  defined  by  the 
same  clause  to  mean — 

1.  If  he  persistently  follow  such  person  about  from  place  to  place. 

2.  If  he  hide  any  tools,  clothes,  or  other  property  owned  or  used  by 
such  person,  or  deprive  him  of  or  hinder  him  in  the  use  thereof 

3.  If  he  watch  or  beset  the  house  or  other  place  where  such  person 
resides  or  works,  or  carries  on  business,  or  happens  to  be,  or  the 
approach  to  such  house  or  place,  or  if,  with  two  or  more  other  persons, 
he  follow  such  person  in  a  disorderly  manner  in  or  through  any  street 
or  road.  (Hence  it  seems  that  a  person  may  lawfully  be  followed  in 
a  disorderly  manner  in  or  through  any  street  or  road  by  two,  but  not 
by  three  or  more  persons). 

The  Sheriff  or  his  Substitute  is  to  hear  complaints  at  the  instance 
of  the  procurator-fiscal,  under  the  Summary  Procedure  Act^  1864, 
subject  to  an  appeal  to  the  next  Circuit  Court  (ss.  2,  4,  5). 

The  Acts  6  Geo.  IV.,  a  129,  and  22  Vict,  c.  34,  are  repealed  (s.  7). 

Cap.  38.    "The  Public  Health  (Scotland)  Amendment 

Act,  1871." 
This  Act  has  been  passed  to  amend  the  Consolidation  Act  of  1867, 
so  satisfactorily  drawn  by  Sheriff  Monro,  in  regard  to  the  powers  of 
assessment  and  borrowing,  which  have  been  found  insufficient.  Sub- 
section 3.of  s.  94,  and  sub>section  2  of  s.  95  of  the  principal  Act,  limiting 
the  amount  of  the  assessments  leviable  under  the  Act  for  drainage  and 
water  supply  and  the  expense  of  executing  the  Act  are  repealed,  except 
in  regard  to  burghs  having  a  population  of  50,000  and  upwards.  The 
new  enactment  is,  that  where  the  statutory  provisions  as  to  water  supply, 
or  sewerage,  or  the  erection  of  permanent  hospitals  (s.  39)  are  in  force, 
the  specisd  drainage  assessment,  special  water  supply  assessment,  and 
the  assessment  for  the  general  expenses  of  executing  the  Act  in  bnighs 
having  a  population  of  less  than  1000,  and  the  special  drainage  assess- 
ment and  assessment  for  general  expenses  in  burghs  having  more  than 
1000  and  less  than  5000  inhabitants,  shall  not  exceed  2s  6d  per  pound 
of  the  annual  value  of  lands  and  premises  in  any  year,  or  6d  in  the 
pound  where  none  of  the  said  enactments  have  been  put  in  forca  In 
regard  to  water  supply  assessments,  the  annual  value  of  manufactories 
within  burghs  is  to  be  ascertained  in  the  same  way  as  that  of  mines, 
minerals,  and  quarries  is  to  be  ascertained  under  s.  94  of  the  principal 
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Act,  i,e.j  by  taking  one-fourth  of  the  annual  value  entered  on  the 
valuation  roll.  Further,  when  no  sufficient  provision  for  water  supply 
is  made  by  the  local  Police  Act  of  a  burgh,  or  no  assessment  therefor 
is  authorised  by  such  Act  (the  decision  of  the  Sheriff  upon  requisition 
by  any  ten  inhabitants  being  final  on  such  questions),  such  burgh  is 
held  to  come  under  the  provisions  of  ss.  89  and  94  of  the  principal 
Act,  and  not  under  ss.  88  and  95,  that  is  to  say,  it  is  to  be  within 
the  provisions  made  for  burghs  having  a  population  of  less  than 
10,000  (s.l). 

The  Act  also  amends  s.  39  of  the  principal  statute,  which  is  to  be 
held  to  authorise  local  authorities  to  build,  or  otherwise  provide,  per- 
manent hospitals  for  the  use  of  the  inhabitants,  not  merely,  as  before, 
"  district  hospitals,  or  t&m/porary  places  for  the  reception  of  the  sick." 
For  such  purposes  power  is  given  to  borrow  on  the  security  of  the 
general  assessments  specified  in  ss.  94  and  95  of  the  Act  of  1867, 
sums  to  be  repayable  either  at  once  or  by  instalments  within  thirty- 
five  years:  and  the  form  and  effect  of  the  security  is  prescribed  (s.  2). 
The  Public  Works  Loan  Commissioners  may  advance  such  sums  under 
the  recommendation  of  the  Home  Secretary  (a  3). 

Cap.  41.    "The  Gas  Works  Clauses  Act,  1871/' 

This  statute,  which  consists  of  46  clauses,  amends  the  Oas  Works 
Clauses  Act,  1847  (10  and  11  Vict,  a  15).  We  note  only  the  prin- 
cipal provisions.  Gas  companies  are  enabled  to  sell  lands  not  required 
for  the  purposes  of  their  undertaking,  in  terms  of  the  Lands  Clauses 
Consolidation  Act,  1845,  ss.  128-132  (observe  that  the  corresponding 
sections  of  the  Scotch  Lands  Clauses  Act  are  not  made  applicable).  The 
receipt  of  the  guardian  of  a  minor  or  lunatic  shareholder  is  made  an 
effectual  discharge  for  money  payable  to  him  (s.  7).  Mortgagees  may 
enforce  payment  of  principal  and  interest  due  by  a  gas  company  by 
appointment  of  a  judicial  factor,  provided  the  sum  due  to  those  applying 
for  such  appointment  be  not  less  than  £1000,  or  the  sum  specified  in 
the  special  Act  (s.  8). 

Owners  or  occupiers  of  any  premises  situated  within  25  yards  from 
any  main,  may,  on  certain  conditions,  require  a  supply  of  gas  of  not 
less  than  six  candle  power,  and  the  furnishing  and  laying  of  the 
necessary  pipes;  and  provision  is  also  made  for  the  quality  of  the  gas, 
registration,  payment,  etc.  (ss.  11-23).  Provision  is  also  made  for 
the  supply  of  gas  to  local  authorities;  for  the  testing  of  gas  by  a  gas 
examiner  appointed  by  the  local  authority  of  any  district  where  the 
gas  is  not  supplied  by  such  local  authority  (ss.  28-34).  Where  no 
gas  examiner  is  appointed,  or  the  local  authority  is  negligent,  any  two 
justices,  on  the  application  of  five  gas  consumers,  may,  by  order  in 
writing,  appoint  a  competent  and  impartial  person  to  be  gas  examiner, 
who,  on  producing  such  order,  shall  have  access  to  the  premises  of  the 
company  in  order  to  test  the  illuminating  power  of  the  gas  at  a  testing 
place  which,  with  the  necessary  apparatus,  every  gas  company  is  bound 
to  provide  (ss.  30-28).     Penalties  are  provided,  which  may  be  recovered 
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before  two  justices  (ss.  36-38).  Provision  is  made  for  recovery  of  gas 
rent  (ss.  39-41),  for  legal  proceedings  (ss.  42-46);  and  the  scbedales  to 
the  Act  contain  roles  in  respect  of  the  testing  apparatus  and  the  mode 
of  testing  gas,  and  also  a  form  of  accounts  which  (s.  35)  every  gas 
company  under  the  Act  is  required  to  lodge  annually  with  the  local 
authority. 

Cap.  42.    "  Thb  Citation  AMEin)MENT  (Scotland)  Act." 

This  is  the  only  considerable  Scotch  law  reform  of  the  seasion.  It  pro- 
ceeds on  a  recital  of  the  Act  1540,  c.  75,  and  of  the  evils  of  the  lock-bole 
citations  in  use  under  the  authority  of  that  statute;  and  it  enacts 
that  no  summons,  complaint,  or  decree  and  warrant,  or  other  order  or 
writ,  following  upon  such  summons  or  complaint,  issued  by  any  Small 
Debt  Court  in  Scotland,  shall  be  legally  served  by  being  affixed  to  a 
gate  or  door,  or  where  the  defender  has  removed  from  any  house  or 
premises,  by  being  left  in  the  hands  of  any  inmate  (s.  2).  But  if  any 
officer  of  a  Small  Debt  Court  is  satisfied  that  a  defender  is  refusing 
access,  or  concealing  himself  in  order  to  avoid  citation  or  service,  or  has 
removed  within  forty  days,  his  place  of  dwelling  being  for  the  time 
unknown,  he  may,  after  affixing  the  service  copy  to  the  gate  or  door. 
or  leaving  it  with  an  inmate,  "  send  to  the  address  which,  after  diligent 
inquiry,  he  may  deem  most  likely  to  find  the  defender,  or  to  his  last 
known  address,  a  registered  letter  by  post  containing  a  copy  "  of  the 
summons,  warrant,  etc.  These  proceedings  are  to  constitute  \egji 
citation,  if  the  execution  state  that  the  officer  effect  service  at  the 
defender's  last  known  dwelling  place,  and  what  prevented  it,  and  he 
accompanied  by  the  post-office  receipt  for  registration  (s.  3).  This  is 
undoubtedly  a  great  improvement,  though  there  is  still  a  pleasing 
indefiniteness  about  the  address  to  which  the  registered  letter  is  to  fa« 
sent 

No  officer  in  future  needs  to  be  attended  in  any  small  debt  case  by 
a  concurrent  or  witness,  except  in  poindings,  sequestrations,  and 
charges  (s.  4). 

Cap.  48.    "The  Pbomissory  Oaths  Act,  1871." 

This  statute  repeals  expressly  a  great  number  of  Acts  virtnallr 
repealed  by  previous  Acts,  especially  by  29  and  30  Vict.,  c.  32,  and 
the  Act  of  1868  (s.  1),  and  defines  the  manner  in  which  the  oaths 
of  allegiance  and  judicial  oath  required  to  be  taken  by  certain  officers 
under  the  Act  of  1868,  are  to  be  taken.  Such  oaths  must  now  be 
taken  in  Scotland  in  the  Court  of  Session,  in  open  Court  before  one 
or  more  of  the  Judges  of  the  Court,  or  in  open  Court  at  the  Quarter 
Sessions  of  the  county,  borough,  or  place  in  which  the  oath-taker  acta 
as  justice,  or  in  open  Court  before  the  Sheriff  of  such  county  (s.  2). 
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Cap.  55.    ''The  Criminal  and  Dangerofs  Lunatics  (Scotland) 

Amendment  Act,  1871." 

When  an  accused  person  is  ordered  to  be  kept  in  custody  till  Her 
Majesty's  pleasure  shall  be  known,  under  20  and  21  Vict.,  c  71,  the 
order  made  by  Her  Majesty  may  be  renewed  and  varied  from  time  to 
time:  liberation  may  be  granted  by  order  under  the  hand  of  the 
Secretary  of  State  on  conditions  to  be  specified :  and  if  such  conditions 
are  broken  the  Secretary  of  State  may,  by  warrant  to  be  executed  by 
any  Sheriflfs  officer,  or  any  officer  of  the  General  Prison  at  Perth, 
direct  such  person  to  be  taken  into  custody  again,  when  he  reverts  to 
the  same  position  as  he  was  in  at  the  time  when  the  order  for  libera- 
tion was  given  (s.  2).  The  provisions  of  the  Acts  on  this  subject  are 
made  to  apply  to  accused  persons  detained  by  reason  of  lunacy  till 
further  order  of  Court,  or  disposed  of  otherwise  than  by  being  placed 
at  Her  Majesty's  disposal,  by  judgment  anterior  to  the  Act  20  and  21 
Viet,  c.  71  (a  3). 

Upon  certificate  by  two  medical  men,  an  insane  prisoner  in  the 
general  prison  may,  by  order  of  the  Secretary  of  State,  be  removed  to 
any  district  asylum,  or  any  chartered  or  licensed  asylum,  and  paid  for 
out  of  the  accounts  for  the  maintenance  of  the  general  prison  (&  4). 
Upon  a  similar  certificate,  the  Sheriff  may  order  the  removal  to  a 
lunatic  asylum  of  insane  persons  confined  in  a  local  prison  (a  6). 
Persons  so  removed  to  lunatic  asylums  may  be  reconveyed  to  the 
general  or  local  prison  by  orders  under  the  hand  of  the  Secretary  of 
State  or  Sheriff,  as  the  case  may  be  (sa  5,  7).  The  provisions  of  25 
and  26  Vict,  c.  50,  concerning  lunatics  charged  with  assault  or  other 
offence  inferring  danger  to  the  lieges,  or  otherwise  dangerous  or  offen- 
sive to  decency,  are  declared  not  to  be  limited  to  pauper  lunatics  (a  8). 

Cap.  66.    "  The  Dogs  Act,  1871." 

This  Act  enacts  that  any  police  officer  or  constable  may  take  posses- 
sion of  any  dog  that  he  has  reason  to  suppose  to  be  savage  or  dangerous, 
straying  in  any  highway,  and  not  under  the  control  of  any  person,  and 
detain  it  until  claimed  by  the  owner  and  payment  of  expenses.  If  the 
owner  is  known  to  the  constable,  a  letter  is  to  be  sent  by  post  to  him, 
informing  him  of  the  capture.  After  a  detention  of  three  days,  where 
the  owner  is  not  known,  and  five  days  where  he  is  known,  without  a 
claim  and  payment  of  expenses,  the  dog  is  to  be  sold  or  destroyed; 
and  if  sold,  the  money  to  be  paid  to  the  account  of  the  local  rate. 
All  dogs  captured  are  to  be  properly  fed  and  maintained  at  the 
expense  of  the  local  rate  (s.  1). 

Any  court  of  summary  jurisdiction  having  notice  that  a  dog  is  dan- 
gerous may  make  a  summary  order  directing  it  to  be  kept  by  the 
owner  under  proper  control  or  destroyed,  under  a  penalty  of  20a  for 
each  day  of  failure  to  comply  with  such  order  (s.  2). 

The  local  authority  may,  on  suspicion  of  a  mad  dog  being  within 
its  district,  make  an  order  placing  such  restriction  as  they  may  deem 
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expedient  on  all  dogs,  not  being  under  the  control  of  any  person,  for 
a  prescribed  period.  Disobedience  subjects  the  offender  to  a  penalty 
of  twenty  shillings  (s.  3). 

By  the  interpretation  clause  (s.  5)  and  relative  schedules,  the  local 
authority  is  in  barghs  in  Scotland  the  town-council,  or  police  commis- 
sioners, in  other  places  the  Sheriff:  and  the  '*  local  rate  "  is  the  bar^h 
revenue  or  rate  applicable  to  sewers,  any  rate  leviable  by  police  com- 
missioners or  fand  belonging  to  them,  or  in  counties  the  police  rate. 

The  provisions  as  to  detention,  sale,  or  destruction  of  dogs  found 
straying,  are  to  apply  to  all  dogs  found  at  large  in  contravention  of 
any  order.  Penalties  are  to  be  recovered  under  the  Summary  Proce- 
dure Act  (s.  4). 


Erskine'a  Institutes  of  the  Law  of  Scotland,    Edited  by  J.  Badenach 
Nicoi^OK,  Advocate.     Edinburgh:  Bell  &  Bradfate. 

Hebe  we  have  a  new  edition  of  Erskine  s  larger  work,  which  with  the 
practising  lawyer  still  rivals  the  popularity  of  his  smaller  work  with 
the  student.  The  typographical  part  of  this  new  edition  leaves 
nothing  to  be  desired,  and  the  folio  of  Ivory,  and  the  earlier  editions, 
having  been  abandoned  for  the  quarto  of  Bell,  which  was  also  adopted 
by  Mr  More  in  his  edition  of  Stair,  we  now  have  our  three  great  insti- 
tutional works  practically  in  uniform  size,  the  two  more  modern 
annotated  with  references  to  modem  legislation  and  decision  up  to  the 
end  of  last  year.  The  earliest  is  not  brought  down  to  so  recent  a  date, 
and  we  sometimes  wonder  whether  we  shall  ever  see  another  edition  of 
Stair,  out  of  all  sight  the  most  powerful  and,  in  many  respects,  the  most 
valuable  of  the  three.  His  value,  however,  is  quite  irrespective  of 
modem  decision  and  legislation,  and  we  are  disposed  to  think  that  any 
new  edition  of  his  works  should  consist  simply  of  a  careful  reprodac- 
tion  of  his  text,  and  of  commentaries  on  his  doctrines  from  the 
judgments  of  the  more  eminent  jurists  who  since  his  day  have  adorned 
the  bench. 

But  what  is  required  of  a  new  edition  of  Erskine's  Institutes? 
Erskine  travelled  over  the  whole  range  of  our  law,  including  practice  and 
criminal  law.  He  sought  to  supply  all  the  guidance  a  Scots  lawyer 
required  in  the  ordinary  transaction  of  business,  to  furnish  him  with 
all  the  leading  principles  of  our  law,  noting  all  the  leading  decisions, 
i,e,,  with  sailing  directions  and  a  chart,  by  steering  in  accordance  with 
which  he  might  bring  his  client  safely  to  shore  from  all  the  perils  of 
litigation;  not  of  course  without  the  farther  aid  of  the  general 
educated  intelligence  and  knowledge  of  affairs  which,  as  much  as 
knowledge  of  law,  should  be  possessed  by  him  who  undertakes  to 
solve  the  difficulties  which  new  junctures  create  in  the  transactions  of 
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man  and  man.  Is  the  editor  bound  to  bring  the  new  edition  fully  up 
to  this  mark?  It  might  have  been  so  had  the  world  stood  still  for  the 
last  century.  We  hold  that  the  editor's  duty  is  to  prevent  his  author 
from  misleading  as  to  the  present  state  of  the  law,  by  noting  changes 
of  doctrine  established  by  decision,  and  alterations  on  the  law  introduced 
by  positive  legislation,  besides  noticing  briefly  topics  which  have  risen 
to  great  importance  since  Erskine's  day.  As  there  are  modem  text 
books,  most  of  which  consider  in  painful  detail  every  important  branch 
of  the  law,  Erskine  is  referred  to  not  so  much  for  the  facts  of  law  as 
for  the  accuracy  of  his  historical  statements,  his  clear  enunciation 
of  the  principles  on  which  the  rules  settled  in  his  time  rest,  and 
for  his  own  opinions  upon  open  questions.  There  is  no  legislation 
80  complete  that  it  does  not  leave  many  points  to  be  determined 
by  ancient  rules  and  the  principles  on  which  they  depend;  and  if 
we  had  a  code  to-morrow,  much  as  it  would  limit  such  reference,  we 
should  nevertheless  on  the  day  after  be  driven  on  the  past  to  discover 
what  principles  had  guided  our  code-makers  that  we  might  know 
how  to  extend  their  rules  to  casus  omissi.  Although  Stair  is  a  more 
suggestive  writer— one  of  the  first  of  legal  writers  so  far  as  deduction 
of  law  from  first  principles  is  concerned — he  wrote  at  an  earlier  stage 
than  Erskine,  both  as  regards  the  actual  development  of  our  law 
and  the  growth  of  its  literature,  when  there  was  little  decision 
and  no  opinion  to  guide,  whereas  Erskine  wrote  after  the  Courts  had 
enjoyed  the  inestimable  training  afforded  by  the  study  of  Stair's 
great  work  and  of  the  decisions  reported  by  him  and  many  others. 
He  wrote,  too,  after  the  back  of  the  feudal  system  had  been 
broken  by  the  suppression  of  heritable  jurisdictions,  the  abolition 
of  ward-holding,  and  the  compulsory  entry  of  singular  successors. 
Thus,  more  important  changes  had  taken  place  between  the  dates  of 
Stair  and  Erskine  than  have  since  occurred.  Nearly  the  whole  of 
those  relating  to  land  rights  which  have  been  since  made  have  had 
for  their  object  to  facilitate  transactions  which  were  already  competent 
in  Erskine's  day.  It  is  to  this  prominent  position,  as  the  first  writer 
after  Scotland  had  come  fairly  under  the  influence  of  modem  ideas, 
that  Erskine  owes  his  importance,  and  no  writings  are  so  interesting 
and  instractive  in  showing  how  difierent  branches  of  our  law  have 
been  afiected  during  the  last  century. 

Often  threatened,  our  marriage  law  has  escaped  the  levelling  hand 
of  Parliament,  and  owes  to  decision  any  change  or  clearer  definition 
which  has  been  wrought  out;  and  when  we  observe  how  far  England 
has  retraced  her  steps  and  restored  the  legal  aspect  of  marriage  to 
that  of  a  civil  contract,  it  is  difficult  to  blame  Scotch  pertinacity. 

In  these  days  of  agitation  as  to  protection  of  the  property  of  women, 
it  is  curious  to  mark  the  change  which  has  taken  place  in  the  wife's 
relation  to  the  family  property.  In  Erskine's  day  the  doctrine  and 
language  of  the  communio  bonorum  were  in  full  play.  At  the 
dissolution  of  the  marriage — no  matter  by  whose  death — the  wife  or 
her  representatives  carried  ofi^  their  share.    Now  we  have  by  statute 
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deprived  the  wife  and  her  next-of-kin  of  any  right  except  on  the  death 
of  the  husband — practically  making  the  right  one  merely  of  succession, 
having,  it  is  true,  certain  peculiarities  which  lead  to  its  still  being 
spoken  of  as  a  right  of  property,  but  still  one  which  may  be  entirely 
defeated  by  the  husband  or  his  creditora  Thus  far  the  interest  of 
the  wife  in  the  family  property  is  smaller  than  it  used  to  be ;  but,  on 
the  other  hand,  by  statute  she  can  have  her  earnings  protected,  and, 
as  long  ago  in  England,  have  a  provision  secured  to  her  out  of  any 
property  to  which  she  may  succeed. 

Another  change  upon  the  rights  of  the  spouses,  namely,  the  aboli- 
tion of  the  effect  of  the  dissolution  of  a  marriage  within  year  and  day, 
marks  the  passing  away  of  ancient  custom.  It  has  been  done  away 
with  as  wholly  unreasonable,  when  applied  to  modem  marriage  usages. 

The  law  of  parent  and  child  has  been  little  disturbed  since  Erskine 
wrote.     So  much  for  the  law  of  the  family. 

But  our  law  of  master  and  servant  has  been  created,  and  has, 
moreover,  passed  through  a  new  phasa  When  Erskine  wrote,  colliers 
and  salters  passed  with  the  property  where  the  works  in  which  they 
were  employed  were  situated,  and  the  legality  of  contracts  of  perpetual 
service  was  discussed.  Not  only  are  all  such  descriptions  of  service 
abolished,  but  the  modem  laws  have  passed  away  which  were  designed 
to  protect  the  masters  from  combinations  of  their  workmen  after  their 
complete  liberty  had  been  achieved;  and  now  we  have  legislatioo 
which  is  supposed  to  place  the  master  and  workman  on  a  footing  of 
equality  as  regards  the  execution  of  contracts,  but  which,  truly  from  the 
different  relative  circumstances,  gives  the  advantage  to  the  workman. 

The  rights  of  the  poor  also  are  the  creation  of  the  Poor  Law  Amend- 
ment Act,  which,  if  it  did  not  give,  has  at  least  given  new  prominence 
to  the  right  of  the  improvident  and  the  idle  to  look  to  their  better- 
doing  neighbours  instead  of  themselves  and  their  relatives  for  a  pro- 
vision for  the  times  of  difficulty  and  distress. 

Our  criminal  law  has  been  touched  mainly  in  departments  where 
crime  is  against  government  or  the  public  service,  and  our  law  of 
practice  has  vacillated  with  every  Parliament,  and  only  now  are  we 
returning  to  the  common  sense  of  leaving  its  regulation  very  much  to 
the  Court  by  act  of  sederunt 

It  is  in  commercial  law  that  our  jurispmdence  has  made  most  ad- 
vance since  the  days  of  Erskine — ^whether  by  the  aid  of  decision  or  of 
statute — and  it  is  here  that  it  is  most  important  to  note  change  Oor 
commercial  intercourse  with  England  is  the  closest  we  have.  On  many 
important  points  our  mles  differ  material  from  those  which  prevail  on 
the  south  of  the  border.  Yet  the  rapidity  of  commercial  transactions 
is  such  that  there  is  less  time  in  them  than  in  any  others  for  weighing 
deliberately  differences  of  law,  which  must  long  ago  have  led  to  greater 
evils  than  have  occurred  but  for  the  fact  that,  generally  speaking,  the 
practical  genius  of  the  two  countries  reaches  the  same  results  hy 
different  roads,  so  that  it  is,  as  it  were,  occasionally  and  in  incidents 
that  the  inconveniences  show  themselvea 
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It  is  nndoubtedly  the  duty  of  the  editor  to  follow  his  author  through 
all  these  departments — and  the  question  is  with  how  much  detail? 
and  it  is  one  of  particular  importance  as  to  commercial  law,  seeing  the 
great  influence  of  English  mercantile  decisions  upon  the  general  body 
of  mercantile  law.  We  were  then  a  good  deal  startled  when  we  read 
in  the  preface  that  Mr  Nieolson  had  resolved  not  to  quote  English  deci- 
sions. We  have,  however,  come  to  the  conclusion  that  he  is  right,  and 
that  what  at  first  sight  seems  a  defect  will  truly  prove  an  additional 
interest  to  his  edition,  and  will  lead  to  increased,  not  diminished,  con- 
sultation of  it,  because  in  it  our  Scots  law  will  stand  out  pure  and 
simple.  We  do  not  mean  to  say  that  other  writers  do  not  state 
the  law  of  Scotland,  but  Bell,  by  far  our  greatest  authority  in  this 
branch,  is  so  discursive,  and  mixes  it  up  so  with  speculations,  that 
it  is  often  not  stated  with  that  clearness  and  decision  which  we 
could  desire.  It  would,  of  course,  be  a  great  mistake  to  suppose  that 
by  Mr  Nicolson's  method  of  treatment  the  influence  of  English  mer- 
cantile law  upon  Scotch  is  not  fully  recognised.  It  is  merely  not 
stated  as  a  separate  element,  and  English  law  is  not  stated  where  there 
is  a  point  not  covered  by  a  Scotch  decision;  but  in  how  many  of  the 
cases  quoted  have  English  views  not  been  discussed  in  the  Court  of 
Session  ?  It  may  be  safely  asserted  that  in  every  mercantile  case  there 
is  hardly  an  important  English  decision  that  is  not  discussed  at  the  bar, 
greatly  reducing  the  risk  of  misapprehension  arising  from  peculiarities 
as  to  the  form  or  the  Court  in  which  the  question  arose  in  England. 

To  illustrate  what  we  mean,  by  reference  to  a  single  note,  we  turn 
to  p.  675,  where  two  cases  are  referred  to — Finlay,  8th  July,  1870, 
and  Moes,  Moltere,  &  Tromp,  5th  July,  1867.  The  one  has  reference 
to  special  conditions  sought  to  be  attached  by  a  railway  company  to 
their  contract  of  carriage,  the  other  to  special  conditions  under  a  bill 
of  lading.  The  former  had  reference  to  modern  statutory  construction, 
the  latter  to  a  more  general  discussion.  If  the  reports  of  tliese  cases 
be  turned  up  it  will  be  seen  that  nearly  all  the  authorities  quoted  were 
English,  though  the  bench  were  properly  chary  in  referring  to  them 
in  their  opinions. 

Thus,  then,  the  reader  of  this  edition  of  Erskine  will  find  himself 
possessed,  first,  of  the  state  of  the  law  in  Erskine's  day;  secondly,  of 
actual  state  of  law,  whether  settled  solely  on  a  consideration  of  Scotch 
principles,  or  after  discussion  also  of  English  decisions  of  the  same 
subject;  and  if  he  turns  up  the  cases  quoted  by  the  editor  he  will  assur- 
edly find  ample  reference  to  English  authoritiea  Nor  is  this  all,  for 
many  branches  or  subdivisions  of  Mercantile  Law  have  been  embodied 
in  special  statutes.  The  law  of  shipping,  of  carriage,  of  bankruptcy, 
for  example,  and  all  these  and  many  others  will  be  found  noted,  and 
a  precis  is  given  of  the  contents  of  the  more  important  of  them. 

Not  the  least  laborious  portion  of  the  editor's  labours  has  been  con- 
nected with  our  modern  legislation.  He  has  had  to  note  up  or 
abridge  about  300  statutes  passed  since  Lord  Ivory's  edition,  which 
is  now   nearly  half  a  century  old.     Clearly,  if  Erskine's  Institutes 
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were  to  retain  their  place  in  the  study,  it  was  imperative  that  a  new 
edition  should  be  brought  out;  and  no  one  can  look  at  a  page  of  the 
edition  now  before  us  without  seeing  evidence  of  the  immense  labour 
bestowed  upon  it,  nor  can  a  page  be  perused  without  the  reader  being 
satisfied  of  the  capacity  and  thoughtfulness  of  the  editor.  We  do  not 
mean  to  say  that  we  could  suggest  no  improvements.  The  tender- 
ness of  his  conscience  as  to  the  work  of  previous  editors  deforms  his 
own  work,  and  it  was  utterly  unimportant  to  mark  any  previous  notes 
but  those  of  Lord  Ivory.  He  has  also  too  largely  followed  a  modeni 
method  of  saying  nothing  more  of  a  case,  except  either  after  the 
statement  of  a  principle  or  the  quotation  of  cases,  than  "  But  see  the 
case 'of  so  and  so."  Qreat  discrimination  is  required  in  the  performance 
of  the  task  undertaken,  for  if  the  purport  of  every  case  were  to  be  given 
the  notes  would  equal  many  treatises'  in  bulk — and  brevity  is  a 
virtue  of  the  highest  order;  nor  are  we  disposed  to  quarrel  with 
its  exercise  in  general,  the  more  that  we  have  never  been  struck 
with  the  total  omission  of  the  leading  casea  Still  we  here  and 
there  do  miss  the  extracting  of  the  principle  on  which  the  Court 
acted.  Thus  he  carefully  lays  down  the  different  rules  as  to  proving 
a  promise  of  marriage  when  damages  for  its  breach  are  sought, 
and  when  the  circumstances  give  rise  to  a  declarator  of  marriage;  but 
though  he  refers  to  the  cases  of  Honeyman  and  Leslie  and  others,  he 
does  not  tell  that  they  settle  that  the  writings  founded  on  need  not 
contain  the  promise  or  the  declaration,  provided  they  contain  evidence 
that  they  were  made.  We  feel  a  little  disposed,  too,  to  wonder  that 
the  efiect  of  the  Breadalbane  case  on  the  doctrine  of  the  House  of 
Lords  in  Lapsley  and  Grierson  is  not  noticed,  but  probably,  and  perhaps 
correctly,  Mr  Nicolson  thought  that  if  he  entered  upon  the  details  at 
all,  he  must  have  done  so  at  too  great  length.  One  thing  is  quite 
clear,  that  it  is  from  no  want  of  boldness  that  the  cases  are  so  dealt 
with,  for  the  editor  freely  notes,  and  states  his  own  view,  on  doubtful 
points,  whether  of  application  of  statutes  or  decisions.  We  observe, 
in  passing,  that  in  noticing  s.  20  of  the  Act  31  and  32  Vict,  a  101, 
rendering  it  competent  to  deal  with  heritage  by  will  or  testament, 
"  if  duly  executed  in  the  manner  required,  or  permitted  in  the  case  of 
any  testamentary  writing  by  the  law  of  Scotland,"  he  gives  it  as  his 
opinion,  "though  not  quite  clear,  that  the  enactment  would  cover  the 
case  of  a  testament  duly  executed  by  the  law  of  the  country  where  it 
was  made,  though  not  in  accordance  with  the  Scotch  statutes  regarding 
deeds."  This  question  is  understood  of  late  to  have  excited  a  good 
deal  of  interest,  and  to  have  given  rise  to  some  conflict  of  opinion 
in  the  Parliament  House. 

But  it  is  impossible  to  follow  Mr  Nicolson  through  every  part 
of  his  laborious  undertaking,  or  to  criticise  in  detail  his  treatment 
of  each  branch  of  his  author's  work.  Bearing  in  mind  that  his  task 
was  that  of  an  editor,  not  of  a  commentator,  we  think  he  has  shown 
conspicuous  judgment,  whether  in  those  parts  where  he  was  acting 
*^'^*'ely  as  an  annotator,  or  where  he  was  incorporating  the  substance 
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of  statutes,  or  where,  as  under  the  head  of  contracts,  he  was  giving 
in  an  extremely  condensed  form  the  outline  of  subjects  which  have 
practically  grown  up  since  Erskine's  day. 

The  institutional  writer  who  has  held  his  ground  best  against  all 
comers  has  been  worthily  reproduced;  and  equally  the  student  and  the 
advanced  lawyer  will  find  himself  in  great  security,  trusting  that  by 
referring  to  this  edition  he  will  be  placed  thoroughly  abreast  of  the 
present  state  of  legislation  and  decision. 


The  Law  reUUing  to  Works  of  Literature  and  Art,  By  John 
Shortt,  LLB.  of  the  Middle  Temple,  Barrister-at-Law,  Joint 
Editor  of  "The  Law  of  Railway  Companies"  and  "The  County 
Court  Acts,  Rules,  and  Orders."  London:  Horace  Con,  10 
Wellington  Street,  Strand. 

We  have  much  pleasure  in  welcoming  this  work  upon  the  law  of  libel, 
copyright,  etc.,  both  because  these  are  subjects  which  have  long  been 
neglected  by  legal  authors  on  both  sides  of  the  Tweed,  and  also 
because  recent  enactments  have  rendered  such  a  book  as  this  almost 
imperatively  necessary.  It  is  only  within  the  last  few  years,  for 
example,  that  the  protection  afforded  by  the  law  of  copyright  has  been 
extended  to  the  authors  of  musical  compositions. 

It  was  only  reasonable  that  this  principle  should  be  applied  to  other 
departments  of  art,  and  consequently  paintings,  drawings,  photo- 
crraphs,  patterns,  and  designs  are  now  brought  within  this  rule.  Mr 
Shortt  has  given  us  such  a  very  full  and  complete  exposition  of  the 
law  of  this  country  relating  to  these  different  matters,  and  has  in 
some  admirable  chapters  on  international  and  colonial  copyright,  on 
piracy,  and  the  American  law  of  copyright,  dealt  with  these  questions 
so  satisfactorily,  that  nothing  is  left  to  be  desired  either  by  the  pro- 
fessional or  the  artistic  reader.  The  second  and  third  portions  of  the 
book  (which  is  divided  into  four  parts)  are  devoted  to  a  consideration 
of  the  law  relating  to  newspapers,  including  the  conditions  of  publica- 
tion and  the  rights  and  duties  of  printers,  publishers,  and  proprietors 
of  such  journals,  and  also  the  law  of  contract  between  authors  and 
publishers  and  others  engaged  in  the  publishing  and  printing  of  books. 
The  last  portion  of  the  work  treats  of  the  law  of  libel,  civil  and 
criminal ;  and  perhaps  few  portions  of  Mr  Shortt's  work  will  be  read 
with  greater  interest  than  those  which  investigate  the '  value  of 
"  privilege  "  as  a  defence  in  actions  of  libel,  and  define  the  limits  of 
newspaper  and  other  public  criticism. 

On  the  whole,  we  recommend  this  work  to  the  attention  of  the  legal 
profession  as  one  which  ably  and  fully  investigates  every  one  of  the 
subjects  with  which  it  professes  to  deal;  and  we  can  further  recom- 
mend it  to  that  portion  of  the  public  who  are  professionally  interested 
in  works  of  literature  and  art,  as  one  which  contains  practical  inform- 
ation upon  these  subjects,  as  to  their  rights  and  liabilities,  of  the 
(greatest  possible  value. 
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Albany  Law  Journal:  a  Weekly  Record  of  the  Law  and  the  Lawyers. 
Isaac  Grant  Thompson,  Managing  Editor.  Weed,  Parsons,  &  Co., 
Publishers,  Albany,  N.Y. 

• 

We  have  again  had  the  pleasure  of  looking  through  the  recent  numbers 
of  this  vigorously  conducted  journal  They  contain,  inter  alia,  an 
account,  in  a  series  of  papers,  of  the  various  series  of  American  law 
reports,  which  now  far  exceed  in  bulk  those  of  any  other  country.  We 
notice  in  a  recent  number  (August  12)  the  following  paragraph  on  a 
trade  union  case  in  Massachusetts,  which  shows  that  these  bodies  are 
quite  as  overbearing  and  unwise  in  America  as  in  this  country: — 

"  The  facts  of  the  case  were,  that  Carew,  the  plaintiff  a  free-stone  catter 
of  South  Boston,  had  large  contracts  to  supply  cut  stone.  Fearing  that  he 
might  otherwise  fail  to  fulfil  his  obligations,  he' sent  some  of  the  stone  to  be 
cut  in  New  York.  This  proceeding  infringed  upon  the  rules  of  the 
"  Journeymen  Free-stone  Cutters*  Association/'  and  although  Carew  was 
not  a  member,  and  in  no  way  bound  by  its  laws,  it  was  determined  to  hold 
him  amenable  to  them.  Accordingly,  the  association  imposed  a  fine  of  fire 
hundred  dollars.  He  refused  to  pay.  Immediately  the  association  com- 
manded his  workmen  to  leave  him,  which  they  did,'  until,  reduced  to  the 
alternatives  of  paying  the  fine  or  failing  to  meet  his  contracts,  he  chose  the 
former.  Having  fulfilled  his  contracts,  he  brought  an  action  against  the 
association  to  recover,  not  only  the  five  hundred  dollars  which  he  had  paid, 
but  also  the  damages  he  had  sustained  by  reason  of  the  '  strike.*  The 
superior  court  nonsuited  him  at  the  trial,  but  on  appeal  the  supreme 
judicial  court  reversed  the  decision  of  the  Court  below,  holding  that  the 
money  had  been  extorted  by  an  illegal  conspiracy,  and  that  the  associatioa 
was  liable  both  for  the  money  paid  and  the  loss  occasioned. 

"  This  case  may  prove  useful,  not  as  establishing  any  new  principle  of 
law,  but  as  illustrating  a  principle  already  established  but  not  always  nnder- 
stood,  viz. :  that  combinations  of  all  kinds  to  interfere  with  trade  are  ill^l. 
It  has  been  settled,  time  out  of  mind,  that  the  law  will  not  permit  any  one 
to  restrain  a  person  from  doing  what  his  own  interest  and  the  public  wel- 
fare require  that  he  should  do,  much  less  will  it  permit  a  number  of  persons 
to  combine  with  a  view  to  the  same  end.  In  fact,  it  has  been  frequently 
held  to  be  criminal  for  persons  to  conspire  to  do  some  acts  which,  if  done 
by  a  single  individual,  would  be  innocent.  For  instance,  it  is  lawful  for  a 
man  to  refuse  to  work  for  less  than  a  certain  price,  but  combinations  of 
workmen  to  enhance  the  price  of  labour  or  to  coerce  other  workmen  hare 
been  time  and  again  held  to  be  indictable  offences.  3  Chitty  s  Cr.  Law, 
1163;  People  v.  Fialury  14  Wend.  9. 

''This  judgment  of  the  Massachusetts  court  does  not  interfere  with  the 
trade  unions  so  far  as  they  confine  themselves  to  legitimate  objects;  nor 
does  it  abridge  the  right  which  every  man  has  to  control  his  own  labour 
either  as  to  price  or  hours.  Its  meaning  and  force  is,  that  traders  unions, 
or  any  other  combinations  of  men,  cannot  conspire  or  attempt  to  control 
the  actions  of  others,  nor  subject  them  to  the  will  or  rules  of  their  con- 
federation. Although  this  case  did  not  call  for  a  decision  of  the  question, 
one  would  not  have  to  look  very  far  for  authorities  to  prove  that  all  'strikes,* 
gotten  up  by  these  unions  for  the  purpose  of  increasing  wages,  are  oriminal 
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offences,  and  subjeot  the  *  strikers '  to  indictment.  See  Bex  v.  Bykerdike, 
1  M.  A  Rob.  179;  Archibald's  Cr.  PI.  607;  Commonwealth  v.  Curlish, 
Brightley's  Rep.  40;  Commonwealth  v.  HurU,  4  Met.  Ill;  People  v.  Fisher ^ 
14  Wend.  9.  It  will  go  far  toward  solving  the  so-called  'great  problem  of 
labour  and  capital/  if  the  working  men  shall  come  to  understand  the  re- 
lative rights  of  labour  and  capital  Let  them  know  practically,  as  well  as 
theoretically,  that  any  attempt  on  their  part  to  subject  others,  whether 
working  men  or  employers,  to  their  confederation,  will  entail  upon  them 
the  legal  penalties  attached  to  such  an  offence,  and  the  result  will  be  greatly 
beneficial  to  them,  as  well  as  to  the  public." 

In  the  same  number  there  is  a  discussion  of  the  American  cases  on 
the  civil  liability  of  commissioners  of  highways  for  reparation  to 
travellers  injured  by  defective  roads;  a  paper  which  is  of  some  interest 
to  us  in  connection  with  the  law  settled  by  Findlater  v.  Duncan,  and 
recently  unsettled  again. 

We  may  also  mention  two  papers  (the  latest  in  the  number  for 
July  8),  attempting  to  show  from  the  English  decisions  that  "the 
maxim  ignorantia  juris  neminem  excusat  is  not  so  firmly  supported 
by  precedent  as  it  is  generally  supposed  to  be;  that,  in  fact,  it  had  its 
origin  in  an  obiter  dictum;  and  that  the  subsequent  cases  on  the 
subject  are  not  always  entitled  to  the  highest  veneration;"  and  appar- 
ently (for  the  essay  is  not  yet  finished)  arriving  at  the  conclusion  that 
in  American  courts  also  the  principle  has  not  met  with  universal 
acceptance. 

La  Revue  Critique  de  Legislation  et  de  Jurisprudence  du  Canada, 
Juillet,  1871.     No.  3.     Montreal:  Dawson  Brothers. 

Those  who  hope  that  the  laws  of  the  United  Kingdom  may,  within 
the  years  that  living  lawyers  may  hope  to  see,  be  at  once  codified  and 
assimilated,  will  derive  some  hope  and  encouragement  from  the  first 
paper  in  this  interesting  magazine,  which  is  extracted,  prepared,  and 
contributed  by  the  author  from  a  Report  to  the  Minister  of  Justice  of 
'  the  Dominion  of  Canada  by  the  Hon.  J.  H.  Gray  upon  the  difierences 
between  the  statutory  laws  of  Ontario,  Nova  Scotia,  and  New  Bruns- 
wick, with  a  view  to  their  assimilation  by  a  future  commission.  Such 
a  report  by  a  competent  lawyer  upon  definite  portions  of  the  laws  of 
England  and  Scotland  wouUi  be  a  wise  preparation  for  early  consoli- 
dation and  assimilation.  Among  the  other  contents  of  an  excellent 
number,  we  recommend  to  the  attention  of  British  readers  the  able 
and  indignant  article  of  M.  Oirouard  on  the  Washington  Treaty. 


The  Law  Magazine  and  Law  Review:  or  Quarterly  Journal  of 
Jurisprudence.  For  August,  1871.  No.  LXII.  of  New  Series. 
London:  Butterworths,  7  Fleet  Street  Edinburgh:  T.  &  T.  Clark, 
and  Bell  &  Bradfute. 

The  chief  contents  of  this  number  are  the  continuation  of  Mr  Archi- 
bald Brown's  treatise  on  Fixtures;  a  paper  on  Sanitary  Legislation, 
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founded  on  the  Report  of  the  Royal  Sanitary  Commission;  an  article 
'*  On  the  Transmission  of  Bills  of  Lading,  and  other  Negotiable  In- 
stmments,  by  Telegraph/'  the  writer  of  which  assumes  that  ''probably 
some  of  his  readers  may  not  be  flEimiliar  with  these  documents,"  and 
proceeds  to  explain  what  a  bill  of  lading  is,  why  it  is,  in  his  opinion, 
desirable  that  the  credit  it  affords  should  be  extended,  and  how  that 
may  be  done — ^a  bold  and,  as  we  rather  think,  inexpedient  proposal; 
a  strong  condemnation  of  the  existing  system  of  county  court  com- 
mitments, by  Mr  F.  M.  Wetherfield;  reviews  of  two  recent  Englbb 
books  on  the  Law  of  Landlord  and  Tenant;  papers  on  the  Trial  of 
Algernon  Sidney.  Bankruptcy  business,  and  the  Classification  of 
Rights  by  Gains  and  Justinian;  an  essay  on  the  Law  of  Distress,  to 
which  we  may  have  occasion  to  refer  on  an  early  occasion,  etc 


The  Work  ofLaM  Session  of  Parliament — Neither  as  Scotchmen 
nor  as  lawyers  have  we  any  reason  to  be  grateful  to  the  present  govern- 
ment Its  shortcomings  as  to  Scotland  have  been  not  too  severely 
commented  on  by  other  critics,  and  although  some  people  in  Glasgow, 
with  that  magnanimous  kind  of  gratitude  which  arises  from  a  lively 
sense  of  favours  to  come,  have  resolved  to  give  the  Premier  a  reception, 
and  assure  him  of  their  continued  support,  Mr  Gladstone  will  cer- 
tainly be  told  when  in  Scotland  that  his  government  has  not  duly 
attended  to  Scotch  legislation.  He  will  certainly  be  able  to  answer 
that  some  Scotch  Bills  at  least  have  been  lost  owing  to  a  factious  and 
useless  opposition  to  an  inevitable  administrative  measure  of  imperial 
importance,  in  which  some  Scotch  conservative  and  aristocratic  mem- 
bers of  Parliament  took  the  most  prominent  part  Thus  neither 
political  party  can  be  exonerated  from  blame  in*the  matter  of  Scotch 
legislation.  In  asking  what  remedy  can  be  found  for  the  constant 
failure  of  Scotch  Bills,  we  are  almost  tempted  to  have  recourse  to  the 
Irish  specific — Home  Rule;  and  that  in  the  face  of  the  fact  that  it  is 
owing  to  our'  own  dissensions,  and  not  to  any  fault  of  the  imperial 
legislature,  that  we  have  made  so  many  vain  efforts  to  get  a  measure 
of  national  education.  Education  bills,  it  must  be  remembered,  are  ex- 
ceptional measures,  in  which  clergymen  and  fanatics  have  had  a  pre- 
scriptive interest,  and  which  can  only  be  satisfactorily  settled  when  these 
classes  of  the  community  are  silenced.  In  truth,  it  is  well  worth  con- 
sidering whether  a  modified  Home  Rule  is  not  the  cure  for  the  ills  of 
Scotland  as  well  as  for  those  of  Ireland.  In  an  informal  way,  a  good  deal 
of  Scotch  legislation  in  the  past  has  been  accomplished  by  the  agreement 
of  the  Scotch  members  alone;  and  there  is  no  reason  why  a  recognised 
authority  should  not  be  committed,  in  purely  Scotch  and  Irish  matters, 
to  the  Scotch  and  Irish  members  respectively  of  the  House  of  Commons. 
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We  ftre  glad  to  see  that  Sir  David  Wedderbum  is  to  bring  the  unsatis- 
factory condition  of  Scotch  business  before  Parliament;  and  we  venture 
to  suggest,  for  his  consideration,  that  bills  relating  to  this  kind  of  matters 
should  first  be  thoroughly  discussed  in  a  grand  committee  of  Scotch 
members,  with  the  addition  perhaps  of  a  certain  number  from  other 
parts  of  the  empire,  just  to  prevent  national  peculiarities  from  being 
pushed  too  far.  A  bill  adjusted  and  passed  by  such  a  grand  com- 
mittee ought  still  to  be  open  to  discussion  in  the  House  of  Commons 
and  House  of  Lords,  but  either  by  some  express  limitation  of  the 
area  of  objection,  or,  as  we  are  inclined  to  think,  by  a  tacit  under- 
standing, Airther  debate  might  be  greatly  shortened  or  practically  dis- 
pensed with.  The  law  i*eformer  who  surveys  on  the  one  side  the 
statute  book  for  1870  and  1871,  and  on  the  other  the  list  of  measures 
that  ought  to  have  been  passed,  will  hardly  hesitate  to  agree  with  us 
that  this,  or  some  other  contrivance,  for  getting  through  the  work  of 
the  legislature  must  soon  be  tried. 

The  lawyers  of  Scotland  have  still  less  reason  than  the  lay  public  to 
be  grateful  to  the  present  Parliament  and  government    The  Sheriffs 
Substitute,  who  were  promised  three  years  ago  an  immediate  rise  of 
salary,  continue  to  exist  on  incomes  which  successful  practitioners  in 
their  own  Courts  would  despise,  and  which  would  never  have  been 
offered  to  English  officials  of  the  same  rank.    The  Lord  Advocate, 
though  anxious  to  amend  the  land  laws  and  place  the  judicial  system 
and  legal  procedure  of  the  country  on  a  satisfactory  footing,  has  not 
been  sdlowed  an  opportunity  to  introduce  a  bill,  or  even  to  open  his 
mouth  on  either  of  these  important  subjects.    And  even  where  the 
government  has  succeeded  in  achieving,  or  rather  beginning,  an  im- 
portant legal  reform,  it  has  been  conspicuously  unfair  to, Scotland. 
We  refer  to  the  Act  for  strengthening  the  Judicial  Committee  of 
the  Privy  Council,  which  adds  four  paid  members  to  that  body  to  be 
selected  from  the  English  and  Indian,  but  not  from  the  Scotch  bench. 
Now,  we  do  not  say  that  at  all  times  there  will  be  Judges  on  the  Scotch 
bench  eminently  adapted  for  this  Imperial  Court  of  Appeal;  but  there 
may  be,  and  we  believe  that  at  this  moment  there  are,  more  than  one 
highly  qualified  for  such  an  office,  and  one  whom  it  is  altogether  un- 
necessary to  name  to  the  readers  of  this  journal,  whose  services  there 
would,  we  venture  to  say,  be  of  the  highest  utility  to  the  empire.    Our 
consolation  is  that  the  bill  is  a  merely  temporary  one,  and  that  a  bill  is 
already  prepared,  and  is  to  be  introduced  by  the  Attorney-General 
before  Easter,  dealing  with  the  whole  question  of  appellate  jurisdiction. 
We  hope  that  the  learned  gentleman  has  consulted  his  colleagues,  the 
Lord  Advocate  and  the  Irish  Attorney-General,  in  the  preparation  of 
his  measura     If  not,  the  sooner  he  does  so  the  better.     Such  a 
measure,  if  well  considered  and  carried,  will  do  much  to  retrieve  the 
character  of  a  Parliament  and  Government  which,  as  Mr  Vernon 
Harconrt  truly  says,  "  have  done  less  for  the  cause  of  law  reform  than 
any  government  and  Parliament  since  the  passing  of  the  Beform 
Act." 

VOL,  XV.,  NO.  CLXXYIII.— OCT.,  1871.  2n 
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Malpractices  at  the  Bar. — ^The  Law  Times  has  latdy  been  writing 
on  this  subject,  and,  in  reply  to  the  remarks  of  another  periodical  on 
the  subject,  it  reduces  its  specific  charges  "  against  a  limited  number 
of  barristers"  to  the  following  four: — 

1.  Touting  and  underbidding    in    the   Criminal  Courts  of  the 

metropolis. 

2.  Unblushing  business  intercourse  with  unqualified  practitioners. 

3.  Engaging  in  speculative  business,  and  signing  for  fees  before 

they  are  paid. 

4.  Talung  smaller  fees  than  those  signed  for,  and  giving  the 
attorney  and  his  derk  the  benefit  of  the  rebate. 

These  crimes,  though  of  varying  degrees  of  blackness,  call  loudly,  in 
the  opinion  of  the  Law  Times,  for  an  immediate  remedy.  With  the 
first  three  the  legal  world  is  tolerably  familiar,  and  they  probably  mnst 
exist  and  be  spoken  and  written  about  in  every  professional  body. 
It  is  of  course  the  pressing  concern  of  the  respectable  part  of  the 
profession  to  keep  them  within  proper  limits:  but  though  we  by  no 
means  say  that  these  limits  are  duly  observed  or  enforced  in  Scot- 
land, we  are  not  aware  of  any  special  reason  at  the  present 
moment  for  urging  vigorous  action  in  regard  to  them.  The  fonitb 
charge,  besides  being  somewhat  more  novel,  is  one  of  a  more 
delicate  and  serious  nature.  We  hope  that  the  evil  alleged  does  not 
exist  in  England  so  extensively  as  our  contemporary  believes;  for  it 
Tfrould  evidence  such  general  rottenness  in  the  profession  as  to  render 
a  thorough  cure  extremely  difficult  The  passage  on  thia  subject  is  as 
follows: — 

^'  We  are  in  receipt  of  more  than  one  piece  of  information  which  proyes  tlut 
attorneys'  clerks  at  least  attempt  to  make  gains  at  the  coast  of  barristers.  Tbe 
influence  of  managing  clerks  to  firms  of  solicitors  is  well  known.  To  them  is 
frequently  left  the  selection  of  counsel,  and  it  is  rumoured  that  more  than  one 
flourishing  member  of  the  Bar  owes  his  rise  to  the  kind  aid  of  these  useful 
individuals.  We  at  once  disclaim  any  intention  of  casting  the  sb'ghtest  reflection 
upon  managing  clerks  as  a  class.  They  are  generallv  themselves  soliciton  and 
gentlemen  of  education  and  ability.  We  sp^  of  the  black  sheep,  and  in  ooe 
case  brought  to  our  notice  a  young  barrister  was  offered  the  whole  of  a  lucratiTe 
business  at  the  Chancery  Bar  if  he  would  abate  20  per  cent,  of  ihe  fees  in  favoor 
of  the  clerk.  We  are  proud  to  say  the  clerk  made  a  speedier  exit  from  the 
chambers  of  this  gentleman  than  he  expected,  and  we  believe  with  some  slight 
assistance,  to  which  we  will  not  more  particularly  allude — hut,  another  membtf 
of  the  Bar  took  the  business;  upon  what  terms  it  is  done  we  need  hardly  say. 
Of  course  such  a  species  of  imposition  would  not  be  tolerated  by  solicitors  if  }t 
were  known,  but  it  is  rarely  known  to  them;  whilst  the  attorneys  who  obtoin 
the  rebate  in  their  own  favour  would  hardly  be  likely  to  give  a  derk  the  smallest 
chance.  And  there  are  such  men.  In  a  case  with  which  we  are  familiar,  an 
attorney  claimed  a  rebate  as  cuHomary^  and  names  of  members  of  the  Bar  were 
actually  mentioned  who  made  this  disreputable  and  ruinous  system  costomaiy. 
The  same  proceedings  took  place  in  this  instance.  The  particular  fee  wks  paid, 
but  the  next  case  went  to  neighbouring  chambers. 

^^  Under  the  circumstances  which  we  have  here  detailed,  it  will  be  seen  bov 
terribly  uphill  is  the  work  of  an  honest  young  barrister,  unless  backed  up  by  a 
connection.  He  has  not  only  to  gain  clients,  but  to  keep  them  in  spite  of 
dishonest  rivals.    To  our  knowledge  sensible  and  conscientious  men  bare  used 
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the  argamenfc  that  the  dishonest  most  be  fought  with  their  own  weapons.  We 
Boout  Buch  a  proposition.  Let  members  of  the  Bar  fearlessly  denounce  the  illicit 
practice  which  they  see  going  on  around  them,  gnawing  at  the  very  vitals  of 
prosperity  and  honouraUe  conduct  in  a  profession  to  which  so  many  of  the 
gentlemen  of  England  declare  that  they  are  proud  to  belong.  But  the  fear  of 
being  eccentric,  of  being  proclaimed  jealous  and  disappointed,  restrains  the  mass, 
and  we  believe  that  only  by  anonymous  writing  can  anything  be  said.  What 
is  to  be  done  is  another  matter?" 

This  qaestion,  with  which  we  close  our  quotation,  receives  from  the 
writer  in  the  Law  Times  no  satisfactory  answer.  We  can  think 
of  none  except  that  the  legal  profession  must,  if  possible,  cease  to 
be  dazzled  by  mere  success,  without  regard  to  the  way  in  which 
it  is  gained,  and  must  consign  to  his  proper  place  the  man  who 
climbs  to  eminence  at  the  bar  by  unworthy  subservience  and  dodgy 
finessing,  or  by  bribing  solicitors  at  the  expense  of  their  clients. 
There  is  a  kind  of  vulpine  diplomacy  which  is  useful  and  not  always 
discreditable  in  the  conduct  of  a  client's  affairs;  but  when  a  man 
attains  to  great  business,  and  an  apparently  high  position  at  the  bar, 
by  exercising  such  a  faculty  upon  agents  and  agents'  clerks,  and  upon 
his  own  brethren,  we  can  only  say  that  the  monds  and  tone  of  feeling 
prevailing  in  the  profession  must  be  infinitely  lower  than  it  ought  to 
be,  or  used  to  be.  We  are  happy  to  say  that  in  Scotland  comparatively 
few  eminent  counsel  have  owed  their  rise  to  such  arts;  and  it  is  even 
difiScult  to  conceive  in  our  community  any  formalized  or  even  understood 
agreement  to  rebate  fees  such  as  our  contemporary  mentions.  In 
Edinburgh,  in  the  few  cases  in  which  things  similar,  if  not  the  same, 
may  be  done,  they  are  managed  better;  and  the  pawky  advocate  finds 
other  ways  of  showing  his  gratitude  for  favours  received  than  by  con* 
ferring  direct  pecuniary  benefits  on  his  jackals.  That  such  arts  must 
sometimes,  as  rarely  as  possible,  prosper  in  such  a  profession  as  ours 
will  probably  be  admitted;  but  that  profession  must  no  longer  boast 
of  its  high  tone  of  morals  and  its  gentlemanly  conduct,  if  they  become 
general  or  obtrusive,  or  if  they  are  even  supposed  to  exist  among  those 
who  aspire  to  be  its  chiefs.  The  character  of  a  leading  advocate  ought 
to  be  above  suspicion.  That  of  his  clerk,  in  this  evil  world,  can  hardly 
be  above  suspicion;  but  even  in  his  case  suspicion  must  never  approxi- 
mate to  belief. 

Bottomry  Bonds — CommunicaHon  mth  Owners, — In  the  case  of 
the  Staffordshire,  in  the  Irish  Court  of  Admiralty,  in  May  last,  a 
bottomry  bond  was  held  valid  in  the  following  circumstances: — The 
Staffordshire,  whilst  on  a  voyage  from  London  to  Callao,  and  under  a 
charter  for  the  latter  place,  the  time  for  fulfilling  which  was  limited  to 
the  30th  September,  1869,  put  into  Melbourne  in  a  leaky  condition. 
The  master  was  also  a  part  owner,  was  without  funds,  and  having  good 
reason  for  supposing  that  the  shipwrights,  in  whose  hands  the  vessel 
was  placed  for  the  purpose  of  repairs,  would  prevent  her  from  sailing 
from  Melbourne  in  time  to  fulfil  her  charter  unless  their  claims  were 
paid,  on  the  7th  September  raised  the  sum  of  ^£^3265  from  the  ship's 
agents  at  Melbourne  upon  a  bottomry  bond  of  the  ship  and  freight 
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The  co-owner  of  the  ship  was  ia  London.  The  decision  was  that 
communication  between  the  master  and  the  co-owner  was  not  necessary 
in  order  to  give  the  bond  validity. 

One  of  the  recent  leading  cases  with  regard  to  the  necessity  of 
communicating  with  owners  before  granting  a  bond  of  bottomry,  is 
that  of  The  Panama,  L  R  3  P.  0.  199,  23  L  T.  N.  &  12;  39  L  J. 
Adm.  37.  It  was  there  held  that  where  practicable  it  is  absolutely 
necessary  that  notice  should  be  given  by  the  master  to  the  owner  of 
the  vessel  In  regard  to  the  immediate  question  in  the  ease,  viz.:— 
whether  the  known  solvency  of  the  owner  was  any  excuse,  the  Court 
(the  Judicial  Committee  of  the  Privy  Council)  said:  **  It  resolves  itself 
solely  into  a  question  of  insolvency,  and  whether  insolvency  excuses 
the  giving  of  notice,  there  having  been  no  judicial  insolvency.  Their 
Lordships  are  of  opinion  that  if  they  were  to  lay  down  this  as  a 
principle,  it  would  produce  a  serious  evil.  In  the  first  place,  it  is  very 
difficult  to  tell  whether  a  person  is  insolvent  Is  it  to  depend  on  the 
ultimate  result  of  whether  he  was  actually  insolvent  at  the  time  ?  The 
fact  of  whether  a  man  is  insolvent  or  not,  may  depend  upon  the  result 
of  a  single  item  in  a  contested  account,  which  may  involve  a  question  of 
diflSi^ult  legal  decision.  .  .  .  Their  Lordships  are  of  opinion  that  until 
a  person  has  been  judicially  declared  insolvent,  the  owner  is  the  person 
to  receive  notice,  that  he  may  be  able  to  extricate  himself  from  these 
difficulties,  and  that  he  should  receive  notice  of  the  intention  to  raise 
money  by  bottomry.  ...  In  case  he  is  judicially  declared  insolvent, 
the  ownership  rests  in  other  persons;  but  that  in  no  case  can  a  com- 
munication be  dispensed  with.'' 

In  the  previous  case  of  The  Kamah  L.  R.  2  P.  C.  505,  21  L  T. 
Rep.  N.  S.  159,  38  L  J.  Adm.  57,  the  Judicial  Committee  held  that 
the  effect  of  the  want  of  communication  with  the  owner  before  execu- 
ting the  bond  could  not  be  fairly  appreciated  except  in  combination  with 
the  other  facts;  and  distinctly  decided  that  the  necessity  which  the 
maritime  law  requires  as  a  condition  of  the  validity  of  a  bottomry  bond 
is  to  be  ascertained  by  evidence.  "  Necessity  "  means  a  high  degree 
of  need — a  need  which  arises  when  choice  is  to  be  made  of  one  of 
several  alternatives  under  the  peril  of  severe  loss  if  a  wrong  choice 
should  be  made.  "  In  the  case  of  a  voyage,  it  is  probably  correct  to 
say  that  any  alternative  for  the  captain  is  better  than  total  loss  of  the 
ship  and  cargo,  and  that  be  is  under  a  necessity  of  choosing  another 
alternative,  if  any  should  be  possible,  and,  in  respect  of  bottomry,  any 
combination  of  events  which  would  prevent  the  completion  of  the 
voyage  with  profit,  unless  money  should  be  obtained  by  bottomry, 
would  raise  the  question  whether  there  was  need  for  bottomry  in  such 
high  degree  as  to  create  a  necessity."  This  is  sufficiently  liberal,  and 
pretty  clearly  indicates  what  would  be  an  occasion  of  necessity.  But 
in  one  state  of  facts  the  duty  to  communicate  with  the  owner  of  cargo 
appears  to  be  imperative.  In  The  Hamburg,  8  L  T.  N.  S.  175,  oi 
L.  J.  Adm.  61,  the  opinion  was  stated  on  the  bench,  that  when  the 
value  of  the  ship,  freight,  and  cargo,  would  together  amount  to  a  less 


t£[£  MONTfl.  o26 

sum  than  that  contemplated  by  the  bottomiy  bond,  it  is  absolutely 
the  master's  duty  to  communicate  with  the  owners  of  cargo  before 
hypothecating  their  property. 

It  is  always  a  question  of  evidence  whether  communication  with  the 
owners  is  practicable.  In  the  Olivier,  Lush.  484,  Dr  Lushiugton 
stated  the  rule  to  be  that  the  master,  before  giving  a  bond  on  ship  and 
cargo,  should,  if  practicable,  correspond  with  the  owners  of  the  cargo, 
as  well  as  with  those  of  the  ship,  and  receive  instructions  from  them; 
and  that  the  lender  on  bottomry,  before  he  enters  into  an  engagement 
to  advance,  should  satisfy  himself  that  such  communication  has  been 
made.  He  says:  "  The  whole  question  resolves  itself  into  this — Was 
it  reasonably  practicable  for  the  master  to  have  any  such  correspondence 
with  the  shippers  and  consignees  of  the  cargo?"  The  Oriental, 
7  Moore,  P.O.,  398,  lays  down  the  rule,  that  to  justify  the  agent  of  the 
ship  in  taking  a  bottomry  bond  on  the  ship,  an  express  communication 
must  be  made  to  the  owner,  by  telegram  if  possible.  In  the  Hamburg, 
on  appeal.  Brown  &  Lush.  253,  Lord  Eingsdown  laid  down  a  similar 
rale.  Thus  the  converse  of  the  old  rule  that  a  master  has  no  power 
to  borrow  on  bottomry  in  a  home  port,  does  not  bold  good;  and  we 
must  regard  the  rule  itself,  though  in  general  it  must  still  hold  good, 
as  superseded  by  the  more  general  principles  above  stated. 

Recent  English  Cases  on  the  Sale  of  Shares, — The  judgments  of 
the  Courts  of  Appeal  in  common  law  and  chancery  in  the  cases  of 
OrisseU  v.  Bristoive,  19  L.  T.  Rep.  N.  S.  390;  38  L  J.  C.  P.  10;  L.  R. 
4,  C.  P.  36;  and  Coles  v.  Bristowe,  19  L.  T.  Rep.  N.  S.  403;  38  L.  J.  Ch. 
81;  L  K  4  Ch.,  Ap.  4,  settled  in  favour  of  the  jobbers  on  the  Stock  Ex- 
change the  important  general  question  whether  they  could  be  compelled 
to  indemnify  vendors  of  shares  against  future  calls.  Although  the 
subsequent  cases  are  of  inferior  interest,  it  is  worth  calling  attention 
to  them  as  illustrations  of  a  subject  which  is  of  great  importance  to  a 
large  class  of  the  business  community.  Of  these  the  most  im- 
portant is  Maxsted  v.  Paine  (No.  2),  decided  on  a  case  stated  by  the 
Court  of  Exchequer  Chamber  on  14th  February  (24  LT.  N.S.  140; 
40  LJ.  C.P.  120).  Here,  as  in  Grisselly,  ^W^tot^/e,  a  vendor  of  shares 
endeavoured  to  compel  the  jobber  to  indemnify  him  against  the  default 
of  the  ultimate  transferee,  whose  name  had  been  furnished  to  the  buying 
jobber,  and  through  him  to  the  vendor  as  that  of  the  purchaser.  To 
take  the  case  out  of  the  decision  in  OrisseU  v.  Bristowe,  the  vendor 
contended  that  the  transferee,  one  Goss,  was  not  a  purchaser  within  the 
meaning  of  the  rules  of  the  Stock  Exchange,  hut  a  man  of  straw,  who 
had  received  money  from  a  purchaser  in  order  that  the  transferee 
might  accept  the  shares,  and  the  real  purchaser  be  relieved  from 
^sponsibility.  The  jobber  contended,  on  the  other  hand,  that  as  he 
had  received  the  name  of  the  transferee  in  the  usual  way  of  business, 
and  was  entirely  ignorant  of  the  circumstances  under  which  Goss's 
name  was  put  forward,  that  he  could  not  be  affected  by  them,  and 
that  Goss  must  be  considered  an  ultimate  purchaser  within  the  usages 
of  the  Stock  Exchange^  and  that  he  (the  defendant)  had  fulfilled  bis 
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contract,  and  was  free  from  further  liabUity.  The  Courts  of  Exchequer 
and  Exchequer  Chamber  held  that  the  defendant  was  not  liable;  and 
thus  established  a  complete  immunity  to  jobbers,  who  act  honestly, 
and  according  to  the  usages  of  the  market  In  such  a  case  as  that  of 
Maxsted  v.  Paine,  where  there  is  fraud  by  putting  forward  a  colourable 
purchaser  without  the  privity  of  the  stock  jobber,  the  vendor's  remedy 
must  be  sought  against  the  real  purchaser:  Castellan  v.  Hcbson,  L 
Rep.  10  Eq.  47;  22  L.  Hep.  N.  S.  575;  39  L.  J.  Ch.  490.  The 
necessity  for  strictly  observing  the  usages  of  the  market  is  illustrated 
in  Maxsted  v.  Paine  (No.  1)  20  L.  T.  Rep.  N.  S.  34;  38  L.  J.  Ex.  41, 
and  Maxsted  v.  Morris,  21  L  T,  Rep.  N.  S.  535,  which  enforce  this 
lesson,  viz.,  "  that  a  jobber  purchasing  shares  on  the  Stock  Exchange 
for  the  next  account  must,  on  the  next  name  day,  give  to  his  vendor 
the  name  of  a  third  person,  who  must  be  a  bona  fide  purchaser  and 
legally  bound  to  accept  a  transfer  of  the  shares,  or  he  mil  remain 
personally  liable  in  respect  of  such  shares,  and  be  bound  to  indemnify 
his  vendor  from  future  calls  upon  them,"  and  that  "  the  '  carrying  over' 
of  shares  from  the  first  to  a  future  name  day  without  the  consent  of 
the  jobber's  nominee  or  ultimate  purchaser,  puts  an  end  to  the  latters 
liability,  and  the  jobber  remains  liable  to  the  original  vendor." 

One  of  the  more  important  recent  decisions  affecting  vendors  and 
purchasers  of  shares  generally,  is  the  case  of  Davis  v.  Haycock,  20 
L.T.  Rep.  N.  S.  954,  38  L.  J.  Ex.  155,  L.R  4  Ex.  373.  There  the 
plaintiff  sold  shares  on  the  Stock  Exchange,  and  executed  a  transfer 
to  the  defendant,  the  ultimate  purchaser.  The  defendant  was  unable 
to  register  the  transfer  in  consequence  of  the  company  winding-up, 
and  the  refusal  of  the  directors  to  register.  The  plaintiff,  who  was 
compelled  to  pay  certain  calls,  brought  an  action  against  the  defendant 
to  recover  the  amount,  alleging  a  contract  by  the  defendant  to 
purchase  the  shares  and  to  indemnify  the  plaintiff.  A  verdict  having 
been  found  for  the  plaintiff  subject  to  a  special  case,  the  question  was 
argued  before  the  Court  of  Exchequer,  when  there  was  a  difference  of 
opinion,  Chief  Baron  Kelly  and  Baron  Piggot  holding  that  there  was  a 
contract,  and  that  it  was  sufficiently  alleged  in  the  declaration; 
Barons  Channell  and  Cleasby  holding  that  the  contract,  as  declared 
on,  was  not  proved.  The  question  thus  left  unsettled  has  been 
determined  by  the  case  of  Bowring  v.  Shepherd,  in  the  Court  of 
Exchequer  Chamber,  38  L.  J.  Q.  B.  129.  There  shares  were  bought 
for  defendant  on  the  Stock  Exchange,  and  at  the  account  day  bis 
brokers  passed  a  ticket  with  his  name  as  the  purchaser,  in  the  usnal 
way,  to  the  brokers  of  the  plaintiff,  who  was  the  ultimate  seller.  The 
plaintiff  executed  and  delivered  a  transfer,  with  the  share  certificates, 
to  defendant's  brokers,  who  accepted  them,  and  paid  the  price  and 
forwarded  the  transfer  and  price  to  the  defendant  He,  however, 
lefused  to  accept  the  shares,  and  when  the  company  was  wound  np 
the  seller  had  to  pay  calls.  A  verdict  was  found  in  favour  of  the 
plaintiff,  the  seller,  for  «f  250  for  damages,  subject  to  a  special  cose. 
The  Court  held  that  the  acceptance  of  the  transfer  by  the  broker  was 
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acceptance  by  the  parchaser,  the  broker's  authority  being  unrecalled, 
and  that  the  such  acceptance,  quite  apart  from  the  original  contract 
of  sale  between  the  jobber  and  the  deft.,  was  an  implied  contract  on 
the  part  of  the  person  accepting  the  transfer  to  protect  the  seller  from 
all  future  liabilities  in  respect  of  the  shares.  There  was  some  apparent 
difference  of  opinion  as  to  the  exact  effect  of  the  usages  of  the  Stock 
Exchange;  but  the  Court  seemed  to  agree  that  that  U3£^e  was  at 
least  evidence  of  the  broker's  authority.  Baron  Bramwell  said  that 
the  judgments  in  Grissell  v.  Bristowe  and  Coles  v.  Bristowe 

'*  Seemed  to  be  based  on  the  principle  that  one  liability  is  substituted 
for  the  other  by  arrangement  of  the  parties,  and  I  think  that  it  is  nothing 
like  an  assignment  of  a  chose  in  action  only  enforceable  in  equity.  The 
ultimate  buyer  does  not  assign  his  right  of  action  against  the  immediate 
seller,  or  vice  versd.  Therefore  I  repeat  that  the  case  appears  to  me  to  be 
concluded  by  those  two  authorities,  without  turning  to  others  which  point 
the  same  way;  but  I  should  like  to  say  a  word  about  the  principle  of  the 
thing.  The  Stock  Exchange  practice  is  relied  on  here,  but  I  agree  with  my 
brother  Willes  that  the  question  does  not  depend  upon  the  practice  of  the 
Stock  Exchange.  A  similar  state  of  affairs  might  have  arisen  in  some 
other  business  altogether;  eg.,  A.  sells  wheat  to  B.  for  delivery  on  a  future 
day.  When  the  day  of  delivery  arrives,  B.  says,  "I  wish  you  would 
deliver  to  C.;"  and  A.  says,  "I  wish  you  would  take  delivery  from  D.," 
whereupon  D.  sends  the  necessary  documents  and  transfer  of  the  wheat, 
which  may  be  supposed  to  be  in  the  warehouse  of  another  person,  to  C, 
who  takes  the  documents  and  pays  for  the  wheat  Can  there  be  a  doubt, 
if  afterwards  the  warehouseman  had  sued  D.  for  warehouse  rent,  that  D. 
would  have  a  right  of  action  against  C.  for  not  removing  the  wheat  1  It 
is  clear  that  he  would,  for  a  new  contract  arose  between  them  all,  and  D. 
would  be  entitled  to  indemnity  from  C.  That  really  is  the  same  case  as 
this  Stock  Exchange  transaction;  the  only  difference  being,  that  when  the 
parties  entered  into  the  contract  they  contemplated  the  substitution  of  other 
parties  for  the  fulfilment  of  the  mutual  obligations.  The  true  way  in  which 
to  look  at  this  contract  is  to  understand  that  when  A.  purports  to  buy  of 
B.  for  the  account,  he  says,  '*  I  will,  on  the  account  day,  take  of  you  and 
pay  you  for  certain  shares,  or  find  some  one  who  will  do  so  for  me;"  and  B. 
says,  <'  I  will  transfer  to  you  certain  shares  or  find  some  one  who  will  do  so." 
When  the  time  arrives,  the  seller  finds  his  substitutes  and  the  buyer  finds 
his  also;  the  two  meet  through  their  broker,  and  the  obligation  is  created 
between  them,  and  I  cannot  for  my  part  see  any  difficulty  in  dealing  with 
these  cases." 

Appointment — Mr  Patrick  Blair,  Advocate  (1856),  has  been 
appointed  Sheriff-Substitute  of  Inverness-shire,  at  Inverness,  in  room 
of  Mr  W.  H.  Thomson,  Advocate  (1843),  removed.  Mr  Blair  has  had 
varied  experience — at  the  bar,  as  a  temporary  Sheriff-Substitute,  as  a 
country  agent,  and  afterwards  as  a  District  Court  Judge  in  -Jamaica, 
an  office  to  which  he  was  appointed  on  the  recommendation  of  Lord 
Advocate  Patton.  It  has  been  generally  understood,  since  the  vacancy 
at  Inverness  became  probable,  that  Mr  Blair  was  likely  to  fill  it;  and 
although  there  is  naturally  some  grumbling  because  so  many  excellently 
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qualified  aspirants  to  office,  waiting  and  labouring  in  the  Parliament 
House,  have  been  passed  over  in  favour  of  one  who  had  left  the 
profession,  we  believe  that  no  more  efficient,  accomplished,  or  acceptable 
Judge  could  have  been  appointed. 

General  Council  of  Procurators  in  Scotland. — ^The  Annual  General 
Meeting  of  this  body  was  held  within  the  Faculty  Booms,  St  George's 
'Place,  Glasgow,  on  Thursday,  21st  September.  Among  the  members 
present  were  Messrs  J.  B.  Baxter,  President  of  the  Faculty  of  Procu- 
rators, Dundee;  Alexander  M*Neel  Caird,  Dean  of  Faculty  of 
Procurators  of  the  Rhims  of  Galloway;  James  F.  Murdoch,  Sepre- 
sentative  Member  of  the  Faculty  of  Solicitors^  Ayr;  John  Gair,  Dean 
of  the  Society  of  Solicitors  of  the  Eastern  District  of  Stirlingshire; 
Alexander  Bkck,  Dean  of  the  Society  of  Solicitors  and  Procurators, 
Cupar-Fife;  D.  R  Morice,  Representative  Member  of  the  Society  of 
Advocates,  Aberdeen ;  "William  Brown,  Representative  Member  of  the 
Society  of  Solicitors,  Hamilton;  Peter  Miller,  Vice-Dean  of  the 
Faculty  of  Procurators,  Linlithgow;  Charles  Wingate,  Representative 
Member  of  the  Society  of  Solicitors  and  Procurators,  Stirling;  James 
Paterson,  Representative  Member  of  the  Society  of  Solicitors  of  Fife- 
shire,  Dunfermline;  John  Symons,  Dean  of  Faculty  of  Procurators, 
Dumfries;  William  Shiress,  Dean,  Society  of  Solicitors,  Forfarshire; 
A.  Y.  Rose,  Vice-Dean,  Society  of  Solicitors,  Airdrie.  On  the  motion 
of  Mr  Baxter,  seconded  by  Mr  Murdoch,  Mr  M*Neel  Caird,  of  Stran- 
raer, was  unanimously  appointed  President  On  the  motion  of  Mr 
Caird,  seconded  by  Mr  Murdoch,  Mr  Morice  of  Aberdeen  was  unani- 
mously appointed  Vice-President  Mr  J.  W.  Barty,  Dunblane,  was 
re-elected  Secretary  and  Treasurer,  and  the  following  gentlemen  were 
elected  Special  Councillors; — Messrs  J.  B.  Baxter,  Dundee;  J.  F. 
Murdoch,  Ayr;  Adam  Paterson,  Glasgow;  J.  Symons,  Dumfries;  and 
John  Gair,  Falkirk.  The  meeting  thereafter  proceeded  to  fix  the  rate 
of  assessment  on  the  local  Faculties  for  the  current  year.  The  re- 
mainder of  the  business  was  not  of  public  interest 

Diets  for  examination  of  applicants  for  admission  as  Procurators 
were  held  by  the  examiners  of  the  General  Council,  within  the  Faculty 
Rooms,  St  George's  Place,  Glasgow,  on  the  18th,  19th,  20th,  21st, 
22nd,  and  23rd  instant  The  following  applicants  were  found  duly 
qualified  for  admission,  viz.: — John  M'Clymont,  Ayr;  William  Craig, 
Dumbarton;  W.  M.  Sutherland,  Edinburgh;  J.  Davidson,  Pat  W. 
Smith,  Walter  Baxter,  George  Thornton,  and  Alexander  Freeman, 
Forfarshire;  William  M'Corquodale,  Kinross-shire;  James  Cunning- 
ham, Peeblesshire;  John  Dunlop  and  R  B.  Duncan,  Renfrewshire; 
John  Burns,  Stirlingshire.  Mr  James  Gibson,  Ayrshire,  passed  bis 
examination  in  general  knowledge. 

Cross-eoeaminatum  of  WUnesses. — Cross-examination  is  commonly  esteemed 
the  severest  test  of  an  advocators  skill,  and  perhaps  it  demands,  beyond  any 
other  of  his  duties,  the  exercise  of  his  ingenuity.  Bat  the  experienced  will 
'^oubt  whether,  upon  the  whole,  it  is  so  difficult  to  do  well  as  an  examination^ 
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in-chiefy  and  certainly  it  is  more  frequently  well  done,  although  this  may 
not  improbably  result  from  the  prevalent  notion  that  examination-in-chief 
is  an  easy  matter  which  any  body  can  do,  while  cross-examination  is  ex- 
tremely difficult.  And  therefore  the  advocates,  and  especially  young 
advocates,  perform  the  one  carelessly,  while  they  put  forth  all  their  powers 
for  the  accomplishment  of  the  other. 

Do  not  understand,  however,  that  we  are  unconscious  of  the  difficulty  of 
conducting  a  cross-examination  with  creditable  skill.  It  is  undoubtedly  a 
great  intellectual  e£fort;  it  is  the  direct  conflict  of  mind  with  mind;  it 
demands,  not  merely  much  knowledge  of  the  human  mind,  its  faculties,  and 
their  modus  operandi^  to  be  learned  only  by  reading,  reflection,  and  observa- 
tion, but  much  experience  of  man  and  his  motives  as  derived  from  inter- 
course with  various  classes  and  many  persons,  and,  above  all,  by  that 
practical  experience  in  the  art  of  dealing  with  witnesses  which  is  worth 
more  than  all  other  knowledge;  which  other  knowledge  will  materially 
assist,  but  without  which  no  amount  of  study  will  suffice  to  accomplish  au 
advocate.  To  the  on-looker  a  cross-examination  has  much  more  of  interest, 
for  it  is  more  in  the  nature  of  a  combat,  with  the  excitement  that  always 
attends  a  combat  of  any  kind,  physical  or  intellectual ;  it  is  man  against 
man,  mind  wrestling,  with  mind.  Whereas,  in  examination-in-chief  the 
advocate  and  his  witness  have  the  appearance  at  least  of  being  allies,  and 
whatever  skill  the  former  is  required  to  exercise  for  the  attainment  of  his 
object  needs  to  be  concealed,  and  is  seldom  apparent  to  a  mere  spectator, 
however  it  may  be  recognised  and  appreciated  by  those  who  are  engaged 
with  him  in  the  cause,  and  who  know  with  what  exquisite  tact  he  has  elicited 
just  what  he  desired,  and  suppressed  that  which  he  wanted  not  to 
reveal. 

There  are  two  styles  of  cross-examination,  which  we  may  term  the 

mvage  style,  and  the  smUiiig  style.     The  aim  of  the  savage  style  is  to 

kmfy  the  witness  into  telling  the  truth;  the  aim  of  the  smiling  style  is 

to  win  him  to  a  confession.     The  former  is  by  far  the  most  frequently  in 

use,  but  its  use  is  a  great  mistake.     The  passions  rouse  the  passions.. 

Anger,  real  or  assumed,  kindles  anger.     An  attack  stimulates  to  defiance. 

By  showing  suspicion  of  a  witness,  you  insult  his  self-love — you  make 

him  your  enemy  at  once — ^you  arm  his  resolution  to  resist — to  defy  you— 

to  tell  you  no  more  than  he  is  obliged  to  tell — to  defeat  you,  if  he  can. 

Undoubtedly  there  are  cases  where  such  a  tone  is  called  for;  where  it  is 

politic  as  well  as  just;  but  they  are  rare,  so  rare  that  they  should  be 

deemed  entirely  exceptional.     In  every  part  of  an  advocators  career,  good 

temper  and  self-command  are  essential  qualifications;  but  in  none  more 

80  than' in  the  practice  of  cross-examination.     It  is  marvellous  how  much 

may  be  accomplished  with  the  most  deficient  witness  simply  by  good 

humoar  and  a  smile ;  a  tone  of  friendliness  will  often  succeed  in  obtaining 

a  reply  which  has  been  abstainedly  denied  to   a  surly  aspect  and  a 

threatening  or  reproachful  voice.     As  a  general  rule,  subject  to  such  very 

rare  exceptions  as  scarcely  to  enter  into  your  calculations,  you  should 

begin  your  cross-examination  with  an  encouraging  look,  manner,  and 

phrase.    Remember  that  the  witness  knows  you  Xo  h^  on  (he  other  side; 

he  is  prepared  to  deal  with  you  as  an  enemy ;  he  anticipates  a  badgering ; 

he  thinks  you  are  going  to  trip  him  up  if  you  can ;  he  has,  more  or  less, 

girded  himself  for  the  strife.     It  is  amusing  to  remark  the  instant  change 
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in  the  demeanour  of  most  witnesses,  when  their  own  counsel  has  resomed 
his  seat  and  the  advocate  on  the  other  side  rises  to  cross-examine  the 
position;  the  countenance  plainly  shows  what  is  passing  in  the  mind. 
Either  there  is  fear,  or,  more  often,  defiance.  If  you  look  fierce  and 
speak  sternly,  it  is  just  what  had  been  expected,  and  you  are  met  by 
corresponding  acts  of  self-defence.  But  if,  instead  of  this,  you  wear  a 
pleasant  smile,  speak  in  a  kindly  tone,  use  the  language  of  a  friendly 
questioner,  appear  to  give  him  credit  for  a  desire  to  tell  the  whole  truth, 
and  nothing  but  the  truth,  you  surprise,  you  disarm  him :  it  is  not  what 
he  had  anticipated;  he  answers  frankly  your  questions. 

But  where  shall  you  begin?  What  order  shall  you  follow?  Shall 
you  carry  him  again  through  the  narrative  given  in  his  examination- 
in-chie^  or  begin  at  the  end  of  it  and  go  backward,  or  dodge  him 
about,  now  here  now  there,  without  method?  Each  of  these  plans 
has  its  advantages,  and  perhaps  each  should  be  adopted  according  to 
circumstances. 

But  you  cannot  determine  which  course  to  adopt  unless  yon  have  some 
definite  designs  in  the  qaestious  you  are  about  to  put.  A  mere  aimless, 
hap-hazard  cross-examination  is  a  fault  every  advocate  should  strenuously 
guard  against.  It  is  far  better  to  say  nothing  than  to  risk  the  consequence 
of  random  shots,  which  may  as  often  wound  your  friends  as  your  opponents. 
Very  little  experience  will  assure  you  that  there  is  no  error  so  common 
as  this. 

Some  persons  seem  to  suppose  that  their  credit  is  concerned  in  getting 
up  a  cross-examination,  and  thus  look  upon  the  dismissal  of  a  witness 
without  it  as  if  it  were  an  opportunity  lost^  and  they  feared  that  clients 
would  attribute  it  not  so  much  to  prudence  as  to  conscious  incapacity;  so 
they  rise  and  put  a  number  of  questions  that  do  not  concern  the  issue,  and 
perhaps  elicit  something  more  damaging  to  their  own  cause  than  anything 
the  other  side  has  brought  out,  and  the  result  is  that  they  leave  their  client 
in  a  far  worse  condition  than  before.  Let  it  be  a  rule  with  you  never  to 
cron-examine  unless  to  gain  some  distinct  chfect.  Far  better  be  mute  through 
the  whole  trial,  dismissing  every  witness  without  a  word,  than,  for  the 
mere  sake  of  appearances,  to  ply  them  with  questions  not  the  result  of 
a  purpose. 

First,  resolve  whether  you  will  cross-examine  at  all.  It  is  impossible  to 
prescribe  any  rules  to  guide  you  in  this,  so  much  must  depend  upon  the 
particular  circumstances  of  each  case.  Ton  must  rely  upon  your  own 
sagacity,  on  a  hasty  review  of  what  a  witness  has  said,  how  his  testimony 
has  affected  your  case,  and  what  probability  there  is  of  your  weakening 
what  he  has  said.  If  he  said  nothing  material,  usually  the  safest  course  is 
to  let  him  go  without  a  question,  unless,  indeed,  you  are  instructed  that  he 
can  give  some  testimony  in  your  favour  or  damaging  to  the  party  who  has 
called  him,  and  then  you  should  proceed  to  draw  that  out  of  him.  But 
unless  so  instructed^  you  should  not,  on  some  mere  vague  suspicions  of  your 
own,  or  in  hope  of  hitting  a  blot  somewhere  by  accident,  incur  the  hazard 
of  eliciting  something  damaging  to  you — a  result  to  be  seen  every  day  in 
our  courts.  So,  as  a  general  rule,  it  is  dangerous  to  cross-examine  witnesses 
called  for  mere  formal  proofs,  as  to  prove  signatures,  attestations,  copies,  and 
such  like.  Still,  such  witnesses  are  not  to  be  immediately  dismissed,  for  yon 
should  first  consider  if  there  be  any  similar  parts  of  your  case  which  they 
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may  prove,  so  as  to  save  a  witness  to  yoa,  and  then  yoa  should  carefully 
confine  yourself  to  the  purpose  for  which  you  have  intended  them. — Bam 
on  FacUg  (New  Edition). 
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FIRST  DIVISION. 

Walkjeb  v.  Mbs  Jane  Anns  Fraseb  ob  Walkss, 

d  e  contra, — June  23. 

Divorce — Counter  actions, — ^These  were  two  actions  of  divorce — first, 
William  Walker,  residing  at  Murrayfield,  against  his  wife,  on  ground  of 
her  adultery  with  James  Qrant,  novelist,  residing  at  26  Danube  Street; 
second,  Mrs  Walker,  against  her  husband,  on  ground  of  his  adultery  with 
a  number  of  women  said  to  reside  in  Sheffield  and  in  Aberdeen.  In  the 
first  the  L.  O.  (Ormidale)  found  Mrs  Walker's  adultery  proved,  and  granted 
decree  of  divorce.  Mrs  Walker  reclaimed,  but  as  the  proof  in  the  action 
at  her  instance  had  not  been  taken,  the  Court  superseded  consideration,  of 
the  reclaiming-note  until  both  cases  were  ripe  for  judgment  In  March 
last  the  L.  O.  reported  the  case  at  Mrs  Walker's  instance,  intimating  in  a 
note  to  his  interlocutor  that  the  proof  of  the  defr.'s  adultery  seemed  to  be 
sufficient.  The  cases  were  heard  together,  and  the  Court  unanimously 
held  that  both  parties  were  proved  to  have  been  guilty  of  adultery,  and 
that  decree  of  divorce  should  be  pronounced  accordingly 

Costs  in  both  cases  were  awarded  to  Mrs  Walker. 

Act. — Frasetf  MacdoncMy  Lancaster,    Agents — Henry  &  ShiresSy  and  W,  G. 

Roy,  S,8,C, Alt,— Sol-Gen,  Clarke  Balfour,     Agents— J,  B,  Douglas  S 

Smith,  W.8. 

Cunningham  et  at  v,  Edhiston  el  al, — June  23. 

Agreement — Cemetery '--Right  to  lairs — Pit  burial, — This  was  an  action 

at  the  instance  of  lair-holders  in  Western  Southern  Necropolis  of  Qlasgow, 

against  the  persons  vested  with  feudal  title  to  the  ground,  subject  to  rights 

created  in  favour  of  the  parties  to  whom  lairs,  or  places  of  interment,  have 

been  sold.     The  summons  concluded  (1)  that  defrs.  should  divest  them^ 

selves  of  the  ground  in  question,  and  convey  it  either  to  magistrates  of 

Glasgow,  or  to  such  persons  as  might  be  nominated  by  the  lair-holders, 

or  the  Court,  as  trustees  for  the  lair-holders  in  all  time  comings  (2)  that 

defrs.  were  not  entitled  to  continue  to  manage  the  cemetery,  but  that 

management  should  be  transferred  to  a  committee  of  lair-holders,  to  be 

elect^  in  manner  to  be  fixed  by  the  Court,  and  to  act  in  conjunction  with 

proposed  trustees ;  (3)  that  a  disposition  of  the  ground  should  be  delivered 

hy  the  defrs.  to  the  trustees,  and  the  books  and  records  of  the  cemetery  to 

the  proposed  committee  of  management;  (4)  that  defrs.  were  bound  to 

^locate  lairs  to  all  persons  who  had  paid  a  full  price^  and  that  they  could 
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not  competently  forfeit  lairs  for  which  they  had  received  partial  paymenU, 
without  giving  twenty^ne  days*  notice,  or  such  other  notice  as  the  Court 
might  fix ;  (5)  that  defrs.  should  at  their  own  expense  lay  out  and  complete 
the  cemetery  according  to  plan,  and  plant  certain  trees  shown  thereon; 
(6-  and  7)  that  defrs.  should  be  prohibited  from  allowing  the  ground  to  be 
used  for  sepulture  by  any  others  than  the  holders  of  private  lairs,  and  that 
''pit  burial"  should  be  prevented  by  them;  (8)  that  except  from  the  sale 
of  lairs  defrs.  had  no  right  to  derive  any  profit  from  the  cemetery,  and  in 
particular  were  not  entitled  to  any  profit  from  interment  fees,  or  to  levy 
higher  fees  than  might  be  necessary  to  provide  for  maintenance  and  working 
expenses  of  the  cemetery.  Defenders  pleaded  that  pursuers  had  no  title 
to  sue,  being  only  eleven  out  of  13,000  lair-holders,  and  that  the  action 
was  incompetent  Also  that  there  being  no  contract,  or  breach  of  any 
contract  between  the  pursuers  and  defenders  on  any  of  the  matters 
embraced  by  conclusions  of  the  summons,  they  were  entitled  to  be 
assoilzied. 

The  L.  O.  (Lord  Qifford)  repelled  the  first  two  pleas  stated  in  defence, 
and  allowed  a  proof,  after  which  his  Lordship  found  that,  under  the  foarth 
conclusion  of  the  summons,  the  defenders  were  bound  (1)  to  allocate  to 
Henry  Dunn,  one  of  the  pursuers,  a  lair  of  the  value  of  at  least  one  guinea, 
and  that  in  respect  of  price  paid  by  him  in  and  previous  to  1852.  (2) 
That  defrs.,  or  those  from  whom  their  title  was  derived,  were  not  entitled 
to  forfeit  a  lair  in  the  cemetery  partially  paid  for  by  J.  Anderson,  one  of 
pursuers,  without  affording  him  an  opportunity  of  paying  up  the  balance; 
but  quoad  ultra,  assoilzied  defrs.  from  the  other  conclusions  of  the  summons^ 
reserving  to  pursuers  and  the  other  lair-holders  all  competent  action  for 
purpose  of  fixing  and  adjusting  the  scale  and  amount  of  interment  fees, 
also  finding  defrs.  entitled  to  expenses,  subject  to  modification. 

The  pursuers  reclaimed,  but  the  Court  unanimously  adhered. 

Act — Watsoiiy  Campbell    Agent— A.  Kirk  Mackicj  S.S.C. AIL— Sol,- 

Gen,  Clarhf  Lancaster.    Agent-^James  JVebster,  S.S,C. 

Pagan  v.  Fobd  dal — July  4. 

Trust  deed — Insanity. — ^In  this  case  the  pursuer,  in  March  last, 
obtained  a  verdict  after  trial  before  the  Lord  President  and  a  jury, 
finding  that  his  father,  the  late  William  Pagan,  was  of  unsound  mind  when 
he  executed  a  settlement  shortly  before  his  death.  The  defra  recently 
moved  for  and  obtained  a  rule  upon  pursuer  to  show  cause  why  the  verdict 
in  his  favour  should  not  be  set  aside  and  a  new  trial  granted,  and  partiea 
were  afterwards  heard  upon  the  rule.  The  Court  unanimously  held  that 
the  verdict  was  contrary  to  the  evidence  and  must  be  set  aside.  The  rule 
was  made  absolute  accordingly. 

The  JLord  President  said — The  issue  which  was  sent  to  the  jury  was 
whether  deed  No.  12  of  process  was  not  the  deed  of  the  deceased  William 
Pagan.  In  the  record  and  at  the  trial,  the  ground  upon  which  the  pursuer 
maintained  the  affirmative  of  that  issue  was,  that  at  the  time  the  deed  was 
made  the  testator  was  not  of  sound  disposing  mind.  We  granted  a  rule  to 
show  cause  why  the  verdict  should  not  be  set  aside  as  being  against 
evidence,  and  we  have  now  heard  parties  fully  upon  that  rule.  As  the 
Court  are  all  of  opinion  that  the  rule  must  be  made  absolute  for  a  new 
trial|  we  consider  it  is  not  expedient  to  make  any  observations  to-day  upon 
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the  evidence.  I  shall  therefore  do  no  more  than  announce  the  judgment 
of  the  Court  that  the  rule  must  be  made  absolute. 

Mr  Campbell  Smith  contended  that  a  new  trial  should  be  granted  only  on 
condition  that  defrs.  paid  the  expenses  of  the  former  trial. 

The  Lord  President  said  the  practice  was  to  reserve  the  question  of 
expenses;  and  he  saw  no  reason  in  the  present  case  to  depart  from  that 
general  rule. 

Ad. — Decarnu,  Campbell  Smith.  Agents — Murdochf  Boyd,  j*  Co.,  TF.'S.— • 
AlU—SoU'Oen.  Clarhy  tVaUan,    Agmta— Macrae  &  FUtt^  W.S. 

Stbwabt  k  Co.  v.  Bell. — July  4. 

Water — Pollution — Interdict. — The  complainers,  who  are  distillers  at 

Kirkliston,  recently  presented  an  application  for  interdict  against  Mr  Bell, 

oil  manufacturer  at  Broxburn,  craving  that  he  should  be  prohibited  from 

discharging  into  Niddrie  Burn  impure  substances,  which  they  averred 

prevented  them  from  making  use  of  the  water  for  the  purposes  of  their 

distillery.     The  L.  0.  granted  interim  interdict,  and  appointed  respondent 

to  lodge  answers  in  ten  days;  but  before  that  period  had  elapsed,  a  note 

was  given  in  on  his  behalf,  craving  that  interim  interdict  should  be  recaUed, 

as  a  fire  which  for  some  time  had  been  smouldering  in  the  shale  workings, 

of  which  he  is  tenant,  had  suddenly  broken  out  with  great  violence,  and 

the  use  of  the  water  was  absolutely  necessary  to  extinguish  the  flames. 

The  L.   O.  at  once  remitted  to  Mr  Geddes,  C.  E.,  to  report,  and  that 

gentleman  in  his  report  stated  that  he  found  the  fire  was  in  great  activity, 

and  advised  that  the  whole  water  of  Niddrie  Bum  should  be  employed  for 

its  extinction,  also  that  any  water  from  the  shale  workings  not  consumed 

in  putting  out  the  flames  might  be  purified  before  being  returned  to  the 

stream.     The  respondent  moved  the  L.  0.  (Lord  Mackenzie)  to  report  the 

case  to  the  Inner  House,  with  a  view  to  having  interim  interdict  at  once 

recalled.      On    his    Lordship's    report,    Mr    Shand    moved    the    Court 

accordingly,  and  submitted  that  he  was  entitled  to  have  the  interdict 

recalled  in  hoc  statu  without  caution.     This  motion  was  opposed  by  the 

coroplainets,  on  the  ground  that  respondent  suffered  no  hardship  in  being 

required  to  find  caution,  as  Mr  Geddes  had  reported  that  the  water  so  far 

as  not  consumed  might  be  puriBed.     The  complainers  did  not  object  to 

the  whole  water  being  used  to  put  out  the  fire,  but  the  respondent 

maintained  this  could  not  be  don^.     The  Court  unanimously  concurred 

in  a  direction  to  the  L.  0.  to  refuse  the  respondent's  motion  in  hoc  ttatu^ 

holding  that,  although  the  emergency  would  have  justified  him  in  making 

tise  of  the  whole  water  of  the  stream  to  extinguish  the  fire,  he  was  not 

entitled  to  use  only  a  part  of  it  for  that  purpose,  without  finding  caution  for 

injury  caused  by  polluting  the  remainder,  unless  he  could  show  that  it  was 

quite  impossible  to  purify  it  before  it  was  returned  to  the  strean). 

Act. — Balfoiir.    Agents — Hill,  Beid,  A  Dmmmond,  W.S. Alt. — Shand, 

Agents — Todsj  Murray,  and  Jamieson,  W.S. 

Speclax  Case — ^Neilson  k  Cowan  v.  Cbaio's  Judicul 

Faotob. — July  5. 

Retention — AgenCs  right  of  retention — ^The  question  in  this  case  was 
whether  the  agents  of  trustees  who  had  been  removed  by  the  Court  were 
entitled  to  retain  from  trust  funds  in  their  hands  the  expenses  incurred  to 
tbein  by  the  trustees  in  opposing  the  petition  for  removal.     The  Court 
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had  previonaly  refused  the  tnutees  their  expenses  out  of  the  tnut,  and 
they  held  that  the  agents  had  no  higher  rights  than  their  employers. 

Act. — Adur.  Agents — NeiUon  S  Cotoan^  W.S.^-^'-'AU, — MaekinJUkh, 
'—^AgerUs—Dalmahoy  S  Cowan,  W.8. 

SnvBjr  (Young's  Factob)  v.  Young  a  ah — JtUy  6. 

Tide — Proeeu  sisted  to  enable  pursuer  to  complete  title. — ^This  is  an  action 
regarding  the  right  to  heritable  subjects  in  Dundee.  Pursuer  is  C^cto  loa> 
ahientis  of  James  Young,  seaman,  of  Dundee,  now  abroad,  to  whose  mother, 
Mrs  Janet  Brown  or  Young,  and  her  father,  James  Brown,  senior,  the 
property  in  question  belonged,  and  this  action  was  to  Yindicate  James 
Young's  right  to  certain  shares  of  that  property  as  heir  of  provision  to  his 
mother.  The  L.  0.  (Mackenzie)  dismissed  the  action,  with  expenses,  on 
the  ground  that  no  sufficient  title  to  the  subjects  had  been  completed  hj 
James  Young  or  the  pursuer  as  his  factor  looo  absentie.  The  pursner 
reclaimed,  and  the  Court  recalled  the  interlocutor  in  hoe  statu,  on  condition 
of  pursuer's  paying  expenses  since  the  date  thereof,  and  sisted  process  to 
enable  the  pursuer  to  take  such  steps  as  he  might  be  advised  in  regard  to 
amending  or  strengthening  his  title. 

AcL—Sol-Oen,  Clark,  Madeintosh,  Agmts—HiU,  Reid,  SDrummond,  W,S, 
AU.-'Marshall,  Madaren.    AgenU—Fyfe,  Miller,  S  Fyfe,  8.8.C. 

Special  Case — Morgan's  Tbustees  et  al. — Jiuiy  6. 

Truit — Construction  of  settlement — Lapse. — ^TMs  was  a  case  r^aiding  the 
succession  of  the  late  George  Morgan,  the  questions  submitted  being  whether 
a  certain  share  of  Mr  Morgan's  estate  fell  to  be  dealt  with  by  his  trustees  as 
undisposed  of  residue,  to  be  distributed  among  the  representatives  of  six 
children  by  whom  the  testator  was  survived,  or  whether  the  share  in 
question  should  be  distributed  in  terms  of  the  provisions  of  the  settlement 
of  the  deceased  ?  The  argument  turned  entirely  upon  the  construction  of 
the  settlement,  and  the  Courts  after  hearing  counsel,  unanimously  held  that 
*  there  was  no  intestacy  as  regarded  the  share  of  the  estate  referred  to,  and 
that  it  must  be  disposed  of  by  the  trustees  in  terms  of  the  settlement 

Counsel  for  the  Parties — Muirhead,  Gibsoii.  Sol-Gen.  Clark,  and  Madartu, 
Agents— J.  Stormonth  Darling,  W.8.,  aiidDaimahoy  4k  Coican,  W.S. 

A.  V.  B. — July  7. 

Jurisdiction — Personal  citation  sufficient  to  found  jurisdiction  even  ottr 
fiyreigner. — This  was  an  action  in  the  Sheriff  Court  to  recover  damages  for 
slander.  The  defr.,  v^ho  is  a  Scotsman,  resides  in  England,  but  was  per- 
sonally cited  when  on  a  visit  to  this  country,  within  jurisdiction  of  the 
Sheriff,  where  the  particular  slander  alleged  in  the  summons  was  said  to 
have  been  committed.  The  defr.  pleaded  no  jurisdiction,  and  the  S.  SL 
and  Sheriff  sustained  this  plea,  and  dismissed  the  action,  with  ezpensei 
The  pursuer  appealed,  and  the  Court  recalled  the  interlocutors  complained 
of,  and  remitted  to  the  Sheriff  with  instructions  to  proceed  with  the  cause. 
Their  Lordships  were  unanimously  of  opinion  that  personal  citation  of  defr. 
within  the  Sheriff's  jurisdiction  in  which  the  alleged  injury  had  been  done 
was  sufficient  to  found  jurisdiction  even  over  a  foreigner,  and  that  this 
point  was  settled  by  the  recent  case  of  Pirie  v.  Warden  (5  M'P.) 
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Hendkbsoit  v.  Davidbon. — Jidy  8. 

Weights  and  Measures — 5  Geo,  IK,  c  74 — Proof^Dehts  Beeavery  Ad, 
1867. — Appeal  from  S.  C,  Caitbneas-sbire,  under  the  Debts  Recovery  Act, 
1867.  The  action  was  brought  by  Henderson  against  afish-curer  in  Wick, 
for  the  amount  of  an  account  for  meal  supplied  to  defr.'s  fishermen,  and  to  defr. 
himself,  during  the  period  from  November,  1865  to  November,  1869.  The 
defr.  did  not  deny  that  the  furnishings  were  made,  but  pleaded  that  he  had 
made  payments  to  account  which  were  not  credited  in  the  summons.  After 
a  proof,  in  which  it  appeared  that  the  account  was  a  correct  copy  from  the 
pursuer's  books,  and  that  it  had  been  repeatedly  rendered  to  the  defr.,  who 
made  no  objection  to  it,  except  that  it  did  not  give  credit  for  payment  to 
account,  the  S.  S.  (Russell)  decerned  in  terms  of  the  libel  Sheriff  Thoms 
altered,  and  decerned  for  the  amount  of  the  furnishings  verbally  ordered; 
but  as  regards  the  bulk  of  the  furnishings,  for  which  there  were  written 
orders,  he  found  for  defr.,  on  the  ground  (1)  that  the  written  orders  in 
question  were  not  proved  to  be  genuine;  (2)  that  they  referred  to  '*  bolls," 
while  the  quantities  charged  were  "stones'*  or  "sacks,**  and  there  was  no 
evidence  as  to  what  quantity  a  "  boll,*'  which  was  not  an  imperial  measure, 
represented;  (3)  that  the  orders,  further,  by  referring  to  "  bolls,"  evidenced 
a  contract  which  was  illegal,  and  null  and  void  under  the  Weights  and 
Measures  Act,  5  Geo.  IV.,  c.  74.  The  Court  recalled  the  Sheriff's  judg- 
ment, and  returned  to  that  of  the  S.  S.,  holding  that  the  rendering  of  the 
accounts  to  defr.,  and  defr.'s  not  objecting  to  them,  sufficiently  met  all  the 
objections  except  the  last,  and  that  as  regards  the  last,  an  order  for  meal  by 
"  bolls,"  followed  by  delivery  of  a  certain  number  of  stones  of  correspond- 
ing quantity,  did  not  constitute  a  amtract  with  reference  to  a  local  measm^Ci 
such  as  that  struck  at  by  the  Act  in  question. 

Ad, — Mackintosh,    AgmU — Home,  Home,  A  Lyell^  W,8, AU, — Bum^^ 

M^Kechnie,    Agent — John  A,  Crillespie,  S,S,C, 

CoBBET  V,  RoBEBT&ON. — July  8. 

Proof— Sale  of  land — Parole — To  contradict  tlie  teims  of  agreement, 
— This  action  concluded  that  defr.  should  be  decerned  to  implement 
his  obligation  contained  in  an  agreement  between  him  and  the  pursuer, 
for  the  sale  to  the  latter  of  a  piece  of  land  in  the  vicinity  of  Glasgow,  and 
that,  on  payment  of  the  price,  defr.  should  be  ordained  to  give  pursuer  a 
formal  and  valid  title  to  the  property.  Defr.  averred  that  pursuer  had 
violated  the  agreement,  in  respect  that,  having  undertaken  to  acquire  the 
ground  at  7s  6d  per  square  yard,  for  the  purpose  of  building  model  houses 
thereon  for  working  people,  he  had  nevertheless  agreed  to  sell  it  to  the 
Clyde  Trustees  for  15s  per  square  yard,  to  be  used  in  formation  of  a  har- 
bour or  other  works  in  connection  with  the  purposes  of  the  Trust,  and  had 
thus  put  it  out  of  his  power  to  implement  his  contract  with  defr.  The  L. 
0.  (Jerviswoode)  allowed  a  proof,  and  the  pursuer  reclaimed  on  the  ground 
that  a  proof  at  large  was  incompetent  to  control  or  interpret  the  terms  of 
the  agreement,  and  the  conditions  on  which  he  was  to  acquire  the  ground 
under  that  agreement  would  properly  form  the  subject  of  discussion 
in  adjusting  the  terms  of  the  disposition  which  the  defr.  was  in  the  first 
place  bound  to  grant.  The  Court  unanimously  recalled  the  L.  O.'s  inter- 
locutor, and  appointed  a  draft  of  the  disposition  in  favour  of  the  pursuer 
to  be  given  in. 

Aet,--Wat8on,  Maclean,    Agents-^Maconochie  {f  Hare,  W,8, Alt, — SoL- 

Otn,  Clark,  Ashtr,    Agents-^,  A  B,  Macandreio,  W,8, 
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Specul  Case. — Jobsok  and  Others  (Low*a  Teustees)  and  Low 

AND  Othes& — July  11. 

Trust — Trustees  sole  judges  under  the  will  of  what  should  he  indudd 
in  free  residue. — ^The  questions  under  ihis  special  case,  to  which  the  trustees 
of  the  late  Mr  Low,  and  the  beneficiaries  under  the  trust,  were  partiei, 
were,  whether  the  sums  realised,  and  to  be  realised,  from  the  working  of  a 
quarry,  and  from  occasional  sales  of  timber,  should,  with  the  interest 
hereon,  be  dealt  with  as  capital  to  be  held  by  the  trustees  until  a  certain 
period  of  division,  or  as  revenue  to  be  paid  over  by  them  from  year  to  year 
to  the  beneficiaries.  Counsel  having  been  heard,  the  Court  raised  the 
question  whether  they  ought  to  return  an  opinion  on  the  points  of  differeoce 
between  the  trustees  and  the  beneficiaries,  having  regard  to  the  powers  with 
which  the  trustees  were  invested  by  the  trust-disposition  and  settlement 
By  it  Mr  Low  expressly  provided  that  the  trustees  should  be  "  the  sole 
and  only  competent  judges**  of  what  should  be  included  in  the  free  residue 
and  remainder  directed  to  be  distributed  at  the  period  of  division,  and  also 
of  what  should  form  those  net  rents,  interest,  dividends,  and  annual  profits 
of  the  free  residue  which  fell  to  be  paid  yearly  to  the  beneficiaries;  and  it 
was  further  declared  that  the  judgment  of  the  trustees  on  these  points 
should  be  "  final  and  binding  and  obligatory  upon  all  parties  concerned  or 
interested."  The  Court  declined  to  give  an  opinion  in  answer  to  the  ques- 
tions put  in  the  case.  They  were  satisfied  that  it  was  the  intention  of  the 
truster  that  the  questions  submitted  for  opinion  were  to  be  finally  determined 
by  the  trustees,  for  he  had,  by  a  provision  which  it  was  competent  for  him 
to  make,  invested  the  trustees  with  the  sole  jurisdiction  for  the  decision  of 
these  points.  If  a  truster  were  to  declare  generally  that  there  should  be  no 
litigation  about  any  matter  connected  with  the  trust,  that  might  not  be 
binding;  but  here  certain  questions  were  left  to  be  disposed  of  by  the 
trustees  according  to  their  fair  discretion  as  reasonable  men,  and  that  vas 
not  a  direction  which  was  beyond  the  limits  of  a  truster^s  power.  The 
trustees  were  not  intended  to  be  bound  by  strict  rules  of  law,  but  were  to 
be  guided  by  their  discretion  as  boni  viri  in  determining  what,  in  the  whole 
circumstances,  should  be  fairly  put  to  the  capital  account,  and  what  to 
the  revenue  account.  The  trustees,  indeed,  were  not  bound  to  follow 
strict  law;  and  though  they  should  err  in  judgment,  their  decision 
would  not  be  subject  to  review. 

Act — Adam,  A.  J.  Young,    Agents — Pearson  S  Robertson,  W.8, Alt— 

Sol'Om,  Clark,  Jameson,    Agents— M^Ewen  A  Garment,  W,S, 

WlUBON  V,  FOBBES. — Juiy  11. 

Leage^'Rei  interventus — Proof, — Appeal  from  the  S.C.,  Stirlingshiie,  in 
an  action  at  the  instance  of  Mr  Forbes  of  Callander,  against  Mr  Wilson  of 
South  Bantaskine,  concluding  that  defr.  should  be  decerned  to  remove  from 
a  piece  of  land  of  about  half-an-acre  in  extent,  which  for  some  years  past 
has  been  occupied  by  him,  and  is  the  property  of  the  pursuer.  Defr. 
averred  that  he  was  in  possession  under  a  lease  for  twenty-one  yenrs, 
granted  in  1855  by  pursuer's  predecessor,  who  in  that  year  verbally  accepted 
his  written  offer  of  a  rent  of  £15  per  annum,  and  he  alleged  rei  intervetitus 
and  payment  of  the  rent  ever  since.  The  8.  S.  (Bell)  allowed  a  proof  pro 
ut  dejure,  but  the  Sheriff  (Blackburn)  recalled  this  interlocutor,  and  timited 
the  proof  to  the  defender's  averments  as  to  the  acceptance  of  his  offer  of 
lease  and  the  acts  of  rei  intervenius  said  to  have  followed  thereon. 
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The  Court,  of  consent  of  both  partiesi  recalled  the  SheriflTe  interlocutor, 
and  allowed  a  proof  at  large.  The  parties  then  concurred  in  moving  to 
have  the  proof  taken  in  this  Court  before  one  of  their  Lordships,  or  by  the 
L.  C,  rather  than  have  the  cause  remitted  to  the  S.  C.  The  motion,  how- 
ever, was  refused,  the  Court  being  unanimously  of  opinion  that,  under  the 
40th  section  of  the  Judicature  Act,  the  case  could  only  proceed  here  before 
a  jury,  as  otherwise  it  would  be  appealable  to  the  H.  of  L.  upon  questions 
of  fact,  which  was  just  what  that  section  was  designed  to  prevent.  The 
case  was  therefore  remitted  to  the  Sheriff,  with  instructions  to  allow  a  proof 
at  large,  and  with  power  to  dispose  of  the  question  of  expenses. 

Act — Shayvd,  Mackay.    Agent — J.  K,  Crawford^  8,S.C. AU, — SoL-Oen. 

Chrky  Qloag,    Agents— Bum  <fe  Oloag,  W.S. 

Special  Case  fob  Mrs  Ann  Moffat  ob  Bopeb  et  al, — Jul^^  13. 

Tnut — Comtmction — Eetidue, — Mrs  Wilson  died  in  1854,  leaving  a 
settlement  conveying  her  whole  property  to  trustees,  with  directions,  after 
payment  of  certain  legacies  and  annuities,  to  divide  the  whole  residue  of  the 
estate  into  two  equal  parts,  whereof  the  interest  of  one-half  was  to  be  paid 
to  Mrs  Orieve,  the  sister  of  the  testatrix'  husband,  and  the  interest  of  other 
half  to  another  sister  of  her  husband,  Mrs  Moffitt,  with  directions  upon  the 
death  of  these  ladies  respectively,  to  divide  that  half  of  the  residue,  of  which 
they  had  enjoyed  the  liferent,  among  their  children  in  equal  shares.  The 
clause  applicable  to  the  children  of  Mrs  Moffat  was  as  follows: — viz.,  One  share 
to  Mrs  Furves,  in  liferent,  for  her  liferent  use  allenarly,  and  to  her  children  in 
fee ;  one  share  to  Mrs  Boper,  in  liferent,  for  her  liferent  use  allenarly,  and 
to  her  children  in  fee;  one  share  to  William  Wilson  MofiOit,  one  sluure  to 
Walter  Grieve  Moffat,  and  one  share  to  John  Moffat;  and  to  the  survivors 
of  the  said  Mrs  Purves,  Mrs  Boper,  W.  W.  Moffat,  W.  Q.  Moffat,  and  John 
Mofiat,  at  my  decease,  and  the  children  of  such  as  have  predeceased,  leav- 
ing lawful  issue,  such  issue  only  succeeding  to  the  share  which  would 
have  belonged  to  their  deceased  parents,  and  that  also  equally  among 
them. 

Mrs  Moffat's  eldest  child,  Mrs  E.  Moffat  or  Furves,  survived  the  tes- 
tatrix Mrs  Wilson,  but  died  in  1861,  without  leaving  issue,  and  predeceas- 
ing her  mother,  Mrs  Mofiat,  who  had  a  liferent  of  one-half  of  the  residue. 
In  these  circumstances,  the  questions  submitted  to  the  Court  in  this  special 
case  were,  whether  the  share  of  residue  which  Mrs  Furves  would  have 
liferented,  had  she  survived  her  mother,  belonged  to  her  sister  and  brothers 
as  her  next-of-kin,  or  as  surviving  residuary  legatees  of  that  half  of  the 
estate  liferented  by  their  mother ;  or  whether  this  share  of  the  residue 
was  undisposed  of  by  the  trust-deed,  and  therefore  belonged  to  the  next- 
of-kin  of  testatrix  ? 

The  Court  unanimously  held  that  the  four  surviving  children  of  Mrs 
Moffat  were  entitled  to  that  share  of  residue  which  would  have  been 
liferented  by  their  sister,  Mrs  Furves,  had  she  survived  period  of  division, 
not  as  next-of-kin  of  Mrs  Furves,  but  on  the  ground  that  it  was  clearly 
the  intention  of  testatrix  that  the  one-half  of  the  residue  of  her  estate 
to  be  liferented  by  Mrs  Moffat,  should  at  her  death  be  divided  equally 
among  her  children  then  alive. 

Counsel  for  the  parties— Lee,  M^Lareiif  McLean,  Agmts — H,  W,  CcmUUm^ 
S.S»C.;  John  Butherford,  W,8,;  and  Duncan^  Dewar  i  Blatkf  W,S, 
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Sfeoial  Case  fob  Mbs  Aones  Maccttllooh  ob  Watboh  et  at, — Jiily  U. 

Trvst — Construction — Jus   relictce — Vesting. — The    late    Alex.   "Watson 
died    in    1853,   leaving    a    will  by  which    he    beqaeathed    £250  per 
annum  to  be  paid  to  his  wife,  in  event  of  her  sarviving  him,  for  main- 
tenance and  education  of  his  seven  children,  until  the  youngest  should 
attain  the  age  of  twenty-four.     The  residue  of  his  estate,  after  payment  of 
some  legacies,  Mr  Watson  appointed  to  be  divided  among  his  children, 
share  and  share  alike,  the  portion  of  each  child  to  be  payable  on  their 
respectively  attaining  the  age  of  twenty-four,  with  a  declaration  that,  in  the 
event  of  their  marrying,  their  shares  should  vest  in  them  as  annuities  for 
life,  and  be  paid  to  their  issue  at  their  deaths,  but  in  the  event  of  there 
being  no  issue,  the  portion  of  each  child  should  revert  to  testator*8  estate, 
and  become  the  property  of  his  surviving  children  equally.    'At  Mr  WatsoD  i 
death  his  two  eldest  children  had  attained  the  age  of  twenty-four,  but  the 
others  were  in  minority,  and  various  questions  having  arisen  in  regard  to 
the  meaning  of  his  will,  the  executors  nominated  by  that  deed  raised  an 
action  of  MK,  in  which  the  L.  0.  (Curriehill)  pronounced  interlocutors  in 
February  and  March,  1854,  finding  the  testator*s  widow  entitled  to  one-third 
of  his  personal  estate  jure  relictce,  and  that  none  of  his  children  before 
reaching  twenty-four  years  of  age,  had  a  vested  right  to  any  part  of  residue  of 
estate,  but  that  on  each  child  attaining  twenty-four,  he  or  she  would  have 
a  vested  right  to  an  equal  share  of  the  residue,  but  in  liferent  only,  if  then 
married;  but  that  no  child  had  any  right  to  interest  until  reaching  twenty- 
four,  and  that  in  the  interim  such  of  the  children  as  had  no  other  means  of 
support  were  entitled  to  be  alimented  and  educated  out  of  the  annuity  of 
£250  directed  by  the  testator  to  be  paid  to  his  widow.     After  this  judg- 
ment had  been  pronounced  and  become  final,  the  executry  funds  were,  bj 
desire  of  all  parties,  allowed  to  remain  for  many  years  without  division, 
Mrs  Watson,  the  testator*s  widow,  receiving  payments  on  account  of  her 
jus  relictce,  and  also  the  annuity  of  £250.     An  interim  division  of  the 
estate  took   place  in  1865,  when  Mrs  Watson  received  payment  of  the 
balance  due  to  heryur^  relictce,  with  interest,  and  all  the  children,  or  their 
representatives,  were  paid  or  had  set  apart  for  them  one-seventh  of  the 
residue  of  estate,  those  who  were  twenty-four  years  of  age  at  their  father's 
death  receiving  interest  from  that  date,  and  the  others  from  the  time  when 
they  attained  that  age.     The  interest  which  accrued  on  five-sevenths  of 
the  estate  from  the  testator's  death  until  each  of  his  fi^Q  children,  who 
were  then  under  twenty-four,  attained  that  age  being  still  undivided,  the 
parties  interested  in  its  distribution  now  craved  the  opinion  of  the  Court  in 
regard  to  various  questions  connected  therewith,  but  in  the  course  of  dis- 
cussion the  Court  suggested  that  the  points  upon  which  the  opinion  of  the 
Court  was  asked  had  already  been  disposed  of  by  the  final  judgment  of  the 
L.  O.  in  the  action  of  MP.;  and  their  Lordships  unanimously  held  that  by 
that  judgment  it  was  determined  (1)  that  none  of  the  five  children  who  at 
testator*s  death  was  under  twenty-four  was  entitled  to  interest  on  the 
residue  between  the  testator's  death  and  the  date  when  they  respectively 
reached  the  age  of  twenty-four,  but  that  the  interest  fell  into  residue,  and 
was  divisible  equally  among  all  the  children;   and  (2)  that  the  annuity  of 
£250  was  to  be  paid  to  the  widow  out  of  residue  until  the  youngest  child 
attained  twenty-four,  before  any  division  of  the  fund. 

CounsdfoT  the  PaHies—Sol-Gen.  Clark,  MarsJuHl,  Watton,  AeJier,    Agents- 
■^.  <fc  iJ.  Macandrew,  W.8.,  and  James  Webster^  8.S.C. 
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The  Duchess  of  Sutherland  et  al  v.  the  Lobd  Advocate. — July  14. 

Repetition — Interest — Teinds  erroneously  paid  to  ilie  Crown. — This 
was  an  action  at  the  instance  of  the  Duchess  of  Sutherland,  and  Mr 
Mackenzie  of  Kilcoy  and  his  curator  bonis,  against  the  Lord  Advocate, 
as  representing  the  Commissioners  of  H.M.'8  Woods,  etc.,  con- 
cluding, first,  to  have  it  declared  that  the  Duchess  of  Sutherland,  as 
Countess  of  Cromartie,  was  entitled  to  the  teinds  of  lands  of  Drumderfie 
and  Wester  Kepoch,  belonging  to  Mr  Mackenzie,  and  second,  that  the 
Crown  should  be  decerned  to  pay  Mr  Mackenzie  various  sums  paid  by 
himself  and  his  predecessor  to  the  Crown  as  surplus  teinds  of  these  lands 
during  the  years  1855  to  1864  inclnsive,  with  interest  thereon.  It  was 
not  disputed  that  the  Crown  had  erroneously  received  payment  of  the 
teinds  in  question,  until  it  was  discovered,  in  1864,  that  the  Crown  was 
not  the  titular,  and  that  the  titularity  belonged  to  the  Duchess  of  Suther- 
land. The  only  question,  therefore,  was  Crown's  liability  for  interest, 
which  defr.  maintained  should  not  extend  beyond  time  when  a  formal 
demand  was  first  made  for  payment  of  capital.  The  L.  O.  (Qifford)  pro- 
nounced judgment  in  terms  of  declaratory  conclusion  of  the  summons,  and 
decerned  in  favour  of  pursuers  for  payment  of  principal  sums  claimed,  with 
interest  at  three  per  cent,  till  date  of  citation,  and  five  per  cent,  thereafter. 
His  Lordship,  in  a  note  to  his  interlocutor,  observed  that  although  interest 
was  not  in  this  case  claimed  ex  lege,  ex  coniradUy  or  ex  mord,  it  was  thought 
to  be  due  by  the  Crown  on  the  equitable  principle  of  restitution,  by  which 
he  who  has  become  possessed  of  the  property  of  another,  however  inno- 
cently, is  bound  to  restore  it  to  the  owner,  with  all  profits  w]iich  have 
accrued  to  it  while  in  his  hands.  The  Lord  Advocate  reclaimed,  and  the 
Court  {diss.  Lord  Deas)  unanimously  recalled,  and  found  that  the  claim 
for  interest  could  not  be  sustained,  the  Crown  being  liable  to  relieve 
the  pursuer,  Mr  Mackenzie,  only  of  such  payments  as  he  would  be  bound 
to  make  to  the  Duchess  of  Sutherland  as  the  true  titular;  but  Mr  Mac- 
kenzie would  not,  in  the  opinion  of  the  majority  of  their  Lordships,  be 
liable  for  interest  to  the  Duchess  on  capital  sums  paid  as  surplus  teinds, 
Bhe  having  neglected  to  assert  her  title  during  so  many  years. 

Act, — Keir,    Agents — Tods^  Murray  «&  Jamieson,   W,8, Alt, — SoL-Gcn^ 

Clark,  T,  Ivory,    Agent — The  Solicitor  of  H,M.*8  Woods, 

The  Flensburo  Steam  Shipping  Co. — Jidj/  18. 

Jury  Trial — Application  of  verdict — Interest — Skipping — Collision.-— 
The  steamship  Prima,  belonging  to  the  Flensburg  Steam  Shipping 
Company,  on  the  15th  Dec.  last  came  in  collision  with  the  ss. 
Flora,  of  which  Mr  H.  L.  Sleigmann  is  the  owner,  and  in  an  action 
of  damages  at  his  instance  against  the  company,  Mr  Sleigmann 
obtained  a  verdict  for  £i3Q0,  that  being  the  maximum  amount  for  which 
the  company  could  be  made  liable  in  terms  of  the  54th  section  of  the 
"Merchant  Shipping  Act  Amendment  Act,  1862."  The  company  having 
moved  for  a  rule  to  show  cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  granted,  the  Court  refused  the  motion,  and  the  company 
thereafter  presented  a  petition  for  distribution  of  the  amount  fixed  by  the 
verdict,  among  all  parties  having  right  to  participate  therein.  This  petn. 
was  ordered  by  the  Court  to  be  intimated  not  only  to  Mr  Sleigmann,  but 
also  to  the  owners  or  consignees  of  the  cargo  carried  by  the  Flora,  and  to 
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the  broker  for  the  underwriters,  and  to  be  advertised,  and  parties  i^poioted 
to  lodge  claims  within  ten  days. 

The  only  claimant  who  appeared  was  Mr  Sleigmano,  and  he  lodged 
answers  craving  the  Court  to  refase  the  petition  as  unnecessary;  or 
otherwise  to  find  him  entitled  to  the  whole  of  the  £4360  in  the  event 
of  no  other  claimant  appearing;  or  in  the  event  of  any  other  party 
appearing  and  being  found  entitled  to  participate  in  the  fund,  to  find  him 
entitled  to  a  proportion  thereof  corresponding  to  £15,000,  as  the  gross 
amount  of  damage  suffered  by  the  claimant  through  the  collision. 

The  Court,  after  some  discussion,  refused  the  petition  as  mineoessarj, 
and  applied  the  verdict  in  favour  of  Mr  Sleigmann  for  £4360,  witii 
interest  from  date  of  verdict,  and  found  him  entitled  to  expenses.  The 
Lord  President  observed  that  interest  was  given  on  the  sum  awarded  hj 
the  jury,  on  the  ground  that  the  company  had  unduly  delayed  the 
application  of  the  verdict. 

Jd, — McLean,    Agents — Duncan  ^  Mann,  5.5.C AlL — WaUon,  Askir, 

Agmts—fFebster  ^  WUl,  S.8.a 

Duffy  v.  Ritchie,  Menzies  &  Co. — July  18. 

Cessio — PelUwn  far  liberation — Insufficient  informaiian, — ^The  pursuer 
having  borrowed  £20  from  defrs.,  granted  his  bill  therefor,  and  in 
default  of  payment  diligence  was  used  and  the  pursuer  incarcerated 
in  May  last  In  his  examination  on  a  claim  for  aliment,  he  deponed  he 
had  no  assets  whatsoever;  but,  having  raised  a  summons  of  eetsiot  be 
alleged  in  his  state  of  affairs  that  his  assets  amounted  to  £68  10s,  and  bis 
liabilities  to  £336  IBs.  Of  these  debts,  one  was  £150  to  his  father-in-lav, 
and  one  £120  to  his  brother-in-law;  but  he  could  give  no  statement  of  hov 
he  supported  himself,  or  how  he  had  incurred  his  losses.  The  pursuer  also 
presented  a  petition  for  liberation,  which  was  delayed  till  to-day  to  be 
heard  with  the  cessio.  The  Court,  in  respect  of  want  of  information  in 
pursuer's  statements,  and  their  doubtful  character,  refused  the  cessio  hoe  afofti, 
and  also  the  petition  for  liberation. 

Act. — Morrison,    Agent — Macgueenf8,S,C, AU. — Lees,    AgeiU — W,K,Tkwik^ 

S,SmC, 

Cabteb  (J.  &  Q.  Penubbigh's  Tbustee)  v.  A.  E — July  19. 
Lease — Meliorations — Repayment  of  sum  expended  on  improvements  on  expivi 
of  lease  by  hanhruptcg  of  tenant, — ^This  was  an  action  at  the  instance  of  the 
trustee  on  the  sequestrated  estates  of  J.  &  G.  Pendreigh,  for  payment  of 
£200  expended  by  the  bankrupts  in  rebuilding  and  repairing  offices  upon 
certain  lands  under  lease  for  nineteen  years,  commencing  at  Whitsondaj, 
1861,  with  a  clause  of  irritancy  to  be  enforced  in  option  of  landlord  on 
the  tenant's  bankruptcy.  The  lease  contained  stipulation  for  repayment 
by  the  landlord  of  the  £200  at  expiry  of  lease.  Messrs  Pendreigh*s  estates 
were  sequestrated  in  March,  1869,  and  the  landlord  having  availed  himself 
of  the  conventional  irritancy,  the  lease  was  brought  to  an  end,  and  the 
trustee  raised  the  present  action  for  payment  of  the  £200  expended  on 
repairs,  which  the  landlord  declined  to  pay,  in  respect  (1)  that  it  was 
not  demandable  until  the  expiry  of  the  natural  term  for  which  lease  vas 
granted;  (2)  that  it  was  to  be  repaid  only  on  fulfilment  of  certain  oblip- 
tions  undertaken  by  tenant,  which  had  not  been  implemented.  F<^^ 
having  renounced  probation,  the  L.  O.  (Ormidale)  assoilzied  the  defir.,  with 
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expenses,  holding  that  pursuer  could  have  no  claim  for  payment  of  the 
£200  ez  contractu,  as  it  was  only  on  the  natural  termination  of  lease  that  the 
stipulation  for  repayment  by  the  landlord  was  to  take  effect;  and,  although 
there  would  have  been  much  equity  in  the  claim  if  pursuer  had  averred 
and  offered  to  prove  that  the  landlord  was  lucratus  by  the  meliorations,  he 
had  not  done  so,  but  had  insisted  for  judgment,  just  as  if  the  lease  had 
gone  on  to  its  natural  issue. 

The  Court  unanimously  recalled  the  L.  O.'s  judgment,  and  held  that 
pursuer  was  entitled  to  the  sum  expended  in  meliorations  by  the  tenants 
on  the  ground  that  whenever  these  meliorations  had  been  made  by  them, 
they  became  the  landlord's  creditors  for  the  amount,  payment  merely  being 
postponed  until  the  expiry  of  the  lease,  and  that  landlord's  obligation  sub- 
sisted, notwithstanding  abrupt  termination  of  the  lease  by  tenants'  bank- 
ruptcy; although  in  respect  of  payment  before  the  natural  termination  of 
lease,  the  sum  due  would  be  subject  to  have  interest  discounted  at  a 
modified  rate. 

AcL — Waisonj  Trayner.  Agents — Waddell  <t  Mackintosh^  IF-SL— iltt. — 
SoL'Gen*  Clarke  Webster,    Agents — M^Naughton  &  Finlay,  W,S, 

Rankine  v.  Doitglas. — JtUy  19. 

Sequestration — Disputed  appointment  of  trustees — Form  of  appeal — Caution 
"Bankruptcy  Act. — This  was  a  suspension  in  a  competition  for  the 
trasteeship  on  the  sequestrated  estates  of  Qeorge  Stiven.  At  the  first 
meeting  of  creditors,  Eankine  had  an  apparent  majority  of  votes,  and 
offered  caution,  which  was  approved  of.  Douglas  did  not  offer  caution,  and 
was  elected  a  commissioner,  of  which  office  he  denied  that  he  had  accepted. 
On  objections  being  lodged,  the  S.  S.  (Robertson)  sustained  the  objections 
to  election  of  Rankine,  repelled  the  objections  to  election  of  Douglas,  and 
declared  him  to  have  been  duly  elected;  but  before  confirmation,  appointed 
him,  at  his  own  expense,  to  call  another  meeting  of  creditors  for  the  purpose 
of  deciding  op  sufficiency  of  caution  to  be  offered  by  him.  Ranlane  sus- 
pended, and  argued  (1)  the  72d  section  of  the  statute  was  imperative. 
Caution  must  be  offered  and  approved  of  at  the  meeting  at  which  the 
trustee  is  elected — Mackersy,  3  1).,  1213;  Miller,  8  D.,  1207;  Macfarlane, 
10  D.,  551;  and  Wiseman,  8  M'Pherson,  661;  and  (2)  he  was  elected 
and  accepted  as  a  commissioner,  and  could  not  therefore  be  appointed 
trustee.  The  L.  O.  (Mackenzie)  held  that  review  was  excluded  by  the  71st 
section  of  the  Bankrupt  Act,  which  declared  that  ''  the  judgment  of  the 
Sheriff,  declaring  the  person  or  persons  elected  to  be  trustee  or  trustees  in 
succession,  shall  be  given  with  the  least  possible  delay,  and  such  judgment 
shall  be  final,  and  in  no  case  subject  to  review  in  any  Court,  or  in  any 
manner  whatever."  Rankine  reclaimed.  The  Court,  without  deciding  as 
to  the  finality  clause  or  the  merits,  held  that  if  the  judgment  sought  to  be 
suspended  was  of  a  class  falling  under  the  71st  sect,  it  was  final,  and  if  not, 
it  fell  under  the  170th  sect.,  which  declared  that  judgments  not  final  can 
be  brought  under  review  by  appeal  to  either  Division  of  the  Court  within 
eight  days  of  the  judgment.  They  accordingly  held  the  suspension  incom- 
petent, and  refused  it,  with  expenses. 

Act, — OrrPaterson,    Agents — J,  ^  A»  FeddtCfW^Si'^^^Alt — Bvimie.    Agents 
--W.dfJ.  Bumess^  W^. 
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GiFFOBD  &  Co.  V,  DisHiNGTON  &  Co.  d  el  coutra — Julj^  19. 

Shipping — Freiglvt — Contract — CJiarUr-partp — Damages. — W.  Qifford  k 
Co.,  fihipbrokers,  Leith,  are  the  owners  of  ship  Andalusia,  which,  in 
October,  1869,  was  chartered  by  Dishington  &  Co.,  com  merchants, 
to  carry  from  Caen  to  Leith  a  full  and  complete  cargo  of  barley, 
in  bulk  not  exceeding  what  she  could  reasonably  stow  and  carry. 
The  stipulated  freight  wad  £160,  with  £2  2s  of  gratuity  to  the  captain. 
The  vessel  arrived  at  Caen  about  8th  Nov.,  18G9,  and  thereafter  took  on 
board  250  bags  of  barley  and  50  bales  of  ryegrass,  for  which  the  master 
signed  a  bill  of  lading,  and  delivered  it  to  Mr  Traill,  a  partner  of  the  firm 
of  Dishington  &  Co.,  who  was  then  at  Caen.  The  vessel  left  Caen  on  12th 
Nov.,  and  arrived  at  Leith  on  2 2d,  when  Dishington  &  Co.  took  delivery 
of  cargo,  and  paid  £80  to  account  of  freight,  but  declined  to  pay  the 
balance,  and  Gifford  &  Co.  raised  an  action  against  them  in  the  S.  C.  for 
payment  of  the  amount,  and  averring  that  they  had  delivered  the  cargo  on 
defenders*  promise  to  pay  the  balance  of  freight  on  return  of  one  of  the 
partners  from  the  country.  In  defence,  Dishington  &  Co.  alleged  that  they 
had  been  induced  to  charter  the  vessel  on  pursuers'  representation  that  she 
could  carry  380  tons  dead  weight,  but  that  after  235  tons  of  barley  had 
been  shipped  the  master  wrongfully  and  in  breach  of  charter-party  refused 
to  take  more,  although  the  ship  was  not  more  than  two-thirds  full,  and 
that  defenders  had  consequently  been  obliged  to  charter  a  small  sailing 
vessel  to  convey  to  Leith  the  remainder  of  the  cargo,  which  they  had 
intended  to  ship  by  the  Andalusia.  Dishington  &  Co.  then  raised  a 
counter  action  against  Gifibrd  <Ss  Co.,  for  payment  of  £139,  the  amonntof 
damage  and  expenses  which  they  alleged  they  had  incurred  by  breach  of 
contract  on  the  part  of  Gifford  <&  Co.  The  actions  were  conjoined  and 
proof  taken,  after  which  the  S.  S.  (Hamilton)  found  it  proved  that  Caen 
is  a  bar  harbour,  and  this  was  known  to  the  parties  at  time  of  entering 
into  charter-party;  that  an  arrangement  was  made  between  Gifford  &  Co.  and 
Mr  Traill,  one  of  the  partners  of  Dishington  &  Co.,  by  which  it  was  agreed 
not  to  load  the  vessel  so  deep  as  to  risk  her  detention  at  the  bar ;  but  after 
she  had  taken  in  as  much  barley  as  she  could  safely  carry,  to  fill  her  with 
grass  or  other  light  goods;  that  the  ship  was  loaded  accordingly,  under 
superintendence  of  Mr  Traill,  and  without  any  objection;  but,  on  the 
contrary,  that  he  accepted  the  bill  of  lading  from  the  captain,  without 
any  intimation  that  there  had  been  a  breach  of  the  contract  contained  in 
charter-party.  The  S.  S.  held  that  Dishington  &  Co.  were  barred  from 
objecting  to  amount  of  cargo  carried  under  charter-party,  and,  consequently, 
that  they  were  liable  for  the  balance  of  freight,  and  that  the  claim  of 
damages  in  the  counter-action  was  untenable.  To  this  judgment  the 
Sheriff  (Davidson)  adhered,  with  an  additional  finding  to  the  efiiect  that 
it  was  not  proved  that  the  cargo  shipped  was  not  as  full  a  cargo  as  the 
vessel  could  reasonably  stow  and  carry  in  terms  of  charter-party.  Against 
these  interlocutors  Dishington  &  Co.  appealed,  and  contended  that  the 
evidence  showed  that  the  Andalusia  might  have  shipped  the  whole  of  the 
barley,  and  crossed  the  bar  with  perfect  safety,  if  not  upon  the  day  on 
which  she  did  cross,  at  all  events  by  waiting  for  a  few  days  longer;  bat 
the  owners,  in  breach  of  their  obligation  in  charter-party,  directed  the 
master  to  sail  when  she  was  only  two-thirds  full,  with  a  view  to  implement 
another  contract    Moreover,  eveu  if  liable  for  balance  of  freight  claimed; 
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they  were  not  barred  thereby  from  insisting  in  their  claim  of  damages. 
The  Court  unanimously  recalled  the  judgment  appealed  from,  in  respect 
that  the  shipowners  had  committed  a  breach  of  contract  by  not  detaining 
the  vessel  for  a  few  days  longer  at  Caen,  when  it  was  proved  she  could 
have  crossed  the  bar,  if  not  with  the  whole  barley  on  board,  at  least  with 
much  more  than  she  actually  carried,  the  tide  being  then  higher  than  on 
the  day  she  did  cross.  The  loss  and  damage  to  Dishington  <Ss  Co.  their 
Lordships  held  to  be  proved  to  the  amount  of  £S5,  which  they  were 
entitled  to  set  off  against  balance  of  freight  sued  for. 

A ct. — Sol.-Gen.  Clark,  A  sher.  Agents  —Murdoch,  Boyd,  <fc  Co,,  8,S,  C.  — -^  H,  — ScoU, 
Trayner,    Agentt — D,  M.  ds  J,  Latta,  S,S,C, 

The  Lord  Advocate  v.  Hctnt. — Julp  20. 

Patrimony  of  the  Croion — Long  Prescription, — This  was  an  action  in  which 
the  conclusions  of  the  summons  as  ultimately  insisted  in  were,  to  have  it 
found  and  declared  that  the  defender  "  has  no  legal  right  or  title  to  the 
royal  palace  of  Dunfermline,  or  ruins  thereof,  or  ground  whereon  the  same 
is  situated  and  immediately  adjacent  thereto,  lying  between  the  walk  or 
road  on  the  south  of  the  said  ruins,  running  down  to  the  Heugh  Mills  on 
the  one  side,  and  Monastery  Street  and  St  Catherine's  Wynd  of  Dunferm- 
line, or  king's  highway,  on  the  other  side,  including  such  ground  in  the 
vicinity  of  the  ruins  of  the  said  royal  palace  as  is  needful  to  give  full  and 
tinlimited  access  from  the  said  street  and  wynd,  and  king's  highway,  to 
the  said  ruins  and  around  the  same."  The  summons  also  contained  con- 
clusions for  reducing  the  defender's  titles  to  the  said  lands  and  others. 

The  defender  pleaded  inter  alia  that  "  the  disputed  subjects,  in  particular 
the  space  on  which  the  palace  ruins  stand,  having  been  the  subject  of 
express  conveyance  by  description  of  boundaries,  and  infeftment  having 
followed,  and  the  titles  having  stood  unchallenged  for  more  than  the 
prescriptive  period,  and  possession  held  thereon,  the  right  of  the  defender 
is  complete  and  unassailable." 

The  L.  O.  (Mackenzie),  after  proof  on  question  of  possession,  found  and 
declared  that  the  ground  in  question,  "  with  the  said  royal  palace  or  ruins 
thereof,  and  other  buildings  or  ruins  situated  thereon,  belong  to  Her 
Majesty  and  her  royal  successors,  and  are  a  part  of  the  patrimony  and 
property  of  the  Crown,"  and  his  Lordship  therefore  interdicted  the  defender 
"  from  taking  possessioh  of  any  part  of  the  said  palace  and  ground  in  all 
time  coming,"  and  to  that  extent  repelled  the  defences,  but,  quoad  ultra, 
assoilzied  the  defender.  The  defender  reclaimed,  and  the  Court,  on  31st 
January,  1865,  recalled  the  same,  and  assoilzied  the  defender  from  the 
whole  conclusions  of  the  action.  The  Lord  Advocate  appealed  to  the 
H.  of  L.,  where,  on  11th  February,  1867,  the  judgment  was  reversed,  with 
a  declaration  that  the  appellant  was  entitled  to  a  decree  in  terms  of  the 
conclusions  of  the  summons,  in  so  far  as  related  to  the  ground  in  question. 

On  7th  December  List  the  Lord  Advocate  petitioned  the  Court  to  apply 
this  judgment,  and  the  Court,  before  answer,  remitted  to  Mr  R  B.  Ranken, 
W.S.,  to  inspect  the  subjects,  and  to  report,  with  reference  to  a  plan  of  the 
ground  prepared  by  Mr  Wylie,  C.E.,  (1)  the  bounds  of  the  ground  described 
in  the  judgment  of  the  H.  of  L.  as  follows: — "The  royjd  palace  of  Dun- 
fermline, or  ruins  thereof,  or  ground  whereon  the  same  is  situated,  and 
immediately  adjoining  thereto,  lying  between  the  walk  or  road  on  the  south 
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of  said  ruins  rnnning  down  to  the  Heugh  Mills  on  the  one  side,  and  Monas- 
tery Street  and  St  Catherine's  Wynd  of  Dunfermline,  or  king*s  highway,  on 
the  other  side,  inclading  such  ground  in  the  vicinity  of  the  ruins  of  the 
said  royal  palace  as  is  needful  to  give  full  and  unlimited  access  from  the 
said  street  and  W3md  and  king's  highway  to  the  said  ruins,  and  aroond  the 
same  " — distinguishing  the  ground  needful  for  such  access  firom  the  other 
ground  embraced. in  the  above  description;  and  (2)  the  bounds  of  the  pieces 
of  ground  alleged  by  defr.  to  be  held  by  him  under  special  titles  not  affected 
by  said  judgment,  and  to  be  included  or  partly  included  in  ground  colouRd 
green  on  said  plan.     Mr  Ranken  prepared  a  report,  which  concluded  by 
stating  that,  should  the  Court  be  of  opinion  that  the  Crown  is  entitled  to 
access  round  the  south  side  or  back  of  the  palace,  their  lordships  might  be 
pleased  to  pronounce  an  interlocutor  finding  and  declaring  that  the  bonnds 
of  the  ground  to  which  pursuer  is  entitled  by  virtue  of  the  judgment  of  the 
H.  of  L.,  are  those  indicated  by  certain  letters  on  the  plan,  or  by  other 
letters,  according  as  the  Court  might  determine  that  the  ruins  of  the  Queen's 
house  are  within  the  action,  and  form  part  of  the  royal  palace  to  which  the 
Crown  is  entitled,  or  the  contrary;  and  that  the  pursuer  is  entitled  to  free 
and  unlimited  access  from  Monastery  Street  and  St  Catherine's  Wynd  to 
the  said  ground  at  all  points  along  the  frontage  thereof 

To  this  report  objections  were  lodged  by  defir.,  to  the  effect  (1)  that  some 
of  the  subjects  which  it  included  (and  in  particular  the  Queen's  house), 
were  not  embraced  by  the  judgment  of  the  H.  of  L.,  and  were  therefore 
beyond  the  terms  of  the  remit;  (2)  that  these  subjects  were  within  the 
special  titles  of  defr.,  and  were  not  affected  by  the  judgment  of  the  H.  of 
L.;  and  (3)  that  the  bounds  of  the  ground  described  in  the  judgment,  in- 
stead of  being  marked  by  march  stones  as  proposed  by  the  reporter,  ought 
to  be  fenced  off  at  the  expense  of  the  Crown  in  such  manner  as  the  Coait 
might  appoint.  Pursuer  also  objected  to  the  report,  in  so  far  as  the  reports 
had  not  reported  that  the  whole  of  ground  coloured  dark  green,  on  Mr 
Wylie's  plan,  was  within  the  bounds  specified  in  the  judgment  of  the  H.  of  L 

The  Court  decided  that  the  Crown  had  at  a  previous  stage  of  the  pro- 
ceedings renounced  any  claim  to  the  Queen's  house,  and  that  the  defr.  was 
therefore  entitled  to  it;  that  the  report  should  be  approved  of  quoad  nUm; 
that  the  expense  of  the  report  should  be  borne  by  both  parties;  and  that 
no  expenses  were  due  to  or  by  either  of  them  since  the  date  of  the  judgment 
of  the  H.  of  L. 

Act, — Sol.'Gen.   Clark,  Itory,    Agent — The  Sdiekor  to  the  ComntUitonen  of  Her 
Me^etty**  Woods  and  Foretts, Alt, — Zee,    Agentt^Maitland  dc  Lifon,  W.S, 


SECOND    DIVISION. 


Tatlob  v.  Taylob  and  Othebs. — June  23. 

StattUe^Conjugal  Etghts  (ScoOand)  Ad,  1861—Rdro9pedv9e.-'T!\i» 
question  in  this  cause  was  whether  16th  sec.  Conjugal  Eights  (Scotland) 
Act,  1861,  had  a  retrospective  effect. 

The  pursuer,  Mrs  Taylor,  succeeded  to  the  property  in  question  in  life- 
rent, and  her  children  in  fee  in  1842,  and  she  alleges  that  she  hu 
ftdministered    the   property    and    drawn    the    rents    erer    sino^    and 
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accordingly  claims  the  benefit  of  the  above  clause.  The  defrs.,  who 
are  trustees  under  a  trust-disposition  by  her  husband,  contended  that 
the  above  section  did  not  apply,  in  respect  that  the  wife  had  succeeded 
to  the  property  prior  to  passing  of  the  Act,  and  that  the  sea  had  not 
a  retrospective  effect  The  L.  0.  (Mure)  having  allowed  a  proof  before 
answer,  defrs.  reclaimed;  and  the  Court  unanimously  repelled  the 
plea  of  defra.,  and  allowed  a  proof  of  pursuer*s  averments  of  her 
administration,  being,  unanimously  of  opinion  that  the  statute,  being  a 
remedial  one,  should  be  construed  liberally.  The  grievance  under  which 
women  suffered  in  having  their  inheritance  carried  away  to  pay  their 
husbands'  debts  was  as  serious  in  the  case  of  successions  which  had  opened 
prior  to  the  passing  of  the  Act,  as  in  those  which  opened  afterwards.  The 
spirit  and  intention  of  the  Act  showed  that  it  was  intended  to  have  a 
retrospective  effect. 

AcL — Fraser,     Agents — J,  A  A,  Feddie,   W,H, AU, —  WaJUon^i  Asher, 

Agent — James  Webster,  8.S.C. 

MP.,  &a — Davidson's  Trustees  v.  Davidson  and  Othebs. — July  4. 

Trust — Legiiim — Provision  lapsed  falls  to  beneficiaries  suffering  by  claim 
of  legitim, — ^There  were  a  number  of  questions  raised  in  this  case,  but 
^e  only  one  now  decided  by  the  Court  is  the  following : — 

Mr  Davidson  left  a  general  settlement,  by  which  he  conveyed  certain 
special  subjects  to  certain  of  his  children,  including  his  eldest  son  and 
heir-at-law,  and  conveyed  the  whole  residue  of  his  estate  (excepting  the 
subjects  specially  conveyed)  to  trustees  for  behoof  of  certain  residuary 
legatees.  The  children  who  had  got  the  special  conveyances  on  the 
father's  death  claimed  legitim,  and  repudiated  the  conveyances  in  their 
favour;  and  the  question  came  to  be,  whether  the  subjects  thus  set  free 
fell  to  the  residuary  legatees,  or  became  intestacy  and  fell  to  the  heir-at-law. 
The  heir-at-law  contended  for  the  latter  view,  founding  on  the  fact  that 
the  subjects  in  question  had  never  been  conveyed  to  the  trustees,  and  did 
not  therefore  fail  under  the  trust  The  residuary  legatees  on  the  estate 
argued  that  there  was  no  intestacy,  but  that  the  subjects  of  the  lapsed 
conveyances  fell  to  them  as  a  surrogatum  for  the  amount  subtracted  from 
the  residue  in  order  to  meet  the  claim  of  legitim. 

The  L.  0.  (Qifford)  decided  in  fiftvour  of  the  residuaiy  legatees,  holding 
that  wherever  a  party  to  a  general  settlement,  however  expressed  in  point 
of  form,  repudiated  a  provision  under  that  settlement,  and  claimed  his 
legal  rights,  the  repudiated  provision  fell  to  the  beneficiaries  under  the 
settlement  who  suffered  by  the  legal  rights  being  claimed.  The  heir-at-law 
reclaimed,  but  the  Court  adhered. 

Counsel  for  hetr-at-law — SoL-Gerh,  Clark,  Mada/ren,  Agents — Morton, 
WhUehead,  %  Qreig,  W.8. 

Counsel  for  residuary  legatees— Shand,  Keir,    Agents — H.  S  A,  Inglis,  W,S. 

Counsel  for  other  parties — Harper,  Begg.  Agents — MiUer,  AUardyce,  ^ 
jRobson,  8,S,C.;  and  BonaU  {r  Bitchie,  S,S,C. 

MP.— Babstow  (Maltman's  Factob)  r.  Maltman's  Trustees. — July  4. 

Premmption  of  death — Trust. — This  case  has  been  repeatedly  before  the 
Court,  and  relates  to  the  succession  of  the  late  William  Maltman.  The 
leading  question  was  as  to  the  alleged  death  of  Gavin  Maltman,  a  brother 
of  the  testator,  who,  if  BtUl  alive,  would  be  entitled  to  the  whole  estate. 
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Gavin  Maltman  left  this  country  in  1823,  and  it  was  alleged  that  he  had 
been  drowned  off  the  coast  of  New  Brunswick  in  1855.  He  was  horn  ia 
1792.  The  L.  O.  (Barcaple),  on  5th  June,  1869,  found  that  the  fact  of  hh 
death  by  drowning  had  not  been  established,  and  on  12th  May,  1871,  the 
Court  adhered.  Thereafter  the  parties  interested  in  the  succession  were 
again  heard  upon  the  question  whether  the  presumption  of  life  had  not 
been  overcome  by  the  long  period  which  had  elapsed  since  the  party  vaa 
last  heard  of,  and  by  the  fictct  that  he  would  be  now,  if  alive,  seventy-eight 
years  of  age.  The  Court  refused  to  hold  there  was  as  yet  any  presamptioo 
of  death ;  but,  in  the  circumstances,  held  that  the  income  of  estate  might 
be  divided  among  the  claimants  on  their  own  obligation  to  repeat  if  GaTui 
Maltman  should  still  prove  to  be  in  life.  The  judicial  factor  was  moreoTer 
recommended  to  take  steps  at  his  own  hand  for  the  purpose  of  ascertaining 
whether  any  evidence  could  be  obtained  of  Gavin  Maltman's  death. 

Counsel  for  parties — WcUsorif  Gloag,  Trayner,  Bldck^  and  M^Kechnie.   Agcjiii 
— McNeill  4t  fSyme,  WLaren^  Wilson,  Burn,  &  Ohag^  and  Landale. 

Ketchen  v.  Grant. — Juli/  5. 

Inhibition  on  dependence  of  declaratory  action  incompetent — Terct—Jr^ 
relictce, — On  12th  May,  1870,  pursuer  obtained  decree  of  divorce  in  an 
action  at  her  instance  against  her  husband,  and  on  23d  June  following  she 
raised  an  action  of  declarator  against  him  to  have  her  right  to  teres  and 
jus  relictoR  declared  as  at  the  date  of  the  dissolution  of  the  marriage  by  the 
decree  of  divorce.  In  this  action,  on  the  dependence  of  which  inhihition 
was  used,  pursuer  obtained  decree,  and  a  partial  settlement  of  her  claims 
was  made,  exclusive  of  her  claim  for  terce.  The  defr.,  now  presented  a 
petition  for  recal  of  the  inhibition,  and  contended  (1)  that  the  ground  of 
the  action  on  dependence  of  which  inhibition  was  used,  being,  in  so  &r  a$ 
regarded  pursuer's  claim  for  terce,  of  a  purely  declaratory  nature,  on  which 
no  conclusion  for  a  pecuniary  payment  was  based,  it  did  not  form  a  lec^ 
ground  for  inhibition  (JVeir  v.  Otto,  19th  July,  1870);  and  (2)  inhibition 
was  unnecessary.  Counsel  for  respondent,  stated  that  she  had  endeavoured 
to  effect  an  arrangement  to  secure  her  right,  and  to  free  the  property  from 
inhibition,  but  the  negotiation  had  failed,  through  no  fault  on  her  part 
She  was  iii  course  of  completing  her  title  to  the  terce,  and  considering  tbe 
Interest  in  the  property  which  the  decree  declaring  her  right  to  terce 
conferred  upon  her,  she  could  not  fairly  be  called  upon  to  discharge  the 
inhibition,  which  would  place  the  property  at  the  petitioner's  disposal 

The  Court  unanimously  recalled  the  inhibition. 

Act. — Burnet    Agent — N.  M,  Campbell^  5.5.(7. Alt, — Lancaster.    Jg(Hti 

— H.  j-  A.  Inglis,  WX 

MoRBisoN  V,  Walkek. — Ptk. — ^Walker,  for  becal — July  5. 

Failure  to  repone — Appeal — Inhibition — f Warrant  to  score  reconl^ 
Morrison  sued  Walker  in  the  S.  C.  of  Lanarkshire  for  two  sums  of 
money,  being  commission  alleged  to  be  due  by  defr.  on  account  of  the 
sale  of  certain  properties  on  his  behalf.  Proof  was  led,  and  the  case  was 
put  out  for  debate,  but  the  pursuer  failed  to  make  appearance,  and  the 
S.  S.  (Murray)  held  the  pursuer  confessed,  and  assoilzied  defr.  Pursner 
failed  to  appeal  to  the  Sheriff  with  a  view  of  being  reponed,  and  thereafter 
defr,  brought  a  petition  for  recal  of  inhibition^  which  had  be^n  used  hy  the 
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pursuer  on  the  dependence  of  bis  action.  Thereafter^  pursuer  brought  an 
appeal  of  his  action  to  the  C.  of  S. 

The  Court,  after  some  discussion  as  to  what  should  be  done  with  appeal, 
decided  to  repone  the  pursuer  on  payment  of  ten  guineas,  and  continued 
the  case  for  a  week  to  give  him  an  opportunity  of  paying  this  sum.  That 
period  having  expired,  the  case  came  up.  On  behsdf  of  respondent,  it  was 
stated  that  appellant  had  failed  to  pay  the  ten  guineas,  and  no  explanation 
why  payment  had  not  been  made  being  forthcoming  to  the  satisfaction  of 
the  Court,  they  refused  the  appeal,  with  expenses.  The  Court  further 
granted  the  prayer  of  the  petition  for  rccal  of  inhibition  brought  by  the 
respondent.  ,  In  discussing  the  petition,  a  question  arose  as  to  practice-— 
▼iz.,  whether  an  extract  decreet  of  absolvitor  is  a  sufficient  warrant  for  the 
Keeper  of  the  Becord  of  Inhibitions  to  score  record,  or  whether  it  is 
necessary  that  that  should  be  done  under  judicial  warrant.  After  inquiry, 
the  Court  held  if  a  party  against  whom  inhibition  has  been  used  cannot 
get  it  discharged  extrajudicially,  he  is  entitled  to  come  into  Court  to 
have  the  nexus  removed. 

Act, — FaUison,    Agent — J,   Y,  FuUa/r,  S,S,C. AlL — Brown,     AgenU^* 

J,&R.D.  Boss,  W.S. 

BiNNiB  V,  Reid. — July  7. 

Damages — Proof. — Appeal  from  S.  C,  Dumfriesshire.  Binnie  sued 
Heid  for  £35,  being  the  alleged  damage  to  turnips  purchased  by  the 
pursuer  from  George  Stirling,  Newmills.  The  S.  S.  (Hope),  after  proof, 
found  that  the  pursuer  purchased  1  acre  and  30  poles  of 'turnips  at  the 
price  of  i£17  10s,  to  be  delivered  free  at  Edinburgh ;  that  defr.  bought 
a  quantity  of  turnips  growing  in  the  same  field,  that  defr.  put  170. 
sheep  on  his  turnips,  and  provided  nets  and  stakes  for  folding  them; 
that  the  sheep  were  not  properly  secured,  and  strayed  on  pursuer's  turnips; 
and  found  that  the  defender  was  liable  for  the  damage  thus  caused,  and 
gave  decree  for  £21  Os  2d.  Sheriff  (Napier)  recalled,  and  found  that  pur- 
suer had  failed  to  prove  that  the  damage  to  his  turnips  was  occasioned  by 
culpable  negligence  on  the  part  of  defr.,  and  assoilzied  him.  The  Court 
returned  to  the  interlocutor  of  the  S.  S.  No  obligation,  it  was  held,  rested 
on  the  appellant  to  keep  out  the  sheep.  The  only  question  was  the  amount 
of  damages,  and  the  Judges  were  inclined  not  to  interfere  with  the  judg- 
ment of  the  S.  S.,  who  had  better  opportunity  of  judging  of  the  proper 
amount. 

Act—  Shand,  Balfour,    Agent, — J.Robertson^  8,S,C, Alt, — Waisoiif  Aaher, 

Agents, — Home,  Home,  &  Lyell,  W,S, 

Calder  v.  Stevens. — Jii^y  7. 

Wagers — Liability  of  Stakeholders. — Appeal  from  S.  C,  Haddington- 
shire. Calder  sued  Stevens  for  £38.  This  was  made  up  of  three  sums 
won  by  the  pursuer  s  horses,  ''  Jungle  Queen  "  and  ''  Dark  Agnes,"  at  the 
Oullane  Race  Meeting,  on  19th  March,  1868.  The  pursuer  alleged  that 
defr.  instituted  a  race  meeting  at  Qullane  in  1868,  and  had  collected  sub- 
scriptions for  that  purpose;  that  he  advertised  the  meeting,  his  own  name 
appearing  as  clerk.  These  advertisements  contained  the  names  of  Lord 
Binning  and  Major  Fletcher  as  stewards,  and  the  pursuer  averred  that  this 
was  done  without  their  concurrence.  The  amount  of  the  stakes  was  also 
contained  in  these  advertisements.    Defr.  alleged  that  there  was  a  vq&* 
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dency  of  funds,  and  denied  that  he  was  personally  liable  for  the  stakes ;  he 
also  pleaded  that  the  action,  being  for  a  gambling  debt,  was  incom- 
petent. After  proof,  the  S.  S.  (Shirreff)  found  that  defr.  had  not  in  his 
hands  any  portion  of  the  funds  collected  to  provide  prizes,  and  that  he  was 
not  bound  to  make  good  to  pursuer  the  sums  of  money  advertised  as 
prises  for  winning  horses  over  and  above  the  amount  received  by  him,  and 
assoilzied  the  defr.  Sheriff  Shand,  on  appeal,  recalled  this  judgment^  and 
found  that  defr.  had  failed  to  prove  that  he  had  disbursed  money  od 
account  of  expenses,  and  that  the  defender  had,  at  the  date  of  the  action, 
£12,  which  he  was  bound  to  pay  over  to  the  pursuer,  irrespective  of  s  sam 
of  £6  already  consigned,  and  gave  decree  for  that  sum.  The  Court  sub- 
stantially adhered  to  the  judgment  of  the  Sheriff.  They  held  the  proof 
made  it  quite  clear  that  appellant  had  received  sufficient  funds  to  pay  the 
amount  of  the  stakes  which  he  received  from  the  owners  of  horses.  Tb 
added  money  was  not  insisted  on.  The  question  of  gaming  and  bettiog 
being  illegal,  was  fully  gone  into  by  the  L.  J.  C.  There  was  a  great 
distinction  between  prizes  given  for  swiftness  of  horses,  and  money  which 
was  wagered  by  persons  who  had  no  interest  in  the  horses  who  ran.  The 
civil  law  and  the  old  law  of  Scotland  made  betting  illegal ;  but  this  was  a 
very  different  thing  from  prizes  given  at  a  racing  meeting,  or  any  other 
prize  meeting,  such  as  rifle  meetings.  It  was  doubtful  whether  the  Cooit 
could  go  into  the  question  which  of  the  competitors  was  successful  Bat 
if,  as  in  the  present  case,  there  was  no  doubt  to  whom  the  money  shoold 
go,  it  was  impossible  to  allow  the  party  who  held  the  money  to  retun  it  in 
his  hands. 

Act,—Fra8ery ScoU,  Affent.'-W, S.  Stuart,  8JS,C. AU,^Sol,-Oen.  Clark, MwnM. 

Agent, — Alex,  Caudt,  W.S, 

FtK. — EDinSTON  V.   MlLL£B*S  TbU8T£E8. — July  11. 

Parent  and  Child — Allowance  to  father — His  children's  hoard  and 
education. — This  was  a  petn.  by  the  father  of  certain  pupil  children, 
who  were  entitled  amongst  them  to  a  share  of  a  trust-estate  yielding  about 
£800  per  annum,  for  payment  to  himself,  as  his  children's  administrator- 
at-law,  of  the  annual  income  of  the  share  in  question.  The  trustees  did 
not  oppose,  but  required  the  authority  of  the  Court.  The  Court  refased 
to  order  payment  to  the  petitioner  as  administrator-in-law,  holding  that  if 
he' had  any  rights  in  that  character,  he  should  bring  his  action  to  vindicate 
them  in  ordinary  course.  But  they  held  that  the  father  was  the  most 
suitable  person  to  board  and  educate  the  children,  and  therefore  allowed 
him  £500  a-year  for  that  purpose. 

Act.--Zancaster,  Af/entt—Jantine,  Stoddart,  Js  Fraur,  W,S,'^^Ali.^Balfovr- 
Agenta^Webtter  dt  WiU,  SM,0. 

Prrw  V.  Watson.— /tt^y  13. 

Proof— Agency, — ^This  was  an  action  at  the  instance  of  R  E.  Fitts, 
glaziers'  patent  diamond  manufacturer,  London,  against  R  R  Wataoo. 
Ohisgow,  for  £29  7s,  being  the  amount  of  account  for  diamonds  famished 
by  pursuer  to  defender.  The  defr.  admitted  that  he  had  ordered  and 
received  the  goods  in  question,  but  pleaded  that  he  was  not  personally 
liable,  on  the  ground  that  he  had  acted  merely  as  agent  for  the  l^ailsea 
Qlass  Company,  now  bankrupt.  Proof  having  been  led,  the  L  0. 
(Ormidale)  found  that  the  goods  had  been  furnished  to  de&  on  hi« 
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individnal  aoconnt  and  credit,  and  accordingly  decerned  against  him. 
Defender  reclaimed,  but  the  Court  nnanimouely  adhered  to  the  L.  O.'s 
judgment.  Lord  Benholme  was  of  opinion  that,  even  if  the  goods  had 
been  supplied  on  the  credit  of  the  Nailsea  Olass  Company,  the  exceptional 
character  of  defr.'s  agency  would  have  rendered  him  personally  liable. 

Act.^Black,  Begg.    AgenU— Morion,   Whitehead,  df  Oreig,  W.S,'"^^4U,—Ji»  F. 
Campbdl,    Agent — /.  Knox  Cratcfordf  SJS,C> 

4 

MP- — ^M*Watt  and  Akotheb  (Davidson's  Teubtebs)  v.  Davidson 

AND  Othsbs. — Jul^^  15. 

Trust  settlement — Constradum  of  codicil — Vesting. — See  above  p.  545, 
The  two  remaining  questions  in  this  case  were  first  whether  one  of  the  grand- 
children of  the  testator,  named  Thomas  Davidson,  was  entitled  to  participate 
along  with  the  others  in  a  legacy  of  £400.     The  L.  0.  (Gifford)  held  that  he 
was  entitled^  and  the  Court  adhered.     This  question  entirely  depended  on 
the  construction  of  a  codicil,  and  involved  no  point  of  general  interest. 
The  second  question  was  whether  grandchildren  bom  after  testator's  death 
were  entitled  to  share  in  the  residue  of  his  estate  along  with  those  bom  in 
his  lifetime.     The  residuary  clause  was  in  the  following  terms : — *'  And  in 
regard  to  the  residue  and  remainder  of  my  said  means  and  estate,  heritable 
and  movable,  I  hereby  direct  and  appoint  that  immediately  after  my  wife's 
death,  any  part  thereof  remaining  unrealised  shall  be  converted  into  cash, 
and  the  whole  residue,  including  the  sums  which  may  fall  into  the  same  in 
the  events  respectively  above  specified,  shall  as  far  as  possible  then  be 
divided  among  my  whole  grandchildren  then  surviving,  jper  capita,  share 
and  share  alike,  whom  I  hereby  nominate  and  appoint  to  be  my  residuary 
legatees,  declaring  that  the  interest  of  my  said  residuary  legatees  shall 
become  vested  at  the  period  of  my  death,  but  the  shares  falling  to  them 
shall  only  be  payable  on  their  reaching  the  period  of  twenty-one  years 
of  age  respectively;    and  declaring  further  that,   until  that  time  shall 
arrive,  the  interest  of  their  several  shares  shall  be  expended  for  their 
support  and  education  as  to  my  said  trustees  may  seem  best  at  the  time, 
aud  may  be  paid  to  their  parents  or  lawful  guardians  for  that  purpose." 
The  testator,  James  Davidson,  was  survived  by  his  wife,  to  whom  he  left 
an  annuity;  and  she  h  still  alive.     At  the  time  of  lus  death  he  had  twelve 
grandchildren.     Eighteen  months  after  his  death  another  grandchild,  named 
Alfred  Henry  Falconer,  was  born;  and  a  claim  was  made  on  his  behalf  to 
share  in  the  residue.     The  L.  0.  (Gifford)  sustained  this  claim,  on  the 
ground  that  all  grandchildren  bom  before  the  death  of  the  testator*s  widow 
were,  on  a  sound  construction  of  the  above  clause,  entitled  to  participate  in 
the  residue.     The  twelve  grandchildren  born  in  the  testator's  lifetime  re- 
claimed against  this  interlocutor.     The  Court  were  unanimously  of  opinion 
that  the  L.  O.'s  judgment  must  be  reversed.     Lord  Cowan,  who  delivered 
the  opinion  of  the  Court,  said  that  efiect  must  be  given  to  the  clause  by 
which  testator  himself  fixed  the  period  of  vesting  as  at  the  time  of  his 
death,  and  that  there  was  here  no  room  for  holding  that  vesting  took  place 
in  the  grandchildren  as  a  class  for  behoof  of  all  born  before  period  of  dis- 
tribution.    In  order  to  have  that  effect,  the  bequest  would  require  to  be 
expressed  to  the  grandchildren  naiis  et  nascituris. 
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BaBSTOW  (PaSK's  CtTBATOB)  v.  DuNN*S  ThUSTEES  and  OtHESS.— JttJ^lS. 

Trust  settlement — Liability  of  lieir-at-law  for  certain  debts^  l€{jacieSt  tic— 
The  question  in  this  case  is  whether  the  heir-at-law  of  Alexander  Dann  of 
Dantocher  is  liable  to  pay  certain  debts,  legacies,  and  annuities  left  by  the 
trnst-de^d  of  William  Dunn;  or  whether  they  are  burdens  on  heirs  of  pro- 
vision substituted  to  Alexander  Dunn  by  William.  William  conveyed  the 
universitas  of  his  estates  to  Alexander,  and,  in  event  of  his  dying 
intestate,  made  certain  substitutions.  Alexander  took  under  this  deed,  and 
during  his  lifetime  he  consolidated  the  dominium  utile  of  certain  lands 
with  the  dominium  directum.  He  also  left  a  deed,  which  his  heir-at-law 
aet  aside  on  ground  of  death-bed,  whereby  William  Park  succeeded  to 
various  portions  of  the  heritable  subjects  conveyed  by  William  Dann  to 
Alexander,  and  to  the  whole  heritable  estate  belonging  to  Alexander  in  kU 
own  right.  The  L.  0.  (Jerviswoode)  held  that  the  annuities  fell  to  be 
paid  by  the  heir-at-law,  in  respect  (1)  he  had  taken  under  the 
deed  of  William,  by  which  they  were  provided,  and  had  become  per- 
sonally liable  for  them;  and  (2)  that  neither  William  nor  Alexander  Dodo 
had  made  these  annuities  burdens  on  any  specific  portion  of  their  lands, 
and  they  therefore  fell  to  be  paid  by  the  heir  ab  intestate  of  Alexander. 
The  heir-at-law  reclaimed,  but  the  Court  adhered. 

Act. — Sol-Gen.  Clark,  Lee.    Agents — Murray,  Beitk,  d:  Murray,  W.S. Alt— 

Fraser,  Wataon,  Shafid,  Gloag,  Lancaster,  Maclean,  etc.    Agents — Maconockie  dt  JlarCj 
W.S.;  J.  &  R.  D,  Jtoss,  W.S.;  MdvUle  &  Lindsay,  W.S.,  etc. 

Duke  of  Bucolbugh  v.  Tod's  Tsustees. — July  18. 

Lease — Bight  of  tenant  to  remove  fences  at  expiry  of  Lease. — ^Tliis  petition 
prayed  the  Sheriff  of  Dumfries  to  ordain  the  trustees  to  restore  certain 
fences  on  farm  of  Cleuchfoots  which  had  been  erected  by  the  late  Mr  Tod 
while  tenant  there,  and  had  been  removed  by  his  trustees  after  his  death. 
Mr  Tod  entered  into  a  nine  years*  lease  of  the  farm  from  Whitsunday,  18j6. 
The  lease  contained  the  following  clause : — "  The  tenant  accepts  the  fences 
on  the  farm,  whether  dykes,  ditches,  or  hedges,  as  in  fencible  conditioo, 
and  binds  himself  to  keep  them  in  thorough  repair,  and  to  leave  them  in 
that  condition  at  his  removal,"  and  the  tenant  bound  himself  to  construct 
at  his  own  expense  any  subdivision  fences  he  might  require.  Mr  Tod 
erected  certain  wire  subdivision  fences  in  the  years  1861-62  at  his  own 
expense.  A  new  lease  was  granted  to  Mr  Tod  on  17th  September,  1866, 
to  endure  during  his  life,  but  not  to  exceed  fifteen  years.  This  lease  vis 
brought  to  an  end  by  his  death  on  25th  June,  1869,  and  his  trustees 
removed  the  subdivision  fences  which  had  been  erected.  The  S.  S.  (Hope) 
found  that  under  the  leases  the  trustees  had  no  right  to  remove  these  fencea, 
and  ordained  them  to  restore  them  within  six  weeks.  The  Sheriff  (Napier) 
recalled,  and  found  that  the  fences  were  the  exclusive  property  of  Mr  Tod, 
and  belonged  after  his  death  to  his  trustees,  and  refused  the  prayer  of 
petition.     The  Duke  of  Buccleuch  appealed. 

The  Court  affirmed  the  interlocutor  of  the  Sheriff,  mainly  on  the  ground 
that  the  tenant  had  not  erected  the  fences  with  any  intention  of  their  be- 
longing to  landlord.  They  held  that  the  mere  fact  that  the  fences  vere 
fixed  in  the  ground  did  not  make  them  the  property  of  the  landlord.  If 
these  fences  had  been  erected  in  place  of  other  fences  which  had  been  on 
the  farm  at  the  entrance  of  tenant,  or  if  they  were  necessary  for  proper 
cultivation  of  the  farm,  it  might  have  been  diff(#eut.    The  fences  in  dis- 
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pQte  were  put  up  by  tenant  for  his  own  conTeniencOi  and  his  tmsteea  were 

quite  entitled  to  remove  them. 

Aft—SoL-Gen.  Clark,  Reid.    Agent— John  Gibaon,  /i*n,,  W,S, AU.^ManltaUf 

Raaken,    AgenU^PaUnon  tSs  Jiomanes,  W.8, 


COURT  OF  TEINDS. 

Ano.  Minister  of  Ejlmoback  v.  Heeitobs. — July  3. 

Tdnds — Augmmtation  withovt  ascertaining  existence  of  free  teind. — ^The 
minister  of  Kilmorack  craved  an  augmentation  of  seven  chalders.  The 
stipend  was  fixed  in  the  last  process  of  augmentation  in  1816  at  15  chalders, 
when  it  was  supposed  that  the  free  teind  was  exhausted.  It  was  after- 
wards discoverec^  however,  in  an  action  at  the  present  incumbent*s  instance, 
that  a  small  portion  of  the  Lovat  estates  was  unvalued.  The  augmentation 
asked  was  opposed  by  Lord  Lovat,  on  the  ground  that  it  was  contrary  to 
the  practice  of  the  Court  to  grant  an  augmentation  before  it  had  been 
ascertained  whether  there  was  sufficient  free  teind  to  meet  it;  and  that  the 
teind  of  lus  unvalued  land,  which  was  admitted  to  be  the  only  free  teind  in 
the  parish,  would  not  yield  more  than  one  chalder  and  a-haif  The  minister 
averred  that  the  teind  of  the  lands  was  much  greater  than  what  the  oppos- 
ing heritor  stated  it  to  be.  The  Court  allowed  an  augmentation  of  five 
chalders,  although  the  Lord  President  observed  that  there  seemed  no  pro- 
bability of  there  being  sufficient  teind  to  make  it  available. 

Act — Watson.    M^Ewen  S  Camienty  S,S,C, Alt, — Butherfurd,    AgenU 

^Gibson-Craig^  Dalziclf  5'  Brodies,  }V,S, 

Q.  &  J.  Richmond  v.'  the  Opficees  op  State. — July  17. 

Teinds — Faluatian. — The  question  in  this  case  was  whether  a  report  of 
the  sub-commissioners  of  the  Presbytery  of  Dunblane,  dated  5th  October, 
1629,  ought  to  be  approved  of  by  the  Court  as  a  valuation  of  the  stock  and 
teiad  of  the  lands  of  Balhaldies  and  Glassingalbeg,  which  were  formerly 
situate  in  the  parish  of  Dunblane,  and  now  in  the  pariah  of  Ardoch,  and 
belong  to  the  pursuers  Messrs  Qeorge  &  John  Eichmond  pro  indiviso.  The 
report  has  been  lost,  but  its  terms,  so  far  as  applicable  to  the  lands  in 
question,  were  established  in  an  action  for  proving  the  tenor  at  the 
instance  of  Messrs  G.  k  J.  Eichmond  against  the  Officers  of  State.  In  the 
present  action,  the  defrs.  objected  (1)  that  the  report  was  not  in  its  own 
character  a  good  and  valid  subvaluation  of  the  teinds  of  the  pursuers' 
lands,  and  did  not  afford  requisite  materials  for  enabling  the  Court  to  fix 
the  true  value  of  the  teinds  in  question;  (2)  that  report  could  not  now  be 
approved  as  valid,  because  it  had  been  derelinquished  by  the  heritors,  and 
the  subvaluation,  so  far  as  applicable  to  pursuers*  lands,  had  been 
abandoned  by  positive  acts  of  their  predecessors;  (3)  that  in  any  case 
pursuers  could  not  obtain  .decree  in  terms  of  conclusions  of  the  summons, 
because  the  report  was  merely  a  valuation  of  the  teinds  of  their  lands,  and 
did  not  fix  the  constant  yearly  value  of  stock  and  teind. 

These  objections,  which  were  discussed  with  great  detail  in  printed  cases 
for  the  parties,  were  repelled,  and  decree  granted  in  terms  of  the  libel,  with 
expenses.  (Lord  Kinloch  diss.)  The  Lord  President  and  Lord  Ardmillan 
observed  that  they  had  only  arrived  at  the  conclusion  adopted  by  the 
majority  of  the  Court  out  of  deference  to  certain  recent  decisions  in  the 
H.  ofL. 

Act, — Fraser,  Duncan,  Af/ents — JardiiUf  Stodart^  &  Fraser^  W.S,^^^AU, — 
Sol'Oen,  Clark,  Kinnear.    ^gent—W.  II.  Sands,  W.S. 
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8^|^e  ScoHAbIh  ^ain  p^agajitu  ant)  S^ttW  iS>avaci  ^^orttr. 

SHERIFF  SMALL  DEBT  COURT,  PERTH.— Sheriff  Babclay,  LU). 

Anton  v.  Wanuss. 

Draft  or  order — Signature  in  pencil — Deletion  of  tiamp. — ^The  following 
are  the  Sheriff's  notes: — 

The  summons  is  for  ^  £5  7b  6d,  being  the  amount  contained  in  and  doe 
by  an  order  granted  by  Andrew  Berrie,  who  was  then  a  servant  of  the 
defender,  in  favour  of  the  pursuer,  dated  td 

intimated  same  day,  and  which  order  was  at  same  time  handed  to  the 
defender,  and  which  he  is  now  called  upon  to  produce." 

The  document  is  of  a  very  peculiar  nature,  and  is  as  follows: — 
Mb  Andrew  Bebbis,  Cargill, 

To  John  Anton,  Clothier,  Longforgan. 

1869.  Dec.  20— To  a  top  coat, £2    2   fi 

1870.  Jan.  13— To  a  suit  of  clothes,      -        -        -        -        3    5   6 


£5    7  0 
Mr  Wanliss,  Cargill 

Please  pay  John  Anton,  Longforgan,  the  aboie 
sum  of  £5  7s  6d. 


I  X  I  Stamp,  with  a  cross  in  pendL 


The  account  is  in  uniting,  but  the  whole  order  annexed  is  in  pencil,  aoH 
so  also  is  the  mark  over  the  stamp. 

It  was  admitted  that  the  creditor  and  debtor  in  the  account  met  oo 
a  field  on  the  defender's  farm,  and  after  the  order  was  made  out  it  was 
handed  to  the  master,  the  defender,  who  afterwards  paid  the  servant  the 
balance  of  wages  remaining,  after  a  sum  had  been  attached  and  paid  under 
an  arrestment,  and  he  then  gave  the  debtor  the  line,  from  whom  it  lus 
*  been  recovered. 

In  the  first  place,  the  order  is  of  an  anomalous  character.  The  nsnal 
place  for  such  is  where  a  creditor  in  an  account  assigns  it  to,  or  gives  to 
order  on  the  debtor  in  favour  of,  a  third  party.  If  this  be  written  on  i 
penny  stamp,  and  the  same  be  completely  cancelled,  it  gives  a  right  of 
action  to  the  indorsee  against  the  original  debtor,  and  payment  to  the 
former  discharges  the  latter.  But  here  the  reverse  exists.  It  is  the 
debtor  in  the  account  who  gives  the  order  on  his  master  to  pay  the  account 
This  could  never  divest  the  creditor  or  prevent  the  diligence  of  his  creditor& 
The  Sheriff-Substitute  is  not  aware  of  ever  having  met  with  a  similar 
instance.  He  must  view  the  writing  independently  of  the  prefixed  account, 
and  simply  as  an  order  by  the  servant  on  his  master  to  pay  a  certain  sum 
to  one  of  his  creditors,  but  which  would  in  nowise  bind  the  master  or  shot 
out  other  creditors.  In  short,  it  is  a  draft  or  bill  by  the  servant  oo  bu 
master  in  favour  of  Anton.  No  doubt  had  the  master  actaally  p^d 
the  sum  to  the  creditor  the  servant  could  scarcely  be  heard  to  object,  as  a 
verbal  order  would  have  been  sufficiently  good. :  Had  the  master  giTco  a 
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written  obligation  to  retain  and  pay  to  the  creditor,  that  too  might  have 
shat  him  oat  of  objection.  But  even  then  it  could  only  have  been  con- 
ditional on  the  servant  fulfilling  his  term  of  service  and  earning  his  wages, 
without  which  there  could  be  no  positive  obligation. 

But  the  document  is  open  to  still  more  serious  objections  It  has  no 
date.  Bat  perhaps  this  might  be  supplied  by  parole,  as  the  date  of  a  deed, 
however  important,  is  not  made  a  statutory  essential.  But,  1st,  the  whole 
annexed  wnting  is  in  pencil  2nd,  There  is  only  a  pencil  mark  across  the 
penny  Inland  Revenue  Stamp.  3rd,  There  is  no  name  whatever  attached 
to  designate  what  mark  it  represents.  In  England,  subscription  to  a  bill  in 
pencil  has  been  held  good,  and  if  admitted  or  proved  it  may  be  equally 
good  in  Scotland,  as  there  exists  no  statute  limiting  writing  to  pen  and  ink 
But  the  Sheriff-Substitute  has  been  unable  to  find  any  decision  holding  a 
mere  mark  made  with  pencil  to  be  equivalent  to  a  signature.  In  favour 
of  bills,  subscriptions  by  marks  have  been  held  good,  not  for  summary 
diligence  but  to  sustain  ordinary  actions,  when,  1st,  it  is  admitted  or 
proved  that  the  marksman  was  in  use  so  to  mark;  and,  2nd,  that  it  is 
admitted  or  proved  that  he  did  actually  adhibit  the  very  mark  in  question. 
It  does  not  appear  essential,  however  desirable  and  usual  in  such  cases,  to 
adhibit  the  subscriptions  of  two  witnesses;  and  what  if  they  too  were  marks- 
men? Neither,  perhaps,  is  it  necessary  that  the  name  of  the  marksman  should 
be  written  over  against  or  on  either  side  of  the  mark.  All  these  might  be 
overcome,  if  it  could  be  clearly  established  who  did  adhibit  the  sign  of  the 
cross  on  the  stamp  or  paper.  But  there  is  no  disputing  that  the  stamp, 
which  is  essential  to  the  order,  must  be  indelibly  cancelled  to  prevent  its 
ever  again  doing  service  and  defrauding  the  Exchequer  of  its  "  penny- 
worth." Two  cross  lines  drawn  by  pencil  cannot  for  a  moment  be  said  to 
be  obliteration.  With  the  greatest  ease  the  stamp  may  be  restored  to  its 
original  state  of  purity  and  beauty.  The  whole  order,  indeed,  may  share 
the  same  casualty. 

On  the  whole,  the  Sheriff-Substitute  cannot  support  the  document  to 
any  extent,  and  therefore  absolvitor  must  be  entered  for  the  defender. 


SHERIFF  S.  D.  COURT  OF  PERTHSHIRK— Sheriff  Barclay,  LL.D. 

A.  V.  R 

Fea  of  Sheriffi -officer  and  Menengen-at-armB — Apprehension  of  debtor, — 
The  following  are  the  notes  of  the  learned  Sheriff-Substitute  in  deciding 
this  case: — 

The  present  case  involves  points  of  very  considerable  importance  to  the 
profession  and  the  publia  This  is  not  the  first  time  these  have  occurred 
in  this  Court,  though  the  S.  S.  is  not  aware  that  they  have  hitherto  received 
an  authoritative  decision.  With  the  view  of  now  approaching  some  rule 
for  the  future,  he  has  corresponded  with  the  auditor  of  the  Sheriff  Court  at 
Glasgow,  whose  long  and  extensive  practice  in  taxation  of  accounts  of  all 
kinds  entitles  his  views  to  receive  the  highest  respect  In  these  views  the 
S.  8.  fully  concurs.  Pursuer's  account  consists  of  two  branchea  The  first 
is  in  these  terms: — 

VOL.  XV.,  wo.  CLXXVnL — OCT.,  1871.  2p 
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To  apprehending  A.  B.  at  the  instance  of  C.  D.  for  the  sum 

of  £12  178  5d,  ...  ...  ...  £0  10    6 

To  two  assistants,  at  Is  6d  each,    -  ...  ...  ...     0    3    0 

To  travelling  expenses  for  self,  calling  at  E.,  his  usual  place 
of  residence,  then  at  F.,  his  usual  place  of  work,  without 
finding  him;  then  at  O. — 14  miles,  at  8d,  ...     0    9    4 

To  travelling  expenses  for  two  assistants,  at  6d  each  per  mUe, 

or  14  miles  at  Is,  ...  ..  ...  ...     0  14    0 

To  detention,  with  a  view  to  a  settlement,  for  one  hour,  ...     0    5    0 

To  do.,  assistants  do.,  ...  ...  ...  ...     0    3    U 

To  hire  10s  6d,  tolls  Is  2d,  incidental  expenses  2s  5d,  ...     QUI 


£2  18  11 


It  will  be  seen  that  the  charges  here  are  for  pursuer  acting  in  his  proper 
character  of  Sheriff-officer,  in  executing  personal  diligence  on  a  small  debt 
decree.  No  provision  is  contained  in  the  existing  small  debt  statute  f  ^r 
this  act  of  official  dutj;  but  in  the  first  Small  Debt  Act  (10  Qeorge  IV., 
cap.  55,  1829,  3s  only  was  allowed  for  enforcing  warrants  of  imprisoDment, 
VTith  fivepence  for  each  mile  travelled,  and  fourpence  to  the  assistants  of 
the  officers,  who  were  appropriately  called  the  "  concurrents  "or  "  runners 
alongside.''  The  Act  for  abolishing  imprisonment  on  small  debt  decrees 
(5  and  6  Wm.  IV.,  cap.  69),  so  long  as  the  limit  of  these  decrees  was  i8 
6s  8d,  rendered  so  far  unnecessary  the  continuation  of  a  fee  for  persfin&i 
diligence,  though  such  was  still  competent  for  alimentary  debts,  penalties, 
poor-rates,  and  other  small  exceptional  sums,  for  which  no  provLsion, 
unfortunately,  was  made  in  the  table  of  fees.  The  same  observation 
applies  to  personal  diligence  under  the  "  Debts  Recovery  Act"  There,  it 
is  strange  that  while  a  fee  is  allowed  to  a  procurator  for  the  execution  of 
personal  diligence,  none  is  provided  for  the  officer,  the  more  immediate 
instrument  in  the  Act. 

The  second  branch  of  pursuer's  account  is  as  follows: — 
To  apprehending  X.  Y.  at  the  instance  of  Z.  for  the  sum  of 

,     £260  17s  5d,    ...  ...  ...  ...  ...  £4  18   0 

The  two  assistants,  at  3s  each,  ...  ...  ...     0    6   0 

To  travelling  expenses  for  self,  17  miles,  at  Is  6d,  ...     1    5   S 

To  do.  for  two  assistants  at  6d  each,  or  17  miles,  at  Is,  ...     0  17   0 

To  Railway  fares  5s,  hire  3s  9dy  tolls  9d9  ...  ...  ...     0    9   6 

£7  16   0 

At  the  hearing  of  this  case,  the  pursuer  admitted  a  miscalculation  in  the 
fees  for  apprehending  the  debtor,  which  ought  to  have  been  £3  7s,  instead 
of  £4  18s  as  charged,  reducing  the  total  sum  on  this  branch  from  £7  IBs 
to  £6  5s.  The  Table  of  Fees  for  sheriff-officers,  passed  by  Act  of  Sederunt 
so  far  back  as  1833,  and  renewed  1837  (Darling,  333;  Gillespie,  65),  wis 
before  the  extension  of  the  coercion  of  civil  imprisonment  to  shcrifTs 
decrees,  and  therefore  contained  no  fee  for  the  performance  of  this  dotj. 
Sheriff- officers,  therefore,  claim  to  charge  the  scale  recognised  in  Darling's 
book  as  applicable  to  messengers-at  arms.  These  charges  are  regulated 
according  to  a  graduated  scale  proportioned  to  the  sum  in  the  diligen<^« 
and  the  consequent  risk  in  case  of  escape,  or  other  culpability  on  tbe  part 
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of  the  officer  in  the  discharge  of  his  duty.     Under  this  table,  £2  2s  is 

allowed  for  apprehending  on  a  debt  of  £100,  and  lOs  6d  for  every  X50  in 

addition,  so  that  for  a  debt  of  £500  the  messenger's  fees  wonld,  according 

to  this  table,  be  £6  Gs,  however  brief  his  detention.     In  the  first  place, 

as  a  matter  of  fact,  this  table  never  has  received  the  sanction  of  judicial 

authority.     It  is  the  voluntary  act  of  the  messengers  of  Edinburgh  alone, 

and  that  without  even  receiving  the  approval  of  their  heraldic  superior, 

the  Lord  Lyon  King  at  Arms.     But  it  does  not  appear  that  the  public  are 

bound  by  any  such  regulation,  or  by  any  other  than  by  Parliament,  or  a 

Parliamentary  board  or  organ.     It  is  argued  against  sheriff-officers  taking 

advantage  of  this  table  tbat  messengers  are  a  much  higher  grade  of  officials 

than  officers  of  a  sheriff,  and  therefore,  though  the  table  was  authoritative, 

it  applies  only  to  the  privileged  class.     The  S.  S.  may  concede  that  hitherto 

this  class  have  been  held  to  rank  amongst  the  Dii  Majores,  or  at  least  to 

be  the  Lietores  of  these,  but,  notwithstanding  their  blazons,  their  wands  of 

peace,  and  connection  with  the  Lyon  of  Heraldry,  the  S.  S.  is  inclined  to 

think  that  the  time  and  trouble  expended  in  any  given  act  should  be  the 

main  element  of  charge  in  both  classes  of  officials.     Recent  legislation  has 

tended  to  amalgamate  the  two  ranks.     Something  may  be  due  to  the  risk 

run  in  a  large  and  small  debt  whether  the  officer's  position  be  of  the 

superior  or  inferior  strata.     But  this  is  of  no  very  great  consequence,  in  so 

far  as  the  risk  is  very  seldom  incurred.     It  is  very  different  from  the  ad 

valorem  scale  of  fees  in  the  legal  profession,  where  there  instantly  exists  an 

actual  and  permanent  guarantee  for  validity,  and  which  is  not  of  rare 

occurrence  in  being  enforced.     The  time  and  trouble  of  the  officers  of  the 

law  are  the  same,  whether  the  debt  in  the  diligence  be  £10  or  £1000. 

The  risk  ought  to  be  the  same  in  both,  being  only  the  performance  of  duty, 

which  is  an  abiding  principle,  irrespective  of  motive  or  interest.     There 

is  no  risk  unless  there  be  culpa,  and  there  is  no  reason  for  rewarding  the 

absence  of  negligence  in  the  performance  of  a  duty  by  a  premium  or  bonus, 

so  as  to  allow  £1  in  one  case  and  £10  in  another  for  precisely  the  same 

amount  of  labour  and  expenditure  of  time,  and  where  the  obligation  to  duty 

is  the  very  same.     It  was  argued  that  as  the  table  for  sheriff-officers  contains 

a  fee  of  5s,  and  Is  6d  for  every  additional  hour  for  executing  a  meditatione 

fugcB  warrant  and  other  summary  warrants,  thb  should  regulate  the  fee  for 

apprehending  a  debtor.     This  cannot  be  altogether  excluded  from  view,  as 

showing  that  where  risk  is  run  time  and  labour  were  the  sole  criteria  in 

view  of  the  framers  of  the  table.     But  if  risk  at  all  is  to  form  an  element 

in  the  calculation,  then  the  risk  is  much  less  in  executing  these  summary 

warrants  than  a  final  decree  or  writ     In  case  of  an  escape  of  a  person 

under  a  fugof  warrant,  the  officer  merely  puts  himself  in  the  place  of 

cautioner  de  judicio  sisti  (not  judicatum  solvi,  as  in  a  case  of  a  writ  to 

^tisfy  the  debt).     If  the  petitioner  fails  to  make  good  his  claim,  there  is 

no  risk  at  all;  and  if  he  makes  good  his  debt,  the  officer  is  freed  if  he 

produce  the  debtor  when  called  on.     Therefore,  if  risk  is  to  be  at  all 

An  element,   it  should   warrant  somewhat  higher  remuneration  in  the 

ultimate  diligence,  and  from  which  the  captive  has  greater  incentive  to 

^^cape.     It  may  be  noticed  in  passing  that  the  charge  in  the  Small  Debt 

Justice  of  Peace  Act  is  3s  for  execution  against  the  defender's  person, 

including  payment  of  assistants  and  report  of  the  execution. 

The  S.  S  cannot  recognise  the  charge  for  two  concurrenta.     Two  able- 
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bodied  men  anrely,  in  ordinary  circumstances,  are  sufficient  to  capture  ukd 
detain  one  person,  unless  under  the  exceptional  cases  of  a  Goliath  in 
strength,  or  a  Rob  Roy  in  subtlety.  As  to  travelling  expenses,  he  is  of 
opinion  that  the  officer  has  the  option  of  charging  according  to  mileage, 
or  by  actual  outlay,  for  £eu^  of  conveyance.  But  assuredly  it  is  against 
all  principle  to  charge  both.  The  table  was  made  when  pedestrianiam  was 
the  usual  mode  of  transit;  but  now  that  railways  are  spread  throoghoot 
the  land,  officers  of  the  law  should,  and  actually  do,  avail  themselves  of 
these  facilities.  In  this  way  there  is  a  great  economy  in  time,  and  the 
risk  is  diminished  to  a  Tmnimum,  seeing  that  once  in  the  train  there  is  yer; 
little  dread  of  an  escape.  Keeping  all  these  considerations  in  view,  and 
with  the  advice  of  the  Glasgow  auditor,  the  S.  S.  proposes  to  deal  with 
the  pursuer's  twofold  claim  in  the  following  manner: — 
In  the  first  branch  of  the  claim — 

For  apprehending  the  debtor  for  debt  of  £12   17s  5d,  and 

detention,                           ...             ...             ...  ...  £0  10   6 

For  do.,  one  concurrent^                            ...             ...  ...     026 

For  travelling  expenses,  as  stated,                            ...  ...     0  U    1 

Add  driver's  fee,  he  being  charged  as  concurrent^  ...     0    2    6 


£\    9 


Instead  of  £2  18s  lid. 

On  the  second  branch  to  allow- 


•«-« 


£2 

3   0 

0 

3   0 

1 

5    6 

0 

8    6 

0 

2   0 

0 

6    6 

For    apprehending    the    debtor    for    £260    17s    5d,    and 

detention. 
For  one  concurrent,  ...  .«.  , 

For  travelling  expenses  for  sel^  17  miles  at  Is  6d  a  mile, 
For  do.,  for  one  concurrent,  at  6d  a  mile, 
For  railway  for  the  debtor, 
For  hire  to  railway,  debtor  being  lame, 

U    7    6 
Instead  of  £1  16s  originally  charged,  or  £6  5s  as  reduced. 

The  S.  S.  has  thus  endeavoured  to  do  ample  justice  to  the  officers,  and 
in  this  he  has  gone  some  little  beyond  the  Qlasgow  practice.  He  regreta, 
however,  he  has  not  been  able  to  recognise  some  fixed  rates  for  time  and 
risk,  which  might  permanently  be  followed  in  the  future;  but  he  hop^ 
that  before  long  the  Court  of  Session  may  see  proper  to  regulate  the  fees 
both  of  Messengers-at-arms  and  Sheriff-officers  by  a  table  applicable  to  the 
modem  forms  of  executions  and  facilities  of  travelling,  and  avoid  the 
uncertain  practice  at  present  existing,  and  the  disagreeable  disputes  hence 
arising. 


(Snslis^  Casts* 


Cabbieb — Railway — Personal  luggage. — Whatever  a  passenger  takes 
with  him  for  his  personal  use  or  convenience,  according  to  the  habits  or 
wants  of  the  particular  class  to  which  he  belongs,  either  with  reference  to 
the  immediate  necessities  or  to  the  ultimate  purpose  of  the  journey,  must 
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be  oonsideTed  as  personal  luggage.  This  includes  not  only  articles  of 
apparel,  whether  for  use  or  ornament,  but  also  the  gun-case  or  the  fishing 
apparatus  of  the  sportsman,  the  easel  of  the  artist  on  a  sketching  tour,  or 
the  books  of  the  student,  and  other  articles  of  an  analogous  character,  the 
use  of  which  is  personal  to  the  traveller.  Plaintiff  had  recently  returned 
from  Canada,  with  the  intention  of  settling  in  England,  but  had  not  yet 
provided  himself  with  a  home.  He  was  journeying  by  defendants*  raOway, 
his  luggage  being  in  the  van.  One  box  was  lost  on  the  journey,  and 
among  other  things  in  it  which  he  had  brought  from  Canada  were  six 
pairs  of  sheets,  six  pairs  of  large  blankets,  and  six  large  quilts: — Hdd^  that 
such  articles  did  not  come  within  the  description  of  personal  luggage,  and 
that  deft&  were  not  liable  for  their  loss. 

Action  by  pit.  to  recover  compensation  for  loss  of  a  box  containing  a 
variety  of  articles,  which  was  carried  by  defts.  as  personal  luggage. 
Defendants  paid  a  sum  of  money  into  Court,  and  pleaded  the  Carriers*  Act 
(1  Will.  lY.,  c.  %%\  and  also  that  the  goods  were  not  personal  luggage  of  the 
plaintiff.  At  the  trial  before  Blackburn,  J.,  a  verdict  was  returned  for  pit. 
for  a  sum  over  and  above  that  paid  into  Court,  leave  being  reserved  to 
defts.  to  move  to  set  aside  the  verdict  and  enter  it  for  them. 

Per  Cockbum,  C.J. — ^The  plaintiff  had  recently  returned  from  Canada,  with 
the  intention  of  settling  in  England,  but  had  not  yet  provided  himself  with 
a  home.     Among  other  articles  in  the  box  were  six  pairs  of  sheets,  six 
pairs  of  large  blankets,  and  six  large  quilts,  which  had  formed  part  of  his 
hoosehold  goods  in  Canada,  and  which  he  intended  to  be  again  part  of  his 
household  goods  when  he  should  have  provided  himself  with  a  home.     The 
judge  reserved  leave  to  move  to  reduce  the  amount  of  the  verdict,  if  found 
for  the  plaintiff,  by  the  value  of  these  things  if  they  were  not  personal 
luggage,  for  which  defta  were  responsible ;  and,  subject  to  that  reservation, 
directed  the  jury  that  some  of  the  articles  were  clearly  covered  by  the 
Carriers'  Act,  as  to  which  he  left  no  question,  to  them.     As  to   other 
articles,  including  the  sheets,  blankets,  and  quilts  in  question,  he  left  it  to 
the  jury  to  say  whether  they  were  personal  luggage  or  not,  and  directed 
them  to  assess  their  value.     The  jury  found  that  the  sheets,  blankets,  and 
quilts  were  personal  luggage,  and  of  the  value  of  £16.    The  value  of  all  the 
articles  for  which,  according  to  their  finding,  defts.  were  responsible,  ex- 
ceeded the  money  paid  into  court  by  £,22  8s  6d.     The  verdict  was  entered, 
therefore,  for  that  amount,  subject  to  leave  to  move  to  reduce  it  by  £16. 
A  rule  to  that  effect  was  accordingly  obtained,  against  which  cause  was 
shown  before  my  brothers  Blackburn,  Mellor,  and  myself.     By  the  Act 
tinder  which  the  company  is  constituted,  passengers  by  the  railway  are 
entitled  to  have  a  fixed  quantity  of  luggage,  according  to  their  respective 
classes,  conveyed  with  them  free  of  charge.     The  question  is,  whether  the 
articles  of  biding  referred  to  can  be  considered  as  ordinary  passenger's 
luggage?    The  impossibility  of  travelling  without  the  accompaniment  of  a 
certain  quantity  of  luggage  for  the  personal  comfort  and  convenience  of  the 
traveller  has  led  from  the  earliest  times  to  the  practice,  on  the  part  of 
carriers  of  passengers  for  hire,  of  carrying,  as  a  matter  of  course,  a  reasonable 
amotint  of  luggage  for  the  accommodation  of  the  passenger,  and  of  con- 
sidering the  remuneration  for  the  carriage  of  such  luggage  as  comprehended 
iu  the  fare  paid  for  the  conveyance  of  the  passenger.     Under  the  older 
system  of  travelling  by  stage  coach,  canal  boats,  or  other  vessels,  the 
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amount  of  luggage  to  be  thus  carried  free  of  charge  has  commonly  made 
part  of  the  contract  by  express  stipulation  or  notice  from  the  carrier. 
Under  the  modern  system  of  railway  conveyance,  it  is  fixed  and  r^nlated  by 
the  various  Acts  of  Parliament  under  which  railways  have  been  established. 
The  provisions  fixing  the  amount  of  luggage  which  the  traveller  shall  be 
entitled  to  take  With  him  free  of  charge  has  a  two-fold  object:  firsts  that 
of  insuring  to  the  traveller  the  conveyance  of  a  reasonable  amount  d 
luggage ;  secondly,  that  of  protecting  the  carrier  from  all  dispute  as  to  the 
amount  of  luggage  which  the  passenger  may  claim  to  have  carried,  as  well 
as  entitling  the  former  to  a  proper  remuneration  for  the  carriage  of  luggage 
in  excess  of  the  quantity  thus  fixed  by  statute.  Besides  thus  fixing  the 
quantum  of  luggage  which  the  passenger  shall  be  entitled  to  have  carried 
free  of  charge,  the  railway  Acts  have,  in  conformity  with  the  practice  of 
carriers  under  the  old  system,  taken  care  expressly  to  limit  the  right  of  Uie 
passenger  to  ordinary  luggage,  which  must  be  taken  to  mean  the  persooal 
luggage  of  the  traveller.  In  consequence  of  the  personal  luggage  of  the 
traveller  being  obviously  for  his  convenience,  and  therefore  accessory,  as  it 
were,  to  his  conveyance,  it  may  be  thought  that  the  liability  of  the  carrier 
in  respect  of  the  safe  conveyance  of  passengers*  luggage  should  have  been 
co-extensive  only  with  the  liability  in  respect  of  the  safety  of  the  passenger. 
The  law,  however,  is  now  too  firmly  settled  to  admit  of  being  shakeo, 
that  the  liability  of  common  carriers  in  respect  of  articles  carried  as 
passengers'  luggage  is  that  of  carriers  of  goods  as  distinguished  from  that 
of  carriers  of  passengers,  unless,  indeed,  where  the  passenger  himself  takes 
the  personal  charge  of  them,  as  in  Tally  v.  0.  W,  Ey.  Co,,  L.  R,  6  C.  P.  4i 
in  which  case  other  considerations  occur.  On  the  other  hand,  the  obligation 
of  a  railway  company  or  other  carrier  of  passengers  to  carry  the  luggage  of  a 
passenger  being  limited  to  personal  luggage,  it  follows  that  it  is  only  is 
respect  of  what  properly  falls  under  the  denomination  of  personal  luggage, 
or  has  been  accepted  by  the  carrier  as  such,  that  the  liability  to  cany  safelj, 
irrespective  of  negligence,  attaches.  It  is  necessary  to  state  the  propositioa 
with  this  qualification — as  the  limitation  both  as  to  the  quantity  and  the 
character  of  the  luggage  to  be  carried  is  established  for  the  protection  of 
the  carrier,  it  follows  that  in  either  respect  it  may  be  waived  by  the  latta; 
and,  consequently,  that  if  the  carrier  permits  the  passenger,  either  oa 
payment,  or  without  payment,  of  an  extra  charge,  to  take  more  than  the 
regulated  quantity  of  baggage,  or  knowingly  permits  him  to  take  ai 
personal  luggage  articles  that  would  not  come  under  that  denomination, 
he  will  be  liable  for  their  loss,  though  not  arising  from  his  negligeDce. 
Thus,  in  0.  N,  Ry.  Co.  v.  Shepherd,  8  Ex.  30,  Lord  Wensleydade  sap: 
"If  the  company  had  notice  that  a  passenger  brought  with  him  goods 
which  were  not  luggage,  and  they  chose  to  carry  them,  they  would  be 
responsible.*'  Again  he  says:  ''If  the  plaintiff  had  carried  those  goods 
exposed,  or  had  packed  them  in  the  shape  of  merchandise,  so  that 
the  company  might  have  known  what  they  were,  and  they  had  chosen 
to  treat  them  as  personal  luggage,  and  carry  them  without  demandioe 
any  extra  remuneration,  they  would  have  been  responsible  for  the 
loss.  So,  also,  upon  any  limit  in  point  of  weight;  if  the  company 
chose  to  allow  a  passenger  to  carry  more,  they  would  be  liable  for." 
In  like  manner,  in  CdhUl  v.  Z.  and  N.-W.  R,  Co,,  13  C.  R  (NS) 
818, 1  expressed  the  opinion  of  the  Court  of  Exchequer  Chamber  idieD  1 
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said:  "  If  a  railway  company,  who  by  their  act  of  parliament  are  bound,  or 
by  their  r^alations  profess,  to  carry  personal  luggage  free,  choose  to  take 
as  ordinaiy  luggage  that  which  they  know  to  be  merchandise,  I  quite  agree 
that  it  is  not  competent  to  them,  in  the  event  of  a  loss,  to  claim  exemption 
from  liability  on  the  ground  that  the  article  consists  of  merchandise,  and 
not  of  ordinaiy  luggage.  But,  on  the  other  hand,  if  a  passenger  who 
knows,  or  ought  to  know,  that  he  is  only  entitled  to  have  his  ordinary 
personal  luggage  carried  free  of  charge,  chooses  to  carry  with  him  merchan- 
dise for  which  the  company  are  entitled  to  make  a  charge,  he  cannot  claim 
to  be  compensated  in  respect  of  any  loss  or  injury  by  the  company,  to 
whom  he  has  abstained  from  giving  notice  of  the  contents.  In  such  a 
case  he  carries  it  at  his  own  risk."  It  being  clear  that  the  contract  on  the 
part  of  a  railway  company  is  to  carry  personal  luggage  only,  it  follows  that 
it  is  only  in  respect  of  what  can  properly  be  termed  personal  luggage  that 
a  liability  in  case  of  loss  in  the  absence  of  any  negligence  arises.  The 
di£Sculty  in  the  present  case,  as  it  has  been  in  many  others,  is  to  determine 
what  properly  comes  under  the  description  of  ordinary  personal  luggage. 
The  definition  of  baggage,  which  is  here  a  synonym  of  "  luggage,"  given  by 
Story  on  Bailments  (499),  namely,  "  such  articles  of  necessity  or  personal 
convenience  as  are  usually  carried  by  passengers  for  their  personal  use,  and 
not  merchandise  or  other  valuables,  although  carried  in  the  trunks  of 
passengers,  which  are  not  designed  for  any  such  use,  but  for  other 
purposes,  such  as  a  sale  and  the  like,"  though  it  appears  to  have  been 
approved  of  by  Lord  Wensleydale  in  the  case  before  cited,  has  been 
criticised  in  America,  as  appears  from  the  note  of  the  editor  of  the  7th 
edition,  on  the  ground  that  what  is  **  usually  "  carried  by  one  man  differs 
materially  from  what  is  usually  carried  by  another.  It  seems  to  us, 
however,  a  misapprehension  to  suppose  that  Story  intended  to  say  that 
ordinary  passengers'  luggage  comprehended  only  that  which  was  common 
to  all  passengers.  We  believe  him  to  have  used  the  term  "  usually  *' 
relatively  to  the  habits  and  the  wants  of  the  different  sorts  and  classes  of 
travellers.  In  Phelps  v.  L.  and  N.-JV.  By.  Co,,  19  C.  B.  (N.  S.)  321, 
which  is  an  authority  binding  upon  us,  the  question  for  the  Court  was 
whether  an  attorney,  travelling  as  a  passenger  on  a  railway,  was  entitled  to 
carry  with  him  in  his  portmanteau,  as  ordinary  luggage,  the  deeds  and 
documents  which  are  required  as  evidence  on  a  trial  which  he  is  going  to 
attend.  The  Court  of  Common  Pleas  held  that  he  was  not.  Erie,  C.  J., 
says:  '^  It  is  agreed  on  all  hands  that  it  is  impossible  to  draw  any  very 
well-defined  line  as  to  what  is  and  what  is  not  accessory  or  ordinary 
loggage  for  a  traveller:  that  which  one  traveller  would  consider  indispen- 
sable, would  be  deemed  superfluous  and  unnecessary  by  another.  But  the 
general  habits  and  wants  of  mankind'  must  be  taken  to  be  in  the  mind  of 
the  carrier  when  he  receives  a  passenger  for  conveyance.*'  This  at  once 
illustrates  in  what  sense  the  word  "  usually  "  is  employed  by  Story,  and 
affords  a  strong  reason  why  the  word  "  usual,"  or  the  word  "  ordinary  *' 
or  some  word  equivalent  in  effect,  should  be  considered  as  qualifying 
the  word  "luggage."  The  cases  of  Cahill  v.  L.  and  N.-fT.  Ry.  Co., 
10  C.  B.  N.  S.  115;  (13  C.  B.  N.  S.  818);  G.  N,  By.  Co,  v. 
Shepherd,  8  Ex.  30,  and  Belfast  and  Ballymena  By,  Co,  v.  Keys,  9 
H.  of  L.  556,  establish  that  articles  of  merchandise  cannot  be  con- 
sidered as  personal  luggage.     In  Hudston  v.  Midland  By,   Co.,  L.  R. 
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4  Q.  B.  366,  tbe  plaintiff  had  tendered  to  the  company  a  spring  hone 
which  he  had  purchased  and  was  taking  home  to  his  children  as  yai 
of  his  luggage.     The  company  refused  to  receive  it  unless  he  paid  for  the 
carriage,  whereupon  he  paid  the  charge,  and  afterward  brought  an  acti<m 
to  recover  back  the  sum  he  had  so  paid.     My  brother  Lush  in  that  case 
observes :  "  It  is  extremely  difficult  to  frame  a  definition  in  terms  which 
shall  embrace  all  that  is  intended  to  be  brought  within  the  regulation,  and 
excludes  all  that  is  intended  to  be  excluded.     I  cannot  say  I  am  satisfied 
with  any  of  the  definitions  which  hitherto  have  been  given.     They  have 
been  quite  enough  for  the  cases  in  which  they  have  been  pronounced,  but 
it  does  not  appear  to  me  that  any  of  them  are  perfect"     He  then  proceeds 
to  say :  **  The  only  definition  I  can  think  of^  and  one  which  is  sufficient  for 
this  case,  is,  that  the  words  of  the  statute  describe  a  class  of  articles  which 
are  ordinarily  or  usually  carried  by  travellers  as  their  lu^age."     He  then 
proceeds  to  hold  that  the  dimensions  and  size  of  this  spring  horse  took  it 
out  of  this  definition.     Considering  the  way  in  which  the  point  arose  ic 
the  last  case,  namely,  on  the  refusal  of  the  company  to  accept  and  carry 
it  gratis,  it  was  certainly  relevant  to  inquire  whether  the  article  was  soch 
as  might  be  reasonably  rejected  by  the  company  on  account  of  its  size  and 
shape,   though   it  did  not  exceed  the  statutable  weight.      While  the 
authorities  referred  to  establish  that  a  passenger  cannot  claim  to  have 
carried  as  ordinary  personal  luggage  articles  unconnected  with  the  personal 
use  and  convenience  of  the  traveller,  or,  as  in  Hudsion  v.  Midland  By.  Co., 
of  such  a  size  and  shape  as  that  they  cannot  be  reasonably  carried  u 
luggage,  we  hold  the  true  rule  to  be,  that  whatever  the  passenger  takes 
with  him  for  his  personal  use  or  convenience,  according  to  the  habits  or 
wants  of  the  particular  class  to  which  he  belongs,  either  with  reference  to 
the  immediate  necessities  or  to  the  ultimate  purpose  of  his  journey,  most 
be   considered  as  personal  luggage.     This  would  include  not   only  aU 
articles  of  apparel,  whether  for  use  or  ornament — leaving  the  carrier  herein 
to  the  protection  of  the  Carriers'  Act,  to  which,  being  held  to  be  liable  in 
respect  of  passengers'  luggage  as  a  carrier  of  goods,  he  undoubtedly  becomes 
entitled — but  also  the  gun  case  or  fishing  apparatus  of  the  sportsman,  the 
easel  of  the  artist  on  a  sketching  tour,  or  the  books  of  the  student  and 
other  articles  of  an  analogous  character,  the  use  of  which  is  personal  to  the 
traveller,  and  the  taking  of  which  has  arisen  from  the  fact  of  his  journeying. 
On  the  other  hand,  the  term  **  ordinary  luggage,"  being  thus  confined  to 
that  which  is  personal  to  the  passenger,  and  carried  for  his  use  and  con- 
venience, it  follows  that  what  is  carried  for  the  purpose  of  business,  snch 
as  merchandise  or  the  like,  or  for  larger  or  ulterior  purposes,  such  as  articles 
of  furniture  or  household  goods,  would  not  come  within  the  description  of 
ordinary  luggage,  unless  accepted  as  such  by  the  carrier.     The  articles  as 
to  which  the  question  in  the  present  case  arises  consisted  of  bedding.    Nov, 
though  we  are  far  from  saying  that  a  pair  of  sheets,  or  the  like,  taken  by  a 
passenger  for  his  use  on  a  journey,  might  not  fairly  be   considered  as 
personal  luggage,  it  appears  to  us  that  a  quantity  of  articles  of  this  descrip- 
tion,  intended,  not  for  the  use  of  the  traveller  on  the  journey,  but  for  the 
use  of  his  household  when  permanently  settled,  cannot  be  held  to  be  soch. 
We  are,  therefore,  of  opinion  that  the  rule  to  reduce  the  damages  in  respect 
of  these  articles  must  be  made  absolute. — Macraw  v.  G.  fF.  By.  Co,,  24 
L.T.  N.S.  618. 
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"The  joy  that  a  man  is  born  into  the  world/'  by  which  the  pains 
of  child-bearing  are  compensated  to  mothers  in  general,  is  said  to 
be  enhanced  to  the  humbler  mothers  of  Scotland  by  the  consideration 
that  said  man  may  yet  "wag  his  head  in  a  pu'pit"  A  step  or 
two  higher  on  the  social  ladder,  the  same  maternal  thrill  is  com- 
mnnicated  by  the  reflection  that  the  long  clothes  which  now 
envelope  his  tiny  limbs  may  yet  be  exchanged  for  the  judicial  purple; 
or  at  all  events,  that  his  head,  though  its  internal  furnishings 
should  be  but  ordinaiy,  may  be  decorated  externally  with  horse-hair. 
Bibles  and  pulpit  gowns,  briefs  and  ermine,  these  are  the  Marechal's 
Batons  which,  to  the  maternal  imagination,  lie  hidden  in  every 
baby's  basket  Far  be  it  from  us  to  rob  maternity  of  either  joy! 
Praised  be  the  institutions  of  our  country,  these  things  are  potentially 
there;  and  inasmuch  as  they  symbolise  higher  things  than  they  are, 
the  belief  in  their  presence  has  been  the  source  of  not  a  few  of  the  best 
virtues  of  our  country.  To  teach  God's  law,  and  to  enforce  its  observ- 
ance within  the  social  sphere,  are  the  highest  functions  of  citizenship; 
and  woe  to  the  society  in  which  the  office  either  of  the  minister  of  the 
gospel  or  of  the  priest  of  justice  shall  cease  to  be  held  in  honour. 
But  it  is  plain  that  all  men  cannot  be  parsons  and  lawyers.  On 
the  contrary,  it  is  only  exceptional  men  who  can  fulfil  the  duties  of 
either  function  with  credit  or  profit,  to  themselves  or  others;  and  the 
question  of  their  selection  thus  becomes  one  of  first-rate  importance. 
The  selection  of  parsons  we  leave  to  others,  with  this  remark,  that  there 
can  be  no  greater  error  than  the  belief  that  they  ought,  in  all  cases,  to 
be  chosen  from  the  class  of  persons  to  which  the  majority  of  their 
flocks  must  of  necessity  belong.  The  very  object  of  the  Christian 
ministry  being  to  restore  the  human  to  the  divine,  there  is  no  gift  or 
grace  that  lingers  in  fallen  humanity  which  it  does  not  call  into  ex- 
ercise, and  it  is  a  short-sighted  policy  to  reject  those  gifts  and  graces 
which  come  to  most  men  by  inheritance  rather  than  by  instruction.  The 
first  fruits  of  the  community  ought  to  be  laid  on  the  altar,  and,  except  in 
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the  case  of  very  unnsual  personal  endowments,  hereditary  endowments 
and  hereditary  culture  ought  to  be  added  to  them.  It  is  the  democratic 
and  levelling  character  of  the  Presbyterian  Church,  in  all  its  branches, 
which,  by  banishing  from  its  pulpits  the  best  blood  and  highest  caltore 
of  the  land,  has  deprived  it  of  the  intellectual  and  social  inflaeuces 
which  ought  to  belong  to  it;  and  which  in  Scotland  now  threatens  us 
with  the  intolerable  evil  of  one  church  for  the  rich  and  another  for  the 
poor.  Had  a  due  admixture  of  all  classes,  from  the  son  of  the  peasant 
to  the  son  of  the  peer,  found  place  in  the  national  church,  from  how 
many  sad  divisions,  and  extravagant  follies,  both  ecclesiastical  and 
political,  might  we  not  have  been  delivered!  His  sympathies  must 
indeed  have  been  deadened,  and  his  vision  circumscribed  by  sectarianism, 
whose  heart  did  not  warm  to  Bishop  Wordsworth's  words,  when,  in  a 
recent  charge  to  his  clergy  he  exclaimed,  "  I  abhor  all  separations. 
Would  that  he  and  others  would  strive  to  heal  them  by  mutual  cod- 
cessions,  and  not  by  ''missionary  services!" 

We  have  ventured  on  these  remarks  because  one  of  the  collateral 
effects  of  the  democratic  character  of  the  national  church  has  been 
to  swell  the  ranks  of  the  legal  profession,  and  especially  of  the  Bar. 
Within  the  country  it  is  the  only  outlet  for  high  ability,  the  only 
market  for  high  acquirements.  With  the  exception  of  a  few  chairs 
in  the  national  universities  (to  which  after  all  it  is  the  best  passport 
its  offices  alone  are  objects  of  ambition  to  those  whose  aspirations 
rise  above  the  display  of  mere  business  aptitude  or  physical  forct 
Though  always,  theoretically,  an  open  profession,  and  never  inaccessible 
to  great  merit,  the  Bar,  till  recently,  interposed  certain  practical  barrierj 
to  its  approach  by  persons  who  were  not  possessed  of  considerable 
wealth  or  social  position.  These  barriers  have  been  gradually  thrown 
down,  partly  by  the  softening  of  class  distinctions,  and  partly  by  the 
fall  in  the  value  of  money,  which  has  reduced  the  entrance  fees  and 
other  incidental  expenses,  to  something  like  half  of  what  they  really 
were  at  the  commencement  of  last  century.  Anybody  now  may  come 
to  the  Bar;  and  hence  the  necessity  which  has  arisen  for  asking  anew 
the  question.  Who  ought  to  come  to  it  ?  That  this  question  is  not  alwap 
answered  with  due  consideration  is  but  too  apparent;  and  the  "  Bush  to 
the  Bar,"  recently  sung  in  these  pages,  when  taken  in  conjunction  with 
the  decrease  of  litigation,  necessarily  resulting  from  the  more  uniform 
decisions  to  which  the  system  of  reporting  has  given  rise,  threatens  to 
involve  many  of  the  very  flower  of  our  Scottish  youth  in  a  false 
position,  from  which  no  future  regrets  or  struggles  can  deliver  them. 
The  adage  that  "  lost  time  never  returns,"  is  in  no  case  more  emphati- 
cally true  than  when  a  man  mistakes  his  calling  in  coming  to  the  Bar, 
for  the  simple  reason  that  the  mistake  is  one  of  which  it  takes  many 
years  to  convince  him.  If  the  wrong  man  goes  to  sea,  the  first 
voyage  probably  brings  him  back  repentant  to  the  desk.  If  be  takes 
to  medicine,  the  first  sniff  of  the  dissecting  room  is  enough  for  him. 
But  there  is  no  sea  sickness  in  the  Parliament  House;  and  the  keenest 
sensibilities  are  not  very  grievously  outraged  by  the  foul  odours  even 
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of  the  Court  of  Justiciary.  Everybody  likes  the  Bar;  most  of  all  the 
briefless  barrister,  whose  faith  in  the  advent  of  briefs^is  still  unshaken. 
To  him  the  present  is  all  play,  the  future  all  hope.  No  wonder  that 
the  young  should  covet  his  existence;  or  that  the  middle-aged  should 
cling  to  it,  till  the  hope  has  vanished,  and  the  possibility  of  reviving 
it,  in  other  spheres  of  activity,  has  been  lost.  From  these  excep- 
tional attractions  arise  the  chief  danger  of  mistakes  in  selecting  the 
Bar  as  a  profession,  and  it  is  their  existence  which  renders  the  policy 
of  removing  all  barriers  to  its  approach  a  very  doubtful  advantage 
either  to  the  profession  itself,  or  to  its  individual  members.  The  interests 
of  the  body  itself  and  its  members  are,  indeed,  so  inseparable  that  any 
approach  we  may  make  to  an  answer  to  the  question,  Who  ought  to 
come  to  the  Bar  ?  will  in  so  far  be  an  answer  to  the  question  Who 
ought  to  be  admitted  to  the  Bar;  and  will  serve  to  guide  us  to  any 
alterations  which  may  be  requisite  in  our  present  system  of  admission. 

The  only  source  from  which  reliable  information  can  be  obtained, 
either  for  individual  or  professional  guidance,  obviously  is  a  statistical 
inquiry  into  the  average  amount  of  success  and  failure,  and,  in  so  far 
as  may  be,  into  their  respective  causes,  in  recent  years.  From  the  various 
conceptions  which  men  entertain  both  of  success  and  failure,  and  the 
consequent  want  of  any  standard  by  which  to  measure  them,  as  well 
as  from  the  impalpable  and  often  hidden  nature  of  their  causes,  the 
inquiry  must  be  one  of  great  difficulty,  and  at  best  can  yield  only 
approximations  to  truth.  But  we  do  not  regard  even  these  as  value- 
less; and  in  a  subsequent  number  we  propose  to  endeavour  to  trace 
them  out  by  means  similar  to  those  which  we  elsewhere  employed  on  a 
limited  scale.*  In  the  meantime  it  may  not  be  wholly  useless  that  we 
should  set  down  the  conclusions  which  the  experience  and  observation 
of  a  quarter  of  a  century  have  forced  upon  ourselves,  the  rather  as  we 
believe  them  to  accord  with  those  that  have  been  generally  arrived  at 
hy  the  senior  members  of  the  profession. 

There  are  two  conditions,  then,  the  presence  of  one  or  other  of 
which  is  wholly  indispensable  to  the  prosperous  and  useful,  perhaps 
even  to  the  harmless  and  happy  life  of  a  Scotch  advocate.  The  one 
of  these  alternatives  is  the  possession  of  such  personal  qualities,  mental 
and  bodily,  together  with  such  culture  and  determination  as  would 
Diake  success  in  any  career  of  life,  humanly  speaking,  certain;  the 
other,  such  an  amount  of  private  means  as  to  render  success  a 
matter  of  comparative  indifference. 

We  believe  it  to  be  a  mistake  to  suppose  that  the  profession  of  an 
advocate  demands  any  very  peculiar  or  special  gift.  What  is  wanted 
}8  an  extraordinary  measure  of  ordinary  qualities.  A  man  who 
IS  **all  round"  is  a  far  surer  card  than  a  man  who  projects  abnor- 
jually,  however  far,  in  any  direction.  Mens  sana  in  corpore  sano, 
18  worth  all  the  genius  and  originality  in  the  world;  but,  then,  both 
^ind  and  body  must  be  saner  than  other  minds  and  bodies,  otherwise 
they  will  never  be  able  to  bear  the  strain  that  will  be  put  upon  them ; 
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for  it  must  never  be  forgotten  that  the  life  of  the  Bar  is  not  only  a  perpetual 
examination,  but  a  competitive  examination  of  the  sharpest  kind.  Of 
mental  endowments — amongst  the  most  important  are,  quick  apprehen- 
sion and  ready-wittedness;  but,  above  all,  there  must  be  logical  grip  and 
toughness.  It  is  from  deficiency  in  this  latter  quality,  probably,  that  so 
many  lads,  who  have  distinguished  themselves  at  school  and  at  college, 
collapse  utterly  when  they  come  to  the  Parliament  House.  Add  to 
these  a  clear  and  fluent  utterance,  a  cheerful  temper,  and  great  power  of 
enduring  bodily  tear  and  wear,  and  you  have  all  that  you  need  ask  of 
nature  to  warrant  you  in  coming  to  the  Bar.  As  to  acquirements— 
whether  general  or  professional — these  cannot,  of  course,  be  too 
extensive;  for  there  is  no  department  of  knowledge  conceivable,  for 
which  even  practical  uses  will  not  be  found  in  the  career  of  an  advocate 
Limiting  ourselves  to  the  indispensable,  however,  we  may  state  it  as 
sufficient  if  the  young  advocate  be  generally  up  to  what  may  be  called 
the  ordinary  high  water  mark  of  the  intellectual  culture  of  his  day.  An 
exceptionally  distinguished  scholar,  or  mathematician,  or  metaphysician, 
would  be  very  likely  to  run  oflf  the  rails;  and  even  if  he  did  not,  his 
reputation,  so  far  from  advancing,  in  all  probability  would  retard  his 
progress.  Agents  would  be.  afraid  of  him.  On  the  other  hand,  bow- 
ever,  a  man  who  was  not  somewhat  beyond  the  fair  average  of  yonng 
men  in  general  in  each  of  these  three  great  departments,  would  be  io 
danger  of  coming  to  grief,  from  which  no  pre-eminence  in  any  one 
of  them  would  rescue  him.  For  the  display  of  those  extraordinaiy 
acquisitions,  and  rare,  though  one-sided  endowments,  which  are  price- 
less in  the  University,  the  Bar  offers  little  scope;  but  the  exhibition 
of  anything  like  weakness  is  absolutely  fatal,  and  the  indulgence  even 
of  eccentricity,  whimsicality,  and  crotchetiness  is  extremely  prejudicial 
From  what  we  have  said,  it  will  be  obvious  that  the  accomplishnients 
requisite  for  success  at  the  Bar  in  our  day,  notwithstanding  the  time- 
honoured  tradition  to  the  contrary,  may  perfectly  well  be  acquired  in 
Scotland.  An  English,  and  still  more  a  foreign  education,  if  at  all  pro- 
tracted— precious  though  it  be  for  other  and  perhaps  higher  purposes- 
is  certainly  not  conducive  to  ordinary  professional  succesa  A  man  who 
has  been  "furth  of  the  realm"  for  several  years,  during  the  mosJ 
impressionable  period  of  his  life,  however  greatly  he  may  have  gained 
as  a  human  being,  never  becomes  quite  a  Scotchman  again;  and  it  is 
more  important  that  a  Scotch  advocate  should  be  an  ideal  Scotchman 
than  an  ideal  man.  As  a  senior,  and  still  more  as  a  judge,  the  case 
is  different  The  tendency  to  look  into  the  meanings  of  things,  and  to 
prefer  the  absolute  to  the  conventional,  which  familiarity  with  the 
institutions  and  habits  of  thinking  of  other  nations  unquestionably 
fosters,  then  comes  into  play.  But  a  junior  must  quote  decisions, 
and  not  question  them;  the  Parliament  House  is  his  world;  and  the 
less  he  travels  beyond  it,  the  better  a  world  he  will  find  it  Of  pro- 
fessional knowledge,  all  that  need  be  said  is  that  the  more  of  it  a 
man  brings  with  him,  the  less  of  it  he  will  have  to  acquire  afterwards; 
and  that  the  more  practical  it  is,  the  sooner  it  will  tell  in  practice. 
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Next  to  personal  qualities,  the  great  element  of  saccess  is  professional 
connection — not  family  connection,  or  aristocratic  connection,  for  these, 
as  aids  to  professional  success,  it  is  to  be  feared,  now  count  for  veiy 
litda  In  mentioning  professional  connection,  however,  let  us  add  a 
word  of  caution.  We  are  persuaded  that  the  distinction  between  the 
kind  of  connection  to  which  we  here  refer  and  mere  personal  acquaint- 
ance with  agents,  is  one  which  is  not  unfrequently  overlooked.  Now, 
the  only  kind  of  connection,  or  "backing,"  which  ought  to  be  allowed  to 
count,  in  any  degree,  as  an  element  in  inducing  a  youth  to  come  to  the 
Bar,  is  such  "  backing  "  as  will  not  fail  him  till  he  has  failed  it;  or, 
in  others  words,  has  proved  himself  incapable  of  taking  advantage  of 
it.  What  is  called  "  giving  a  young  man  a  chance"  is  not  "  giving 
bim  a  lift"  at  all,  if  his  friend  deserts  him  for  a  nearer  and  dearer 
friend  the  very  next  time  he  has  a  fee  to  dispose  of;  because  the  fact 
of  the  desertion  more  than  counterbalances  the  fact  of  the  employment. 
If  a  man  has  a  near  relative,  or  a  very  true  and  trusty  friend,  who 
positively  has  cases,  and  has  positively  promised  them  to  him,  then, 
i)ut  not  till  then,  he  may  perhaps,  without  imprudence,  risk  the  Bar, 
though  his  personal  qu^ities  fall  somewhat  short  of  the  standard  we 
have  indicated,  and  his  private  belongings  be  also  somewhat  inadequate. 
Bat  let  no  man,  whether  rich  or  poor,  suppose  that  any  amount  of 
propping  from  behind  will  supply  the  place  of  his  own  backbone;  or 
that  there  is  any  reasonable  chance  of  his  travelling  on  crutches  even 
the  length  of  a  Sheriffship. 

Before  we  leave  this  branch  of  our  subject,  we  must  add  one  word 
in  explanation  of  what  we  have  said,  and  this  time  a  word  of  encourage- 
ment. In  saying  that  men  possessed  of  high  and  special  endowments, 
or  rare  accomplishments,  are  perhaps  less  likely  to  rise  rapidly  into 
practice  than  men  who  are  more  moderately  but  more  normally  gifted, 
we  are  very  far  from  wishing  to  dissuade  this  class  of  men  from  coming 
to  the  Bar.  In  Scotland,  to  a  greater  extent  than  in  England,  and 
very  much  as  in  France,  the  Bar  has  always  been  regarded  in  two 
aspects.  In  the  one — that  of  which  we  have  spoken  hitherto — it  con- 
sists of  the  body  of  advocates  practising  before  the  Court  of  Session  in 
Edinburgh ;  in  the  other,  it  is  the  great  centre  of  intellectual  activity 
in  Scotland,  whether  that  activity  be  directed  to  law,  to  politics,  to 
literature,  or  to  philosophy.  In  this  wider  sense  the  Bar  is  the  element 
in  which  all  Scotchmen  of  high  ability  breathe  most  freely,  and 
develope  most  readily.  Scott,  Hamilton,  Wilson,  Ferrier,  Aytoun,  all 
found  their  account  in  belonging  to  it;  and  it  has  often  struck  us  that 
some  of  the  happiest  characteristics  by  which  the  conversation  and 
writing  of  the  late  Thomas  Erskine  of  Linlathen  were  distinguished 
from  ordinary  sermonising,  nay,  perhaps,  even  the  singular  success 
which  attended  his  unpretending  efforts  to  solve  the  great  old  problem 
of  reconciling  faith  and  reason,  were  due  to  his  original  connection 
with  a  profession  in  which  "relevancy"  was  held  in  honour. 

We  come  now  to  the  other  lobe  of  the  professional  lung,  the  other 
element  in  virtue  of  which  an  alliance  with  the  Bar  may,  without  im- 
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prudence,  be  contracted — we  mean  Private  Mean&  For  any  man  in 
independent  circumstances,  whose  tastes  do  not  carry  him  very  strongly 
in  any  other  direction,  the  Bar  is  the  proper  completion  of  education, 
and  the  proper  introduction  to  active  life.  In  Grermany,  which  in  so 
many  respects,  nolentes  volentes,  we  must  now  accept  as  the  model 
country,  the  study  of  law  is  imposed  on,  and  graduation  in  law  is 
demanded  of  all  candidates  for  the  higher  civil  offices  of  the  state. 
The  faculties  of  law  in  our  universities  have  by  no  means  attained  to 
the  completeness  of  those  in  Germany;  but  there  can  be  no  question 
that,  even  as  matters  stand,  the  school  of  law  in  Edinburgh  is  by  far 
the  completest  training  school  for  the  politician  which  the  United 
Kingdom  has  to  offer;  and  admission  to  the  Bar  is  the  consummatioo 
of  the  studies  which  it  fosters,  as  no  law  degree,  in  itself,  ever 
can  be.  The  exigencies  of  practice  are  so  great  that  no  man  of 
fortune,  looking  forward  to  the  public  life  of  the  State,  can,  or  ongbt 
to  submit  to  them.  But  the  Bar  imposes  its  labours  on  no  one;  and 
to  him  who  is  willing  to  forego  its  profits,  it  proffers  an  insight  ioto 
the  world  and  its  ways,  which  he  would  look  for  in  vain  in  any  other 
direction.  To  him,  then,  on  his  own  account,  and  in  behalf  of  the 
profession  and  the  public  service,  we  say, ''  Come,  and  be  welcome." 

Nor  need  our  hearty  shake  of  the  hand,  or  our  confident  congrata- 
lations,  be  confined  to  those  whose  circumstances  and  abilities  enable 
them  to  aim  at  public  life.  For  him  who  has  the  present  means  of 
living  in  modest  independence  as  a  bachelor,  and  the  prospect  at  some 
future  period  of  being  able  becomingly  to  support  the  onera  matri- 
monii should  they  fall  upon  him,  the  Bar  has  no  terrors.  ^  Even  should 
his  personal  qualities  fall  very  considerably  below  those  which  we  bare 
indicated  as  likely  to  command  success,  he  may,  without  imprudeDce, 
try  the  experiment  The  best  of  men  often  develope  very  slowly,  and 
many  men  have  better  health  in  advanced  life  than  in  youth.  Let 
him  be  of  good  courage.  He  may  turn  out  to  be  a  cleverer  and 
stronger  man  than  he  imagined  himself,  or  than  many  of  those 
whose  early  promise  was  higher;  and  if  he  should  not,  no  harm  will 
come  of  it.  He  will  have  become  a  member  of  the  best  dub  in 
Scotland,  and  if  he  is  a  ''clubable"  man,  a  good  fellow,  esteemed  and 
cherished  by  his  friends  and  associates,  he  and  his,  it  may  be  for 
generations,  will  have  a  hold  on  the  life  of  Edinburgh  and  of  Scotland, 
which  never  can  fall  to  the  share  of  those  who  fade  away  in  country 
towns,  or  rust  in  rural  parishes. 

But  though  the  race,  even  at  the  Bar,  be  not  always  to  the  swiftest 
at  the  starting  post,  or  to  the  strongest  at  the  beginning  of  the  fight, 
he  will  be  a  rash  man,  indeed,  if  his  bread  be  at  stake,  who  shall  enter 
on  such  a  contest  without  good  assurance  of  his  strength  and  speed. 
It  is  scarcely  possible  to  fancy  a  more  helpless  position  than  that  of  a 
poor  fellow  who  has  expended  his  little  substance — perhaps  that  of  his  j 
family  besides — on  education  and  passing  fees;  and,  after  drearily 
pacing  what  to  him  is  indeed  a  "  hall  of  lost  steps,"  picking  np  ^ 
scanty   livelihood    from    short-hand    reporting   and   the   like,  and 
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dreaming  of  impossible  Sheriff-Substituteships  and  Colonial  judgeships, 
finds  at  the  end  of  a  ten  years'  trial  that  his  coming  to  the  Bar  was  a 
piece  of  miscalculation,  or  mistaken  vanity.  The  priesthood  of  justice, 
it  is  true,  is  not  indelible.  Themis  considerately  permits  those  of  her 
votaries  who  have  nothing  to  offer,  to  retire  from  her  altar.  But  she 
does  not  tell  them  where  to  go;  and  our  counsel  to  those  whom  her 
all-too-open  doors  may  tempt  to  approach  her  without  a  gift,  may  be 
summed  up  in  a  single  word— don't! 


Village  Cmnmunities  in  the  East  and  West:  Six  Lectures  delivered 
at  Oxford,  By  Henrt  Sumner  Maine,  Corpus  Professor  of 
Jurisprudence  in  the  University  of  Oxford.  London:  John 
Murray.     1871. 

The  Academical  Study  of  the  Civil  Law,  By  James  Brycb,  D.C.L., 
Regius  Professor  of  Civil  Law  at  the  University  of  Oxford. 
Macmillan  &  Co.     1871. 

Professor  Bryce's  inaugural  lecture,  and  Sir  Henty  Maine's  first 
course,  are  gratifying  proofs  of  an  awakening  interest  in  jurisprudence 
iu  the  University  of  Oxford,  where,  as  in  England  generally,  that  study 
has  never  received  the  attention  it  deserves.  They  may  be  regarded, 
vnthout  exaggeration,  though  in  themselves  slight  works,  as  signs  of 
;he  commencement  of  a  new  era  in  the  study  and  reform  of  English  law. 

The  school  of  Bentham  and  his  followers  was  the  result  of  a  revolt 
against  the  bad  definitions,  the  useless  and  baneful  fictions,  and  the 
crude  arrangement  of  the  existing  law.  The  historical  school,  of  whose 
nethod  these  lectures  are  samples,  seeks  rather,  by  a  study  of  its 
growth  and  a  comparison  of  both  its  past  and  present  structure  with 
ihat  of  the  law  of  other  countries,  to  discover  how  its  form  originated, 
«nd  how  it  may  best  be  adapted  to  the  wants  of  altered  times.  *'  The 
thief  object  of  comparative  jurisprudence,"  observes  Professor  Maine, 
'  is  to  facilitate  legislation  and  the  practical  improvement  of  law.*' 

It  is  far  from  our  wish  to  disparage  Bentham — the  Englishman  who 
has  done  most  for  his  country  in  reforming  law — but  it  seems  to  us 
fortunate  that  before  the  magnum  opus  of  a  British  code  has  been 
begun  that  true  conservative  spirit  which  consists  not  in  reverence  for 
the  past  as  past,  but  in  discrimination  of  what  in  it  is  fit  for  the 
present  and  the  future,  is  being  turned  to  the  history  of  our  laws. 

Professor  Maine's  lectures  deserve  special  recognition  for  another 
reason:  They  are  the  first  instance  in  this  country  of  a  lawyer,  trained 
by  the  experience  and  responsibility  of  high  office,  devoting  his  talents 
to  the  instruction  of  students.  How  much  does  Germany  and  America 
owe  to  the  efibrts  in  this  direction  of  Savigny  and  Kent?  Let  us  hope 
the  example  once  set  will  find  imitators,  and  that  the  illiberal  preju- 
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dices  whicli  exist  here  between  professional  and  professorial  lawyers 
may  be  in  some  measure  broken  down. 

There  is  no  doubt,  in  law  as  in  other  subjects,  a  distinction  between 
the  practical  and  theoretical  intellect  which  it  is  foolish  to  ignore;  bat 
it  is  not  the  less  true  that  each  of  them  is  apt  to  become  one-sided, 
and  is  improved  in  proportion  as  it  partakes  of  the  other.  He  will  be 
the  better  practitioner  who  can  step  aside  from  the  contests  of  the 
forum  to  consider  the  foundations  of  law — its  history,  and  the  improve- 
ments of  which  it  is  susceptible ;  and  he  will  be  the  better  teacher  of 
law  who  has  tested  his  propositions,  not  merely  in  the  study  or  lectoie- 
room,  but  in  the  actual  conflict  of  a  lawsuit  or  debate. 

We  do  not  propose  to  review  Mr  Bryce's  lecture  further  than  by 
saying  that  it  is  a  judicious  and  able  statement  of  the  advantages  to 
be  derived  from  a  more  general  and  extensive  study  of  the  dvU  law 
of  Rome  by  English  lawyers.  In  Scotland  the  advantage  of  snch 
study  is  matter  of  experience:  it  is  to  that  law  we  owe  the  preserva- 
tion, arrangement,  and  consistency  of  our  own  municipal  jurisprudenca 
But  for  the  circumstance  that  the  Court  of  Session  inherited,  and  our 
best  lawyers  transmitted,  the  greater  part  of  the  Roman  law  which 
was  capable  of  being  adapted  to  a  modem  Christian  state,  Scotch  law 
would  long  before  this  have  been  absorbed  by  the  law  of  Englani 
This  would  have  been  a  national  misfortune  to  Britain  no  less  than  to 
Scotland.  A  code  combining  the  ripest  fruits  of  Teutonic  law,  con- 
tained in  the  decisions  of  the  British  Courts,  with  those  of  Soman  law 
embodied  in  the  Corpus  Juris  of  Justinian,  would  far  surpass  the  best 
continental  code.  Scotch  law  appears  to  have  been  preserved  by  a 
happy  accident  to  show  the  possibility  of  such  a  combination.  It  has 
been  the  good  fortune  of  this  country  to  teach  other  nations  many 
lessons  in  constitutional  government  It  may  yet  be  reserved  for  it, 
if  its  rulers  use  their  opportunities,  to  hand  down  to  future  ages  a 
well-digested  and  tested,  as  well  as  organised,  municipal  law. 

It  is,  however,  with  the  past  and  not  with  the  future  it  is  proposed 
to  deal  We  wish  to  lay  before  our  readers  those  curious  traces  of 
common  property  held  by  what  Professor  Maine  calls  village  groups, 
which,  following  two  learned  Germans,  Von  Maurer  and  Nasse,  be 
believes  to  have  been  antecedent,  in  this  country  as  in  Germany,  to 
the  division  of  land  into  individual  property  effected  by  feudalism,  and 
which  still  exists  amongst  the  Indian  as  well  as  amongst  the  Sclavonic* 
and  Scandinavian  races  where  institutions  have  never  been  feudalised. 

*A8  to  the  Bnasian  Bystem  of  -village  communitiefl,  see  Mr  MitcheU'i  report  in  pvt 
ii.  of  Reports  to  the  Foreign  OflBoe,  relatiTe  to  tenure  of  lands  in  the  seTesral  couotiies 
of  Europe,  p.  48.  "  For  the  purpose  of  repartition,  the  communal  land  was  dlTided 
into  three  zones  representing  the  three-field  system  of  agriculture.  The  zonei  ettber 
encircled  the  viUajsre  or  the  formed  segments  of  a  circle,  for  it  was  important  to  hareac 
much  land  as  possible  adjacent  to  the  village."  The  repartition  was  made  every  od«» 
two,  or  more  years,  according  to  the  system  of  the  village;  and  it  was  made  by  two 
different  rules:  (1)  in  proportion  to  the  Lumber  of  males  in  each  family,  equally; or  (2) 
in  proportion  to  the  *  tiaglos,*  or  labour-power  of  each  family,  as  fixed  by  the  lord  or 
patriarch  of  the  commune. 
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We  shall  endeavour  also  to  point  out  some  illastrations  this  theory 
receives  from  the  customs  and  law  of  Scotland  with  reference  to  com- 
monties  and  runrig  land.  The  theory  itself  may  be  briefly  stated 
thus : — 

According  to  the  current  view  of  English  lawyers,  the  basis  of 
English  land  tenure  was  the  feudal  manor,  and  all  common  rights  in 
land  had  their  origin  in  the  grant  or  tolerance  of  the  lord  of  the  manor. 
This  is  an  error.  Common  lands  and  rights  of  common  are  truly  a 
relic  of  an  earlier  stage  of  society,  during  which  a  great  part  of  Eng- 
land was  cultivated  in  common  by  groups  consisting  of  the  inhabitants 
of  villages  independent  of  any  lord.  The  characteristic  sign  of  this 
system  was  the  existence  of  three  divisions  or  parcels  of  the  village  pro- 
perty, called  by  the  Crermans,  Marks:  one  consisting  of  the  houses  and 
gardens  of  the  villagers  held  by  them  in  individual  ownership;  the 
second  of  the  better  class  of  ground,  usually  in  the  vicinity  of  the 
village,  which,  whether  arable  or  meadow,  was  distributed  according 
to  a  settled  rotation  of  years  (which  frequently  regulated  the  rotation 
of  crops)  amongst  the  villagers,  or  a  certain  number  of  them;  and  the 
third  consisting  of  the  more  remote  and  inferior  pasture  ground  or 
c(»mmon,  to  which  all  the  villagers  had  right  to  send  a  certain  number 
of  cattle  or  other  beasts  to  feed.  The  proof  alleged  for  the  existence 
of  this  system  is  threefold,  two  parts  of  it  drawn  from  Comparative,  the 
third  from  English  history.  (1)  Such  village  communities,  with  com- 
Tuon  property  held  in  this  manner,  exist  at  the  present  day  amongst 
the  Arian  races  of  India.*  (2)  In  Germany  the  mark  system  has  been 
clearly  proved  to  have  preceded  the  feudal  manor,  alongside  of  which, 
especially  in  the  north,  many  traces  of  it  are  still  to  be  found.  (3)  In 
England  the  so-called  Intermixed  and  Lammas  lands,  and  the  rights  of 
common  which  still  remain,  are  vestiges  of  an  exactly  similar  state  of 
tenure — ^vestiges  which  have  been  gradually  disappearing  under  the 
influence  of  the  numerous  Inclosure  Acts,  commencing  with  the  statute 
of  Merton  1236  (20  Henry  III.),  and  culminating  in  the  Common  Fields 
Inclosure  Act  of  1836.  With  reference  to  the  last  and  most  important, 
because  most  direct  part  of  his  proof,  Professor  Maine  quotes  the  con- 
clusions of  Mr  Marshall,  an  eminent  writer  on  English  agriculture  at  the 
commencement  of  this  century,  as  summed  up  by  Nasse: — "  In  almost 
all  parts  of  the  country,  in  the  midland  and  eastern  counties  especially, 

*  "  The  villfige  is  the  weU-known  unit  of  all  landed  tenures  in  India.  .  .  .  The 
country  is  in  fact  partitioned  off  into  viUafifeB;  the  village  boandaries  are  known,  and 
where  one  village  ends  another  bafjins.  Nothing  can  be  a  greater  mistake  than  to 
attribute  to  the  Indian  village  system  any  of  the  features  of  Commnnism.  It  is  true 
that  in  early  times,  before  communities  have  settled  down  to  fiied  cultivation,  tbe 
laud  is  held  to  a  great  degree  in  common  >or  grazing  purposes,  private  property  being 
iu  cattle,  not  in  land;  and  even  after  it  has  been  distributed  for  the  purposes  of  cultiva- 
tion, the  custom  of  periodically  adjusting  inequalities  by  redistribution  has  not  unfiv- 
quently  subsisted  to  a  much  later  time.  ...  As  communities  become  more  and  more 
tixed  and  setUed,  this  practice  of  redistribution  dies  out;  and  it  may  be  said  that  in 
modem  communities  in  civilised  parts  of  the  country  it  no  longer  exists.*' — Campbeli, 
Mian  Land  Tenurty  in  Oobden  Club  Ettaya,  p.  160. 
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but  also  in  the  west,  in  Wiltshire,  for  example;  in  the  south,  as  in 
Surrey;  in  the  north,  as  in  Yorkshire;  there  are  ezteusive  open  and 
common  fields.  Out  of  316  parishes  in  Northamptonshire,  89  aie  in 
this  condition;  more  than  100  in  Oxfordshire;  about  50,000  acres  in 
Warwickshire;  in  Berkshire,  half  the  county;  more  than  half  of  Wilt- 
shire; in  Huntingdonshire,  out  of  a  totad  area  of  240,000  acres, 
130,000  were  commonable  meadows,  commons,  and  common  fields." 
— ^Nasse  Ueber  die  Mittelalterliche  Feldgemein  schaffc  in  England, 
p.  4.*  And  from  Marshall's  own  work  he  gives  a  description  of  the 
mode  in  which  these  common  lands  were  distributed  and  cultivated, 
which  shows  a  striking  similarity  to  the  German  system  as  Nasse  re- 
ports it,  and  the  Indian  as  Mr  Maine  has  himself  collected  it  from 
inquiry  on  the  spot.  He  also  adduces  the  commoDties  of  Shetland,  and 
the  common  lands  of  Lauder  in  Berwickshire,  as  other  instancea  We 
quote  the  description  of  the  last  as  peculiarly  interesting  to  Scotdi 
readers: — **  There  are  within  the  bounds  of  the  royalty  of  the  burgh  of 
Lauder  105  separate  portions  of  land  called  burgess  acres.  These  vaiy 
in  extent  from  one  and  a  half  to  three  acres.  To  each  such  acre  there  is 
a  separate  progress  of  writs,  and  these  acres  are  the  private  and  absolute 
property  of  individuals.  ...  No  one  has  hitherto  been  admitted  a 
bargess  of  the  burgh  who  has  not  been  an  owner  of  one  of  these 
burgess  acres.  The  lands  of  the  burgh  consist  of  Lauder  Common, 
which  has  from  all  time  of  which  there  is  any  record  been  possessed 
thus.  A  portion  of  it  has  been  set  off  periodically,  say  once  in  five  or 
seven  years,  to  be  broken  up  and  ploughed  during  that  time,  and  at 
the  end  of  that  time  laid  down  in  grass  and  grazed  along  with  die 
other  lands;  when  another  portion  of  the  common  was  in  the  same 
way  broken  up  and  ploughed  and  again  laid  down  in  grass.  The 
portion  of  the  common  so  broken  up  and  ploughed  at  a  time  has  of  re- 
cent years  been  about  130  acres  in  extent  An  allotment  of  this  portion 
of  the  common  has  been  given  to  the  owner  of  each  of  the  105  burgess 
acres,  whether  he  happened  to  be  a  burgess  or  not,  one  allotment  for  each 
acre.  The  portion  laid  off  for  cultivation  is,  in  the  first  place,  cut  into  the 
number  of  allotments  required,  and  the  share  of  each  person  is  decided 
by  lot.  The  conditions  attaching  to  the  taking  of  hill  parts  have  been 
compliance  with  a  system  of  cultivation  prescribed  by  the  town  council 
and  payment  of  a  small  assessment  These  allotments  have  been 
called  hill  parts,  and  the  average  worth  of  each  is  £1  per  annum. 
The  whole  of  the  remainder  of  the  common  has  been  used  for  grazing 
purposes  and  has  been  occupied  as  follows: — Each  burgess,  resident 


*  Nab8e*a  book  has  been  translated  by  Colonel  Ouvry  for  the  Cobden  Clab.  We 
here  enter  our  protest  against  the  attempt  to  which  we  regret  to  find  Mr  Mill,  in  his 
Keview  of  Professor  Maine's  Lectares,  is  a  party  to  press  these  historical  details  into 
the  service  of  the  modem  controversy  as  to  the  inexpediency  of  large  estates.  It  wooM 
be  easy  to  turn  the  argument  the  other  way,  for  these  common  lands  have  undoabtedly 
disappeared 'in  great  measure,  because  they  impeded  agricultural  improvement;  bntit 
Ib  better,  till  the  facts  have  been  ascertained  fuUy,  to  avoid  political  dedoctunu,  whkh 
are  very  apt  to  colour  the  statement  of  the  facts. 
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within  the  bounds  of  the  burgh,  has  grazed  on  the  common  two  cows, 
or  an  eqaivalent,  and  a  certain  number  of  sheep,  at  present  and  for 
some  years  fifteen,  and  each  widow  of  a  burgess  one  cow  and  twelve 
sheep." 

"  It  may  be  doubted,"  '  Mr  Maine  observes,  "  whether  a  more 
perfect  example  of  the  primitive  cultivating  community  is  extant  in 
England  or  Germany.  As  compared  with  the  English  instances,  its 
form  is  extremely  archaic.  The  arable  mark  cultivated  under  rules 
prescribed  by  the  town  council  shifts  periodically  from  one  part  of  the 
domain  to  another,  and  the  assignment  of  parcels  within  the  culti- 
vated area  is  by  lot.  It  is  interesting,  too,  to  observe  that  the  right 
to  land  for  purposes  of  tillage  is  inseparably  connected  with  the  owner- 
ship of  certain  plots  of  land  within  the  township.  A  similar  connec- 
tion between  the  shares  in  the  common  field  and  certain  ancient 
tenants  in  a  village  is  sometimes  found  in  England,  and  has  been 
formally  established  by  law.  On  the  other  hand,  a  group  of  persons 
more  loosely  defined  has  the  right  to  pasture  on  the  part  of  the 
common  in  grass,  and  this  peculiarity  occurs  also  in  England.  I  am 
informed  that  most  of  the  Scotch  bui^hs  have  recently  sold  these 
commonties,  but  it  is  to  be  hoped  that  all  traces  of  the  ancient  customs 
of  enjoyment  have  not  been  quite  obliterated." — Maine,  p.  27. 

The  return  made  to  Parliament,  from  which  this  account  of  the 
common  lands  of  Lauder  is  quoted,  shews  that  no  other  burghs  now 
possess  similar  common  lands;  but  Professor  Maine's  information  is 
undoubtedly  correct,  that  most,  if  not  all,  the  royal  burghs  of  Scotland 
bad  burgh  or  burgess  acres,  as  well  as  commonties,  attached  to  them. 
This  is  shewn  both  by  many  local  names  of  parcels  of  land  in  the 
vicinity  of  burghs,  and  by  the  exception  of  burghs  and  incorporate 
acres*  from  the  rule  of  compulsory  division  introduced  by  the  Act 
1695,  c.  22,  for  runrig  lands,  and  of  commonties  held  by  royal  burghs 
from  the  Act  1695,  c.  88,  as  to  divisions  of  commontiea  We  are  only 
aware^  however,  of  two  burghs  in  which  the  records  show  an  analogous 
tenure  to  that  of  Lauder  to  have  prevailed.^  These  are  Prestwick 
and  Newton-on-Ayr^  two  burghs  which  adjoin  each  other  in  the 
district  of  Kyle  in  Ayrshire. 

Prestwick,  now  a  village  of  about  1000  inhabitants,  chiefly  known 
for  its  golf  links,  certainly  existed  as  early  as  1163,  and  in  a  renewal 
of  its  charter,  granted  in  1600,  claimed  to  have  been  a  burgh  of 
Barony  in  993.  This  ancient  burgh,  which  was  the  seat  of  the 
Bailiwick  of  Kyle  Stewart,  possessed  till  shortly  before  1837  a  district, 
variously  stated;^  at  1000  and  550  acres,  which  belonged  to  the  free- 

*  Incorporate  acres  have  been  variously  defined,  as  lands  incorporated  expressly  by 
the  charter  granting  them  to  the  burghs,  or  as  lands  situated  within,  and  forming  part 
of  a  royal  burffh.     See  Brwit  v.  Carstairt,  30th  May,  1S26,  6  S.  633. 

fWe  shall  esteem  it  a  favour  if  any  reader  can  furnish  us  with  similar  details  with 
respect  to  other  burghs. 

t  Prefatory  notice  to  Records  of  Prestwick,  Maitland  Club,  700  acres,  of  which  150 
acres  have  been  feued  out,  and  the  remaining  550 — of  which  about  150  are  arable,  the 
rest  only  fit  for  pasture — belong  heritably  to  the  36  freemen.  On  the  other  hand,  the 
common  lands  are  stated  at  1000  acres  in  the  statistical  Account,  parish  of  Prestwick. 
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men  of  the  burgh,  who  were  called  barons.  The  arable  land  was 
divided  by  lot  amongst  the  freemen,  the  custom  being  to  divide  the 
four  quarters  of  the  town,  which  they  call  the  dale,*  each  nine  years. 
"  In  dividing  the  dales,  the  original  custom  was  to  do  so,  run  rig 
and  rig  about,  so  that  no  freeman  should  have  two  rigs  of  his  free- 
dom lying  together." — Records,  p.  97.  But  when  the  nine  years' 
period  came  round  in  1766,  the  community  carried,  by  a  majority, 
a  proposal  "  that  the  freedoms  should  be  planned  and  laid  dowo  io 
thirty-six  loats,  so  that  each  freedman  might  have  his  loat  lyingtogether, 
and  possess  the  same  for  twenty-one  years,  as  freemen  of  Prestwick.** 
The  minority  appealed  to  the  Court  of  Session  agaiust  this  disturbance 
of  the  ancient  custom,  but  the  matter  was  ultimately  settled  by  arbitra- 
tion in  1781.  The  arbiters  decided  that  the  number  of  freemen  was 
limited  to  36;  that  the  lots  of  arable  land  should  be  laid  down  by 
plans  {%.e,,  no  longer  runrig),  but  that  they  should  be  reallocated  by 
lot  every  9  years  instead  of  every  21,  as  had  been  proposed.  In  addition 
to  these  shares  of  arable  land,  which  varied  from  3  acres,  2  roods,  25 
falls,  to  6  acres  and  a  half,  the  freemen  had  a  right  to  a  share  of  the 
common  pasturage,  which  was  fixed  by  the  number  of  cattle  or  borsea 
they  were  allowed  to  pasture,  and  also  a  right  of  taking  peat  from  tht 
peatholes  belonging  to  the  community.  They  were  not  allowed  to 
sell  their  lotsf  without  the  consent  of  the  community,  or  to  let  them 
to  strangers  without  giving  the  first  offer  to  their  fellow-burgesses. 
The  officers  of  the  burgh  were  a  chancellor,  a  provost,  two  bailies,  a 
treasurer,  and  a  clerk,  elected  annually,  except  the  chancellor,  who 
held  his  office  for  two  or  more  years.  I  They  exercised  a  jnrisdictioD 
both  in  civil  and  criminal  matters  within  the  burgh,  of  which  a  record 
exists  as  early  as  1470.  The  earliest  volume  of  the  records,  com- 
mencing 1470,  is  entitled.  Liber  Communitatis  Curriarum  et  cet 
Burgi  de  Prestwick,  and  contains  an  inquisition  stating  in  detail  the 
lands  of  the  burgh  as  then  held,  and  also  a  book  of  special  statutes. 

The  burgh  of  Newton-upon-Ayr  had  a  somewhat  similar  constita- 
tion,  which  cannot,  however,  boast  of  the  same  antiquity.  Its  earliest 
charter  has  been  ascribed  by  tradition  to  Robert  the  Bruce,  who 
is  said  to  have  granted  it  to  48  of  the  inhabitants,  who  dis- 
tinguished themselves  at  Bannockbum.  It  existed,  at  all  events,  as 
early  as  1446,  and  its  privileges  were  confirmed  by  two  charters  of 
James  VI.  in  1595  and  1600.  By  these  its  lands  were  granted  anew 
to  the  burgesses  with  the  same  privUeges  as  their  ancestors,  and  a 
municipal  government  by  2  bailies,  6  councillors,  a  treasurer,  and 
other  officers  was  confirmed.  The  burgesses  Were  strictly  limited  to 
48,  and  their  lots  of  the  common  land  or  freedoms  descended  to  their 

*  Hence,  no  doubt,  the  name  rundale,  used  for  runrig,  where  the  aharai  wers  laigv 
than  usual.  The  origin  is  the  Scandinavian  deel  •  pronounced  dale)  a  share;  GermsOf 
theil.  fThe  average  value  of  a  lot  in  1834  was  £8  IGs  per  annum. 

t  Records,  Preface,  p.  15.  There  were  also  '*  liners,"  whose  duty  was  to  divide  the 
lands,  and  "Gunners**  who  tested  the  ale;  a  "seijeand,**  a  ** satour,**  sod  s 
**  forespeaker,'*  of  the  whole  community. 
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eldest  sons.  These  lands,  which  were  the  whole  lands  in  the  parish 
except  10  acres,  had  been  divided  by  lots  of  from  6  to  10  acres  from 
the  earliest  times,  but  the  first  division  (or  dale)  of  which  a  record 
exists  is  in  1615;  the  new  allotment  seems  to  have  taken  place  every 
11  years  till  1666,  when  the  period  was  limited  to  7  years.  In  1771, 
however,  the  freemen  determined  that  the  next  division  should  be  for 
57  years,  and  on  their  expiry  in  1828  the  ballot  which  then  took 
place  was  declared  to  last  for  999  years,  so  that  the  common  property 
is  now  practically  at  an  end.* 

We  do  not  regard  the  history  of  the  common  lands  of  these  burghs 
as  in  all  respects  confirming  Professor  Maine's  theory,  for  it  will  be 
observed  that  the  origin  of  these  lands  is  connected  with  regular 
burghal  constitutions  established  or  confirmed  by  royal  grant,  and 
therefore,  if  these  accounts  are  to  be  trusted,  they  were  subsequent, 
and  not  anterior  to  feudalism.  At  the  same  time,  the  early  history 
of  these  burghs  is  very  obscure,  and  it  is  possible  the  tradition  of 
their  first  charters  is  the  invention  of  a  later  age.  The  subject  is 
one  which  requires  further  investigation  before  exact  results  can  be 
obtained. 

It  is,  however,  in  the  north  and  west  of  Scotland,  in  the  districts 
most  remote  from  the  great  burghs — the  centres  of  mediaeval  civili- 
sation— and  more  particularly  in  the  islands  of  Orkney  and  Shetland 
and  the  Hebrides,  that  a  custom  of  common  enjoyment,  or  possession 
of  land,  more  akin  to  the  German  and  English,  may  be  most  distinctly 
traced.  In  Caithness,  for  example,  the  following  curious  rule  of 
division  of  property  existed  down  to  the  close  of  last  century: — "  Each 
property  was  divided  into  townlands;  there  was  what  was  called  '  the 
mains,'  which  consisted  of  a  farm,  on  which  were  a  bam  and  stackyard. 
The  proprietor  retained  the  mains  in  his  own  hands.  The  remainder  of 
the  townland  was  divided  into  what  was  called  penny  lands,  halfpenny 
lands,  farthing  lands,  and  octos.  These  were  measured  out  by  shrewd 
countrymen  called  land-riders  or,  more  properly,  land-redders,  for 
they  did  not  ride.  In  accomplishing  this  work  they  spaced  6  spaces 
as  the  breadth  of  a  rig  of  corn-land,  and  240  as  the  length.  This  they 
denominated  a  firlot-sowing  of  oats.  This  multiplied  by  4,  the  num- 
ber of  firlots  in  a  boll,  gave  5710  square  spaces,  being  precisely  the 
number  of  Scotch  ells  in  a  statute  Scotch  acre.  T^ie  land-redders 
knew  nothing  about  surveying,  nor  had  ever  heard  of  a  chain  or  an 
acre,  yet  it  must  be  plain  that  long  before  the  memory  of  man  this 
measurement  must  have  been  founded  on  actual  measurement  by  the 
chain.  The  grass-land,  out  field  or  in  arable,  was  assigned  in  fixed 
proportions  to  these  different  divisions;  and  a  certain  rent,  varying 
in  each  townland,  was  laid  on  the  grass-land,  and  a  certain  quantity 
of  grain  to  be  paid  for  the  corn-land  of  these  various  penny,  halfpenny, 
farthing,  and  octo  lands.  The  townland  of  Papigoe,  for  instance,  in 
the  neighbourhood  of  Wick,  was  divided  into  fifteen  penny  lands,  one 

^StAtistical  Account,  Newton-on-A^r,  pp.  91  and  ^2. 
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halfpenny  land,  and  half  an  octo.  The  townland  of  Eilminster  was 
redd  into  thirty-six  penny  lands,  each  one  of  which  paid  fonr  boUs  of 
&nn,  and  £b  6s  8d  Scots,  as  rent  of  the  grass-land.  To  render  the 
state  of  matters  still  more  opposed  to  all  improvement,  the  custom  of 
runrig  was  comnum.  This  most  barbarous  custom  was  said  to  hare 
originated  in  times  of  universal  and  incessant  feuds,  as  a  preserm- 
tive  against  one  neighbour's  setting  fire  to  the  field  of  another,  andt'* 
make  the  whole  townland  equally  anxious  to  resist  an  army  in  th* 

case  of  an  invasion The  land-redders  laid  off  to  each 

penny  land  such  a  proportion  of  arable  land  as  they  thought  would 
sow  12  bolls  of  small  oats  or  8  bolls  of  bear.  Of  the  natural  gras$* 
land  attached  to  each  penny  land,  the  tenant  had  exclusive  possession 
only  till  the  com  was  off  the  ground,  when  the  whole  became  common 
till  the  next  spring.  ....  This  extraordinary  mode  of  farmins 
went  on  without  any  change  till  1790."*  This  mode  of  farming, 
however,  was  not  peculiar  to  Caithness,  though  it  seems  to  have  lasted 
there  longer  than  elsewhere.  Lord  Woodhouselee,  the  biographer  of 
Lord  Eames,  to  whose  exertions  Scotland  is  in  great  measure  indebted 
for  its  present  position  in  agriculture,  mentions  that  in  the  middle  of 
the  seventeenth  century,  "  a  great  proportion  of  the  lands  in  ScotlaD<l 
being  fit  only  for  the  purposes  of  pasture,  were  possessed  in  common 
by  the  vassals  or  tenants  of  many  adjoining  proprietors,  while  at  the 
same  time  the  arable  land,  even  in  the  best  parts  of  the  country,  were 
occupied  by  a  number  of  small  tenants  who,  instead  of  cultivatimr 
separate  farms,  divided  either  by  fence  or  known  landmarks,  shared 
the  ground  among  them  by  alternate  ridges." 

Patrick  Lindsay,  Provost  of  Edinburgh,  in  his  "Interest  of  Scotland, 
considered  with  regard  to  its  Police,  Agriculture,"  published  1733. 
states  the  same  custom  in  a  manner  which  brings  it  one  step  nearer  to 
village  communities.  ''  In  old  lordships,  or  great  baronies,  most  of  the 
farmers  live  in  what  is  called  the  barony  town;  the  arable  lands  are 
divided  in  runrig  equally  amongst  them ;  the  outlying  lands  are  possessed 
by  them  all  in  common  for  pasture  or  casting  of  fuel  (i.e.,  cutting  the 
greensward  for  turf  to  cover  their  houses  or  for  burning").  Lindsay, 
like  other  writers,  ascribes  the  practice  of  runrig,  which  he  denounces 
as  fatal  to  good  agriculture,  to  the  advantage  it  afforded  for  defence  in 
an  early  and  more  warlike  state  of  society.  It  is  plain  that  if  for 
"  farmers "  we  substitute  "  villagers,"  and  suppose  the  barony  town 
to  have  existed  before  there  was  any  baron,  we  have  here  substantially 
what  Professor  Maine  describes  when,  in  the  language  of  his  German 
masters,  he  says  the  mark  preceded  the  manor.  But  are  we  justified 
in  making  this  substitution?  We  scarcely  think  so.  Admitting  there 
was  a  time  in  Scotch  history  prior  to  the  introduction  of  written 
charters  during  which  the  feuded  system  had,  so  to  speak,  not  crystallised 
into  the  more  rigid  form  it  afterwards  assumed,  we  doubt  whether 
there  was  ever  a  period  during  which   there  existed  independent 

*  Statistical  Account,  parish  of  Wick,  145,  et  teq. 
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village  commQDities.  Leaving  in  the  back  ground  the  dark  Celtic 
age,  in  which  the  Scotch  tribes  appear  to  have  been  more  migratory 
and  less  civilised  than  the  Irish  and  the  Welsh,  the  coarse  of  events 
we  conceive  to  have  been  this: — The  Teutonic  and  Scandinavian 
immigrants  who  peopled  our  shores  doubtless  brought  with  them 
many  of  the  customs  of  their  old  home,  and  amongst  others  that  of  the 
common  enjoyment  of  a  part,  and  the  periodical  instead  of  the  per- 
manent division  of  another  part  of  the  soil.  Bat  they  came  as  soldiers, 
not  as  peaceful  colonists;  and  the  superior  claims  of  their  leaders  must 
from  the  first  have  been  recognised.  The  equality  of  men  is  not  one  of 
the  lessons  of  war.  Doubtless  the  rights  of  the  leaders  as  regards 
the  land  were  not  30  extensive  as  they  subsequently  became,  and, 
until  primogeniture  triumphed,  they  were  always  subject  to  a  limitation 
by  the  division  of  property  on  the  holder's  death;  but  even  if  these 
rights  included  only  a  title  to  the  best  parts  of  the  acquired  territory, 
a  small  tribute  or  money  payment,  and  a  great  variety  of  customary 
services  for  the  remainder,  which  were  shared  amongst  the  followers 
of  the  successful  leaders,  there  was  here  in  embryo  the  feudal  barony. 
"The  new  comers,"  observes  Professor  Stubbs  in  writing  of  the 
Teutonic  occupation  of  England,*  "have  but  to  divide  the  land, 
and  then  for  peace  or  war,  justice  or  politics,  simply  to  reproduce  their 
own  old  condition.  The  tie  of  kindred  is  strong,  but  it  does  not 
supersede;  nay,  it  carries  with  it  the  organism  of  vicus  and  the  pagus, 
probably  also  that  of  the  civitas.  The  vicus  mark  or  township  will 
ever  retain  its  old  proportionate  numbers;  the  superior  division  will 
have  that  independence  which  even  in  the  age  of  Tacitus  belonged  to 
the  hundreds,  the  centeni  of  the  Grermana  The  system,  such  as  it  is, 
is  transported  while  at  the  point  of  development  it  has  reached  at 
home.  But,  in  the  second  place,  it  will  be  modified  and  advanced  by 
the  very  power  of  migration:  the  necessity  of  order  and  mutual  alliance 
will  have  strengthened  the  cohesion  of  the  mass.  The  successful 
dux,  or  princeps,  who  has  brought  his  people  over  the  sea,  although  at 
home  he  was  no  king,  and  perhaps  owned  no  king,  has,  now  that  he 
has  reached  the  new  land,  won  for  himself  a  rank  beyond  that  of  an 
elective  magistrate,  ....  and  founds  a  new  royalty  and  nobility  in 
his  own  person.'' 

So,  taking  up  the  thread  of  history  at  a  later  date,  when  feudal 
tenure  and  its  attendant  jurisdiction  had  been  introduced.  Archdeacon 
Hales,  in  his  instructive  preface  to  the  Domesday  of  St  Paul's,  A.D. 
1222,  thus  describes  manorial  property: — "It  was  not  a  breadth  of 
land,  which  the  lord  might  cultivate  or  not  as  he  pleased,  sufier  it  to 
be  inhabited  or  reduce  it  to  solitude  and  waste,  but  it  was  a  dominion 
or  empire  within  which  the  lord  was  the  superior  over  subjects  of 
different  ranks,  his  power  over  them  not  being  absolute,  but  limited  by 
law  and  custom.  The  lord  of  a  manor  who  had  received  by  grant 
from  the  crown  saca  and  sooa,  tol  and  team,  etc.,  was  not  merely  a 

*  UocameDtfl  lUiutrative  of  English  B  Utorjr.     Preface,  p.  6. 
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proprietor,  but  a  prince,  and  his  courts  were  not  only  courts  of  law, 
bat  frequently  of  crimiual  justica  The  demesne,  the  assised,  and  the 
waste  lands  were  his,  but  the  usufruct  of  the  assised  lands  be- 
longed, on  conditions,  to  the  tenants,  and  the  waste  lands  were  not  so 
entirely  his  that  he  could  exclude  the  tenants  from  the  use  of 
them/'* 

The  Caithness  custom,  of  which  we  have  above  quoted  the  accoaot, 
was  undoubtedly  of  Scandinavian  origin,  that  country  having  been 
under  Norwegian  earls  from  925  to  1330,  and  abounding  still  in 
Norse  names  for  localities;  and  if  we  pass  from  the  mainland  to  the 
islands  which  remained  under  Norwegian  rule  until  1456,  when  they 
were  pledged  by  Christian  I.  in  security  of  the  dowry  of  his  daughter, 
wife  of  James  L,  and  where  the  disturbing  influence  of  feudal  tenure 
did  not  enter  till  a  still  later  date,  we  And  the  custom  of  common 
property  on  a  more  extensive  scale  and  in  a  more  complete  form. 
Thus,  in  1845,  in  the  island  of  Westray,  one  of  the  Orkneys,  eveiy- 
one's  flock  was  grazed  in  one  large  common,  in  which  all  the  inhabi- 
tants claimed  an  equal  right.  This  common  constituted  by  far  the 
largest  part  df  the  island,  and  its  undivided  state  was  an  exception  to 
most  of  the  other  islands  of  Orkney  in  which  the  common  had  been 
already  divided.  In  the  parish  of  Holm  and  Paplay,  however,  in  the 
south  of  Pomona,  there  were  still,  in  1828,  4767  acres  imperial  of 
common,  and  only  2850  acres  divided;  and  in  St  Andrews,  another 
parish  in  the  same  island,  the  arable  land  commonly  belonged  to 
several  farmers,  and  was  so  intermixed,  that  the  breadth  of  one  hun- 
dred yards  was  scarcely  ever  found  in  the  possession  of  one  tenant'' 
In  the  more  distant  Shetland,  large  undivided  commonties  were  known 
to  have  existed  in  almost  every  parish  prior  to  1845;  and  though  a 
good  many  have  been  since  divided,  some  still  remain.  The  general 
state  of  land  tenure  in  Shetland  at  a  very  recent  period,  is  thus  des- 
cribed: '*  Land  is  possessed  not  by  the  acre,  but  by  the  mark,  as  it 
seems  to  have  been  in  the  parent  country,  Norway,  and  other  of  her 
colonies.  This  word  signifies  in  the  Norse  dialect  a  coin,  a  weight,  a 
field,  and,  in  the  present  instance,  it  may  be  translated  as  meaning  a 
share  or  proportional  quantity  of  land.  Shetland  contains  about  1400 
marks,  and  a  proprietor  is  said  to  be  laird  of  so  many  marks,  not 
acrea  All  the  land,  with  the  exception  of  the  small  grazing  islands, 
was  anciently  divided,  as  it  still  remains,  into  districts  of  unequal 
extent,  termed  scattalds,  and  the  boundary  lines  of  each  defined  and 
recorded.  Each  of  these  contained  a  certain  number  of  marks,  some 
greater,  some  less.  The  marks  or  shares  of  one  scattald  are  of  equal 
value,  though  they  may  be  of  very  different  size  as  compared  with 
those  of  ...  .  These  scattalds  are  again  subdivided  into,  1st, 
enclosed  or  appropriated;  and,  2nd,  unenclosed  and  unappropriated 
ground.  The  former  contains  the  arable  grass,  or  meadow  lands, 
which  bears  a  very  small  proportion  to  the.  unenclosed  or  common. 

*  Domesday  of  St  Paul'B,  Camden  Clab. 
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This  mode  of  division  into  scattalds  was  coeval  with  tbe  settlement  of 
the  Norwegian  colonists."  *    . 

Thus  in  the  parishes  of  Bressay,  Barra,  and  Qaarff,  consisting  of 
six  small  islands  and  part  of  the  mainland  of  Shetland,  the  rental  or 
cultivated  land  lay  in  ranrig  between  the  tenants  of  each  hamlet  or 
township;  and,  besides  their  share  in  this,  each  tenant  had  a  share  in 
the  pasture  or  comroonty  corresponding  to  his  marks  of  arable  groand. 
In  the  parish  of  Walls,  on  the  mainland,  none  of  the  farms  exceeded 
six,  and  most  consisted  of  only  two  or  three  acres;  bat  besides  this 
rentalled  land,  "  almost  every  farm  has  attached  to  it  a  greater  or  less 
quantity  of  meadow  or  pasture  land  without  additional  rent;  and  all 
have  the  privilege  of  catting  peat  for  fuel  on  the  hill-ground,  •  .  . 
and  the  right  of  pasturing  there  as  many  sheep,  cows,  or  horses  as  they 
can  send  to  it  or  the  pasture  can  support/' 

In  the  united  parish  of  Fetlar  and  North  Yell,  two  islands  north  of 
the  mainland,  there  were  in  the  former  about  16,000  marks  (12,000 
acres),  and  in  the  latter  about  20,000  marks  (15,000  acres),  undivided 
common,  the  arable  land  in  Fetlar  being  only  786  marks,  and  in 
North  Yell  634  marks.  In  Mid  and  South  Yell  there  were  33,000 
acres  common  pasture,  1,500  acres  arable,  and  2,500  acres  enclosed 
grass  land.  In  Unst)  the  most  northern  of  the  islands,  there  were 
about  20,000  acres  common  pasture,  and  only  2,000  arable,  but  with 
au  equal  number  of  enclosed  meadow.  Most  of  the  farms  in  this 
island  were  runrig,  and  consisted  of  infield  and  outfield.  The  tenants 
had  no  leases,  but  were  seldom  removed.  "  A  ring  fence  of  turf  and 
stone  intermingled,  about  3  feet  high,  surrounded  the  lands  of  each 
township,  consisting  of  from  80  to  100  marks,  often  belonging  to 
different  proprietors.  Within  the  fence  there  were  from  12  to  40 
small  farms,  •  .  r  •  the  tenants  of  which  could  not  raise  crops  of  rye 
grass  and  turnips  because  they  could  not  protect  them  from  the  catde 
which  pastured  on  the  grass  land  interspersed  between  the  arable  run- 
rig."  In  the  parishes  of  Nesting,  Belting,  Sandsting,  and  Ainsting, 
on  the  mainland,  an  exactly  similar  state  of  possession  prevailed,  the 
details  of  which  it  is  unnecessary  to  give.  The  authors  of  the  statistical 
accoant  especially  complain  of  the  state  of  the  fences  as  an  obstacle  to 
agricultand  improvement  **  It  is  only  during  the  summer  and  har- 
vest months  that  they  are  kept  in  tolerable  repair.  As  soon  as  the 
com  is  put  into  the  yard,  every  gate  is  set  open:  the  dykes  in  many 
cases  pulled  down,  and  suffered  to  remain  in  that  state  till  the  young 
com  appears  several  inches  above  the  ground.  In  the  meantime,  cows» 
horses,  and  sheep  are  allowed  to  pasture  at  freedom."  This  is  exactly 
similar,  except  as  to  the  date  of  removing  the  fences,  to  what  Professor 
Maine  tells  us  took  place  on  Lammas  day  in  the  English  lands, 
which  thence  took  the  name  of  Lammas  lands.  "  As  a  rule,  the  en- 
closures are  removed  after  the  hay  harvest^  and  there  are  manors  in 

*  SUtSitkal  Aooount,  Shethmd,  pp.  168,  0,  from  whioh  the  foUowbg  dataUa  an 
tttrftotad. 
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which  they  are  taken  down  by  the  villagers  on  Lammas  day,  in  a  sott 
of  legalised  tamaltaary  assembly,"  p.  87. 

In  the  western  islands,  or  Hebrides,  we  also  find  distinct  traces  of 
common  property,  bnt,  as  might  be  expected  from  the  Celtic  nee 
having  there  to  a  considerable  extent  supplanted  the  Scandinavian  in 
consequence  of  the  victory  of  Largs  in  1263,  these  traces  are  &inter 
and  fewer  than  in  Orkney  and  Shetland.  Curiously  enough,  however, 
one  practice — the  periodical  division  of  the  land  by  lot — ^which  does  not 
appear  to  have  prevailed  in  the  northern  was  well  known  in  the  western 
islands.  "  A  small  tenant  farm  in  Harris  towards  the  close  of  tbelast 
century  is  described  as  being  a  little  commonwealth  of  vHiagei, 
whose  houses  and  huts  are  huddled  close  together  witit  too  little 
regard  to  form,  order,  or  cleanliness,  and  whose  lands  are  yearJj 
divided  by  lot  for  tillage,  while  their  catUe  graze  on  the  pasture 
in  common,*'*  Of  St  Eilda,  a  small  island  three  mUes  by  two,  with 
scarcely  more  than  200  inhabitants,  Dr  Macculloch  writes  in  1824: 
''  Excepting  a  small  tract  near  the  village,  the  whole  island  is  in 
pasture,  though  the  soil  would  admit  of  cultivation  to  any  extent 
But  the  violence  of  the  west  wind  limits  the  agriculture  to  the  sontb- 
east  declivity,  where  there  is  the  most  shelter.  This  tract  is  hdi 
conjointly  by  aU  the  viUage  on  the  system  ofrunrig,  the  ridges  hi^ 
interchanged  after  three  years,  and  the  work  is  performed  by  the  spade 
and  cashcroom.    The  produce  consists  chiefly  of  bear." 

From  these  somewhat  scattered  notices  the  following  results  appear 
to  be  fairly  deducible: — A  system  of  common,  instead  of  divided, 
lands  for  the  purpose  of  agriculture,  at  one  time  extensively  prevailed 
in  Scotland,  especially,  but  not  exclusively,  in  the  counties  on  tbe 
coast  and  the  adjoining  islanda  Except,  however,  in  Orkney  and 
Shetland,  where  udal  or  allodial  tenure  was  not  till  comparatiTelj 
recent  times  supplanted  by  feudal,  this  was  often  rather  a  joint 
tenancy  than  a  joint  ownership,  and  where  there  was  joint  ownership, 
the  usufruct  of  the  land  was  shared,  not  by  village  communities,  butbr 
the  adjoining  feudal  landowners.  But  the  state  of  things  in  the 
Hebrides,  and  the  custom  of  runrig,  which  is  most  commonly  foon^ 
near  villages  or  small  towns,  seems  to  point  to  such  village  commam- 
ties  as  possibly,  we  cannot  say  certainly,  having  preceded  theintrodiK^ 
tion  of  feudttl  tenure.  Commons  might  all  have  been,  as  somel' 
undoubtedly  were,  the  result  of  feudal  grants  of  certain  portions  of 
the  land  to  a  number  of  vassals,  to  be  held  in  common  property,  but 
runrig  and  rundale,  where  at  first  the  land  was  plainly  re-divided  at 
fixed  intervals,  could  not  have  had  this  origin.    It  indicates  a  state 

*  Statistical  Account,  Ist  Ed.    Harrifl,  p.  868. 
t  Sone  of  the  earliest  Scotch  charters  contain  grants  of  commonty,  or  rigtit  ^ 

?asture,  along  with  others  in  the  same  land.  See  charter  of  David  I.  to  Moafci  of 
ale  of  May;  Becords  of  Priory  of  May,  p.  2 ;  charter  of  William  the  Lioo  to  Hoakiof 
Arbroath;  Regiatrnm  Tetus  Aberbroth,  p.  18;  charter  of  William  the  lAoo  to  Botff^ 
of  St  Andrews,  Registrom  Prioratiu  S«  Andren,  pb  202;  and  by  the  same  long  to  ^ 
Priory,  p.  192. 
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of  society  in  which  a  number  of  equals  were  living  in  close  neighbour- 
hood, and  were  anxious  that  no  one  should,  in  the  long  run,  have  a 
greater  benefit  from  the  soil  than  his  neighbour.  Of  this  time  the 
burghs  of  Lauder,  Prestwick,  and  Newton-on-Ayr  may  be  relics  which, 
surviving  to  a  later  age,  assumed  some  of  the  colours  of  feudalism,  its 
charters,  magistracy,  and  jurisdiction,  so  that  in  the  case  of  Prestwick, 
even  its  freemen  took  the  name  of  barousw  This  system  has  been  more 
hidden  than  in  England,  by  the  greater  completeness  of  Scotch  feu- 
dalism, which  was  not  tolerant  of  particular  local  customs;  but  the 
traces  which  exist  are  so  similar  in  outline  to  those  in  England  that 
it  is  a  reasonable  inference  that  its  source  must  have  been  the  same 
in  both  countries — ^not  Celtic,  but  Teutonic 

The  Celts  of  Ireland  and  of  Wales  had  no  doubt  common  lands,  and 
careful  rules  exist  in  the  Irish  and  Welsh  laws*  with  reference  to  their 
partition,  but  if  their  Scotch  congeners  had,  as  is  probable,  a  simiUr 
institution,  almost  all  traces  f  of  it  have  been  lost  M,  M. 


The  Medical  Jiu^isprudence .  of  Insanity,  By  J.  H.  BalfoTTB 
Beowne,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.  London: 
J.  A.  Churchill,  1871. 

Though  written  by  a  member  of  the  English  bar,  this  work  will  be 
welcomed  by  Scotch  lawyers  as  a  careful  compendium  of  information 
on  an  abstruse  and  hitherto  undigested  branch  of  law.  Mr  Browne 
has  made  the  subject  of  insanity  a  special  study,  and  he  has  had 
peculiar  and  favourable  opportunities  for  doing  so;  at  the  same  time 
we  think  he  has  undertaken  too  much,  and  that  his  book  would  have 
been  more  serviceable  to  the  legal  profession  had  the  chapters  on  the 

*  Anomaloas  Laws  of  Wales,  ix.  32.  "  There  is  to  be  no  Joint  possession  in  anj 
place  except  in  a  Kegister  Trev;  and  in  such  a  Trev  every  one  is  to  have  as  much  as 
another,  yet  not  of  equal  value.  And  in  such  a  Trev  sons  are  entitled  to  land  in  the 
lifetime  of  their  father;  but  the  youngest  son  is  to  abide  the  death  of  his  father,  because 
be  is  to  settle  in  his  father's  place."  But  besides  the  Register  Trev,  there  were  com- 
mon pastnre  lands.  See  Walthez  Das  Alte  Wales,  p.  194.  By  the  Irish  custom  of 
gavelkind,  the  inferior  tenantcies  were  partable  amongst  aU  the  males  of  the  sept,  both 
bastard  and  legitimate,  and  after  partition  made,  if  any  of  the  sept  died,  his  portion 
was  not  divided  amongst  bis  sons,  but  the  chief  made  a  new  partition  of  all  the  lands 
belongioff  to  that  sept,  and  gave  every  one  according  to  his  antiquity.**—  Sir  John 
Davis'  Hist.  Tracts,  p.  12.  Kentish  gavelkind  was  an  equal  partition  amongst  aU  the 
sons. — Blackstone  Ed.  Stephens,  i.  203. 

1*  Th«  Qaelie  gavel  appears,  like  the  Kentish,  to  have  been  an  eqnal  division  amongst 
the  sons,  but  Mr  Skene  (Highlanders,  L  163)  is  obliged  to  confess,  after  stating  **that 
the  proparty  of  the  clan  was,  by  the  law  of  gavel,  divided  in  certain  proportions  among 
the  whole  of  the  male  branches  of  the  family,**  "what  the  exact  proportions  were  into 
which  the  property  was  divided  it  is  impossible  to  ascertain,  but  it  would  appear  that 
the  principal  seat  of  the  family,  together  with  a  certain  extent  of  property  aronnd  it, 
was  not  included  in  the  dividon,  and  always  remained  the  property  of  the  chief.**  The 
law  of  gmvel  in  its  various  forms  was  strictly  a  law  for  the  division  of  property,  but  the 
persons  having  right  to  the  divided  shares  had  genoraUy  a  olahn  to  joint  possciiion  so 
long  as  it  roiMUMil  undividsd. 
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causes  of  insanity  and  nnsonndness  of  mind  been  omitted.  It  ii  one 
thing  to  state  what  the  law  is  in  regard  to  the  insane,  another  thhg 
to  define  insanity  and  trace  its  courses.  The  one  deals  with  the 
practical,  the  other  with  the  theoretical;  the  one  treats  of  objectiTe 
applied  science,  so  to  speak,  the  other  of  subjective  speculati?e 
philosophy.  But,  while  making  this  suggestion,  we  do  not  mean  to 
undervalue  that  portion  of  Mr  Browne's  book  which  is  more  immedi- 
ately concerned  with  the  causes  of  insanity.  His  views  on  this  part 
of  his  subject  are  often  acute,  philosophical,  and  aptly  illustrated; 
sometimes,  however,  expressed  in  a  manner  too  flippant  and  satirical, 
as  if  the  author  feared  the  reader  might  think  him  dull  if  not  con- 
tinually tickled  with  smart  sayings.  Sensational  writing  of  this  kind 
is  out  of  place  in  a  legal  treatise,  and  a  careful  excision  of  passages 
like  the  following,  taken  from  the  first  page,  would  improve  the 
work: — ^'^ Their  circumstances  have  creamed — their  course  is  dear!" 
'*  There  is  a  Fabian  policy  with  regard  tti  mental  matters.'*  '*Aie 
not  creeds  cradles?  and  do  they  not  rock  us  to  sleep-— sleep  widi 
dreams?"  and  so  on.  Greater  practice  and  experience  in  composition, 
and  a  study  of  our  best  legal  authors,  such  as  Blackstone  and  Erskine, 
will,  we  hope,  teach  Mr  Browne  to  express  his  thoughts  in  a  simpler 
and  less  startling  style.  On  the  whole,  however,  the  work  contains 
a  large  amount  of  information,  and  will  amply  repay  perusal 

The  legal  responsibility  of  persons  afflicted  with  mental  disease  is 
one  of  the  most  difficult  and  delicate  questions  which  courts  of  law 
have  to  deal  with.  As  the  law  is  made  for  the  sane  and  not  for  the 
insane,  for  the  healthy  and  not  for  the  diseased,  every  well-govemed 
state  must  hold  each  member  of  the  community  responsible  for  his 
actions,  until  it  is  clearly  shewn  that  he  is  not  Proof  of  mental 
unsoundness  or  insanity  has,  in  every  system  of  jurisprudence, 
released  from  responsibility;  but  jurists  have  differed  in  regard 
to  the  criterion  and  amount  of  incapacity  necessary  to  do  so. 
Some  have  required  partial,  others  total  deprivation  of  reason.  In 
early  and,  indeed,  down  to  very  recent  times,  our  law'  seems  to  have 
included  all  insane  persons  under  two  classes:  the  fatui  axkd/uriosi— 
idiots  and  furious  persons.  This  was  a  broad,  intelligible,  well- 
understood  definition;  and  unless  a  person  was  proved  by  the  verdict 
of  an  inquest  or  jury  to  belong  to  one  or  other  of  these  classes^  hf 
was  responsible  for  his  actions,  and  could  not  be  deprived  of  his  civil 
rights  or  citizenship.  In  course  of  time,  however,  it  became  apparent 
that  this  definition  did  not  comprehend  many,  who  though  neither 
idiots  nor  furious  persons,  were  yet  mentally  incapable  of  managing 
their  affairs,  or  giving  directions  in  regard  to  the  management  of  them. 
For  protection  of  the  estates  of  such  persons,  the  Court  of  Session,  of 
its  own  authority,  appointed  curators;  but  this  was  considered 
an  extraordinary  and  temporary  remedy,  only  resorted  to  in  excep- 
tional cases;  and  the  appointment  of  a  curator  did  not  supersede  an 
inquest,  if  wished  for,  nor  control  and  regulate  the  ward's  person,  oor 
free  him  from  responsibility  for  bis  actions.    It  was  only  by  tho 
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verdict  of  a  jury  of  his  conntrymen  that  a  man  conld  be  absolutely 
and  effectaally  deprived  of  his  civil  rights;  and  we  have  every  reason 
to  believe  that  this  is  still  the  law,  notwithstanding  the  many  legisla- 
tive enactments  of  recent  years.  Long  may  it  continue  so.  Confine- 
ment in  an  asylum  is  not  necessarily  proof  of  insanity,  as  shewn  in 
the  recent  case  of  the  gentleman  from  the  Isle  of  Man,  who  was  set  at 
liberty  from  the  Crichton  Asylum  at  Dumfries,  by  order  of  the 
Ck>mmiBsioners  of  Lunacy;  as  well  as  in  the  Nisbet  Will  Case  in  the 
Court  of  Session.  It  is  only  right  that  medical  men  and  keepers 
of  asylums  should  be  made  aware,  that  the  unfortunate  inmates  of 
these  institutions  are  not  beyond  the  pale  and  protection  of  the  law. 
If  they  are  unwarrantably  detained,  unjustly  wronged,  assaulted^  or 
treated  with  cruelty,  they  can  and  will  obtain  redress.  Placing  a  man 
in  an  asylum  does  not  release  him  from  responsibility,  or  deprive  him 
of  his  civil  rights.  If  while  there  he  commit  a  murder,  or  other 
criminal  offence,  he  will  be  subjected  to  trial  and  punishment,  unless 
the  jury  find  him  to  have  been  of  unsound  mind.  Wills  have  been 
sustained,  though  made  by  lunatics  in  an  asylum;  and  the  testimony 
of  lunatics  has  been  received  as  evidence  in  courts  of  justice.  The 
Court  of  Session  Act  of  1868  abolished  the  old  forms  of  Brieves  of 
Furiosity,  and  substituted  in  their  place  Brieves  of  Insanity;  a  person 
is  to  be  deemed  insane  if  he  be  either  ''furious''  or  "fatuous,"  or 
''labouring  under  such  unsoundness  of  mind"  as  to  render  him 
incapable  of  managing  his  affairs.  This,  however,  must  be  declared 
by  the  verdict  of  a  jury. 

But  it  is  sometimes  difficult  to  obtain  a  verdict,  owing  to 
the  conflict  of  opinion  that  exists  in  regard  to  what  is  called 
medical  and  legal  insanity.  Mr  Browne  attempts  to  reconcile  and 
reduce  to  a  code  the  conflicting  opinions  of  medical  men  and  lawyers 
on  this  subject^  and  he  lays  down  certain  general  propositions 
from  which  it  may  be  ascertained  whether  a  person  alleged  to  be  of 
unsound  mind  is  or  is  not  legally  responsible  for  his  actions.  During 
the  last  thirty  years  the  pathology  of  insanity  has  so  developed  into 
a  system,  that,  it  is  thought,  the  time  has  now  come  when  the  jurist 
must  reconsider  his  definitions  of  legal  incapacity  or  unsoundness  of 
mind,  and  see  whether  they  are  at  variance  or  in  agreement  with  the 
ascertained  facts  of  science.  Conservative  as  the  law  is,  it  is  not  un- 
willing to  listen  to  the  voice  of  scientific  instruction  when  that  voice 
is  unanimous  and  authoritative  in  its  tone.  But  when  the  utterance 
of  the  medical  profession  is  divided  and  discordant,  when  one  doctor 
vents  one  theory  of  insanity,  and  another  directly  contradicts  him,  and 
there  is  no  harmony  or  unity  of  system  amongst  them,  the  law  must 
not  be  blamed  if  it  judges  for  itself  and  refuses  to  be  guided  by 
any  scientific  theory,  however  plausible.  Soon  aft^r  the  case  of 
M'Naughton,  who  was  tried  for  murder,  but  acquitted  on  a  plea  of 
insanity,  certain  questions  were  submitted  to  the  whole  English  judges 
for  their  opinion  as  to  the  amount  of  criminal  responsibility  attaching 
to  one  afflicted  with  mental  disease,  and  the  answers  given  by  the 
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jadges  to  these  qaestions  have  hitherto  been  recognised  both  here  and 
ia  England  as  an  authoritative  exposition  of  the  kw.  Mr  Browne  criti- 
cises these  answers  veiy  ably,  shows  how  Diuch  they  are  in  accordance 
with  former  decisions,  wherein  they  differ,  and  how  far  they  fall  short 
of  a  clear  and  logical  solution  of  the  questions  propounded.  Though 
not  agreeing  with  all  his  conclusions,  we  cannot  iWrain  from  giving 
some  of  his  remarks  on  this  subject,  as  they  are  strongly  and  tersely 
put: — ^''Indeed,  those  answers,  which  may  be  regarded  as  the  authori- 
tative statement  of  the  criminal  law  in  its  relation  to  insanity,  are  not 
in  accordance  with  the  best  scientific  opinions,  and  looked  at  in  the 
light  of  modem  science,  the  definition  of  what  should  be  regarded  as 
insanity  in  criminal  cases  is  eminently  unsatisfactory.  To  hold  that 
a  person  who  commits  an  act  nnder  the  influence  of  an  insane  ddn- 
sion  with  the  view  of  avenging  some  supposed  injury,  or  redressing 
some  supposed  wrong,  is  liable  to  punishment,  if  at  the  time  of  com- 
mitting the  act  he  knew  he  was  acting  contrary  to  law,  is  almost 
equivalent  to  declaring  that  the  plea  of  insanity  shall  not  be  pleaded 
in  criminal  cases,  and  is  certainly  not  a  great  advance  in  the  way  of 
legislation  upon  Lord  Lyndhurst's  definition  of  responsibility — ^vii, 
the  belief  of  the  accused  that  his  act  was  not  a  crime  against  the  law 
of  God  and  nature,  or  on  the  still  older  definition  of  Lord  Coke,  'that 
to  protect  a  man  from  criminal  responsibility  there  must  be  a  total 
deprivation  of  memory  and  understanding/  " 

"  It  is  almost  invariably  the  case  that  the  accused  person  was  foUj 
aware  of  the  heinousness  of  the  act,  and  is  at  the  same  time  aware 
that  it  is  peremptorily  forbidden  by  the  law  of  the  land,  as  well  as  by 
the  law  of  God  and  nature;  and  yet  the  act  is  done  nnder  the 
influence  of  an  insane  delusion  and  impulse  which  the  individual  has 
no  power  to  resist.  It  is  unnecessary  to  accumulate  evidence  upon 
this  point.  The  medical  witnesses  who  come  before  our  courts  of  law 
in  these  days  with  a  more  thorough  and  scientific  knowledge  of  the 
human  mind  in  its  healthy  and  diseased  conditions,  are  at  one  upon 
the  point  just  stated."  "In  many  cases  that  could  be  pnt  in  which 
an  individual  is  afflicted  with  a  delusion  as  to  one  or  more  particolar 
persons  or  subjects,  it  will  be  found  that  although  the  individual  is 
conscious  that  a  law  forbids  the  act,  yet  some  more  peremptory  man- 
date— ^it  may  be  the  voice  of  God,  or  an  impulse  irresistible  as  that 
which  makes  a  man  draw  his  hand  away  from  a  burning  brand — over- 
comes the  voice  of  the  municipal  law  as  a  thunder-clap  drowns  the 
still  small  voice.  God  may  be  in  the  latter,  and  the  devil  in  the 
former,  but  the  human  ear  hears  the  roar  and  does  not  bear  the 
whisper." 
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De  la  PeiM  de  M6i±  Par  K  D'Olivecrona,  Oonseiller  a  la  Cour 
Supreme  de  Justice  da  Boyaume  de  SuMe,  Anciea  Professeur  de 
Droit  a  TUniversit^  Boyale  d'Upsal. 

In  all  the  civilised  countries  in  the  world,  the  movement  which  has 
for  its  object  the  abolition  of  the  penalty  of  death  gains  in  strength 
and  persistency.  But  since  Beccaria  began  the  movement  the 
defenders  have  narrowed  the  field  of  defence,  and  the  last  position 
they  occupy  is  naturally  their  strongest.  Beccaria  attacked  a  system 
of  criminal  law  in  which  the  punishment  of  death  was  inflicted  for 
almost  every  crime:  what  his  successors  have  to  maintain  is  that  it  is 
wrong  to  inflict  it  for  any  crime.  The  defence  of  the  application  of 
the  penalty  of  death  to  those  malefactors  who  have  themselves  taken 
human  life,  rests  on  grounds  which  are  very  strong,  and  which  are  not 
easy  to  meet  when  set  forth,  as  they  now  usually  are,  in  a  calm  and 
philosophic  spirit.  When  the  justice  of  hanging  a  man  for  stealing 
five  shillings  was  questioned,  torrents  of  abuse  were  heaped  on  the 
reformers,  and  nothing  could  exceed  the  confidence  with  which  it  was 
replied  that  property  would  not  be  secure  were  the  penalty  relaxed 
Now  that  is  all  changed.  The  opponents  of  the  penalty  are  treated 
with  respect^  and  at  the  same  time  the  arguments  in  support  of  it, 
though  uiged  with  less  confidence,  are  infinitely  stronger. 

The  work  of  M.  D'Olivecrona  now  before  us  is  one  of  great  interest 
The  author,  widely  known  both  in  his  own  country  and  beyond  it  as 
a  lawyer  of  great  learning,  was  for  many  years  professor  of  law  in  the 
University  of  Upsala,  and  having  had  the  good  fortune  to  live  in  a 
country  where  the  study  of  the  law  has  not  yet  been  divorced  from 
the  practice,  he  is  now  a  Judge  in  the  Supreme  Court  at  Stockholm. 
He  was  also  for  many  years  a  member  of  the  Swedish  house  of  Peers, 
and  as  such  took  a  leading  part  in  the  discussions  concemiug  abolishing 
the  penalty  of  death  in  Sweden.  He  has  the  rare  merit  of  being  the 
author  of  the  very  remarkable  provision  in  the  Swedish  Code  of  1864 
at  present  regulating  that  punishment. 

The  work  is  a  full,  able,  and  elaborate  statement  of  the  case  against 
the  penalty  of  death.  The  introduction  describes  the  history  and 
present  position  of  the  question  in  the  other  countries  of  Europe. 
The  first  two  chapters  give  the  history  of  the  penalty  in  Sweden  from 
the  earliest  times  to  the  Code  of  1864.  The  value  of  this  history  is 
only  surpassed  by  its  interest  A  similar  history  might  be  written 
for  our  own  country,  and  the  lesson  would  be  the  same.  The  history 
of  the  Swedish  criminal  law  on  this  point,  shows  conclusively  that  the 
explanation  of  the  occurrence  of  the  penalty  of  death  in  the  existing 
criminal  code  is  not  found  in  the  names  ordinarily  maintained,  but 
in  this,  that  it  is  the  last  vestige  of  a  state  of  society  wherein  respect  for 
life  was  unknown,  where  death  was  the  punishment  for  every  crime, 
and  where  the  distinction  between  the  greater  and  the  lesser  crimes 
was  marked  by  the  degree  of  torture  or  indignity  attending  the 
execution.    The  earliest  Swedish  Code  (framed  in  1734)  has  numerous 
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traces  of  this  style  of  gradation  in  punishment  In  the  end  of  the 
eighteenth  century,  the  impulse  communicated  from  Beccaria's  famoiu 
work  seems  to  have  been  on  the  edge  of  sweeping  away  the  whole 
system.  It  led,  in  fact,  to  its  great  curtailment,  and  in  the  end  of  the 
last  and  beginning  of  the  present  centuries,  crimes  were  sammarily 
struck  off  the  sanguinary  roll,  till  death  remains  now  as  the  punlih- 
ment  for  assassination  only. 

The  recent  history  in  Sweden  is  especially  interesting.    The  feeling 
has  been  especially  strong  against  capital  punishment     Oscar  L,  ia 
1840,  while  still  Prince  Royal,  published  a  treatise  against  it,  which 
received  much  attention,  not  only  in  Sweden,  but  in  other  oountoiea 
During  the  preparation  of  the  new  Criminal  Code,  which  took  mtoy 
years,  the  matter  was  frequently  discussed.    In  1844  a  (jovemment 
Commission  published  the  draft  of  the  proposed  Code,  and  along  with 
it  what  we  should  call  a  report  on  the  propriety  of  still  retaining  the 
punishment    With  much   doubt  and  hesitation   the    Comn^issioQ 
resolved  on  retaining  it    Bichert,  formerly  a  Sheriff,  described  by  M. 
D'Olivecrona  as  the  most  celebrated  Swedish  jurist  of  this  centory, 
was  one  of  the  most  zealous  and  influential  members  of  the  CommissioD, 
and  spoke  in  language,  strong  and  eloquent,  against  the  punishment 
He  thought,  however,  that  the  time  had  not  yet  come  for  abolishing 
it,  and  his  proposal  was  to  retain  it  "  a  titre  de  peine  aUemaiive," 
In  1839-60,  M.  D'Olivecrona  had  the  satisfaction  of  proposing  and 
carrying  in  the  Swedish  Parliament — after  much  opposition  from  the 
nobles  and  the  clergy — a  law  carrying  out  this  idea.    The  Code  was 
completed  in  1864,  and  the  law  remains  altered  verbally  to  suit  its 
pliice  among  the  other  provisions.    The  provision  is  extremely  simple. 
The  Code  enumerates  certain  crimes,  exactly  the  same  almost  as  the 
crimes  usually  punished  with  death  in  our  own  country,  and  enacts  in 
those  cases,    "  Que  le  coupable  perde  la  vie,  on  soit  condamnd  anx 
travaux  forces  a  perpetuity."    Under  this  law,  the  Court  judges  of  the 
circumstances  of  the  crime,  and  awards  sentence  of  death,  or  sentence 
of  penal  servitude  for  life,  according  to  its  estimate  of  the  enormit]^ 
There  being  in  Sweden  a  right  of  appeal  in  criminal  matters,  the 
responsibility  rests  ultimately  in  each  case  with  the  Court  of  laist  resort 
at  Stockholm. 

In  additional  chapters  M.  D'Olivecrona  traces  the  history  of  the 
question  in  Sweden  since  the  Code  of  1864.  The  Swedish  Parliament 
sat  for  the  last  time,  according  to  its  old  constitution,  in  four  chambers^ 
in  1866,  and  it  had  the  question  under  consideration.  The  chamber 
of  the  Peasants  (representing  in  point  of  number  the  great 
majority  of  the  population),  passed,  unanimously,  a  measure  for 
suspending  capital  punishments  for  ten  years.  The  chamber  of  the 
.  Burghers  rejected  the  measure  by  a  majority.  The  chamber  of  Peers 
rejeitted  it  without  a  division — M.  D'Olivecrona  being  the  only 
.member  who  spoke  in  favour  of  it.  The  chamber  of  the  Gergf 
unanimously,  and  without  discussion,  rejected  the  bill  The  miod  of 
even  the  most  amiable  Protestant  Calvinistic  clergyman  seems  to  tai 
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A  satis&etion  in  dealinj^  with  tremendous  punishments  both  in  this 
world  and  in  the  next,  bnt  it  is  inexplicable  how  there  came  to  be  so 
slight  an  echo  of  the  popular  sentiment  in  a  body  so  enlightened  as 
the  Swedish  nobility.  The  next  discussions  came  on  in  the  reformed 
Parliament^  after  the  nobility  and  clergy  had,  with  an  unexampled 
patriotism,  voluntarily  surrendered  their  privilegea  The  Swedish 
Parliament,  according  to  its  existing  constitution,  meets  in  two 
chambers,  both  elective.  In  186*7  a  bill  for  the  abolition  of  capital 
punishments  was  almost  carried.  It  passed  the  lower  chamber  by  a 
large  majority,  and  was  lost  in  the  upper  by  only  one  vote.  After 
this,  however,  there  was  a  sharp  recoil,  showing  that  public  opinion 
really  was  not  ripe  for  the  change.  In  the  following  year  the  lower 
chamber  rejected  the  bill  by  a  majority,  and  the  upper  rejected  it 
without  a  division.  An  important  element,  in  coming  to  th\&  con- 
clusion, doubtless  was  that  the  nation  had  by  that  time  had  four  years' 
experience  of  the  working  of  the  Code  of  18C4,  and  were  satisfied  with 
the  working  of  it  by  the  courts. 

Sweden,  therefore,  must  be  held  as  being  contented  in  the  meantime 
with  its  present  law;  and  it  is  a  question  well  worthy  of  consideration 
whether  that  law  is  not  a  great  deal  better  than  our  own.  Assuming 
that  public  opinion  is  not  sufiSciently  advanced  for  the  abolition  of 
capital  punishment,  a  discretion  as  to  its  enforcement  must  rest 
somewhere.  By  unanimous  consent,  capital  punishment  is  to  be 
carried  out  only  in  the  worst  class  of  murders.  Why  should  the 
discretion  of  the  courts  be  limited  in  this  case  more  than  in  any 
other  class  of  crimes?  The  question  whether  a  particular  crime  was 
or  was  not  worthy  of  death,  would  be  better  tried  by  the  Court  of 
Queen's  Bench,  or  the  Court  of  Justiciary,  than  by  a  Secretary  of 
State.  Those  Courts,  by  the  very  necessities  of  their  position,  would 
investigate  the  matter  more  thoroughly,  and  would  lay  down  and  act 
upon  more  uniform  principles  in  determining  it  than  any  Secretary 
of  State  is  likely  to  do.  The  element  of  chance  would  be  some- 
what eliminated;  and  the  public  would  escape  being  periodically 
shocked  by  the  capricious  exercise  of  the  right  of  remission.  It  may 
be  said  that  the  benches  would  not  be  sufficiently  rigorous,  and  that 
if  the  alternative  of  a  lower  punishment  than  death  were  offered  to 
them,  they  would  always  adopt  it  This  is  contrary  to  experience. 
The  risk  would  rather  bo  the  other  way.  Judges  in  the  Supreme 
Courts  for  the  most  part  are  made  of  firmish  materials — of  as  strong 
stuff  at  least  as  goes  to  the  making  of  some  Secretaries  of  State — 
and  if  they  thought  it  for  the  public  weal,  or  necessary  for  th.e 
ends  of  justice,  that  any  particular  murderer  should  be  sentenced 
to  death,  nobody  need  doubt  that  they  would  do  their  duty.  The 
Judges  do  not  hesitate  at  present  to  report  to  the  Home  Secretary, 
wheu  called  on,  their  opinion  whether  the  sentence  ought  to  be  carried 
out,  and  they  do  this  with  the  perfect  knowledge  that  their  opinions, 
though  in  form  given  privately,  will  soon  be  known  and  discussed 
throughout  the  United  Kingdom.    The  probability  that  the  Judges 
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would  err  on  the  side  of  too  firm,  rather  than  too  lenioit  a  tiew  of 
their  duty,  is  so  great  that  it  would  be  advisable  still  to  letYe  tke 
appeal  to  the  Home  Secretary;  bat  if  the  Judges  had  a  diacretioa 
Tested  in  them,  we  should  avoid  the  scandal  of  prononncing  sentences 
of  death  which  are  not  meant  to  be  carried  ont  Possibly  also  it  would 
do  something  to  remove  the  timidity  which  juries  show  in  oonvictiog 
in  capital  case&  The  verdict  at  present  involves  the  responstUlity  for 
the  sentence,  and  it  is  well  known  how  much  and  how  jnstly  juries 
feel  that  responsibility.  Everybody  with  any  experience  knows  that 
the  chance  of  an  acquittal  in  capital  cases  is  greater  than  in  aoj 
other  class  of  cases.  Part  of  this  is  inevitable,  but  juries  would 
not  have  the  same  fear  of  convicting  were  they  relieved  from  the  fear  of 
their  verdict  being  followed  (with  machine*Iike  precision)  with  the  aen- 
tence  to  an  irrevocable  and  often  far  too  severe  punishment  Infianticide 
is  the  most  common  of  all  kinds  of  murder,  yet  there  are  next  to  so 
convictions  for  infanticide;  very  few  cases  are  prosecuted;  those  which 
are  prosecuted  end  (in  bad  cases)  by  the  accused  pleading  guilty  to 
culpable  homicide,  (in  less  bad  cases)  by  the  accused  pleading  gitilty 
to  concealment  of  pregnancy,  and  in  cases  where  the  evMence 
admits  of  criticism  in  a  trial  resulting  in  a  verdict  of  ''not  guilty' 
or  "not  proven."  The  notion  of  hanging  a  young  woman  for 
infanticide  is  so  repugnant  to  every  sense  of  justice  possessed  by  the 
average  juryman,  that  he  will  be  no  party  -  to  it  if  anything  short 
of  perjury  can  get  him  out  of  the  difficulty.  In  other  cases  the 
reluctance  to  return  a  verdict  which  is  really  a  sentence  of  death  is 
equally  great,  and  this  cause  of  the  escape  of  prisoners  would  be  made 
less  effectual  were  the  rule  made  in  capital  cases  more  like  what  it  is 
in  other  cases,  and  the  sentence  left  more  to  the  discretion  of  the 
Courts.  So  long  as  the  sentence  of  death  exists  at  all  we  shall  have 
criminals,  who  ought  to  be  condemned,  escaping  because  of  imaginatj 
defects  in  the  evidence,  or  because  they  suffer  from  imaginary  diseases 
of  the  mind,  but  it  is  surely  worth  considering  whether,  withoat 
altogether  abolishing  capital  punishments,  the  law  might  not  be  made 
more  operative.  J.  D.  W. 


Tlie  Parr  and  Salmon    Controversy.     By  Henby  Floytebdev. 
Edinburgh :  T.  &  T.  Clark. 

This  is  at  ODce  an  amusing  and  instructive  book.  It  deals  with  a 
controversy  of  long  standing,  and  which,  it  appears,  still  ranks  amongst 
"  open  questions."  The  writer  gives  a  brief  history  of  the  controversy 
and  the  decisions  of  law  courts  on  various  questions  raised  under  the 
numerous  statutes  successively  passed  for  the  protection  of  salmon  in 
Scotch  rivers. 
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Current  Topics  at  tlie  Beffinning  of  the  Legal  Tear. — The  legal 
year  opens  in  the  Parliament  House  amid  general  dulness.  No  one 
seems  to  return  from  holiday-making  very  eager  for  work,  or  very 
hopeful  that  bis  work  and  income  will  increase.  Those  of  course  are 
contented  with  the  prospects  before  them  to  whom  fortune  always 
brings  enough,  or  more  than  enough  of  clients  and  fees ;  or  if  they 
murmur  in  their  hearts,  it  is  because  all  the  occupants  of  the  judici^ 
bench  return  to  it  hale  and  hearty,  and  looking  as  if  years  made  no 
impression  on  their  perennial  health.  We  feel  for  the  disappointment 
of  the  two  or  three  weary  seniors  who  are  earnestly  looking  for  the 
repose  that  judicial  rank  brings  along  with  it.  But  there  is  at  pre- 
sent, with  one  or  two  exceptions  that  ought  to  be  provided  for  by  a 
law  of  superannuation,  such  universal  satisfaction  with  the  efficiency 
of  the  Scotch  Judges  that  we  cannot,  in  the  interest  of  the  public, 
desire  any  great  change.  It  is  undoubtedly  true  that  now  and  then 
superannuation  seems  to  be  desirable ;  but  while  the  propriety  of  it 
may  be  very  strongly  felt  by  the  profession  in  regard,  to  certain  cases, 
much  discussed  iu  private,  it  generally  happens  that  the  deep 
respect  and  liking  entertained  for  those  most  immediately  interested 
makes  it  difficult  or  impossible  to  agitate  the  question  in  public.  At 
present,  too^  the  temper  of  the  country  and  of  the  government  towards 
lawyers  is  sa  grudging  and  niggardly  that  many  lawyers  are  unwilling 
to  suggest  any  reform  whatever,  lest  it  should  be  taken  advantage  of 
for  the  purpose  of  paring  away  the  endowments  which  are  already,  on 
this  side  of  the  border,  utterly  inadequate. 

One  of  the  topics  agitated  at  the  fireside  is  the  hardship  of 
reassembling  for  work  so  early  as  the  middle  of  October,  in  the  finest 
autumn  weather  of  the  season;  and  a  movement  has  been  suggested 
or  begun  for  the  purpose  of  getting  the  meeting  of  the  Court  postponed 
in  future  till  1st  November.  There  is  no  general  desire  to  shorten  the 
working  year,  for  those  who  wish  the  change  would  abolish  the  week 
of  recess  in  February,  and  shorten  the  spring  vacation  by  ten  days  at 
one  of  its  extremities.  The  session,  however,  cannot  be  altered  but  by 
Act  of  Parliament;  and  it  appears  hopeless  to  attempt  any  lengthening 
of  the  long  vacation  at  present  In  England,  such  lawyers  as  Mr 
Vernon  Harcourt  propose  to  abolish  it  altogether,  and  to  make  judges 
and  counsel  take  their  holidays  when  they  can  get  them  by  arrangement 
or  by  leave,  like  physicians  or  solicitors;  and  throughout  the  profession 
in  Scotland  we  are  sure  that  a  proposal  to  shut  up  the  Courts  in  autumn 
for  another  fortnight  would  meet  with  no  favour  beyond  the  bar  and 
the  Court  itself.  Junior  members  of  the  bar  who  support  such  a 
movement  must  be  oblivious  of  their  own  interests,  for  no  arrange- 
ment is  more  favourable  to  the  monopoly  of  seniors  than  that  of  long 
vacations.    And  after  all,  it  is  worth  considering  whether  the  super- 
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abundant  energy  of  the  unemployed  bar  mi^ht  not  be  devoted  to  the 
promotion  of  larger  schemes  of  lavr  reform  than  the  addition  to  th^ 
leisure  of  a  fortnight  of  partridge  shooting. 

The  work  of  the  Courb  of  Session  is  not  seriously  in  arretr ;  bat  it 
can  hardly  be  said  thdt  reclaiming  notes  are  yet  beard  with  all  xk 
celerity  that  is  desirable.  We  have  always  maintained  that  the  Court 
will  not  attain  the  due  measure  of  despatch  until  reclaiming  notes 
against  Outer  House  judgments  are  heard  within  three  weeks  from 
their  dates ;  and  we  are  yet  far  from  this.  There  is  little  danger  of  the 
Court  of  Session  ever  being  left  without  work.  Although  there  are 
as  usual  loud  complaints  of  the  lack  of  business  and  the  barrenness  of 
the  calling  lists,  we  cannot  share  in  that  despair  of  the  Court  of  Ses- 
sion which  possesses  some  anxious  and  timid  minds.  The  Court  irss 
never  more  efBcient  and  more  trusted  than  it  is  now ;  and  only  a  few 
obvious  and  simple  reforms  are  required  to  bring  it  into  haimoDj 
with  the  wants  of  the  age.  It  must  be  less  thirled  to  Edinborgh, 
holding  circuits  for  civil  business,  and  freely  admitting  agents  frooi 
all  parts  of  Scotland  to  practise  in  it.  Expense  must  1^  lessened  bj 
reducing  the  number  of  counsel  employed  in  the  Outer  House,  vhic^ 
may  be  done  whenever  the  Court  chooses  to  introduce  the  same 
system  of  peremptory«calling  of  cases,  which  works  so  well  in  the 
Inner  House.  If  these  and  a  few  other  changes  were  effected  by  the  co- 
operation of  such  able  and  unprejudiced  minds  as  the  present  heads  of 
the  Court  and  the  Lord  Advocate,  the  voice  of  complaint  would  be  heard 
no  more  in  our  borders,  and  the  junior  bar  would  be  blessed  with 
many  casea 

The  Scottish  Law  Amendment  Society, — ^We  are  glad  to  lean 
that  this  society  is  to  begin  its  new  session  with  fresh  vigour  under 
the  management  of  Messrs  M'Lennan  and  Birnie,  the  joint  Secretariei 
Various  interesting  discussions  are  likely  to  take  place,  audit  is  fixed 
that  the  Lord  Advocate,  its  President,  will  open  the  session  with  an 
address  early  in  November.  During  the  last  session  its  proceedings 
have  been  less  interesting  than  usual,  owing  to  the  nnfortanatt 
position  in  which  Scotch  parliamentary  business  was  placed  by  a 
combination  of  causes.  But  notwithstanding  this,  several  important 
and  valuable  papers  were  read  at  various  meetings,  and  will  shortly 
be  in  the  hands  of  members  in  the  annual  volume  of  transactions 
We  wish  that  our  friends  out  of  Edinburgh  would  take  a  littie 
greater  interest  in  a  society  which  is  not  intended  to  be  a  merely 
local  one.  Many  of  its  founders  have  desired  that  its  meetings  should 
from  time  to  time  be  held  in  Glasgow;  but  too  little  encouragement 
was  received  from  that  city  to  justify  such  a  step.  If  twenty  or 
thirty  of  those  Qlasgow  lawyers  and  merchants  who  understand  so 
well  where  our  law  needs  reform,  and  in  what  way  reform  should  be 
effected,  would  join  this  society,  or  even  form  a  branch  of  it  in 
Glasgow,  most  useful  and  successful  meetings  might  be  held  there 
this  winter,  and  the  law  reformers  of  both  cities  might  ha?e  a 
common  arena  in  which  to  discuss  matters  of  general  int^est   ^ 
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earnestly  commend  this  suggestion  to  their  attention,  and  thongh  it 
comes  from  Edinburgh,  we  hope  that  it  will  be  taken  in  a  friendly  spirit 

What  18  a  Lord  Lieutenant? — ^This  is  a  question  of  some  interest 
at  this  time,  and  one  which  we  put  here  not  with  the  intention  of 
answering  it  to  our  own  or  our  readers'  satisfaction,  but  rather 
in  the  hope  that  some  learned  brother  will  help  ns  to  ascertain  what 
a  Lord  Lieutenant  now  is.  The  sixth  section  of  "the  Regula- 
tion of  the  Forces  Act,  1871,"  raises  the  question  by  enacting  that 
"  After  a  day  to  be  named  by  order  of  Her  Majesty  in  council,  all 
jnrisdiction,  powers,  duties,  command,  and  privileges  over  or  in  relation 
to  the  militia,  yeomanry,  and  volunteers  of  England,  Scotland,  and 
Ireland  .•  .  .  .  vested  in  or  exercisable  by  the  lieutenants  of 
counties  ....  shall  revert  to  Her  Majesty,  and  be  exercisable 
bj  Her  Majesty  through  her  Secretary  of  State,  or  any  ofScers  to 
whom  Her  Majesty  may  ....  delegate  such  jurisdiction, 
powers,  duties,  command,  and  privileges,  or  any  of  them,  or  any  part 
thereof;*  saving  always  to  the  lieutenants  of  counties  .  .  .  their 
jurisdiction,  powers,  duties,  and  privileges  in  relation  to  the  appoint- 
ment of  deputy-lieutenants,  and  saving  also  to  the  lieutenants  of 
coanties  their  jurisdiction,  powers,  duties,  and  privileges  in  relation  to 
the  raising  of  the  militia  by  ballot,  and  the  proceedings  incidental 
thereto;  and  after  the  day  named  as  last  aforesaid  all  officers  in  the 
militia,  yeomanry,  and  volunteers  of  England,  Scotland,  and  Ireland 
shall  hold  commissions  from  Her  Majesty,  and  such  commissions  shall 
^  prepared,  authenticated,  and  signed,  etc.,  etc.  .  .  •  #  Com- 
missions or  first  appointments  to  the  rank  of  cornet,  ensign,  or 
lieutenant  in  any  regiment  or  corps  of  militia,  yeomanry,  or  volunteers 
shall  be  given  to  persons  recommended  by  the  lieutenants  of  the 
county  to  which  such  corps  belongs,  if  a  person  approved  by  Her 
Majesty  is  recommended  for  any  such  commission  or  appointment  by 
such  lieutenant  within  thirty  days  after  notice  of  a  vacancy  for  such 
commission  or  appointment  has  been  given  to  such  lieutenant  by  such 
Secretary  of  State  by  letter  addressed  to  him  by  post.'' 

It  thus  appears  that  in  addition  to  the  customary  privileges  of 
recommending  fit  persons  to  the  Lord  Chancellor  to  be  included  in 
the  Commission  of  the  Peace,  and  the  honour  of  presiding  at  most 
county  meetings,  the  Lord  Lieutenant  of  a  county  has  under  thb 
St4itnte  (1)  The  right  to  recommend  within  a  limited  time  after  notice 
from  the  Secretary  of  State,  persons  to  hold  first  commissions  in  the 
militia,  yeomanry,  or  volunteers;  (2)  The  right  to  name  deputy^ 
lieutenants,  who,  we  suppose,  have  nothing  to  do;  and  (3)  Certain 
duties  and  powers  in  regard  to  balloting  for  militia,  a  practice  which 
is  not  at  present  iu  use.  It  is,  we  believe,  quite  a  mistake  to  suppose 
that  the  Lord  Lieutenant  is  the  chief  magistrate  of  the  county.    That 

This  IB  ft  mora  tevera  blow  probably  to  the  Clerk  of  LieutenMicy  than  to  the 
^rd  Lieutenants,  at  we  belioTe  the  Clerka*  emolumeoti  were  obiefly,  or  entirely, 
<^ri?ed  from  the  fees  payable  to  him  for  commiisions.  Why  do  Clerks  of  Lieutenancy 
|e(  ao  QompeosatioD  for  this  Ion  ? 
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rank  belongs  to  the  Sheriff,  the  Lord  Lieutenant  not  now  holdiDg,  in 
the  generality  of  cases,  as  we  understand,  a  commission  as  Higb- 
Shcriff.  In  England  the  Lord  Lieutenant,  except  in  counties  Palatine 
where  the  oflSces  are  separated,  is  also  cukos  rotulorum,  and  as  sach 
is  the  chief  of  the  Justices  of  Peaca 

The  position  of  a  Lord  Lieutenant  is  explained  with  some  anthority 
in  the  following  letter  from  a  very  careful  politician  and  man  of 
business,  and  himself  a  Deputy-Lieutenant,  the  late  Earl  of  Minto, 
to  a  lawyer  in  Edinburgh,  which  is  now  published  for  the  first  time:- 

MiNTO,  llth  Deember,  1841. 
Dear  Sib, — Many  thanks  for  the  newspaper  you  have  sent  me»  vhick 
exhibits  a  curious  specimen  of  the  blundering  of  oouptry  gentlemen  aod 
Ministers  of  State;  and  there  seems  to  exist  on  all  sides  a  strange  oonfosioo 
of  ideas  as  to  the  functions  and  authority  of  Lords  Lieutenant,  Conveoen, 
and  Sherifls.  It  would  be  just  as  reasonable  to  confound  the  offices  of 
Sheriff  in  England  and  Scotland  as  that  of  Lord  Lieutenant  in  the  two 
countries  where  they  have  nothing  in  common  but  the  name.  In  tntli, 
even  in  England  the  Lord  Lieutenant,  as  such,  is  but  a  very  powerless  per- 
sonage, and  it  is  as  cusloi  rottdorum,  that  he  stands  at  the  head  of  the 
magistracy  of  his  connty.  This  was  seen  in  the  counties  Palatine,  vbere 
the  offices  were  separated.  The  present  genus  Lord  Lieutenant  in  Scot- 
land was  called  into  existence  on  the  levy  of  a  militia  force  in  the  list  mr, 
for  which  purpose  certain  powers  and  duties  were  assigned  to  them  bytbe 
37th  Geo.  IIL,  cap.  103.  Lords  Lieutenant,  indeed,  were  well  knowo  in 
Scotland  before  that  time,  and  several  were  appointed  in  anticipaUon  of  tl» 
Bebellion  1715 ;  but  their  charge  was  purely  military  for  the  tamjvd 
militia,  as  is  sufficiently  apparent  in  the  language  of  the  statute  Ist  Gea 
L,  Stat  2,  cap.  2,*  ie^  10,  where  "  over  and  above  their  power  qfwmmexi- 
ing  the  n^Uia  and/eneibU  men,  and  of  conUUtUing  Depuly'LieuUnajdind 
oiker  offifierz^^  they  are  authorised  to  search  for  arms.  It  is  therefore  odIj 
in  virtue  of  their  appointment  as  Sheriff-Principal  that  our  Lords  Lieatemot 
can  lay  claim  to  any  civil  authority  beyond  such  as  they  derive  from  the 
37th  of  Geo.  III. ;  and  then,  I  would  ask,  can  it  be  pretended  after  the 
20th  Geo.  II.,  cap.  43,  that  the  office  of  Sheriff-Principal  is  anything  mor^ 
than  an  empty  title?  It  would,  indeed,  have  been  difficult  to  find  a  fom 
of  words  more  comprehensive  than  those  employed  in  this  statute  to  trans- 
fer the  whole  power  and  authority  of  the  Sheriff-Principal  to  other  bsndi 
If,  as  I  confidently  believe,  I  am  right  in  this  view  of  the  matter,  it  f(^o«i 
that  in  Scotland  the  Lord  Lieutenant  is  nothing  more  than  a  high  officer, 
the  King's  Lieutenant,  charged  with  the  superintendence  and  directioo  of 
the  military  array  of  his  province,  and  that  this  appointment  oonfen  bo 
dvil  or  political  authority  whatsoever.  At  any  rate,  the  question  appeals 
to  me  deserving  of  consideration,  and  I  should  like  to  know  what  the 
learned  in  your  town  say  to  it.  I  have  always  looked  upon  the  l/si 
Lieutenant  and  his  staff  as  an  useless  and  mischievous  innovation  in  Scot- 
land, and  I  do  not  wish  to  see  them  creep  into  the  usurpation  of  mon 
influence  or  authority  than  the  law  has  conferred  on  them.  It  migbt  per- 
haps  be  worth  while  to  set  some  of  our  newspapers  to  undeceive  thepsblie, 

*  This  should  be  cap.  20. 
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and  to  correct  the  very  false  notions  proceeding  from  high  authority  in  the 
correspondence  published  in  the  Fift  Herald,  Eveiy  one  ought  to  know 
that  there  is  no  occasion  to  go  to  any  public  fnnctionaiy  to  sanction  a 
meeting  which  may  be  called  by  any  one  or  more  individuals  who  please  to 
issue  a  notice.  As  a  matter  sometimes  of  convenience  and  sometimes  of 
coortesy,  the  Lord  Lieutenant,  the  Sheriff-Depute,  or  the  Convener,  may 
be  made  the  channel  of  communication  with  the  public,  but  their  interven- 
tion is  wholly  unnecessary  ;  and,  accordingly,  when,  the  other  day,  I  sent 
oar  requisition  for  a  county  meeting  to  the  Convener,  my  instructions  to  the 
gentleman  to  whom  it  was  intrusted  were,  that  unless  the  Convener  imme- 
diately complied  with  the  requisition,  it  was  to  be  forwarded  by  that  day's 
post  for  publication  in  our  names  in  the  Kelso  paper  of  the  next  day. 

Wemyss  was  quite  wrong  in  denying  the  right  of  the  Convener  or 
Sheriff-Snbetitute  to  call  the  meeting  in  Fifeshire,  and  equally  so  in 
designating  himself  as  chief  magistrate  of  the  county,  although,  being  upon 
the  spot,  he  might  have  good  reason  to  complain  that  he  had  not  been 
consulted  upon  the  occasion.  But  the  errors  in  Lord  Normanby*8  letter 
are  more  important,  as  being  promulgated  under  the  authority  of  the 
Secretary  of  State,  who,  by  the  way,  has  just  as  little  right  as  any  of  the 
others  to  prescribe  the  mode  of  calling  a  public  meeting. 

As  a  matter  of  curiosity  alone,  I  may  mention  that,  in  the  expired  Act 
of  1819  (60  Qeo.  IIL,  cap.  6)  against  seditious  assemblies,  the  Conveners  of 
counties,  or  Sheriffs-Depute,  or  Substitute,  were  authorised  to  call  out-of- 
doors  meetings,  and  that  these  are  the  only  distinctly  Scotch  functionaries 
enumerated,  whilst  the  Lord  Lieutenant  only  comes  in  under  the  first 
branch  of  the  parenthesis  (clause  1st),  which  from  the  phraseology  was 
evidently  intended  to  refer  to  England.  This  letter  has  run  on  to  a  much 
greater  length  than  I  intended,  and  it  is  high  time  that  I  should  release  you. 
•—Believe  me,  yours  faithfully,  Minto. 

It  may  be  mentioned  that  the  present  Sheriff  of  Roxburghshire 
had  occasion,  in  consequence  of  some  unhappy  local  disputes,  to 
explain  at  a  recent  meeting  of  Quarter  Sessions,  at  Jedburgh,  what  is  the 
true  position  of  a  Lord  Lieutenant,  and  in  doing  so  he  used  the  words 
of  a  brother  Sheriff  before  the  late  Eoyal  Commission  on  Law  Courts. 
Sheriff  Pattison  said  {Keho  Mail,  May  8, 1871)  :— 

"  Her  Majesty's  Lord  Lieutenant  is  not  in  Scotknd  '  Chief  of  the 
Magistracy.'  '  The  Lord  Lieutenant  in  Scotland  is  head  of  the  militia, 
and  he  has  an  honorary  position  as  a  representative  of  her  Majesty:  but  he 
is  not  a  magistrate  as  Lord  lieutenant.  He  may  not  be  a  magistrate  at 
alL  K  he  happens  to  be  a  justice  of  the  peace,  he  is  not  above  other 
jastices.'  These  words  are  in  the  evidence  given  before  the  Law  Com- 
missioners by  Mr  Davidson,  the  Sheriff  of  Midlothian,  who  is  perhaps  as 
well  acquainted  with  this  subject  as  any  member  of  the  bar.  The  Com- 
mission of  Her  Majesty's  Lieutenant  in  this,  as  in  all  other  counties  of 
Scotland,  does  not  confer  the  office  of  magistrate  or  justice  of  the  peace,  or 
any  power  of  super-eminence  over  the  other  magistrates  and  justices." 

It  thus  appears  that  the  Lord  Lieutenant  is  in  Scotland  a  purely 
military  office,  and  that  be  has  been  deprived  by  the  Act  of  last 
session  of  a  most  important  pati  of  his  functions* 
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Indian  Evidence  BUI, — Since  the  admirable  CSyil  Procedare  Obde  tA 
1858,  perhaps  no  measure  of  more  importance  for  the  administntion 
of  JQStice  has  been  submitted  to  the  Indian  Legislature  than  the  Evi- 
dence Bill,  which  wasintrodnced  by  Mr  Stephen  on  the  31st  of  March 
last,  and  has  since  been  printed  and  circulated  for  eliciting  the  opinion 
of  administrative  and  le^  authorities,  with  a  view  to  its  being  finally 
enacted  or  disposed  of  in  the  spring  of  next  year. 

The  task  attempted  by  the  Bill  is  to  create  for  India  a  code 
of  the  law  of  evidence.  The  necessity  of  such  a  work  cannot  be 
better  expressed  than  in  Mr  Stephen's  own  forcible  language  while 
laying  the  Bill  before  the  Legislative  Council: — *'To  some  exteot 
— it  is  far  from  being  clear  to  what  extent — and  in  some  parts 
of  the  country — though  questions  might  be  raised  as  to  the  par- 
ticular parts  of  the  country — ^the  English  law  of  evidence  appears 
to  be  in  force  in  British  India.  Whatever  may  be  the  theory,  it  both 
is  and  will  continue  to  be  so  in  practice,  for  if  the  English  law  of  evi- 
dence has  not  been  introduced  into  this  country,  English  lawyers  and 
quasi-lawyers  have,  and  they  have  been  directed  to  decide  according 
to  the  law  of  justice,  equity,  and  good  conscience.  Practically  speak- 
ing, these  attractive  words  mean  little  more  than  an  imperfect  under- 
standing of  imperfect  collections  of  not  very  recent  editions  of  English 
text-books.  It  is  difficult  to  imagine  anything  much  less  aatisfkctorj 
than  such  a  state  of  the  law  as  this/' 

Mr  Stephen  does  not,  however,  depreciate  the  value  of  English  rules 
as  the  basis  of  a  law  of  evidence  for  India ;  on  the  contrary,  he  looks 
on  the  rules  which  have  been  hammered  out  by  the  experience  of 
English  Courts  of  Justice  as  affording  the  most  valuable  and  tested 
material,  out  of  which  the  proposed  code  may  be  framed.  With  two 
remarks  on  these  rules,  he  introduces  his  detailed  statement  of  the 
nature  and  object  of  the  measure  laid  before  the  Council 

'*The  first  remark  is,  that  the  rules  are  sound  in  substance  and 
eminently  useful  in  practice,  and  that,  when  properly  understood,  they 
are  calculated  to  afford  invaluable  assistance  to  all  who  have  to  take 
part  in  the  administration  of  justice.'' 

**  The  second  is,  that  I  believe  no  body  of  rules  upon  any  important 
subject  were  ever  expressed  so  loosely,  in  such  an  intricate  manner,  or 
at  such  intolerable  length." 

**  It  is  necessary,"  he  continues,  "  to  prove  the  first  of  these  proposi- 
tions, in  order  to  justify  the  recommendation  of  the  Committee  that 
the  substance  of  the  rules  in  question  should  be  introduced  in  the 
form  of  express  law  into  this  country.  It  is  necessary  to  prove  the 
second  proposition,  in  order  to  justify  the  attempt  made  in  the  Bill  to 
reduce  the  rules  to  order  and  system." 

The  above  quotations  will  indicate  the  value  of  the  undertaking 
entered  upon  by  this  BilL  The  aim  is  ambitious,  and  this  will  become 
apparent  when  it  is  observed  that  the  Bill  consists  of  only  169  sections 
bf  moderate  length.  That  the  execution  is  not  an  absolute  fiulure,  the 
fact  of  its  being  vouched  by  Mr  Stephen^  who  has  made  the  theory 
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of  evidence  his  specialty,  is  a  suflScient  guarantee.  What  measure 
of  success  has  been  obtained  may  be  hereafter^  in  the  pages  of  this 
joanial,  a  subject  of  more  detailed  criticism. 

There  is,  however,  in  this  Bill  a  set  of  provisions  not  connected 
with  its  f^eneral  merits  as  a  code  of  the  law  of  evidence,  which  have 
caused, 'and  it  seems  justly  caused,  great  dissatisfaction  and  alarm 
among  the  best  class  of  legal  practitioners  in  India.  It  appears  that 
complaints  had  been  made  that  the  right  of  cross-examination  is 
apt  to  be  exercised  by  the  native  Vakeels  whom  the  Bengalee 
"genius  for  litigation"  causes  to  flourish  under  our  English 
institutions^  with  a  reckless  and  indiscriminate  use  of  suggestions 
sj^ainst  the  character  of  the  witness  which  is  peculiarly  offensive  to 
the  feelings  of  the  better  class  of  natives.  To  meet  this  alleged 
inconvenience  a  set  of  provisions  (sections  140-148)  have  been 
introduced  into  this  Bill,  to  the  scope  of  which  the  following  section 
gives  a  clue.  By  section  141  it  is  proposed  to  be  enacted  that  no 
question  which  relates  to  a  matter  not  relevant  to  the  suit  or  proceed- 
ing, except  in  so  far  as  it  affects  the  credit  of  the  witness  by  injuring 
his  character,  shall  be  asked  by  any  barrister,  advocate,  attorney, 
pleader,  or  other  agent,  without  express  written  instructions  signed 
by  the  party  on  whose  behalf  he  appears,  or  by  the  agent  of  such 
party.  By  sections  142-145  the  Judge  is  empowered  to  call  for  the 
instructions,  and  any  barrister  or  pleader,  having  asked  a  question 
which  the  instructions  do  not  appear  to  the  Court  to  authorize,  is  to 
be  deemed  guilty  of  a  contempt  of  Court  The  Judge  is  further  em- 
powered, if  he  think  fit,  to  impound  the  instructions  and  to  hand  them 
over  to  the  witness  to  be  used  by  him,  if  he  pleases,  as  the  ground  of 
an  action  for  defamation. 

Another  section  which  has  called  forth  depreciatory  comment  is 
the  158th,  which  expressly  empowers  the  Judge  to  interpose,  at  any 
moment  in  the  examination,  by  asking  any  question  he  pleases,  in  any 
&nn,  about  any  fact,  relevant  or  irrelevant,  or  to  order  production  of 
any  document  or  thing,  "  and  neither  the  parties  nor  their  agents  shall 
be  entitled  to  make  any  objection  to  any  such  question  or  order,  nor 
without  leave  of  the  Court  to  cross-examine  any  witness  on  any  answer 
given  in  reply  to  any  such  question." 

A  petition  has  been  presented  to  the  (Governor-General  of  India  in 
Council,  signed  by  a  numerous  body  of  barristers-at-law  and  advocates 
practising  in  the  High  Court  of  Judicature  at  Bombay,  to  protest 
against  the  portion  of  the  Bill  here  adverted  to,  and. to  urge  reasons 
against  its  becoming  law. 

They  point  out  that  not  pnly  the  members  of  the  bar  of  the  .United 
Kingdom  practising  in  India,  but  also  a  large  aii'd  increasing  class  of 
persons  of  superior  attainment  amongst  the  Vakeels  (or  pleaders 
admitted  in  India)  are  greatly  wronged  by  the  imputations  which  the 
claases  of  the  Bill  in  question,  no  less  than  the  explanations  by  which 
^bey  have  been  accompanied,  cast  upon  their  profession.  They  point 
out  that  during  the  past  few  years  very  great  improvement  has  taken 
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place  among  Vakeels  as  a  class,  both  in  respect  of  integrity,  indnstiy, 
and  professional  knowledge;  and  this  improvement  they  attribute  in 
great  measure  to  the  influence  and  traditions  of  the  English  system 
of  administration  of  justice^  giving  the  tone  to  the  method  of  practice 
in  the  Presidency  towns^  and  gradually  pervading  the  conntiy  by 
force  of  imitation^  and  then  urge  the  following  considerations  :— 

^*  Your  FetitionerB  urge  that  this  is  a  state  of  things  which  cannot  bat  be 
regarded  with  satisfaction,  and  that  it  belongs  to  your  Excellency's  GoremiDeDt 
by  every  means  in  its  power  to  encourage  rather  than  to  depreciate  the  ensting 
bent  of  tone  and  feeling  of  advocates  (of  whatever  designation)  now  pnctisog 
in  the  Indian  Courts,  and  to  foster  to  the  utmost  their  emulation  of  the  sentimeots 
which  have,  as  a  general  rule,  distinguished  those  (wherever  found)  who  hxn 
b^n  nurtured  in  the  traditions  of  the  English  Bar. 

**Your  Petitioners  would  represent  that,  in  thdr  opinion,  some  of  tk 
provisions  of  the  Bill  in  question  not  only  do  not  recognise  the  actual  state  of 
the  legal  profession  in  India,  and  its  probable  speedy  improvement,  but  will  tai'i 
to  place  the  Advocate  in  a  position  of  greater  subservience  to  the  discretiomi; 
power  of  the  Judge  than  is  even  now  the  case,  and  thus  constitute  a  tavm 
obstacle  in  the  way  of  the  former  rendering  that  independent  assistaBcetotbe 
administration  of  justice  which  he  is  otherwise  able  to  afford.  The  proTisoB 
in  question  impliedly,  if  not  expressly,  encourage  the  Judge  to  take  the  ^hsk 
conduct  of  a  trial  into  his  own  hands,  and  must,  your  Petitioners  8al>nii 
operate  to  stifle  all  feeling  of  self-respect  on  the  part  of  Advocates,  and  to  cbec^ 
the  growth  among  them  of  those  qualities  of  the  English  Bar  whidi  have  bea 
found  by  experience  to  contribute  potently  to  the  efficient  administratioQ  d 
justice,  and  nave  furnished  sufficient  guarantees  alike  of  a  respectful  heui^ 
towards  Judges  and  of  the  avoidance  of  unnecessarily  oppresave  and  insolQ^ 
treatment  of  witnesses;  these  provisiona,  in  short,  will,  in  your  Petitioofli 
opinion,  have  the  effect  of  gradually  effacing  from  India  the  order  of  Adroat& 
in  the  real  sense  of  that  term.*' 

The  petition  concludes  as  follows: — 

*^Your  Petitioners  trust  that  your  Excellency  in  (Council  will  be  pletBed  ts 
omit  from  the  Indian  Evidence  Bill  the  Sections  specified  in  the  first  psrtgr^ 
of  this  petition,  on  the  ground  that  these  provisions,  if  enacted,  would  bets 
addition  to  the  law  alike  unnecessary  and  objectionable,  in  itself  a  grave  reorosci 
to  the  Bar,  whose  independence  and  usefulness  it  will  go  far  to  extingniso,  &s^ 
an  almost  insuperable  obstacle  to  the  free  and  fair  administration  of  public  jostia 

There  appears  to  be  great  force  in  the  considerations  urged  by  thi* 
document.  Even  assuming  the  complaints,  which  suggested  th^ 
provisions  to  be  well  founded,  it  does  not  appear  that  the  best  cure  for 
the  evil  is  to  be  found  by  introducing  into  a  code  of  the  law  of  en* 
dence  a  hard  and  fast  set  of  rules  to  define  those  delicate  reUtiooi 
between  an  advocate  and  his  client  on  the  one  hand,  and  the  bench  ca 
the  other,  which  belong  to  the  sphere  of  those  purposes  which  it  is  the 
raison  d*4tre  of  a  liberal  profession  to  achieve  by  moral  and  not  bj 
legal  sanctions. 

But  whether  the  attempt  to  define  those  relations  by  law  ought  t^^ 
be  made  or  not,  the  provisions  of  the  Bill  above  referred  to  seem  cil- 
culated,  if  carried  into  law,  to  be  injurious  to  the  interests  of  justice 
as  well  as  unjust  to  the  members  of  a  very  estimable  and  rising  pnv 
fessional  body.  There  is  a  considerable  tendency  at  present  amoog^ 
the  younger  and  more  energetic  members  of  the  Bar  in  IndiAi  to 
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distribute  tbemselves  from  the  Presidency  towns,  where  competi- 
tion is  becoming  severe,  towards  the  smaller  centres  up  the  country. 
Nothing  is  likely  to  be  more  permanently  beneficial  to  the  adminis- 
tration of  justice  in  India  than  the  effect  of  this  tendency.  If, 
however,  the  provisions  of  the  present  Bill  were  carried  into  effect, 
and  the  unequal  powers  which  they  propose  conferred  upon  all 
judges,  who  in  country  districts  will  often  be  much  inferior  in 
education  and  legal  attainment  to  the  advocates  pleading  before 
them,  such  tendency  will  be  effectually  checked,  and  the  great 
and  lasting  improvement  which  might  have  been  hoped  through 
Indian  pleaders  learning  really  to  understand  and  emulate  the  tone 
and  traditions  of  the  Bar  of  the  United  Kingdom,  will  be  indefinitely 
postponed. — ^R  C. 

The  Parliament  House  Book  for  1871-2. — ^We  have  the  pleasure 
of  reminding  the  profession  that  Mr  Bumess's  careful  and  indispensable 
office  companion  has  made  its  appearance,  with  its  usual  punctuality, 
in  the  first  days  of  the  winter  session.  Although  there  is  less  change 
in  the  law  than  w^are  accustomed  to  find  on  our  annual  return  from 
the  mountains  and  the  woods  to  the  High  Street,  the  Parliament 
House  Book  marks  some  things  which  the  practitioner  must  not,  but 
which,  without  its  convenient  suggestion  he  might,  forget  We  had 
actually  forgotten  in  the  midst  of  editorial  cares — or,  perhaps  being 
under  the  natural  and  pleasing  impression  that  last  session  had  not 
passed  any  Scotch  Bills  at  all — that  the  ex  capite  lecti  bill  had 
actually  become  law,  till  we  saw  it  in  the  form  of  a  statute  in  the 
appendix  to  the  Parliament  House  Book.  Verb,  sap.; — every  man 
forgets  sometimes,  and  there  is  no  monitor  so  friendly  or  so  handy 
as  the  Parliament  House  Book.  Could  Mr  Bumess  not  give  us  an 
index?  The  excellent  arrangement  is  almost  a  sufficient  guide ;  but 
it  would  be  better  if  we  had  an  alphabetical  index  to  the  subjects 
of  the  statutes,  sumniaries  of  procedure,  and  other  information. 
We  see  that  the  practice  cases  are  noted  with  the  usual  care,  and  that 
a  digest  of  cases  on  Sheriff  Court  practice^  decided  during  the  last  three 
years,  has  been  added. 

Special  Law  Lectures  in  Glasgow. — ^We  have  much  pleasure  in  learn- 
ing that  arrangements  have  been  made  by  a  small  committee  of  thought- 
ful and  public-spirited  young  lawyers  for  the  delivery  in  Glasgow  of  a 
aeries  of  lectures  on  special  subjects  connected  with  Scotch  law,  similar 
in  its  character  and  purpose  to  the  courses  begun  by  the  Edinburgh 
Juridical  Society  last  year.  Mr  Edward  Strathem  Gordon,  the  Dean 
of  the  Faculty  of  Advocates,  and  M.P.  for  the  University  of  Glasgow, 
has  agreed  to  deliver  an  introductory  lecture  on  January  8,  and  on 
January  15  the  proper  course  is  to  commence.  The  names  of  the 
lecturers  are  well  known  beyond  the  City  of  Glasgow  as  those  of  ab]e  and 
accomplished  lawyers;  and  if  time  and  space  permitted,  we  should  be 
glad  ourselves  to  listen  to  the  prelections  they  are  to  deliver.  It  is  to 
be  hoped  that  the  apprentices,  clerks,  and  young  lawyers,  to  whom  such 
B  prii^ege  is  offered  for  the  moderate  sum  of  half  a  guinea^  will  turq 
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out  in  large  mimbers  to  attend  the  course.  The  young  lawyer  caniiot 
drink  too  deeply  at  the  fountains  of  legal  lore,  nor  ia  he  likely  to  find 
any  pleasanter  or  more  useful  fountain  than  this  on  the  way  towards 
the  high  places  of  his  profession.  We  are  glad  to  learn  that  there  ia 
some  hope  that  these  lectures  may  become  a  permanent  institation  in 
Glasgow  if  the  first  and  experimental  course  succeeda  The  list  of 
lectures  follows : — 


Name  of  Lecturer. 

Naof 
Lee- 
tures. 

2 

Dates  of  Lectures. 

Sal]jects. 

Mr  Wright  • 

The  DifFeieoee  betvoen  us 
Laws  of  Scotiaad  nd 
England  aa  to  Sale. 

Br  Kirkwood 

1 

29th  Jaaxury  • 

The  Law  of  Teinda. 

Mr  Kaxsmith 

2 

5  th  and  12th  February  • 

Reducible  Preferences  m 
Bankruptcy. 

Profeoor  Berry    • 

2 

19th  and  26th  February 

SouM  Pointe  in  the  Uv  i 
Bamagea. 

Mr  Dixon     • 

• 

8 

4th,  11th,  and  18th  Mansh 

The  Vitiation  of  Coatnetol? 
Fraud  and  Error. 

Profenor  Bobertcm 

2 

25th  March  and  lit  April 

The  Law  of  Beitinatioo  aci 
Sendee. 

Dr  Kirkwood 

1 

Sth  April       •       •       • 

Hie  Law  of  Inaanaee. 

Remoteness  of  Damage. — In  a  late  article  commentiog  on  the  case 
of  Scott  V.  Shepherd,  2  W.  BL  892  (the  squib  caae),  Vicars  v.  Ftfcocb, 
8  East  1,  and  re  United  Service  Cdmpa:nif,  2  Smith's  L.  C.  487, 
Johnston's  Claim,  19  W.  R  457,  40  L.  J.  Ch.  286,  and  othera,  tbe 
Solicitors*  Journal  arrives  at  the  following  "  clae  to  the  real  distinc- 
tion" between  proximate  and  remote  damage.    It  says: — 

"  Where  the  act  complained  of  is  the  sole  or  the  substantial  cause  of  tbi 
injary,  it  may  be  any  number  of  removes  from  the  injury,  as  the  sqolb  cis 
shows,  and  yet  be  the  proximate  cause  of  it,  provided  the  efiect  be  aimplj 
transmitted;  just  as  a  ball  set  rolling  may  communicate  the  impol^ 
through  any  number  of  other  balls  to  the  last  in  the  serieSj  when  tbe 
original  impulse  will  be  the  proximate  cause  of  the  last  in  the  series  beisg 
'Bet  rolling.  It  is  where  the  ball  receives  a  subsequent  impulse  fron 
another  source,  where  a  variety  of  causes  combine  to  produce  the  reiolt, 
and  the  result  cannot  be  said  to  have  followed .  naturally  and  directly  fioo 
the  one  of  them  to  which  it  is  attributed,  that  a  case  of  remoteness  arises. 
It  will  be  found,  as  a  general  rule,  that  the  damage,  has  been  leganied  ai 
remote  or  proximate,  according  as  the  result  of  the  act  of  tbe  person  incoi- 
pated  was,  or  was  not,  varied  by  the  wrongful  act  of  some  other  pemo." 

Payment  of  Lawyers  in  America. — It  is  interesting  to  notice  the  rales 

'  which  regulate  the  payment  of  **  counsellors  **  in  America,  for  it  is  to  be  hoped 

that  some  day  or  other  our  own  system  will  be  placed  on  a  more  sensible 

basis.     At  the  beginning  of  the  present  century  counael*8  fees  could  ool  b« 
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Rcorered  in  Fenoflylvania,  but  in  1835  the  contrary  was  held  by  Chief 
Justice  Gibson.  And  subsequently  Chief  Justice  Black  ruled  that  an 
attorney  or  counsellor  might  recover  whatever  his  services  are  reasonably 
worth;  and  that  as  arising  out  of  a  contract  express  or  implied  the  claim 
might  be  8et-o£f;  and  that  an  attoniey  might  deduct  his  fees  from  the 
auioant  recovered  for  his  client.  Jn  New  York  counsel's  fees  have  always 
been  recoverable  on  a  quanium  meruit.  The  Code  abolished  the  fee  bill, 
and  left  attorneys  and  solicitors  to  make  their  own  bargains  with  their 
clients.  In  Texas  the  law  is  substantially  the  same,  and  it  has  been 
recently  decided  that  an  attorney,  whether  acting  as  solicitor  or  counsel, 
has  not  only  a  lien  on  papers  and  documents  received  for  his  client,  but  on 
money  collected  by  him  in  the  course  of  his  profession,  for  the  fees  and 
disbursements  on  account  of  such  claims  and  for  his  compensation  for  his 
services  in  the  collection  of  the  money.  '*  In  this  country,"  it  was  said  in 
a  case  lately  before  the  Supreme  Court  of  the  United  States,  *'  the  distinc* 
tion  between  attorney  or  solicitor  and  counsel  is  practically  abolished  in 
nearly  all  the  States.  The  lawyer  in  charge  of  a  case  acts  both  as  solicitor 
and  connseL  His  services  in  the  one  capacity  and  the  other  cannot  be  well 
distinguished.  And,  as  a  general  rule,  counsel  fees,  as  well  as  those  of 
Utoraey  or  solicitor,  constitute  a  legal  demand  for  which  an  action  will  li&" 
If  this  result  would  follow  amalgamation  in  Englandi  it  certainly  affords  a 
strong  argument  in  its  &vour. — Law,  Times. 

O&i^uary.— WiLLlAU  iNGLis,  Esq.,  Advocate  (1863),  died  at  Edin- 
burgh, October  2nd. 

Geobge  Smith,  Esq.,  Procurator,  Glasgow,   died   at   Glasgow, 

September  27th,  aged  51.    Mr  Smith's  sudden  death  in  the  prime  of 

bis  life  has  caused  a  serious  blank  in  the  legal  circles  of  Glasgow. 

Very  early  in  life  he  succeeded  his  first  partner,  Mr  Murray,  as  the  agent 

for  the  Liberal  party  in  Glasgow.    He  was  afterwards  partner  of  the 

firm  of  Smith  &  Wright,  ^terwards  Smith,  Wright,  &  Johnston, 

^bich  acquired  a  very  high  reputation  and  extensive  business.    On 

the  dissolution  of  that  firm,  less  than  two  years  ago,  he  entered  into 

partnership  with  Mr  David  Murray,  the  son  of  his  first  partner. 

Mr  Smith  has  left  a  family  of  four  daughters  and  two  sons,  bis  wife 

having  predeceased  him.    His  character  is  briefly  but  truly  summed 

vp  in  the  following  sentences  in  the  leading  article  of  the  North 

British  DaUy  Mail: — 

**  Mr  Smith  was  an  able  and  sound  lawyer  and  a  most  sagacious  adviser  and 
trusty  friend,  and  was  especially  distinguished  for  his  knowled^  of  mercantile 
!&▼.  The  Faculty  showed  their  high  apjgreciation  of  his  abilities  and  character 
bj  appointiog  him  their  Clerk  and  Auditor.  The  duties  of  these  important 
offices  he  discharged  with  marked  diligence  and  fidelity.  As  the  le^  agent  of 
the  Liberal  party,  Mr  Smith  was  shrewd,  vigilant,  and  indefatigable,  and 
their  victories  in  many  a  hard-fought  contest  in  former  days  were  in  no  small 
degree  owing  to  his  unwearied  exertions." 

James  Blackwood,  Esq.,  W.S.  (1837),  died  at  Edinburgh, 
October  17,  aged  57. 
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FIRST  DIVISION. 

WiLKiB  V.  Jackson. — Od.  17. 

Sherif-^Semii  to  Accountant — Jackson,  formerly  one  of  the  partners  of 
the  firm  of  Pearson  &  Jackson,  writers,  Kirkcaldy,  raised  an  action  in  thei 
Sheriff  Court  of  Fife,  as  assignee  of  the  judicial  fiskctor  on  the  sequestrated 
estates  of  Pearson  &  Jackson,  against  Wilkie,  concluding  for  payment  of 
nearly  JCIOO,  the  alleged  balance  of  an  account  incurred  by  defr.  to  the  firm 
of  Pearson  <&  Jackson,  between  Nov.,  1849  and  May,  1860;  and  also  for 
£88  5s  6d  as  the  balance  due  by  del  on  an  account  current  between  him 
and  Pearson  &  Jackson.  After  a  variety  of  procedure  and  several  remits 
to  an  accountant,  the  S.  S.  (Beatson  Bell),  approving  of  the  accountant's 
report,  found  that,  as  at  14th  July,  1868,  del  was  due  to  pursuer  on  the 
account  current  £72  15s  Id,  for  which  sum,  with  interest,  he  decerned  h 
fiftvour  of  pursuer ;  but,  quoad  tdtra,  found  that  the  prior  business  accoaot 
had  prescribed,  and  that  it  Qould  only  be  proved  to  be  still  due  by  defr/i 
writ  or  oath.     To  this  interlocutor  the  Sheriff  (Crichton)  adhered. 

Defr.  appealed,  and  objected  to  the  accountant's  report  and  the  jadgmcnt 
of  the  inferior  Court  on  the  ground  that  they  had  proceeded  upon  insof- 
ficient  vouchers  for  the  alleged  account  current,  and,  in  particulitf,  upon  a 
prescribed  bilL 

The  Court  unanimously  adhered,  in  respect  that  appi's  objection  had  doI 
been  stated  to  the  accountant  nor  argued  in  the  inferior  Court,  and  that  be 
was  foreclosed  from  opening  up  the  accounting. 

Act.—ScoU,  Kkind.  Agenti-^-D.  Crawford  <b  J.  7.  Guthrie,  S.S.C. — ■ 
AlL^Brand.    Agent-^.  BarUm,  S.S.C. 

Donald  v.  Fbaseb  a  at, — Oct  17. 

Htuiand  and  wife — Mutual  divorces — Jut  relidcB, — Action  at  tk 
instance  of  the  widow  of  the  deceased  James  Donald,  shoemaker  in  Glasgov, 
against  hia  representatives,  concluding  for  payment  of  £7500,  or  sach 
other  sum  as  might  be  ascertained  to  be  due  to  her  jure  reJidct,  witb 
interest  from  20th  May,  1862,  the  date  of  the  dissolution  of  her  marruge 
by  decree  pronounced  in  conjoined  actions  of  divorce  at  the  instance  of  ber 
and  her  husband  respectively  against  each  other.  In  1859,  pursaeM 
husband  succeeded  to  a  considerable  fortune  (alleged  to  be  upwards  of 
£15,000)  by  the  death  of  his  brother;  and  shortly  afterwards  the  counter* 
actions  of  divorce  above  mentioned  were  raised  by  him  and  his  wife,  ind 
resulted  in  a  judgment  dissolving  the  marriage,  in  respect  of  the  proved 
adultery  of  both  parties,  with  an  express  finding  that  Mrs  Donald  bad 
committed  adultery  before  the  date  of  the  adultery  proved  against  ber 
husband.  The  interlocutor  of  the  Court  contained  a  reservation  of  tbe 
effect  of  the  judgment  on  tbe  patrimonial  rights  of  the  parties.  (Marcb 
30,  1863,  1  Macph.  741.  See  2  Macph.  843).  James  Donald  died  in 
May,  1870. 
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In  this  action  pnrsuer  contended  that,  on  the  marriage  being  dissolved 
by  the  decree  of  divorce  pronounced  in  the  conjoined  actions,  she  was 
entitled  to  her  legal  provisions  as  if  her  husband  were  naturally  dead,  and 
that  defrs.,  his  representatives,  were  bound  to  account  to  her  for  her  jus 
rrlidcBj  either  as  at  the  date  of  the  decree,  or  at  all  events  on  the  death  of 
her  husband. 

Defrs.  pleaded  that  pursuer  had  no  title  to  sue.  Both  parties  having 
been  proved  to  have  violated  their  marriage  vows,  neither  of  them  was 
entitled  to  benefit  by  the  divorce.  If  the  pursuer  had  brought  any  fortune 
to  her  husband,  she  might  have  claimed  restitution  of  that;  but  the  whole 
property  in  this  case  came  through  the  husband,  and  it  was  revolting  to 
common  sense  to  hold  that  pursuer,  who  was  equally  guilty  of  adultery 
with  the  deceased,  was  to  be  entitled  to  all  the  rights  of  an  injured  wife. 

The  L.  O.  (Lord  Mure)  found  that  pursuer  was  entitled  to  insist  for 
payment  of  one-half  of  the  goods  in  communion  at  the  date  when  the 
marriage  was  dissolved  by  the  decree  of  divorce,  and  to  that  extent  repelled 
the  defences,  and  ordered  an  account  of  the  goods  in  communion. 

Defrs.  reclaimed,  but  when  the  case  was  called,  counsel  stated  that  the 
parties  had  agreed  to  a  compromise. 

Park  v.  Bobsok. — Oct  21. 

Bantruptei^ — Examination  of  hy  TrtuUa — Wiineu  in  England. — Sus- 
pension and  interdict  at  the  instance  of  James  Park,  London,  against  Rob- 
son,  trustee  on  the  sequestrated  estate  of  Qeorge  Lambie,  grocer,  there, 
craving  to  have  respt  prohibited  from  following  forth  an  interlocutor  of  the 
Sheriff  of  Lanarkshire,  ordering  the  complainer  to  be  examined  in  regard  to 
the  bankrupt's  aflQiirs.  The  grounds  of  interdict  were  (1)  that  complr.  not 
being  a  relative  of  the  bankrupt,  nor  his  clerk,  servant^  agents  or  partner, 
and  having  had  no  transactions  with  him  of  any  description,  was  not  liable, 
tinder  the  Bankruptcy  Act,  to  be  examined  in  the  sequestration ;  (2)  that 
the  matter  on  which  respt,  as  trustee  in  Lambie's  sequestration,  proposed 
to  examine  complr.  related  to  a  steamship  purchased  by  complr.,  under 
burden  of  a  mortgage  held  by  the  bankrupt,  and  that  respt,  as  trustee  in 
the  sequestration,  had  given  complr.  notice  that  he  held  him  responsible  for 
the  value  of  the  vessel  and  her  freight ;  (3)  that  the  respt's  application  for 
authority  to  examine  complr.  contained  no  statement  of  any  circumstances 
inferring  any  obligation  on  complr.  to  give  information  rektive  to  the  bank- 
rupt's affairs;  (4)  that  the  whole  proceedings  for  his  examination  were 
incompetent,  in  respect  that  the  Bankruptcy  Act  does  not  authorise  an  order 
for  the  examination  of  persons  residing  in  England  before  the  Courts  of 
Bankruptcy  there,  and  the  Sheriff  could  only  in  terms  of  s.  90  of  the  Act 
grant  a  commission  for  complr/s  examination. 

The  L.  O.   (Ormidalc)  refused  the  note  of  susp.  and  interdict,  with 
expenses ;  and  the  Court  unanimously  adhered. 

Act.—Sol-Qen.  Clark,  Burnet.     Agent— John  Walls,  S.S.C. Alt.— 

Wation.    Agents — Millar,  AUardice,  (k  Bobson,  W.S. 
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ClfiCUIT  COURT  OF  nrSTICIARY,  GLASGOW. 

(Before  L.  J.-C  Mokobieft). 

M'LAonLiir  (Collxotob  of  Poor  Rates,  Old  MoNKUUn))  v.  Testxast.— 

May  4. 

Appeal — Asiesmunt — Poor  Rates — VcduatiTn  SM — Compefeiuy.— Ap- 
peal brought  against  a  jadgment  in  the  S.D.  Court  at  Airdrie  in  an  action 
for  arrears  of  poor  rates.  The  defence  was  that  the  value  of  the  subjects 
vas  less  than  £4,  although  stated  in  the  valuation  roll  at  £4  Is.  At  the 
Autumn  Circuit  Court  in  October,  the  Court  remitted  to  the  Shenff  of 
Lanarkshire  to  inquire  into  the  accuracy  of  averments  made  by  appt  as  to 
the  S.S.'s  procedure.  The  case  now  came  before  the  Court  on  the  SherifTi 
report.  The  Sheriff  (Bell),  after  recapitulating  the  facts  of  the  case,  stated  thit 
on  inquiry  being  made  by  him  under  the  foresaid  remits  he  had  ascertained 
that  the  S.S.  had  expressed  the  opinion  that  he  was  entitled  to  reoein 
evidence  that  the  Valuation  Roll  Was  incorrect,  and  to.  decide  according  to 
the  fact.  The  report  further  bore,  that  after  the  discussion  of  the  cue 
"  the  S.Sb  then  stated  that  he  considered  that  the  presumption  created  bj 
the  entry  in  the  Valuation  Roll  must  give  way  to  the  actual  fact,  that  tbe 
productions  made  by  the  defender  were  good  against  the  landlord,  andtUt 
the  return  by  the  latter  to  the  assessor  must  be  held  to  be  erroneous.  He 
therefore  assoilzied  the  defender,  with  costs,  believing  that  he  was  entitled 
to  do  so,  both  on  the  grounds  of  justice  and  in  virtue  of  the  proviaioos  of 
section  40  of  the  Poor  Law  Act,  as  interpreted  by  the  case  of  Sieuari  v.  Th 
Parochial  Board  of  Keith,  Oct.  IG,  18G1),  42  Jurist,  p.  2,  and  of  the  pro- 
visions of  section  41  of  the  Lands  Valuation  Act.*' 

It  was  contended  for  the  appt  that,  looking  to  the  terma  of  sectioo  33 
of  the  Valuation  Act  17  and  18  Vict.,  c.  91,  it  was  incompetent  for  tba 
S.  S.  to  receive  evidence  to  contradict  the  entry  of  valuations  in  the.valm- 
tion  roll,  and  that  he  had  no  alternative,  on  the  valuation  roll  being  pro- 
duced, showing  the  entry  of  the  rent  assessed  on,  but  to  give  decree  as 
craved ;  in  short,  that  the  S.  S.'s  duty  was,  in  the  circumstances,  porelj 
jninisteriaL 

No  appearance  was  made  for  respondent. 

The  L.  J.-C.  was  of  opinion  that  the  Valuation  Act  was  passed  for  the 
purpose  of  enabling  one  uniform  assessment  to  be  imposed,  and  that  s.  41  bJ 
nothing  to  do  with  the  present  case.    The  main  provision  of  that  sectiou 
was  simply  that  the  value  to  be  inserted  in  the  valuation  roll  was  not  to  be 
affected  by  any  deduction  or  allowances  from  gross  rental  made  by  thoae 
entitled  to  do  so.     Where  the  question  is,  what  is  the  value  on  which  the 
assessment  was  made  ?  and  when  it  is  already  settled,  who  are  entitled  to 
impose  the  assessment,  on  whom  is  it  to  be  imposed,  and  the  principles  of 
the  imposition?  the  33d  section  made  it  clear  that  the  valuation  roll  is 
absolute  and  conclusive.     Further,  unless  that  were  the  case,  the  valoation 
roll,  for  its  main  purposes,  namely,  providing  a  specific  and  uniform  ralue 
upon  which  all  assessments  should  be  taken  up,  would  be  entirely  nagatorj. 
The  words  were  chosen  for  that  purpose,  and  therefore,  it  was  entirely  oot 
of  the  power  of  the  S.S.  to  go  back  upon  the  valuation  in  the  valaatioo  toll 
when  the  assessment  had  once  been  legally  imposed  in  terms  of  the  mooe/ 
value  found  on  the  roll     If  a  party  were  improperly  assessed  under  the 
Valuation  Act  he  had  a  specific  remedy  under  certain  clauses  of  the  Poor 
Law  Acts.— Appeal  sustained. 
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t^t  Scottish  ^ate  pagnjmt  anb  S^erif  €onxi  |[cj[0rler, 


SHERIFF  S.  D.  COURT  OF  ARaTLESHIRE-INVEBARAT.— 

Sheriff  Sir  Oeoboe  Hoxs. 

MIktybb  v.  M^Kecokie. 

Beadle^i  Fees— Usage. — The  pursuer  sued  for  dues,  payable  to  him  as 
beadle  of  the  parish  and  church  of  Kiimartin,  Argyleshire,  in  respect  of 
defr/s  tenancy  or  occupancy  of  the  farms  of  Torranberg,  Torranmore,  In- 
Terllvermore,  Inverliverberg,  Arichamis^  Arichneckain,  and  QlcuUver,  in  said 
parish,  as  per  appointment  or  deliverance  of  the  kirk-session  of  said  parish, 
July  8,  1793.  "  Beadle's  dues  for  year  and  crop,  1868 : — For  Torranberg, 
1  firlet  com  at  20s  per  boll,  or  58 ;  do.,  1  cheese,  or  63;  Torranmorc,  1 
iirlet  corn,  or  5s;  do.,  1  quarter  cheese,  or  Is  6d;  Inverlivermbre,  2  firlets 
corn,  or  IDs;  do.,  2  quarters  cheese,  or  38;  Inverliverbei^g,  1  firlet  com,  or 
5s;  do.,  1  quarter  cheese,  or  Is  6d;  Arichamis,  1  quarter  cheese,  or  Is  6d; 
Arichneckain,  2  pecks  corn,  or  2s  6d;  do.,  1  cheese,  or  6s;  Glenliver,  1 
cheese,  or  6s— total  £2  13s;  Beadle's  dues  for  year  and  crop  1869,  same 
as  for  1868,  £2  13s;  Beadle's  dues  for  year  and  crop  1870,  same  as  for 
1868,  £2  13s— total  £7  19«." 

After  proof  the  S.  S.  gave  the  following  judgment: — 

The  pursuer  in  this  case  is  the  beadle  of  the  parish  of  Eilmartin,  and  he 
sues  the  defender,  who  is  tenant  of  several  farms  in  the  parish,  for  certain 
dues  alleged  to  be  payable  annually  by  him  *'  in  respect  of  his  tenancy  "  of 
these  farms.  When  the  case  was  first  heard,  the  pursuer  alleged  immemo- 
rial usage  of  payment  of  the  dues  by  the  tenants,  and  he  founded  on  a  list 
of  beadle  dues  engrossed  in  the  kirk-session  records  in  1793,  in  which 
certain  small  quantities  of  grain,  meal,  and  cheese  are  entered  against  each  . 
of  the  farms  in  the  parish.  The  defence  was  that  there  was  no  mention  of 
these  prestations  in  defender's  lease,  and  that  being  a  Free  Churchman, 
and  not  attending  the  parish  church,  he  did  not  make  use  of  the  services 
of  the  pursuer  as  beadle.  Ho  admitted  haviu{(  paid  dues,  however,  for 
many  years,  but  did  not  admit  invariable  usage,  as  alleged.  The  Sheriff . 
had  considerable  doubt  whether  even  invariable  usage,  pointing  as  it  does 
to  some  original  contract  or  agreement  to  pay,  would  be  binding  on  a 
tenant,  as  ho  does  not  represent  previous  tenants  in  the  lands.  Bat  he 
thought  it  better  to  allow  a  proof  before  answer  of  the  usage,  and  that  has 
now  been  taken  and  the  parties  heard  upon  it.  There  is  no  evidence  when 
or  by  what  authority  the  rates  contained  in  the  scheme  recorded  in 
1703  was  imposed,  for  it  was  then  only  registered  from  the  information  of 
the  beadle  for  the  time.  Nor  as  to  what  extent  it  was  complied  with  by 
the  tenants  at  that  time.  Coming  down  to  a  late  period,  the  pursuer 
adduces  six  witnesses.  Four  of  them  are  present  tenants,  and  they  have 
for  a  long  scries  of  years,  one  of  them  for  39^  years,  paid  the  beadle  dues 
regularly.  One  of  them  says  his  father  and  grandfather  paid  them  before 
him,  and  in  some  of  the  farms  defender  now  has.  One  of  these  witnesses 
is  the  brother,  and  another  the  uncle,  of  the  present  minister,  and  the  two 
others  are  elders  in  the  Estoblished  Church.  One  of  them  says  that, 
thongh  beadle  dues  are  not  mentioned  in  his  lease,  it  was  explained  to  him 
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when  taking  Ub  lands  that  he  wonld  have  to  pay  them.  The  fifth  witneH 
proves,  from  the  books  of  the  Poltalloch  estate,  that  the  proprietor  wu  ia 
use  to  pay  beadle  daes  on  farms  in  his  own  hands.  The  sixth  spesb  of 
his  father  having  paid  daes  on  a  farm  in  the  parish  npwaids  of  40  yean 
ago.  On  the  other  hand,  the  defender  has  adduced  several  witnesses  to  the 
contrary  effect.  Thus,  J.  M'Lean,  tenant  at  EUmartin,  depones  that  he  hsi 
never  paid  dues ;  that  he  was  asked  for  them  and  refused ;  and  that  bii 
predecessor  in  the  farm  did  not  pay  them  for  at  least  the  last  three  yean  ha 
was  there.  This  witness  is  a  member  of  the  Established  Church.  J.  M'Kay, 
now  tenant  at  Killean,  in  Inveraray  parish,  never  paid  dues  when  in  Eilmar* 
tin  parish ;  was  asked,  and  refused:  nnd  his  father  never  paid  them  in  that 
parisL  This  witness  is  a  Free  Churchman,  and  was  not  in  the  habit  of  attend- 
ing Kiimartin  Church.  Then  D.  M*Alpine  was  tenant  for  9  years,  more  than 
30  years  ago,  of  one  of  the  farms  now  occupied  by  the  defender,  and  factor 
over  several  of  the  others,  and  he  never  paid  beadle  dues  on  any  of  th»a 
farms,  nor  heard  of  the  tenants  doing  so.  A.  M'Diarmid  has  occupied  a 
farm  for  17  years,  and  has  never  paid  beadle  dues;  but  his  possession  is 
rather  a  croft  than  a  farm.  It  appears  further  that  in  the  adjoining 
parishes  the  tenants  either  have  never  paid,  or  do  not  now  pay  beadle  dues. 
In  Qlassary,  the  heritors  have  agreed  to  assess  themselves  for  a  salary  to 
the  beadle.  The  proof  as  a  whole  does  not  appear  to  afford  evidence  of 
that  uniform  and  invariable  usage  of  payment  which  would  be  necessary 
to  support  the  pursuer's  case.  Even  before  1843,  when  there  was  hardlj 
any  dissent  in  the  parish  (see  Statistical  Account  of  Scotlaud),  acme 
instances  occur  of  non-payment,  and  later  there  are  others,  both  of 
members  of  the  Established  and  Free  Church,  who  refused  to  pay,  and 
were  not  compelled.  But  naturally  those  most  closely  connected  with  the 
Parish  Church  have  been  most  regular  in  paying  fur  the  beadle*s  serrioei 
The  Sheriff  has  looked  carefully  into  the  decisions  referred  to  at  the  debate, 
such  as  Trail  v.  DangerJUld,  2 1st  February,  1870,  and  the  cases  as  to  im- 
memorial usage  referred  to  in  Lord  Deas'  opinion,  Beveridge  t.  Bain  in 
1765  (Morrison,  8014),  where  seceders  were  found  liable  to  the  beadle  ia 
dues  on  marriages  and  baptisms  though  his  services  were  not  required,  and 
Ogilvy  V.  Gruar  (1  Hailes,  364),  where  a  tenant  was  held  not  bound  to 
pay  dues  to  a  ground  ofEcer,  not  being  mentioned  in  his  lease.  Tha 
difficulty  ho  felt  as  to  a  tenant  being  liable  ''  in  respect  of  his  tenancy  **  is 
by  no  means  removed,  and  he  cannot  help  thinking  that  the  payment  was 
originally  one  recognised  by  the  heritors,  whose  servant  the  beadle,  at 
least  in  his  character  of  doorkeeper,  is  as  a  burden  on  their  lands,  and  laid 
by  them  on  their  tenants.  Since  the  Act  of  20  Qeoirge  If.,  cap.  50,  tha 
tenant  is  not  bound,  unless  the  prestation  is  mentioned  in  his  lease.  Bot 
it  is  sufficient  fur  the  Sheriff  to  rest  his  judgment  on  this,  that  in  the  riev 
most  favourable  for  the  pursuer,  he  required  to  make  out  a  clear  case  of 
uniform  and  invariable  usage,  and  he  has  failed  to  do  so.  Considering  the 
difficulty  of  the  case,  and  that  the  defender  paid  the  dues  so  long,  it  was 
quite  fair  for  the  pursuer  to  try  the  question.  Expenses  are  not  given  to 
either  party.  The  j  udgment  does  not  affect  the  pursuer's  right  to  customary 
dues  for  services  such  as  at  proclamations  for  marriage  or  at  burials.  These 
well-known  assessments  on  tenants  are  usual,  though  not  mentioned  in 
books  or  decisions. 
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SHERIFF  a  D.  COURT,  PERTH.— Sheriff  Babolay,  LLD. 

TouNG  (Inspeotob  of  Poob  of  Pjsbth)  v.  Mabt  Hill  or  Toung. — Oct  10. 

Burial  Society — Funeral  expensa  duUmrud  by  Parochial  Board.-^ 
The  following  is  a  copy  of  the  notes  of  the  learned  Sheriff-Snbstitate  in 
this  case:-^ 

The  summons  is  for  one  pound  and  one  penny,  being  the  expenses  of 
interment  of  the  deceased  Helen  M'Lenan,  sometime  residing  in  the  poor 
house,  Perth,  paid  and  disbursed  by  the  pursuer,  as  inspector  foresaid,  and 
that  in  respect  of  the  defender  having  received  and  uplifted,  on  or  about 
15th  April,  1871,  the  sum  of  £3  6s  from  the  Scottish  Legal  Burial  Society, 
which  sum  was  specially  payable  and  set  apart  for  the  expenses  of  the 
funeral  and  interment  of  the  said  Helen  M*Lenan,  and  to  which  the  pmrnuer 
was  entitled,  at  least  to  the  sum  disbursed  by  him  as  aforesud. 

The  defence  is  that  the  defender  got  the  money  (£3  6s)  from  the  burial 
society  as  having  possession  of  the  pass  book,  and  alleging  having  paid  all 
or  some  of  the  instalments,  and  therefore  she  is  not  bound  to  repay  any 
portion  of  the  interment  of  the  deceased. 

The  officer  of  the  society  in  Perth  was  called,  and  stated  that  it  was  the 
practice  of  the  society  to  pay  to  the  holder  of  the  book,  and  that  the 
society  made  no  enquiry  and  took  no  interest  in  the  application  of  the 
money.  It  was  admitted  that  the  defender's  name  appeared  in  no  book 
kept  by  the  society,  and  that  she  was  neither  heir  nor  executor  or,  indeed, 
any  relative  of  the  deceased  Helen  M'Lenan^  who  alone  was  entered  as  the 
member  of  the  burial  society. 

The  case  is  one  involving  public  interest,  and  therefore  the  Sheriff- 
Substitute  called  for  the  rules  of  the  society. 

The  association  is  termed  "The  Scottish  Legal  Burial  Society."  The 
word  ** legal'*  is  somewhat  renurkable.  Should  the  practice,  which  is  said 
to  be  followed,  be  correct,  the  negative  particle  should  be  prefixed  to  the 
word  "  legal" 

The  sole  object  of  the  society  is  set  forth  *Uo  provide  a  eufficient  eum  for 
ike  RESPKOTABLK  interment  of  it»  memben"  ** It  is  provided  that  at  the 
death  of  a  member  his  or  her  heir  or  executor  shall  be  entitled  to  the 
benefit  stipulated  by  the  rules." 

This  definition  of  the  recipients  of  the  benefit  admits  of  much  latitude. 
It  is  not  likely  that  there  will  in  many,  if  in  any,  cases  be  heritage  to  bring 
in  the  first  named  class  of  heirt.  Executors,  if  it  mean,  as  it  must,  **nexi 
of  kin*'  is  very  expansive,  and  may  bring  in  a  numerous  host  of  claimants 
of  most  distant  grades,  and  who  may  have  been  utter  strangers  to  the 
deceased,  to  share  the  funeral  money  amongst  them,  and  yet  they  may  leave 
the  body  of  their  relative  unburied,  or,  as  is  the  case  here,  to  bo  interred  at 
the  public  expense  as  a  pauper. 

Perhaps,  if  the  society  has  in  strict  terms  of  the  rules  paid  the  heir  or 
executor  of  the  deceased  member  the  funeral  money,  they  maybe  exonerated, 
though,  unfortunately,  no  part  is  applied  for  the  very  purpose  intended. 
They,  however,  run  no  small  degree  of  responsibility  should  they  make  a 
mistake  in  the  distribution  amongst  the  living  of  the  provision  designed 
for  the  dead,  and  a  multiplepoinding  may  often  be  necessary  to  ensure 
perfect  legal  safety  in  the  distribution.    Indeedi  under  the  mles^  should  no 
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kindred  make  good  their  ohiimf  the  Qaeea'a  Ezoheqaer  haa  the  lole 
reversiouary  claim. 

The  preamble  of  the  rales  sets  forth  that  the  "office-bearers  guartaki 
the  faithful  dbservance  of  each  ride,'* 

^  According  to  the  practice  of  the  society,  at  least  as  so  stated  at  the  bar, 
the  funeral  money  is  paid  to  the  heirs  or  executors  of  the  member  deceased, 
or  to  any  person  holding  and  presenting  the  pass  book,  but  who  are  aader 
no  obligation  whatever  to  fulfil  the  sole  object  of  the  society  and  see  to  the 
BsspECTABLE  interment  of  the  deceased  member^  and  with  which  the 
society  takes  no  concern. 

It  was  said  that  the  defender  introdaced  the  deceased  to  the  society,  and 
paid  all  or  some  of  her  instalments.  Of  this  there  is  no  proof  whatever, 
and  though  it  were  true,  if  it  was  thereby  intended  to  give  the  defender  or 
any  person  so  acting  a  pecuniary  benefit  contingent  on  the  death  or  rather 
funeral  of  another  party,  such  a  transaction  would  be  clearly  ill^al  as 
repugnant  to  all  acknowledged  principles  of  sound  morality.  Even  though 
the  holder  of  the  book  be  a  creditor  of  the  deceased,  the  creditor /un^mruu  is 
preferable  to  all  other  creditors,  even  over  a  landlord. 

It  was  said  at  the  bar  that  the  Sheriffs  at  Olasgow  had  oflten  decided  in 
favour  of  the  practice  of  the  society,  and  that  an  inspector  of  the  poor  had 
no  claim  on  the  money,  though  the  member  was  buried  at  the  coat  of  the 
poor  law  board.  The  Sheriff-Substitute  was  startled  at  this  statement, 
and  entertaining,  as  he  does,  the  highest  respect  for  the  local  bench  in 
the  we8t„  he  has  made  enquiries  there,  and,  as  he  expected,  no  authority 
for  any  such  judicial  sanction  to  a  practice  so  inconsistent  with  the  society's 
rules  and  repugnant  with  common  law  and  justice,  has  been  given  in  that 
quarter,  and  though  it  had,  it  certainly  would  not  be  indorsed  in  this  Court 
There  is  a  deep-rooted  feeling  in  humanity  to  provide  for  a  decent  or 
respectable  funeral;  and  if  the  object  of  this  society  be  fully  followed  out  it 
is  most  praiseworthy.  But  nothing  can  be  more  adverse  to  its  success,  if 
indeed  it  be  true  that  the  relatives,  however  distant,  of  the  deceased  or,  as 
in  this  case,  a  total  stranger,  merely  holding  the  pass  book  and  alleging 
debt,  can  receive  the  money  provided  for  this  last  scene  of  earth,  <'  a  retped- 
able  funeral,'*  and  spend  it  as  they  please,  and  throw  on  the  public  the 
frugal  cost  of  a  pauper's  grave.  This  case  singularly  illustrates  this.  The 
deceased  had  provided  for  her  funeral  ^3  6s.  The  defender  obtained  the 
sum,  and  seeks  to  throw  on  the  public  the  burial  at  the  frugal  cost  of  £1 
Id,  which  the  defender  refuses  to  reimburse,  whilst,  after  all,  she  pockets 
£2  5s  lid  by  the  death,  or  rather  funeral,  of  her  so  called  friend. 
Decree  with  costs. 

SHERIFF  S.  D.  COURT,  EDINBDRaH.— Sheriff  Hallaw>. 

Fjsrouson  v.  Oibsok  &  Co. — Oct.  23. 
Carrier  ofpatsengen — Contract  in  time-hill — Relemncy. — In  July  last  the 
pursuer,  Mr  Peter  Ferguson,  Glasgow,  intended  to  leave  Rotterdam  for 
Scotland  with  one  of  Messrs  Gibson  and  Co.*s  steamers  on  the  morning  of 
Monday,  24th  July.  The  steamer  by  which  pursuer  had  arranged  to  go  was 
advertised  by  handbill  to  sail  from  Rotterdam  by  the  first  tide  on  the 
morning  of  the  24th,  unless  prevented  through  some  uuforeseen  occnrrenosL 
On  that  momingy  pursuer  went  to  Rotterdam  harbour,  bat  discoverad 
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that  the  steamer  had  left  on  the  Satardcij  preyious,  and  that  there  would 
not  be  another  despatched  for  Leith  until  Wednesday.  Pursuer  was  thus 
detained  in  Rotterdam  till  Tuesday,  when  he  returned  to  Scotland  by  a 
different  route.  His  object  had  been  to  reach  Glasgow  in  time  for  the 
market  on  Wednesday,  at  which  he  had  important  business  to  look  after. 
He  claimed  damages  to  the  extent  of  £8  198.  Dofr/s  agent  stated  that 
the  handbill  on  which  pursuer  rested  his  case  could  not  be  held  to  be  a 
binding  contract,  because  it  merely  stated  that  the  steamers  were  **  intended 
to  sail  on  the  dates  specified,  unless  prevented  by  some  unforeseen 
occurrence."  When  the  bill  was  issued,  defrs.  intended  to  despatch  a 
steamer  from  Rotterdam  on  the  24th  July;  but  finding  that  they  could 
not  get  a  cargo  for  that  date,  the  steamer  was  sent  off  on  the  Saturday. 
Thb  surely  was  an  unforeseen  circumstance.  The  handbill,  he  further 
stated,  was  not  erren  a  promise;  it  was  merely  a  notice  calculated  to  invite 
the  public  to  come  and  deal  with  the  company.  But  supposing  it  were  a 
promise  on  the  part  of  defrs.,  it  could  not  of  itself  constitute  a  contract; 
it  would  only  be  the  foundation  for  a  contract  A  contract  of  this  kind 
could  only  arise  when  a  person  could  show  that  he  was  entitled  to  be 
carried  as  a  passenger.  The  summons  was  not  relevant,  in  respect  that  it 
did  not  state  whether  pursuer  had  applied  for  a  berth,  and  tendered 
payment  of  the  proper  fare.  It  only  set  forth  that  pursuer  had  been  in 
Rotterdam,  and  that  he  had  arranged  to  leave  by  a  steamer  on  the  day  in 
question.  In  order  to  show  that  pursuer  had  completed  his  part  of  the 
alleged  contract,  he  should  have  applied  to  the  agent  in  Rotterdam,  and 
tendered  himself  for  conveyance  by  the  steamer;  and  this  fact  ought  to 
have  been  stated  in  the  summons. 

The  S.  S.,  in  giving  judgment,  said — ^It  is  settled  law  that  a  railway 
company,  by  its  public  profession  through  its  time-bills,  is  bound  to  provide 
a  train  at  or  about  the  hours  therein  set  forth,  to  carry  any  one  who  pre- 
sents himself  for  conveyance.  What  is  law  for  railway  companies  is  neces- 
sarily law  for  steamboat  owners.  I  think  that  defrs.,  by  the  printed  and 
published  time-bill  produced,  undertook  to  have  a  steamer  on  Monday, 
24th  Jnly  last,  at  Rotterdam,  in  readiness  to  convey  any  one  of  the  public 
who  should  present  himself  as  a  passenger  for  Leith.  The  qualifying  clause 
that  these  steamers  '*  are  intended  to  saO  as  under,  unless  prevented  by  some 
unforeseen  occurrence,'*  cannot  make  it  a  good  defence  that  from  want  of  a 
cargo  on  Monday  it  was  more  profitable  to  despatch  the  steamer  on  the 
previous  Saturday.  This  was  not  an  unforeseen  occurrence,  in  the  sense  of 
that  notice.  To  protect  defrs.  from  such  liability  as  that  which  is  now 
sought  to  be  enforced  against  them,  the  occurrence  relied  on  would  require 
to  have  been  one  quite  beyond  their  own  control,  such  as  an  accident  of 
navigation,  etc.  But,  on  the  other  hand,  in  order  to  complete  the  contract 
for  breach  of  which  damages  are  sought,  it  was  essential  that  the  pursuer 
should  present  himself  as  an  intending  passenger  at  Rotterdam  on  Monday, 
24th  July.  The  defrs.  were  entitled  to  such  notice,  as  matter  of  clear  right. 
Without  it  there  is  no  completed  contract,  no  breach,  and  no  liability. 
Being  essential  to  pursuer's  case,  this  notice  ought  to  have  been  set  forth 
in  his  summons.  No  such  statement  is  to  be  found  there,  nor  any  words 
that  can  reasonably  be  constructed  as  an  equivalent.  I  am  of  opinion, 
therefore,  that  the  summons  as  it  stands  does  not  aver  a  relevant  case,  and 
that  it  mast  therefore  be  dismissed. 
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(Snglis^  Casts* 

Succession  Dimr. — Estates  subject  to  a  jointure  rent^harge  were  settled 
subject  to  a  power  of  sale  with  trusts  for  re-investmeut  of  the  purchue 
money  in  lands  to  be  settled  to  the  like  uses,  and  were  sold  under  the 
power  of  sale: — Held^  aff  the  decision  of  James,  V.  C,  that  the  charge  of 
succession  duty  that  would  become  payable  at  the  extinction  of  the  jointure, 
was  shifted  by  16  &  17  Vict.,  c.  51,  s.  42  (Succession  Duty  Act)  from  the 
lands  sold  to  the  purchase  money,  and  the  lands  on  which  it  might  be  re- 
invested, and  therefore  the  purchaser  was  not  entitled  to  require  it  to  be 
paid  or  provided  for. — DugdaU  v.  Meadows^  40  L.  J.  Ch.  140. 

Will — Vesting — Gift  over  on  Death, — ^Testator  gave  his  property  to  his 
two  sisters,  one  of  whom  was  twenty-five  years  old  and  the  other  under  that 
age;  and  he  directed  that  the  latter  should  have  the  immediate  control  of 
the  property  on  attaining  the  age  of  twenty-five,  until  which  time  th^ 
uncle  should  hold  it  in  trust  for  her,  and  the  former  (having  attained  the 
age  of  twenty-five)  was  to  have  the  immediate  control.  And  *'  in  case  of 
the  death  of  either  of  the  sisters  before  him,  or  before  marrying  and  having 
children,  the  whole  of  the  property  was  to  go  to  the  survivor : " — Htldj  that 
death  meant  death  under  twenty-five,  and  that  the  younger  sister,  though 
unmarried,  took  absolutely  at  twenty-five. — Clark  v.  Henry^  40  L.  J- 
Ch.  151. 

FoBEioN  Judgment. — Defendant  Resident  out  of  Jurisdiction — Law  Btnd- 
ing  Absent  Foreigners.— -The  true  principle  on  which  foreign  judgments  are 
enforced  in  England  is,  that  there  is  a  duty  or  obligation  to  submit  to  the 
decree  of  a  Court  of  competent  jurisdiction,  and  anything  which  negatires 
that  duty  is  a  defence  to  the  action.  Where  defendants  were,  not  at  tiie 
commencement  of  the  suit  French  subjects,  or  owing  temporary  allegiasce 
to  France,  nor  were  there  when  the  obligation  was  contracted,  nor  had 
any  way  interfered  in  the  proceedings : — Hdd,  not  subject  to  the  jQ^sdi^ 
tion  of  the  French  Courts,  and  therefore  under  no  obligation  to  submit  to 
a  jurisdiction  which  the  Courts  of  this  country  assumed  to  exercise  orer 
absent  foreigners,  and  consequently  the  judgment  could  not  be  enforced  in 
this  country. — Schibsby  v.  Westenholz,  40  L.  J.  Q.  B.  73. 

Company — Voidable  Bonds  in  the  hands  of  Innocent  Purchaser, — ^Bond* 
of  a  Company  void  in  the  hands  of  the  person  to  whom  they  were  originally 
given  may  be  valid  in  the  hands  of  an  innocent  holder  for  value. — ^A  Com- 
pany gave  bondd  to  H.,  who  transferred  to  an  innocent  purchaser  for  value, 
the  transfer  being  registered  in  the  books  of  the  Company.  The  purchaser 
brought  an  action  against  the  Company  on  the  bonds.  It  was  aiTaoge<i 
between  pit.  and  Company  that  judgment  should  be  signed,  but  not  till 
the  expiry  of  three  months.  In  the  meantime  a  petition  was  presented  to 
wind  up  the  Company,  upon  which  an  order  was  subsequently  made.  The 
bonds  were  alleged  to  be  ultra  vires  and  void  as  between  the  Company 
and  H. : — Eeld^  that  without  entering  into  the  question  of  the  vaUdity 
of  the  bonds  as  between  the  Company  and  H.,  they  were  under  the 
circumstances  good  in  the  hands  of  the  purchaser. — Re  South  Essff 
Estuary  and  Reclamation  Company — Ex  parte  Charley^  40  L.  J.  Ch.  153. 

Company — Amalgamation — Transfer  of  business  Assets  and  UM^^ 
•—The  W.  Society^  in  pursuance  of  a  power  contained  in  their  deed  of 
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settlement,  transferred  to  the  A.  Company  all  their  business  assets  and 
liabilities,  under  an  arrangement  whereby  the  A.  Company  took  upon  itself 
all  debts,  engagements,  and'liabilities  of  the  W.  Society.  Four  years  after- 
wards the  A.  Company  became  insolvent,  and  was  ordered  to  be  wound  up. 
The  W.  Society  was  also  ordered  to  be  wound  up.  Certain  creditors  of 
the  W.  Society  in  respect  of  assurances  and  annuities,  who  had  not  accepted 
the  A.  Company  as  their  debtors,  remained  unpaid,  and  the  liquidator  of 
the  W.  Society  claimed,  on  the  ground  of  vendor's  lien,  and  of  a  right  as 
between  principal  and  surety,  to  be  entitled  to  certain  property  formerly 
belonging  to  the  W.  Sbciety,  which  remained  unrealised  in  the  hands  of 
trustees,  and  to  the  benefit  of  certain  re-assurance  policies  which  had  been 
effected  by  the  W.  Society  with  other  offices  to  meet  part  of  their  liability 
in  respect  of  original  assurances  effected  with  themselves,  and  which  had 
been  handed  over  by  them  to  the  A.  Company : — Held  that,  inasmuch  as  the 
transaction  between  the  A.  Company  and  the  W.  Society  amounted  to  an 
amalgamation  of  both  societies  under  which  the  assets  of  both  were  to  form 
one  common  stock  subject  to  the  liabilities  of  both  companies,  and  also  on 
the  ground  that  no  such  rights  had  been  expressly  reserved,  or  could  be 
inferred  from  the  agreementi  the  claim  of  the  W.  Company  to  a  lien  upon 
a  distinct  portion  of  the  common  assets  could  not  be  sustained: — Held 
also,  that  the  A.  Company  had  not  become  liable  as  principal  debtors  to 
those  creditors  of  the  W.  Society  who  had  refused  to  substitute  the  A. 
Company  for  the  W.  Society  as  their  debtors,  and  therefore  the  \Y.  Society 
could  have  against  the  A.  Company  no  such  rights  as  existed  between 
principsl  and  surety. — In  re  The  Albert  Life  Assurance  Company  and  Ex 
parte  The  Western  lAfe  Assurance  Society ^  40  L.  J.  Ch.  166. 

NsouGENGE — Injury  to  Person  having  Licence  to  use  Premises — Railway 
Platform. — The  stations  of  defts.  and  another  railway  company  adjoined, 
and  were  open  to  each  other,  and  the  passengers  by  either  railway  had  long 
been  permitted  to  reach  it  by  passing  through  the  station  of  the  other  com- 
pany. Plaintiff,  while  so  passing  across  the  platform  of  deft&'  station  to 
get  to  the  other,  was  injured  by  a  portmanteau,  which  fell  from  a  truck, 
uwing  to  the  negligence  of  a  porter  of  defta,  :-^Held,  without  deciding 
what  would  have  been  the  case  if  the  accident  had  happened  through  the 
condition  of  defts.'  premises,  that  they  were  liable,  as  the  injury  was  caused 
by  the  misfeasance  of  one  of  their  servants  in  the  course  of  his  employment, 
and  there  was  no  presumption  that  pit.  had  agreed  to  undergo  greater  risks 
than  if  he  had  been  one  of  the  defts.'  passengers. — TebbtUt  v.  Bristol  and 
Ezeter  R.  Co,,  40  L.  J.  Q.  B.  73. 

Contract — Work  prescribed  to  he  done  in  unreasonably  short  time, — By 
a  building  contract  between  plainti£&  and  defendants,  it  was  agreed  that 
pits,  should,  in  the  most  workmanlike,  etc.,  manner,  and  with  the  best 
materials,  before  the  1st  of  December,  1867,  roof  in,  and  before  the  15th 
of  Hay,  1868,  erect,  build,  and  completely  cover  in  and  finish  according  to 
certidn  specifications,  a  farm-house  and  buildings,  but  subject  to  certain 
extras,  alterations,  or  additions,  which  might  be  made  as  in  the  agreement 
mentioned ;  and  that  the  time  mentioned  in  the  agreement  for  the  com- 
pletion of  the  works  should  be  of  the  essence  of  the  contract,  so  that  if 
pits,  should  not,  on  said  1st  of  December,  1867,  roof  in,  and  on  said  15th 
of  May,  1868,  complete  and  make  fit  and  ready  for  occupation,  respectively, 
the  said  works,  pits,  should  pay  to  defts.  as  and  for  liquidated  damages  tha 
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sum  of  £3  for  every  day  from  and  after  the  said  Ist  of  December,  1867, 
and  15th  of  Hay,  1868,  respectively,  until  sach  day  as  the  said  works 
should  be  roofed  in  and  completed,  respectively,  and  defts.  might  deduct 
such  snm  of  £3  per  day  from  any  moneys  which  might  be  dne  at  any  time 
from  the  defendants  to  pits,  or  obtain  payment  of  the  same  in  any  way  thej 
might  think  fit : — Heldf  that  pits,  undertook  to  execute  not  only  the  works 
specified,  but  also  all  alterations  within  the  time  prescribed  in  the  contract, 
and  that  it  was  no  implied  condition  of  the  contract  that  the  alterations 
should  be  such  as  could  reasonably  be  completed  within  this  time. — Jona 
V.  Sf.  John's  College  Oxford,  40  L.  J.  Q.  B.  80. 

Damages — For  loss  of  bargain — Sale  of  equitable  tntered. — H.  was 
entitled  to  the  royalty  of  certain  mines  under  nn  agreement  for  the  lease  of 
the  same  for  a  term  of  years.  The  agreement  contained  a  clause  against 
assigning  or  subletting  the  demised  premises  without  the  consent  of  the 
reversioners.  The  executors  contracted  to  sell  the  testator's  interest  in  the 
royalty  to  the  defendants,  and  applied  to  the  lessors  for  their  consent  to  the 
assignment,  which  they  were  willing  to  give,  provided  the  defendants 
would  execute  a  duplicate  of  it  A  consent  subject  to  a  proviso,  that 
defendants  should  not  assign  without  the  lessors*  consent,  was  prepared  and 
signed  by  the  lessors,  but  owing  to  a  delay  on  the  part  of  defendants  in 
signing  the  duplicate,  the  consent  was  withdrawn.  Before  the  consent  was 
withdrawn,  defendants  contracted  to  sell  "their  interest  in  the  royalty" 
to  plaintiff  Nothing  was  said  by  defendants  at  the  time  of  the  agreement 
of  the  consent  of  the  lessors  being  necessary  to  the  assignment^  no  difficulty 
being  anticipated.  The  lessors,  however,  refused  to  consent  to  any  assign- 
ment, and  defendants  were  unable  to  complete  their  contract : — Held,  that 
the  case  was  governed  by  the  rule  in  Flureau  v.  ThorrddU^  2  W.  Bl.  1078, 
and  that  plaintiffs  could  not  recover  damages  for  the  loss  of  their  baigaio, 
but  only  the  amount  of  their  deposit  with  interest,  and  the  expenses 
Incurred  in  the  investigation  of  the  defendant's  title.  Quoore^  whether 
under  the  agreement  any  covenant  for  title  on  the  part  of  defendants  oodd 
be  implied.  [Note  for  reference:— j^n^eU  v.  Fitch^  38  L.  J.  Q.  B.  304.]— 
Bain  v.  Fothergill,  40  L.  J.  Ex.  34. 

NxGLiGEKCE — Master  and  servant — Defect  in  machinery — Ignttranee  of 
servant  —Pleading. — Declaration  by  plaintiff  as  administratrix  of  O.  W., 
deceased,  that  defts.  were  owners  of  a  machine  about  which  deceased  was 
employed  to  do  work  for  them,  and  in  the  course  of  his  employment  it 
was  necessary  for  him  to  get  into  the  machine;  that  by  the  negligence 
and  default  of  defts.,  the  machine  was  constructed  unsafely  and  in  a 
defective  and  improper  manner,  and  was,  by  reason  of  not  being  sofficieDtly 
guarded,  in  an  unsafe  and  unfit  condition  for  being  used  and  enteted, 
which  defts.  well  knew ;  and  by  reason  of  th$  premises,  and  also  by  reason, 
as  defts.  well  knew,  of  no  sufficient  or  proper  apparatus  having  been 
provided  by  defts.  to  protect  deceased,  while  employed  about  the  machine, 
from  injury  arising  from  the  unsafe  and  unguarded  state  thereof  while 
deceased  was  in  the  course  of  his  employment  the  machine  was  suddenly 
put  in  motion,  and  caused  injuries  to  him  whereof  he  died.  On  demurrer: 
— Held,  that  it  was  not  necessary  to  aver  in  the  declaration  that  the 
deceased  was  ignorant  of  the  defective  state  of  the  machine,  that  beii^ 
involved  in  the  allegation  of  deft's  negligence;  and  further,  that  the 
averments  suffiiciendy  alleged  that  the  accident  was  the  result. uf  the 
negligence  of  defts.—  Wailing  v.  Oasiler,  40  L.  J.  Ex.  43, 
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Estoppel — Ratijicatum  of  forged  signaiure — Agreement  against  ptMie 
policy, — J.  indorsed  to  pit  a  promissory  note,  bearing  a  signature  which 
he  stated  to  be  deft's,  but  which  was  a  forgery.  Shortly  before  the  note 
became  due,  pit.,  hearing  from  deft,  that  the  signature  was  a  forgery, 
threatened  to  prosecute  J.;  whereupon  deft.,  to  prevent  his  doing  so, 
said  that  he  would  pay  the  money,  and  signed  a  memorandum  to  the 
effect  that  he  held  himself  responsible  for  the  note,  describing  it  as 
bearing  his  signature,  and  of  a  certain  date.  Pit  having  sued  deft 
upon  the  note,  the  Judge  ruled  that  deft  had  ratified  the  forged 
signature,  and  directed  a  verdict  for  pit : — Held,  (per  Kelly,  C.  B., 
Channel,  6.,  and  Pigott,  B.,  diss,  Martin,  B.),  that  this  ruling  was 
wrong,  because  deft's  arrangement  was  not  a  ratification  of  a  signature, 
writtei^  by  an  agent  claiming  to  have  authority  from  deft  in  that  behalf 
but  an  agreement  upon  deft.'s  part  to  become  liable  on  the  bill  in  con- 
sideration of  pit's  forbearing  to  prosecute  J.,  which  agreement  was  void  as 
against  public  policy ;  and  further,  because  no  act  in  its  inception  illegal 
and  void,  such  as  a  forgery,  can  be  ratified  by  matter  subsequent;  and  that 
deft  was  not  estopped  from  setting  up  the  forgery  as  a  defence  to  the 
action. — Brook  v.  Hook,  40  L.  J.  Ex.  50. 

FoBEiON  Enlistment  Act,  1870 — Contract  to  furnish  and  lay  sub- 
marine cable  along  parts  of  the  coast  of  France. — By  s.  8  of  the  Foreign 
Enlistment  Act,  1870,  if  any  person  within  Her  Majesty's  dominions,  with- 
out Her  Majesty's  license,  despatches  any  ship  with  intent  that  the  same 
shall  be  employed  in  the  military  or  naval  service  of  any  foreign  state  at 
war  with  any  friendly  state,  the  ship  in  respect  of  which  any  such  offence 
is  committed  and  her  equipment  shall  be  forfeited  to  Her  Majesty: — Held, 
that  a  vessel  despatched  to  furnish  and  lay  a  submarine  telegraph  cable 
along  certain  parts  of  the  French  coast  between  Cherbourg  and  Verdun  was 
not  despatched  to  be  employed  in  the  military  service  of  France. 
Application  to  release  such  a  vessel  granted,  but  without  costs  and 
damages. — The  Iniemationalj  40  L.  J.,  Adm.  1. 

Bill  of  Exchange — Forged  consideration — Misrepresentation  by  indorsee. 
— S.,  a  cotton  broker  of  New  Orleans,  was  in  the  habit  of  sending  cotton 
over  to  England,  and  pit  was  in  the  habit  of  accepting  his  bills,  in  con- 
sideration of  the  assietnment  to  him  of  bills  of  lading  of  the  cotton.  In 
1870,  in  the  course  of  this  business,  a  bank  to  whom  two  bills  of  S.  on  pit 
were  endorsed,  sent  them  for  plt.'s  acceptance,  and  with  the  bills  they  sent 
a  memorandum,  "  The  Bank  holds  bills  of  lading  for  504  bales  of  cotton." 
Pit  accepted  the  bills,  and  retiring  them  before  they  came  due,  received  the 
bills  of  lading,  and  went  to  the  captain  of  the  ship  on  his  arrival  and  pre- 
sented the  bills  of  lading,  which  turned  out  to  be  forgeries: — Heldy  that 
notwithstanding  the  representation  in  the  memorandum  sent  by  the  bank, 
pit  could  not  call  on  the  bank  to  repay  him  the  value  of  the  bills. — Leather 
V.  Simpson,  40  L.  J.  Ch.  177. 

Succession  Doty — Foreign  domicU  of  testator — Funds  under  protection 
of  English  law. — When  a  testator  domiciled  abroad  directs  a  part  of  his 
residuary  personal  estate  which  is  to  be  invested  in  English  securities  in  the 
names  of  English  trustees,  to  be  set  apart  to  answer  a  life  annuity,  and  on 
its  determination  to  fall  into  the  residue,  the  increase  of  benefit  accruing  on 
the  death  of  the  annuitant  to  the  residuary  legatees  is  not  a  succession 
within  the  operation  of  section  5  of  the  Succession  Duty  Act     [Note  for 
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'Rderencei—Attomep'Oen.  v.   Wallace,  35  L.J.  CL  124;  L.R  1  Ch.  Ap. 
l.]'^Callanane  v.  Campbell,  40  L.  J.  Ch.  195. 

CoNTRiBUTOEy — Transfer  of  skarei — Irregulariip. — ^In  1859  R,  a 
director  of  the  A  Insurance  Company,  sold  his  shares  to  M.,  who  was 
desirous  of  qualifying  for  a  director,  at  par,  and  executed  a  transfer  to  him, 
but  by  arrangement  between  the  parties  the  purchase  money  was  not  to  be 
paid  if  the  company  was  wound  up  within  two  years.  The  deed  of  settle- 
ment required  the  consent  of  the  directors  to  be  given  to  every  transfer  of 
shares,  and  that  every  person  who  might  have  been  approved  by  the  board 
of  directors  as  a  holder  of  any  shares  in  the  company,  and  to  whom  any 
transfer  should  have  been  made,  should  within  a  limited  time  execute,  at 
the  office  of  the  company,  or  at  such  other  place  as  the  board  of  directors 
should  reasonably  require,  a  deed  of  covenant  to  abide  by  the  rules  of  the 
company,  whereupon  such  person  should  become  a  shareholder.  The  con- 
sent of  the  directors  to  the  transfer  of  B.'s  shares  to  M.  was  given  at  a  board 
meeting  at  which  a  director,  who  by  arrangement  with  M.  was  to  take  some 
of  the  shares,  was  present  and  acting;  there  was  no  register  of  shareholdera, 
but  the  transfer  was  entered  in  the  list  of  transfers,  and  the  name  of  the 
transferee  was  returned  to  the  Registrar  of  Joint  Stock  Companies  for 
registration;  but  the  transferee  did  not  execute,  and  was  not  required  bj 
the  directors  to  execute,  the  deed  of  covenant  Two  years  afterwards  the 
company  was  ordered  to  be  wound  up,  and  subsequently  an  application  was 
made  to  place  B.  on  the  list  of  contributories  on  the  ground  that  the  transfer 
was  not  bona  fide,  and  that  the  provisions  of  the  deed  of  settlement  with 
respect  to  transfers  had  not  been  complied  with.  The  first  ground  having 
&iled: — Held,  rev.  decision  of  the  Master  of  the  Rolls,  first,  that  the 
presence  of  a  director  at  the  board,  who  was  interested  in  the  transfer,  did 
not  invalidate  the  consent;  and,  secondly,  that  the  non-execution  of  the 
deed  of  covenant  by  the  transferee  did  not  invalidate  the  transfer,  it  not 
being  the  duty  of  the  transferor  to  see  that  the  requirements  of  the  deed  in 
this  respect  were  complied  with;  and  consequently  that  R  was  not  liable 
as  a  eontributory. — Ee  The  Agriculturist  Cattle  Insurance  Co.;  BusKs  Cast, 
40  L.  J.  Ch.  205. 

Will — Illegitimate  children — Deceased  wife's  sister — Bequest  to  "  children' 
of, — In  construing  a  will,  a  gift  to  "  children  "  may  include  a  class  of  boUi 
legitimate  and  illegitimate  children,  provided  you  find  expressed  in  the  will 
a  sufficiently  strong  probability  of  intention  that  the  illegitimate  children 
shall  take.  Testator,  by  his  will,  described  his  daughter  as  Mary,  the  wife 
of  John  Crook,  and  spoke  of  him  as  her  present  husband.  The  daughter 
was  the  sister  of  the  deceased  wife  of  John  Crook.  There  were  children  of 
Mary  Crook  by  John  Crook  living  at  the  date  of  the  will,  whom  the  testator 
recognised  as  grandchildren,  and  no  other  children  of  Mary  Crook: — Hdd, 
that  such  children  took  under  a  bequest  to  "  the  children  or  child  of  mj 
said  daughter,  Mary  Crook."— CWxwfc  v.  HiU,  40  L.  J.  Ch.  216. 

Lex  loci  contractus  and  lex  fobi — Contract  in  BaUma—Bad- 
ruptcy  in  England, — An  Englishman,  domiciled  in  Batavia,  in  contempla- 
tion of  marriage,  executed,  according  to  the  forms  of  the  Dutch  Indian 
Civil  Law  which  prevails  there,  a  notarial  deed,  whereby  he  in  effect 
settled  a  sum  of  money  on  his  wife  to  her  separate  use.  The  deed  was 
not  registered  in  Batavia;  it  was  proved  in  the  evidence  that  soch  a 
contract  was  valid  by  the  law  of  Batavia  as  between  the  husband  and 
wife,  but  that  it  would  not  have  any  effect  with  regard  to  thini  parties 
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but  from  the  day  on  which  it  was  registered.  The  husband  afterwards 
became  bankrupt  in  England,  and  the  wife  ckimed  to  prove  against  his 
estate: — Held,  that  the  non-registration  in  Batavia  did  not  affect  the 
▼aliditj  of  the  contract  there,  but  only  postponed  any  claim  the  wife  might 
have  against  her  husband's  estate,  to  the  claims  of  all  other  creditors;  that 
the  question  of  the  priorities  of  creditors  inter  se  was  governed  by  the  law 
of  the  country  where  the  bankruptcy  took  place;  and,  therefore,  that  the 
wife  was  entitled  to  prove  pcuri  passu  with  the  other  creditors  against  her 
husband's  estate. — JEx  parte  Mdboum;  in  re  JUdboum,  40  L.  J.  Bankr.  25. 

Njbouoencb — Liability  for  injury  to  passengers — Contract  to  carry  over 
line  of  other  company — Running  powers. — Pit  purchased  a  ticket  from 
defts.,  a  railway  company,  entitling  him  to  travel  from  C.  to  C.  An 
intermediate  portion  of  the  journey  was  along  the  railway  of  the  T.  V.  Co., 
over  which,  by  Act  of  Parliament,  defts.  had  running  powers  upon  payment 
of  certain  tolls;  the  whole  of  the  trafiBic  arrangements  being  left  by  the  Act 
under  the  control  of  the  T.  Y.  Co.  On  that  portion  of  the  line,  the  train 
of  defts.  in  which  pit.  was  travelling  ran  into  a  train  of  the  T.  V.  Company, 
aud  pit  was  injured  by  the  colfision,  which  was  owing  solely  to  the 
negligence  of  the  servants  of  the  T.  Y.  Company  in  sending  on  their  own 
train  without  proper  tail  lights,  and  in  allowing  deft.'s  train  to  proceed 
upon  the  same  line  of  raUs  too  soon  after  their  own  train  without  giving 
any  warning  to  the  driver  of  defendants'  train: — Held,  aff.  judgment  of  the 
Court  of  Q.  B.,  that  defts.  were  liable  for  the  negligence  of  the  T.  Y.  Co. — 
Thomas  v.  Ehymney  Rail  Co,  (Ex.  Ch.),  40  L.  J.  Q.  B.  98. 

Sale  of  Shabes — Stock  exchange  rules — Ultimate  purchaser — Novation. 
— ^The  plaintiff's  brokers  sold  on  his  behalf  on  the  Stock  Exchange  certain 
shares  to  deft,  a  jobber,  for  next  account  day.  Messrs  F.  and  Co.,  brokers 
on  the  Stock  Exchange,  had  been  instructed  by  one  S.  to  purchase  shares 
of  the  same  description  for  the  same  account  S.,  not  wishing  to  take  a 
transfer  of  the  shares,  procured  one  G.  to  consent  to  be  transferee  of  them 
in  consideration  of  a  sum  of  money.  On  the  name  day  F.  and  Co.  issaed 
a  ticket  containing  their  name  and  address,  as  the  issuers  thereof,  and  that 
of  Q.,  as  the  person  to  whom  the  shares  were  to  be  transferred.  This 
ticket,  coming  through  various  intermediate  parties  into  deft's  hands,  was 
by  him  passed  to  pit's  brokers.  Pit  made  no  objection  to  the  name,  and 
executed  a  transfer  of  the  shares  to  G.  G.  turned  out  to  be  a  man  of 
straw.  CaUs  being  subsequently  made  on  the  shares,  pit  was  obliged  to 
pay  them.  Neither  Messrs  F.  and  Co.,  nor  deft  were  aware  that  G.  was 
not  a  substantial  person.  Pit  now  sought  to  recover  the  amount  he  had 
been  compelled  to  pay  from  deft:  ffeld,  (aff.  decision  of  the  Court  of 
Exch.),  that  the  action  was  not  maintainable:  (Per  Cockbum,  C.  J., 
Keating,  Mellor,  M.  Smith,  and  Brett,  JJ.)  Deft  had  performed  his 
contract  in  accordance  with  the  rules  of  the  Stock  Exchange  by  passing  a 
name  as  that  of  the  ultimate  purchaser,  to  which  no  objection  was  made, 
and  into  which  the  shares  were  transferred.  Per  Blackburn,  J. — The 
vendor  has  no  right  to  object  to  the  name  given,  inasmuch  as  the  mere 
transfer  of  the  shares  into  such  name  does  not  exonerate  the  ultimate 
purchaser  from  his  obligation  to  indemnify  the  vendor  against  calls ;  and 
deft  having  complied  with  the  rules  of  the  Stock  Exchange  by  passing  a 
ticket  issued  by  members  of  the  Stock  Exchange,  and  containing  the  name 
of  a  person  to  whom  the  shares  were  to  be  transferred,  and  actually  were 
transferred,  and  the  price  of  them  having  been  paid,  deft.'s  contract  was 
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fully  perfonned.— 1/(M^  v.  Paine,  (Ex.  Gh.),  24  L.  T.  Bep.  N.  S.  149; 
40  L.  J.  a  P.  121. 

Stamp  Duty— rram/er  ofSharei--^5  Geo.  3,  c  185—"  rranrfer:'-'k 
deed  executed  by  four  persons  entitled  to  personal  estate  under  a  will,  par- 
porting  to  operate  as  a  transfer  and  release  to  each  of  the  four  (by  two  of 
them  who  were  the  executors,  in  pursuance  of  an  agreement  for  partition) 
of  shares  in  various  railway  companies  forming  part  of  testatoi^s  estate,  is 
chargeable  with  only  four  stamp  duties  of  30s  each,  notwithstanding  that 
the  effect  of  the  deed  may  be  to  vest  in  each  of  the  four  persons  stock  in 
eight  or  nine  different  companies.  Per  Martin,  B. — Such  a  deed  is  not  a 
deed  of  transfer,  and  is  properly  chargeable  with  one  35s  stamp  duty  only. 
— Freemdn  v.  Commistioners  of  hUand  Revenue,  40  L.  J.  Ex.  85. 

Incohb  Tax->J  ds  6  Vict.,  e.  36,  &  102,  and  schedule  t.  A.D.—Goal 
d/wn  levied  by  Corporation  of  Brighton. — Commissioners  empowered  by  Act 
of  Parliament  to  levy  a  duty  on  every  ton  of  coal,  culm,  etc.,  landed  on  the 
beach  at,  or  brought  into  and  consumed  within  the  town  of  Brighton,  for 
the  purpose  of  erecting  and  maintaining  groyns  against  the  inroads  of  tht 
sea,  were  by  a  later  Act  authorised  to  form  from  these  coal  dues^  and  from 
other  rates  they  were  then  also  empowered  to  levy,  a  common  fund  for  tbe 
purposes  of  lighting,  watching,  etc,  as  well  as  for  the  maintenance  of 
groyns : — Held,  that  income  tax  was  payable  in  respect  of  the  coal  dues  so 
leyied.— Attorney-General  v.  Black.  40  L.  J.  Ex.  89. 

Administration  of  Estate — East  and  West  India  Dock  Stock — Bonw 
Tenant  for  life  and  remainderman. — ^Testator  bequeathed  a  sum  of  East  aod 
West  India  Dock  stock  to  life  tenants  and  others  in  succession.  Some 
time  after  his  death  bonuses  were  declared  upon  the  stock.  On  8th  Feb, 
1865,  by  an  order  made  in  a  suit  for  the  administration  of  the  estate,  tbe 
bonuses  were  invested  in  bank  £3  per  cent,  annuities,  and  the  dividends 
thereon  directed  to  be  paid  to  the  tenants  for  life.  On  12th  Jan.,  1871, 
that  investment  order  was  discharged  : — Held  by  Stuart,  V.C,  that  the 
bonuses  were  income  and  not  capital  of  the  estate,  and  belonged  to  the  life- 
tenants. — Dafe  V.  Hayes^  40  L.  J.  Ch.  244. 

Company — Directors — Interest  in  contract — Reversed  decree. — ^The  rule 
which  prohibits  a  director  of  a  company  or  any  firm  of  which  he  is  a 
member  from  deriving  profit  from  a  contract  with  or  work  done  for  the 
company  may  be  set  aside  by  express  stipulation  between  the  parties.    6j 
one  of  the  articles  of  association  of  the  I.  Company,  it  was  provided  that 
the  oflSce  of  a  director  should  be  vacated  if  he  should  contract  or  participate 
in  the  profits  of  any  contract  with  the  company,  or  in  the  profits  of  any 
work  done  for  the  company,  without  declaring  his  interest;  and  no  director 
so  interested  should  vote  at  any  meeting  or  on  any  committee  of  the 
directors  or  any  question  relating  to  such  contract  or  work.     C,  who  was 
a  member  of  a  firm  of  stockbrokers,  and  also  a  director  of  the  L  Gompanj, 
proposed  to  sell  to  his  company  railway  debentures  at  a  price  considerably 
higher  than  the  price  at  which  his  firm  had  agreed  to  place  them  for  the 
railway  company,  and  at  the  meeting  of  directors  at  which  his  proposal 
was  taken  into  consideration,  he  stated  that  he  had  an  interest  in  the  sale 
of  the  debentures,  but  not  the  amount  of  such  interest.     The  proposal  was 
accepted,  and  C.'s  firm  cleared  a  large  profit  out  of  the  transaction: — ^^^t 
reversing  the  decree  of  the  Vice-Chancellor,  that  the  firm  were  entitled  to 
keep  it     Where  money  has  been  paid  under  a  decree  which  is  afterwards 
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reTeraedy  it  most  be  repaid  with  interest — Imperial  Mercantile  CredU 
Auociation  v.  Coleman^  40  L.  J.  Ch.  262. 

Company — Dividend  out  of  capital — Order  to  refund  under  the  Com' 
panics  Act,  18<)2. — An  order  may  be  made  under  s.  165  of  the  Compauiea 
Act,  1862.  in  a  pure  voluntary  winding  up.  That  section  applies  to  a  case 
where  all  tne  shareholders  were  parties  to  the  transaction  under  which  the 
director  obtained  the  money  the  refunding  of  which  is  in  question.  Where 
a  dividend  was  declared  by  a  general  meeting  of  an  insurance  company 
upon  a  mere  statement  of  receipts  and  payments,  without  any  statement  of 
the  amount  of  the  liabilities  of  the  company,  or  estimation  of  the  risks,  or  of 
any  profit  and  loss  account,  and  where  the  statement  of  receipts  included 
items  which  were  mere  debts,  and  had  not  been  actually  received,  it  was 
held  that  the  dividend  was  improperly  made,  and  one  of  the  directors  was 
ordered  to  pay  to  the  liquidator  the  amount  of  the  dividend  on  his  shares. 
— In  re  County  Marine  Insurance  Co,;  Kance^s  case,  40  L.  J.  Ch.  'Ill, 

Banker  and  Custombb — Custody  of  documents — Consequential  damage. 
— J.  deposited  for  safe  custody  some  certificates  of  railway  shares,  with  his 
bankers,  with  whom  he  had  an  account,  on  which  they  charged  a 
commission.  The  certi6cates  were  placed  in  a  strong  box,  of  which  the 
manager  of  the  bank  had  uncontrolled  care.  The  manager  sold  the  shares, 
and  forged  transfers.  J.  sued  the  railway  companies  and  purchasers,  for 
the  purpose  of  having  his  name  restored,  as  holder  of  the  shares.  He 
obtained  a  decree,  but  without  costs,  the  costs  being  refused  principally 
upon  the  ground  that  the  railway  companies  had  sent  letters  to  J., 
informing  him  that  the  transfers  had  been  addressed  to  him,  in  accordance 
with  his  instructions,  to  the  care  of  the  manager  of  the  bank;  to  which 
letters  the  manager  forged  answers.  J.  then  claimed  against  the  bankers 
for  the  amount  of  the  costs  which  he  had  thus  incurred: — Held,  that 
though  the  bankers  were  bailees  for  reward,  and  had  committed  gross 
negligence  in  leaving  the  certificates  in  the  unwatched  control  of  their 
manager,' still  the  costs  in  question  were  not  the  natural  and  necessary 
consequences  of  their  neglect,  and  therefore  could  not  be  charged  against 
them. — In  re  United  Service  Go,,  (Lim,);  JohnstorCscase,  40  L  J.  Ch.  286. 

Merchant  Shipping  Acts— i 7  and  18  Vict.,  c,  104,  ««•  2,  242,  432, 
4S3 — Collisions — Suspension  of  master's  eertijicate — Definition  of  **  ship."-^ 
The  word  "  ship*'  in  25  and  26  Vict.,  c.  63,  s.  33,  applies  to  a  vessel 
which  substantially  goes  to  sea  and  only  uses  oars  as  an  auxiliary  power, 
and  where  a  collision  took  place  between  a  steam  ship  and  a  fishing  coble 
of  ten  tons  burthen,  twenty-four  feet  in  length,  decked  forward  only,  with 
two  movable  masts^  and  a  sail  for  each;  and  was  accustomed  to  go 
twenty  miles  out  to  sea,  and  to  remain  out  for  some  hours  at  a  time,  and 
was  usually  under  sail,  but  was  sometimes  propelled  by  oars  when 
convenient,  it  was  held  to  be  a  collision  between  two  ships  within  that 
section. — Ese  parte  Ferguson  and  Hwckeson,  40  L.  J.  Q.  B.  105. 

Railway  Company — Liability  for  injury  to  passengers — Negligence, — 
Where  the  execution  of  a  work,  which,  if  carefully  and  properly  done, 
need  not  result  in  accident  to  passers  by,  is  entrusted  to  skilled  and  proper 
workmen,  there  is  no  obligation  on  a  railway  company  whose  line  adjoins 
the  work,  to  take  special  precautions  to  avert  from  their  passengers  a  danger 
which  can  only  be  apprehended  on  the  supposition  that  the  workmen 
engaged  will  do  their  work  negligently;  at  all  events,  if  the  company  have 
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no  control  over  the  workmen,  and  are  otherwise  not  responsible  for  thor 
acts;  and,  per  Lord  Westbary,  not  even  if  those  proper  and  skilled  workmen 
were  employed  directly  by  the  company. 

Pit.,  while  travelling  by  defts'.  railway,  was  injured  by  the  M  of 
an  iron  girder,  which  was  being  placed  over  part  of  the  railway,  b 
the  knowledge  of  defts.,  and  in  the  construction  of  works,  which 
were  to  be  executed  partly  to  their  satisfaction,  but  were  not  noder 
the  control  of  the  defts.  It  was  proved  that  the  work  was  danger- 
ous, though  no  girder  had  ever  fallen  befora  It  was  also  proTed 
that  generally  when  work  of  such  a  nature  was  being  carried  on  oTer  a 
railway,  the  company  posted  a  signal  man,  either  to  warn  the  work-people 
of  the  approach  of  a  train  and  to  stop  them,  if  they  were  nnder  the  control 
of  the  railway  co.,  or  to  warn  the  driver  of  the  train  so  as  to  stop  the  tnin, 
before  incurring  any  danger;  and  this  precaution  was  not  adopted.  By 
consent,  a  verdict  had  been  entered  for  pit,  with  leave  to  set  it  aside,  etc, 
on  the  ground  that  there  was  not  sufficient  evidence  of  defts*.  negligence, 
the  Court  to  be  at  liberty  to  draw  references  of  fact,  and  to  adjo(Q;e  npon 
the  evidence: — Heldf  by  the  House  of  Lords,  that  the  Court  were  to  fiod 
such  a  verdict  as,  in  their  judgment,  a  jury  ought  to  have  found  upon  the 
evidence;  and  that  though  there  was  evidence  npon  which  a  jury  might 
find  negligence,  the  Court  sitting  as  a  jury  were  at  liberty  to  find  and  did 
find  that  the  defts.  had  not  been  guilty  of  negligence. — Daniel  v.  Meir.  Bjf. 
Co.,  40  L.  J.  C.  P.  121  (House  of  Lords). 

Railway  and  Canal  Traffic  Act  1854,  s.  2 — Undue  preference- 
Collecting  parcels — Admission  of  company*s  oivn  carts  to  staHon  when  elostd 
to  others, — A  railway  company  established  receiving  houses  in  various  parts 
of  the  metropolis,  where  they  received  parcels,  and  despatched  them  twtrf 
evening  to  their  goods  station  to  go  by  the  train  that  night.     P.,  a  printe 
carrier,  also  had  receiving  houses  for  the  collection  and  despatch  of  paroeb  in 
like  manner.     The  company  fixed  an  hour  in  the  evening  after  which  no 
parcels  could  be  received  at  their  goods  station  for  despatch  that  night; 
but,  though  they  rigidly  adhered  to  this  rule  with  respect  to  parcels 
brought  by  P.,  their  own  carts  systematically  came  from  their  reeeiTing 
houses  a  good  deal  later,  and  were,  nevertheless,  admitted  to  the  goods 
station,  and  the  parcels  brought  by  them  were  sent  off  that  night    It  wss 
shown  that  this  departure  from  the  rule  in  their  own  favour  was  verj 
injurious  to  P. : — Held,  that  the  departure  from  the  rule  in  their  own 
favour  was  an  undue  preference  of  themselves  within  the  Rulwsy  and 
Canal  Traffic  Act,  1854  (17  &  18  Vict,  c.  31),  s.  2:  Semble  (per  Keatiog 
and  Brett,  JJ.),  that  a  railway  company  has  no  right  to  create  a  monopoif 
in  its  own  favour,  even  to  suit  the  convenience  of  the  public;  thooghin 
determining  what  amount  of  departure  from  a  genend  rule  would  be 
justifiable,  the  public  convenience  would  be  an  element  in  the  condderatioo 
of  such  a  question :  Semble  (per  M.  Smith,  J.),  that  the  preference  woald 
not  have  been  "  undue"  within  the  meaning  of  the  Railway  and  Can^ 
Traffic  Act,  1854  (17  &  18  Vict.,  c.  31),  s.  2,  if  it  had  been  shown  that  the 
reasonable  convenience  of  the  public  could  not  be  satisfied  without  it,  and 
that,  if  no  practicable  arrangement  could  be  made  by  which  the  eaay&AOM 
of  the  public,  and  the  private  interests  of  the  other  carriers  could  both  be 
satisfied,  the  private  interests  of  the  carriers  would  have  to  be  subordinated 
to  the  convenience  of  the  public. — Palmer  v.   London,  Brighkmi  f^^ 
South  Coast  By.  Co.,  24  L.  T.  Rep.  N.  a  135;  40  L.  J.  C.  P.  133. 
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CoNTBACT — Ojfer  and  acceptance — Non-arrival  of  letter. — Defendant 
applied  to  pits.,  a  joint  stock  company,  for  an  allotment  of  shares  in  the 
company.  Pits,  allotted  him  certain  shares,  and  a  letter  was  posted  by  their 
secretary,  annonndng  the  fact  of  such  allotment  This  letter  never 
reached  deft.  Deft,  not  paying  the  deposit  dae  on  allotment,  pits', 
secretary  wrote  to  him  asking  his  attention  to  the  matter,  and  on  his 
stating  that  he  had  never  received  any  answer  to  his  application,  a  fresh 
letter  of  allotment  was  sent  to  him.  He  refused,  however,  to  pay  the 
deposit,  not  considering  himself  bound,  and  an  action  was  commenced 
against  him  for  the  purpose  of  recovering  such  deposit.  The  jury  found 
that  the  second  letter  of  allotment  was  not  sent  within  a  reasonable  time 
after  the  application  for  shares: — Held,  that  deft,  was  not  bound  by  the 
acceptance  of  his  application  contained  in  the  first  letter,  inasmuch  as  it 
never  reached  hint  Dunlop  v.  Higgiru,  July  2,  1847,  9  D.  1407;  aff. 
Feb.  24,  1848.  6  BelFs  Ap.  105,  1  H.  L.  Cas.  381  distinguished  and 
discussed: — [Note  for  Reference:  Guthrie's  Erskine'a  Principles,  290.] 
British  and  American  Telegraph  Company  v.  Colson^  23  L.  T.  Rep.  N.  S. 
868;  40  L.  J.  Ex.  97. 

Contract  by  Lettsbs — Acceptance  of  offer  wiJth  a  variation, — Where  a 
contract  is  composed  of  an  offer  by  letter  and  an  acceptance  of  the  offer  by 
letter,  if  the  offer  is  clear  and  unambiguous,  and  the  party  who  answers  it 
wishes  to  add  to  it  any  condition  or  qualification,  the  onus  rests  upon  him 
of  stating  clearly  and  precisely  what  that  condition  or  qualification  is;  if 
the  answer,  though  ambiguous,  is  capable  of  being  construed  as  an 
acceptance  pure  and  simple,  of  the  offer,  the  party  making  the  offer  is 
justified  in  acting  upon  it  in  that  sense. — English  and  Foreign  Credit  Co, 
V.  Arduin  (House  of  Lords),  40  L.  J.  Ex.  108. 

Vendob  and  Pubchaseb — Bestrictive  covenant — Nvisance — National 
schools — Adjoining  property — Injunction, — C.  being  entitled  to  a  conveyance 
of  a  piece  of  land,  subject  to  a  covenant  by  him  with  E.,  his  vendor,  not  to  do 
or  suffer  anything  to  be  done  which  should  be  a  nuisance  to  K  or  his  tenants, 
etc.,  the  occupiers  of  the  adjoining  property  put  up  for  sale  and  sold  the 
land  in  lots  subject  to  a  condition  in  the  terms  of  the  covenant,  and  the 
purchaser  of  each  lot  entered  into  a  covenant  with  C.  not  to  do  or  suffer 
anything  to  be  done  which  should  be  a  ''  nuisance ''  to  E.  or  any  of  the 
tenants,  etc.,  *'  of  the  adjoining  property  or  the  houses  to  be  built  thereon.*' 
Upon  bill  filed  by  several  of  the  owners  of  the  lots  to  restrain  the  establish* 
meot  of  a  National  Parochial  School  on  one  of  the  lots: — Hdd,  first,  that 
the  words  *'  adjoining  property  "  in  the  last  mentioned  covenant  meant  the 
property  adjoining  the  lots  purchased,  and  accordingly  the  owner  of  any 
lot  was  entitled  to  enforce  the  covenant  against  the  owner  of  any  other  lot. 
Secondly,  that  the  word  "  nuisance  "  meant  only  a  legal  nuisance  for  which 
an  action  would  lie,  and  that  the  establishment  of  a  National  School, 
although  it  would  injure  and  depreciate  the  adjoining  property,  was  not  a 
nuisance  within  the  meaning  of  the  covenant,  but  the  bill  was  dismissed 
without  costs,  on  the  ground  that  another  site  might  have  been  chosen  so 
a8  to  avoid  annoyance. — Harrison  v.  Good,  40  L.  J.  Ch.  294. 

Pbobatb — Citing  heir-ai4aw — Wills  affecting  personally  and  realty  nnt 
^  Mtme.— The  Court  has  no  jurisdiction  under  20  &  21  Vict,  c  77,  s.  61, 
to  determine  the  validity  of  a  will  in  respect  of  realty,  unless  the  same  will 
which  regulates  the  disposition  of  the  per-sonalty  also  regulates  that  of  the 
realty.     A  domiciled  Scotchman  entitled  to  personalty  and  also  to  realty 
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in  England,  executed  a  will  and  two  codicils  affecting  the  reahj,  aH  Tilld 
by  the  law  of  Scotland,  bnt  the  will  only  valid  by  the  law  of  Eoglaod. 
The  ezecntora  propounded  this  will  and  codicils,  and  cited  the  co-heiressess- 
at-law  to  see  proceedings: — Held^  that  as  the  disposition  of  the  realty  is 
England  was  regulated  by  the  will  only,  aod  that  of  the  personalty  by  the 
will  and  codicils,  this  Court  had  no  jurisdiction  to  make  a  decree  binding 
on  the  realty  in  England. — Campbell  ▼.  Lacy,  40  L.  J.  Pr.  and  Matr.  22. 

Ci»VKNANT — To  pay  premiums  on  a  policy  of  assurance — JFinding-up  of 
the  assurance  company, — Where  there  is  a  covenant  to  pay  the  premioms  on 
a  policy  of  assurance  in  an  insurance  company,  and  the  company  has  beeo 
ordered  to  be  wound  up  since  the  date  of  the  covenant,  the  covenantee  hu 
no  equity  to  sustain  a  bill  praying  that  the  amount  of  the  premiums  may 
in  future  be  paid  to  him. — Gamiss  v.  Heinke,  40  L.  J.  CL  306. 

Cheque — Postdated — Stamp — Evidence. — A  cheque  payable  to  M.  or 
order,  and  indorsed  by  M.  to  plaintiff,  who  received  it  on  the  4th  of  Nov- 
ember, is  admissible  as  evidence  in  an  action  by  plaintiff  against  the  drawer, 
although  it  be  dated  the  5th  of  November,  and  although  it  bear  a  Id  stamp 
only.  In  determining  what  is  the  requisite  stamp  on  a  draft  payable  to 
order  ''on  demand,"  so  as  to  make  it  admissible  in  evidence,  the  instrument 
alone  is  to  be  looked  to>  and  the  Stamp  Acts  in  mentioning  the  date  of  a 
bill  mean  the  date  expressed  on  its  face.  [Note  for  reference: — Emanuei 
V.  EoberU,  9  R  and  S.  126;  Whistler  v.  Forster,  14  C.B  N.S.  248;  32 
L.  J.  C.P.  161.]— ^iiZZ  V.  aSullimn,  Q  B.  40  L.J.  Q.B.  141. 

Stock  Exghamob — Ultimate  purchaser — Splitting  tided — Primty  of 
contract. — On  13th  April,  1866,  deft.,  through  his  brokers  C.  &  Co.,  par- 
chased  100  shares  in  a  company,  registered  under  the  Companies  Act,  1^62, 
of  a  jobber,  for  the  account  or  settling  day,  the  26th  April  Before  the 
day  arrived,  he  requested  his  brokers  to  carry  over  the  contract  to  the  next 
account  day,  the  15th  May.  On  the  14th  May,  the  brokers  passed  a  Ucket 
with  deft.*s  name  as  purchaser  of  the  shares.  This  ticket  was  split  or 
divided,  according  to  the  practice  of  the  Stock  Exchange,  and  a  part  or 
split  for  fifteen  shares  was  handed  to  the  brokers  of  pit,  who  was  the 
ultimate  seller  of  that  number  of  shares.  Fit.  thereupon,  on  15th  Maj, 
executed  a  deed  of  transfer  to  deft,  in  the  proper  form,  and  delivered  tlte 
transfer  and  the  share  certificates  to  defb.'8  brokers,  who  accepted  them  on 
behalf  of  deft,  paid  pit's  brokers  the  price  of  the  shares,  and  forwarded 
the  transfer  and  certificates  to  deft.  Deft  refused  to  accept  the  shares,  aod 
the  company  having  stopped  payment  pit  was  made  a  contributory  aod 
compelled  to  pay  (^Is: — Held,  that  the  transactions  above  stated  were 
evidence  of  a  contract  by  which  deft,  as  purchaser  of  the  fifteen  shares,  vas 
bound  to  indemnify  pit  against  the  calls  made  in  respect  of  them. — Bo»m§ 
V.  Shepherd  (Ex.  Ch.),  40  L.  J.  Q.B.  129. 

Contributory — Purchase  of  shares  in  name  of  trustee, — EL  aod  C, 
officers  of  an  unregistered  company,  purchased  shares,  and  caused  them  to 
be  registered  in  the  name  of  Y.,  agreeing  to  indemnify  him  from  calls,  the 
object  of  using  the  name  of  the  trustee  being  stated  to  be  the  concealoieot 
of  the  fact  that  E.  and  C.  were  dealing  in  the  company's  shares  Tbe 
beneficial  interest  in  the  shares  afterwards  became  K.*s  alone.  Three  jears 
after  the  purchase  the  company  was  ordered  to  be  wound  up: — Hdd,  that 
K.  could  not  be  placed  upon  the  list  of  contributories. — In  re  Oreai  Whal 
Bury  Mining  Company;  King^s  case,  40  L.  J.  Ch.  361. 
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Tn  a  recent  article  we  stated  the  grounds  which  lead  us  to  the  con- 
viction that  there  are  two  classes  of  men,  and  two  only,  who,  for  their 
own  sakes,  ought  to  come  to  the  Bar — ^those,  viz.,  whose  personal 
qualities  render  them  independent  of  circumstances,  and  those  whose 
circumstances  render  them  independent  of  personal  qualities.  Let  us 
now  resume  the  theme  from  the  professional  point  of  view;  and 
inquire,  not  who  ought  to  enter  the  body  for  their  own  sakes,  but 
whom  the  body,  for  its  sake,  ought  to  assimilate.  At  first  sight  it 
seems  that,  in  virtue  of  the  entire  identity  between  the  interests 
of  the  projfession  and  its  members,  the  solution  of  the  one  ques- 
tion most  necessarily  be  the  solution  of  the  other;  and  that  he 
who  ought,  for  his  interest,  to  come  to  the  Bar,  ought,  for  the  interest 
of  the  Bar,  to  be  allowed  to  come  to  it.  Absolutely,  it  no  doubt  is  so ; 
and  the  ultimate  question  which  remains  for  us  is.  How  shall  we 
admit  these  two  classes  of  men,  and  exclude  all  others?  But,  before 
proceeding  to  this  question,  there  are  two  or  three  considerations 
which  we  must  present  to  our  readers,  because,  to  some  extent, 
they  define  its  character,  and  may  consequently  serve  to  explain 
the  suggestions  for  its  practical  solution  which  we  mean  to  offer. 
It  by  no  means,  follows  that,  though  none  but  self-supporting  men 
ought  to  be  admitted,  therefore  all  self-supporting  men  ought  to  be 
admitted ;  or  admitted  in  the  condition  in  which  they  offer  themselves. 
The  Bar  has  been  hitherto,  and  it  is  to  be  hoped  will  ever  continue  to 
he,  a  body  of  honest  men,  of  competent  lawyers,  and  of  cultivated 
gentlemen.  It  is  desirable,  therefore,  that  it  should  adopt  the  best 
guarantees  within  its  reach,  that  its  candidates  shall  possess  the 
qualities,  moral,  intellectual,  and  sesthetical,  which  go  to  make  up 
these  characters.  Now,  it  is  perfectly  clear  that  a  man  who  is  in  no 
danger  of  coming  to  pecuniary  grief — nay,  who  may  be  likely  enougli 
to  improve  both  his  circumstances  and  his  social  position  by  joining 
Its  ranks — may  be  deficient  in  personal  qualities,  in  one  or  other  of 
these  directions,  or  even  in  all  of  them,  to  so  great  an  extent  as  to 
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render  it  highly  inexpedient  that  its  ranks  should  be  opened  to  him. 
A  man  of  deeply  blemished  moral  character,  however  able  or  instructed, 
would  not,  we  believe,  be  likely  to  find  his  account  in  coming  to  the 
Bar.  Agents  would  shun  him,  from  the  suspicion  which  his  advocacy 
could  not  fail  to  cast  on  the  causes  which  he  advocated.  Less  flagrant 
or  notorious  forms  of  moral  shortcoming,  however,  might  not  wholly 
forbid  a  certain  measure  of  professional  success,  but  success  of  a 
kind  which,  though  immediately  profitable  to  the  individual,  would  be 
extremely  hurtful  to  the  character  of  the  body  to  which  he  belonged. 
Yov  such  cases,  amongst  others,  the  ballot  box  was  originally  provided; 
and  for  them,  though  scarcely  for  any  others,  it  is  still  the  appropriate 
remedy.  The  fact  of  its  existence  has  hitherto  superseded  the  necessity 
of  anything  beyond  its  formal  use. 

But  putting  such  grave  objections  and  stem  remedies  aside,  there 
are  cases  of  far  more  frequent  occurrence  which  call  for  the  erection 
of  temporary  barriers  around  the  Bar.  As  we  said  before,  any  honest 
man  whose  knowledge  of  Scotch  law  and  legal  practice  is  sufficiently 
accurate  and  extensive,  whose  head  is  hard  enough  to  set  professional 
skull-crackers  at  defiance,  and  whose  stomach  can  digest  Mr  Blair's 
buns,  is  armed  with  all  the  appliances  requisite  for  the  enjoyment  of 
a  fair  measure  of  what  he,  and  his  friends,  are  very  likely  to 
regard  as  success.  He  may  push  his  'way  rapidly  into  practice,  and  if 
his  practice  be  large  enough,  and  stick  by  him  long  enongh,  he  can 
scarcely,  with  fairness,  be  refused  the  crowning  honours  of  the  pro- 
fession. In  due  time  he  must  take  his  seat  on  the  Bench,  carrying 
alono:  with  him  the  now  incurable  defects  of  his  early  training.  The 
exhibition  of  these  defects,  hurtful  to  the  profession  whilst  he  was 
at  the  Bar,  tend  on  the  Bench,  and  still  more  in  Parliament, 
(if  by  an  unlucky  chance  he  should  become  Lord  Advocate)  to 
degrade  the  public  service.  Nor  are  the  social  shortcomings  of 
such  men  less  disastrous,  if  we  bear  in  mind  the  prominent 
position  which  is  necessarily,  and  properly,  conceded  to  them. 
Their  sadly  mistaken  expenditure  contributes  to  vulgarise  the  social 
circle  which  they  ought  to  refine  by  their  simplicity  and  adorn  by  their 
taste.  We  are  far  from  being  blind  to  the  many  sterling  qualities  by 
which  these  superficial  defects  are,  so  often,  more  than  compensated;  and 
still  farther  from  desiring  that  the  men  who  exhibit  them  should  be  per- 
manently excluded  from  a  profession  for  which  they  exhibit  so  much 
aptitude.  In  the  interests  of  that  profession,  however,  and  not  less  in 
their  own,  we  protest  against  their  admission  till  they  have  sacrificed 
to  the  Graces.  Every  available  efibrt  must  be  made  to  civilise  them; 
and  we  maintain  that  by  educational  appliances  sufficiently  sharp,  com- 
prehensive, and  elevated,  they  can  be  civilised,  just  as  certainly  as  a 
dragoon  can  be  taught  to  hold  up  his  head,  or  a  diplomatist  to  speak 
French.  We  are  not  insensible  to  the  difficulty  of  supplying,  even  in 
early  manhood,  that  acquaintance  with  the  minor  ways  of  the  world 
which  cannot  generally  be  possessed  by  those  who  are  the  architects  of 
their  own  fortunes.     Still,  in  this,  as  in  other  matters,  the  back  is  made 
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for  the  burden,  and  here  we  are  only  dealing  with  those  whose  backs  are 
strong.  To  men  of  real  ability,  if  they  really  wish  it,  the  diflSculty  of  self- 
culture  is  no  more  insurmountable  in  this,  than  in  any  other  direction. 
In  proof  of  our  assertion,  we  need  only  to  call  to  mind  the  fact  that 
some  of  the  most  finished  gentlemen  in  Europe,  in  every  generation, 
have  always  been  self-made  men;  or,  if  we  desire  a  larger  induction 
than  that  which  individual  instances  afford,  how  few  Jesuits  are  not 
gentlemen  in  externals? — and  yet  all  Jesuits  are  no  more  born  gentle- 
men, than  all  gentlemen  are  bom  Jesuits.  The  thing  then  is  to  be 
done;  and,  if  insisted  on,  no  doubt  will  be  done.  But  like  other 
effects  it  involves  an  adequate  cause,  and  the  only  adequate  cause  tliat 
can  be  imposed  is  education,  in  a  very  high  and  complete  sense.  Now 
such  education,  as  all  fathers  of  families  know  to  their  cost,  involves  a 
pecuniary  expenditure  which  must  prove  a  very  heavy  burden  in  the 
case  of  many,  whose  way  to  the  Bar  it  is  most  undesirable  to  render 
more  thorny  than  it  is  at  present  By  way  of  compensation  for  ^ 
the  additional  educational  training  which  seems  requisite,  we  would 
suggest  that,on  the  production  of  an  exceptionally  high  educational  tes- 
timonial, all  admission  fees  should  be  remitted — with  the  exception,  of 
course,  of  those  payable  to  the  Widows'  Fund,  which  are  a  mere 
pecuniary  investment  Persons  furnished  with  this  qualification  (the 
degree  of  LL.D.,  or  the  existing  LL.B.  degree  with  honours,  or  whatever 
else  may  be  fixed  upon,)  would  thus  be  admitted  to  the  profession  as  a 
species  of  Foundationers,  whose  contribution  would  be  the  honour  and 
credit  which  they  were  expected  to  do  it.  Admitted  gratis,  or  nearly  so, 
like  the  Foundationers  of  onr  great  public  schools  and  colleges,  to  them 
would  be  entrusted  the  task  of  maintaining  the  intellectuad  character 
of  the  institution,  and  so  intimate  is  the  relation,  on  the  whole, 
between  high  intellectual  and  social  qualities,  that  its  social  character 
would,  we  believe,  be  equally  safe  in  their  hands.  Such  then  is  mesh 
number  one  of  our  Professional  Net  Let  us  turn  to  mesh  number 
two. 

The  leading  objection  that  is  always  made  to  all  proposals  for  the 
elevation  of  the  educational  standard  of  the  Bar  is,  that  severe 
examinations  would  exclude  from  it  a  class  of  men  whose  presence  is 
very  desirable  for  themselves,  for  the  profession,  and  for  the  country — 
namely,  men  of  large  private  means.  Such  men,  it  is  said,  could  not 
be  expected,  and  at  any  rate,  in  point  of  fact,  would  not,  as  a  rule, 
take  the  trouble  of  preparing  for  very  difficult  or  searching  examinations. 
By  screwing  up  your  examinations,  then,  it  is  said,  you  have  but  a 
doubtful  gain,  seeing  that  the  intellectual  character  of  the  Bar  has  been 
pretty  weU  maintained  hitherto  by  the  cultivation  which  generally  falls 
to  the  share  of  the  class  of  men  who  come  to  it,  whereas  you  have  a 
certain  loss,  because  you  exclude  from  it  those  who  now  mainly  support 
i^i  at  least  as  regards  its  material  resources  and  social  prestige — the 
only  men,  indeed,  whose  presence  is  a  pure  and  certain  gain  to  every- 
body. We  have  always  been  fully  alive  to  the  force  of  this  objection ; 
ftud  we  feel  it  more  strongly  now  than  ever,  because  the  changes  about 
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to  be  made  in  the  system  of  admission  and  promotion  in  the  Army 
mast  greatly  diminish  its  attractions  to  men  of  this  class,  and  will, 
necessarily,  send  a  flood  of  them  to  the  Bar.     If  the  examination  system 
be  extended,  in  all  its  rigonr,  to  the  diplomatic  service,  the  Bar  will  be 
the  only  remaining  training  school  for  those  who  cannot  be  compelled 
to  work;  and  as  in  d^  country  like  this,  snch  men  mnst  always  continue 
not  only  to  exist,  but  to  exercise  no  inconsiderable  inflaence  on  the 
community,  for  good  or  evil,  it  is  sorely  most  undesirable  that  this  hst 
door  should  be   shut   against  them.      As  r^ards  the  professioo, 
again,  the   interests  of  the  Library  alone  forbid  the  thought  of 
any   diminution   of  the   present   resources   of   the   Bar.      But  it 
appears  to  us  that  the  objection,  in  all  its  aspects,  admits  of  being 
obviated  by  the  very  simple  expedient  of  giving  to  our  intrants  the 
option  either  of  the  high  examination  and  low  fees  we  have  indicated, 
or  else  of  a  lower  examination  and  higher  fees.    We  should  thus  have 
men  entering,  so  to  speak,  ''on  the  Foundation,"  or  not,  as  theyfound 
convenient;  and  the  experience  of  our  English  schools  and  coU^es 
affords  a  sufficient  guarantee  that  no  difficulty  would  be  found,  in  after 
life,  in  the  two  classes  of  men  associating  on  terms  of  perfect  social 
and  professional  equality.    The  acknowledged  intellectual  superiority 
of  the  one  class  is,  in  short,  the  natural  set-off  against  any  degree  of 
social  superiority  which  might  exist  on  the  part  of  the  other  class,  and 
a  set-off  which  would  be  far  more  willingly  accepted  than  any  amount 
of  mere  professional  superiority  which  a  comparison  of  fee-books  might 
ultimately  exhibit    The  arrangement,  so  far  from  weakening,  would 
thus  tend  to  reinforce  that  bond  of  brotherhood  by  which,  in  times 
past,  the  members  of  the  Scottish  Bar  have  been  so  happily  knit 
together.    To  men  of  fortune,  who  do  not  propose  to  practice  law  as  a 
profession,  the  present  examinations  have  not  proved  burdensome, 
whilst  they  have  pretty  fairly  maintained  the  character  of  the  body  as 
a  learned  profession.     Let  these  examinations,  then,  be  retained  in  the 
meantime,  and  ultimately  let  the  pass-degree  of  LL.B.,  if  it  should  he 
converted  into  an  honour  degree,  or  let  the  bachelor's  degree,  if  we  can 
revive  the  doctorate,  or  whatever  else  may  be  fixed  on  as  the  minor 
standard,  be  imposed  as  a  minimum  examination,  coupled  with  fees 
sufficient,  at  any  rate,  to  make  up  for  the  fall  in  v^ue  of  money,  since 
the  present  entrance  fees  were  fixed,  together  with  any  loss  which  might 
arise  to  the  Library  from  the  lower  fees  exacted  from  those  who  entered 
the  profession  "with  honoura"    If  the  higher  examination  for  those 
whom  we  have  called  Foundationers  were  kept  high  enough,  there  can  he 
little  doubt  that  the  present  examination,  even  with  the  higher  fees 
attached  to  it,  would  continue  to  be  the  general  avenue  to  the  profession. 
Both  its  pecuniary  and  its  social  interests  would  thus  have  all  the  safe- 
guards which  they  have  at  present;  its  intellectual  character  would 
be  elevated ;  and  none  would  be  excluded  from  it,  except  those  who 
were  destitute  both   of  personal  and   material  guarantees  against 
misfortune.  J.  L 
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PROFESSOR  LORIMBR'S  INTRODUCTORY  LECTURE,  1871.' 

MOKABCHT,   REPUBLICANISM,  AND  DEMOGBACT. 

It  has  been  my  custom  to  spend  the  first  hoar  of  otir  coming  together, 
when  your  attention  could  not  well  be  concentrated  on  more  special 
subjects  of  study,  in  discussing,  in  a  popular  manner,  what  seemed  to 
be  the  leading  public  question,  or  public  event,  of  the  day.  The  prac- 
tice is  one  to  which  I  shall  probably  adhere,  because  in  addition  to 
awakening  a  speculative  interest  in  the  studies  on  which  you  are  about 
to  enter,  it  has  the  further  advantage  of  reminding  you  that  these 
studies  bring  you  to  the  very  threshold  of  practical  life. 

For  several  reasons,  the  subjects  which  I  have  hitherto  selected  for 
this  purpose  have  been,  almost  exclusively,  of  external  interest 
The  period  during  which  I  have  occupied  this  chair  has  been 
peculiarly  rich  in  external  events.  In  addition  to  many  minor  occur- 
rences which,  in  other  times,  would  have  appeared  to  us  of  first-rate 
importance — ^such,  for  example,  as  the  Danish  war — it  has  embraced 
the  concluding  portion  of  the  great  American  civil  war,  the  epoch- 
making  seven- weeks -campaign  of  1866, and  finally,  the  Franco-Prussian 
contest  for  European  supremacy.  That  I  should  speak  of  such 
absorbing  topics  was  inevitabla  Then  eschewing,  as  I  do,  the  very 
appearance  of  party  leanings,  I  judged  it  more  convenient  that  any 
opinions  which  I  might  entertain  on  questions  of  internal  politics 
should  be  gathered  as  inferences  from  the  principles  which  I 
ultimately  enunciated,  than  that  they  should  be  expressed  in  words 
which  might  possibly  mislead  those  who  knew  me  as  little  as 
you  do  at  present. 

But,  gentlemen,  there  are  questions  which  are  both  of  external  and 
internal  interest,  which  affect  us  not  only  as  members  of  the 'great 
brotherhood  of  nations,  but  as  an  individual  nation,  and  as  individual 
men — ^nay,  which,  from  the  peculiar  conditions  of  the  society  in  which 
we  live,  may  come  to  aflect  us  more  specially  and  more  deeply  than 
almost  any  of  our  neighbours.  When  questions  of  this  class  assume 
the  ascendant:  when  they  are  in  all  men's  mouths  and  in  all  men's 
thoughts:  when  you  cannot  look  at  a  newspaper  without  coming  in 
contact  witli  them :  when  they  have  inv&ded  the  workshop,  and  threaten 
to  shake  the  very  foundations  of  society:  they  cannot  too  soon  be  made 
the  subjects  of  your  earnest  study;  and  I  cannot  embrace  too  early  an 
opportunity  of  entering  upon  the  task  of  enabling  you,  in  so  far  as  I 
may  be  able,  to  bring  them  to  the  tests  of  Reason  and  of  Nature.  Now, 
it  is  needless  to  conceal  from  ourselves  the  fsLCt  that  that  vast  category 
of  social,  political,  and  economical  questions  which  group  themselves 
around  the  words,  "  Monarchy,  Republicanism,  and  Democracy,"  have 
already  assumed  this  character,  and  are  asserting  it  more  emphatically 
every  day  that  we  live. 

In  saying  this,  I  am  far  from  wishing  to  insinuate  that  there  is,  at 
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this  moment,  any  wide-spread  feeling  of  dissatisfaction,  or  deeply 
seated  passion  for  political  change,  in  this  country.  On  the  contrary, 
I  believe  that  there  never  was  a  more  general  feeling  of  contentment 
For  the  last  eighteen  months,  more  especially,  the  hearts  of  all 
rational  men  and  women  have  been  overflowing  with  thankfulness  for 
the  exceptional  blessings  of  peace  and  tranquillity  which  we  have  con- 
tinued to  enjoy;  and  which,  in  so  large  a  measure,  we  owe  to  the 
venerable  institutions  under  which  we  live.  The  great  personal 
virtues,  together  with  the  judicious  and  dispassionate  character  of  our 
Queen,  have  singularly  endeared  her  to  her  subjects;  and  from  the 
preference  which  she  has  exhibited  for  this  portion  of  her  realm,  she 
has  come  to  be  regarded  by  us  as  a  native  sovereign,  in  a  more 
immediate  sense  than  any  of  her  predecessors  since  the  Union  of  the 
Crowns.  It  is  scarcely  possible  to  imagine  a  line  of  conduct  more 
fitted  to  exhibit  the  advantages  which  an  old,  complicated,  refined,  and 
luxurious  society  may  derive  from  the  permanent  influences  which 
centre  in  a  single  hereditary  head,  than  that  which  has  been  con- 
sistently pursued  by  Her  Majesty,  from  her  early  accession  to  the 
present  hour.  Exposed  to  ''that  fierce  light  which  beats  upon  a 
throne  and  blackens  every  spot,"  the  life  of  royalty,  in  the  quietest 
times,  is  one  of  peculiar  difficulty.  And  yet  I  doubt  whether  there  is 
one  of  us  who  could  mention  a  private  life,  which,  if  it  were  to  be 
lived  over  again,  would  call  for  fewer  changes  than  the  Queen's^ 

What  is  true  of  the  highest  person  in  the  realm  may,  with  no  very 
serious  deductions,  be  said  not  only  of  her  own  family  and  of  the  circle 
which  she  and  her  lamented  husband  have  more  immediately  influenced, 
but  of  the  great  body  of  the  nobility.     From  the  tendency  which  has 
been  exhibited  to  reduce  the  legislative  functions  of  the  House  of 
Lords  to  mere  formalities,  it  is  not  surprising  that  the  more  active 
spirits  among  its  younger  membei-s  have  come  to  regard  them  with 
some   degree   of  indifference,  and   have   occasionally  preferred  the 
excitements  of  the  chase  or  of  the  race-course  to  what  their  fathers 
regarded  as  their   "Parliamentary  duties."     There   is  nothing  so 
dull  as  meaningless  routine;    there  is  nothing  so    depressing  as 
compulsory  inactivity;   and  it  is  true,   I  fancy,  that  the  House  of 
Lords,  as  a  whole,   has  experienced   a  certain  degree  of  relaxation 
from  these   enervating   influences.      But   it  is  our  want    of  trust 
in   them,  more  than  anything  they  have  either  done  or  neglected, 
which  is  rendering  the  Peers  untrustworthy;   and  which,  to  many, 
seems  now  to  call  for  the  external  reinforcement  of  their  ranks.    One 
trembles  to  think  that  the  time  may  come,  when  the  custom  which  is 
creeping  upon   us  of  sending  up  the  members  of  the   House  of 
Commons  pledged  to  the  course  they  are  to  pursue,  and  the  votes 
that  they  are  to  give,  on  all  the  leading  questions  of  the  day,  hy 
degrading  them  from  the  position  of  representatives  to  that  of  dele- 
gates, shall  produce  corresponding  effects  on  the  lower  branch  of  the 
legislature.     When  we  bear  these  unfavourable  influences  in  mind, 
and  reflect  on  the  exceeding  corruption  and  immorality  which  bas 
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commonly  taken  hold  of  an  idle  aristocracy,  we  cannot  but  marvel  at 
the  manly  and  self-denying  zeal  for  the  public  service  exhibited  in 
this  conntry,  by  the  richest  aristocracy  the  world  ever  saw.  Nor  is 
the  better  and  more  generous  portion  of  the  nation  insensible  to  this 
fact.  On  the  contrary,  so  strong  and  general  is  the  feeling  of  grati- 
tude to  this  class  of  persons,  for  the  unrequited  sacrifices  which  they 
incur  in  the  performance  of  duties  for  which  leisure,  education,  and 
knowledge  of  the  world  have  given  them  a  special  aptitude,  that  there 
is,  I  believe,  only  a  very  small  minority  of  envious  and  ill-conditioned 
persons  who  desire  any  great  or  immediate  change  in  their  position. 

Still  it  cannot  be  doubted  that  there  are  many  to  whom  it  would  be 
in  the  last  degree  uncharitable  to  apply  such  epithets  as  thesCi  who 
hold  the  opinion  that  republicanism  is  a  better  form  of  government 
than  constitutional  monarchy,  and  who  regard  repubUcanism  as  syno- 
nymous with  democracy,  by  which  they  mean  a  more  or  less  immediate 
levelling  down  of  all  distinctions,  social  and  political,  and  an  entire 
equalisation  of  external  meana 

In  proceeding  to  consider  this  opinion,  let  me  first  call  your  atten- 
tion to  the  two  separate  propositions  which  it  couples  together,  because 
it  is  the  mixing  up  of  these  two  propositions,  more  than  anything  else, 
which  has  involved  modem  politics  in  confusion.  The  first  proposition 
— that  republicanism  is  preferable  to  monarchy — raises  for  discussion 
what  may  fairly  be  regarded  as  an  open  question ;  but  it  is  a  question 
that  is  open,  only  because  it  admits  of  being  separated  from  the  second 
proposition  which  affirms  the  necessary  identification  of  republicanism 
with  democracy.*  So  long  as  we  keep  within  the  bounds  of  nature, 
there  is  no  form  of  government  which  is  either  right  or  wrong  on 
principle.  Up  to  this  point,  all  political  questions  are  questions  of 
expediency.  "The  form  that's  best  administered,"  that  is  to  say, 
which  admits  of  being  made  the  vehicle  of  the  highest  freedom  to  the 
whole  community — ^for  that  is  the  ultimate  end  of  all  forms — "is  best." 
Now  there  is,  as  it  seems  to  me,  no  violation  of  nature's  laws  neces- 
sarily implied  in  a  form  of  government  which  ignores  the  hereditary 
principle,  either  as  regards  the  head  of  the  State,  or  the  other  branches 
of  the  legislature;  and  that  was  all  that  was  meant  by  republicanism, 
either  by  the  ancient  publicists  or  by  the  speculative  politicians  of  our 
own  Commonwealth.  The  existence  of  an  organic  society,  in  which  all 
the  relations,  and  consequent  distinctions,  which  nature  has  established 
between  its  respective  members,  and  all  the  natural  consequences  of 
these  relations  and  distinctions,  shall  be  fully  recognised,  is  perfectly 
conceivable  under  an  elective  president  or  presidents,  and  under  a 
chamber  or  chambers  similarily  chosen;  and  this  either  for  life  or 
any  shorter  period  that  may  be  found  most  convenient  Any  prefer- 
ence, then,  which  I  may  have  for  constitutional  monarchy,  in  the  pre- 
sent circumstances  either  of  this  country  or  of  any  other,  no  more 

* ''  La  B^publiqoe  on  la  Democratic,  ideatifite  Tune  k  Tautre  par  I'id^  modeme.** 
Emile  Aooitas.    "  La  R^pabliqae,"  p.  52. 
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entitles  me,  as  a  scientific  jnrist,  to  condemn  republicanism  than  a 
similar  preference  for  Episcopalianism  would  entitle  me,  as  a  theologian, 
to  condemn  Presbyterianism,  so  long  as  I  am  unable  to  show  holy 
writ,  either  for  or  against,  either  of  them.  Nature  is  the  Bible  of  the 
politician,  in  the  only  sense  in  which  we  can  speak  of  politics  here; 
and  where  nature  is  silent  we  are  still  in  the  r^on  of  expediency, 
and  not  of  principle.  I  consequently  never  can  understand  what  men 
mean  when  they  tell  me  that  they  are  Monarchists  or  Bepublicans,  on 
principle. 

Even  in  dealing  with  questions  of  expediency,  there  is,  no  doubt, 
always  one  right  solution,  and  one  only.     Here,  as  eveiywhere  else, 
though  error  be  multiform,  truth  is  ona    But  even  supposing  this  one 
right  solution  to  have  been  arrived  at,  it  is  a  solution  the  truth  of 
which  is  not  necessary  and  permanent,  but  accidental  and  contingent^ 
for  the  simple  reason  that  it  is  conditioned  by  time,  and  place,  and 
race,  and  historical  tradition  and  custom,  and  I  know  not  how  many 
more  of  what  we  call  circumstances.    What  is  good  for  my  race  or 
my  nation  may  be  bad  for  another  race  or  another  nation ;  and  what 
is  good  for  my  race  and  nation  at  one  time  may  be  bad  for  them  at 
another.    All  that  we  .can  say  is,  that  the  nearer  we  come  to  the  same 
causes,  the  greater  will  be  the  probability  of  the  same  efiecta     For 
example — ^republics  have  hitherto  been  found  to  be  most  realisable  in 
very  small  communities,  and  in  new  and  thinly-peopled  countiiea 
The  reasons  are  obvious.     In  a    small  country — one  of  the  old 
Hanseatic  towns  or  smaller  Swiss  cantons  we  shall  say — the  personal 
qualities  of  every  individual  are  known  to  every  other  individual,  just 
as  they  are  in  a  family;  and  the  best  men — the  most  intelligent  and 
experienced-— come  to  the  front  with  scarcely  any  artificial  organisation 
at  all;  whereas,  in  large  communities,  such  men  are  apt  to  withdraw 
from  the  rude  struggles  and  mean  intrigues  of  parties,  or  to  have  their 
voices  drowned  by  mere  vulgar  bellowing.     Permanent  arrangements 
for  giving  prominence  to  men  of  cultivation  at  all  events,  if  not  of 
ability,  become  matters  of  far  higher  importance  in  the  latter  case 
than  in  the  former.     Again,  new  and  thinly-peopled  countries, ''  Where 
whosoever  has  four  willing  limbs,  finds  food  under  his  feet  and  an 
infinite  sky  over  his  head,  can,''  as  Mr  Carlyle  has  said,  "  do  without 
governing."    They  scarcely  have  any  hereditarily  cultivated  class 
to  whose  leisure  the  public  may  lay  claim.     In  them,  therefore,  when 
independent,  republicanism  is  almost  the  necessary  form  of  govern- 
ment, and  necessity  is  the  safest  of  all  guides  to  what  is  natural,  and 
— as  natural — ^right     Of  all  countries  in  the  world,  in  so  far  as  the 
previous  experience  of  mankind  goes,  the  two  countries  least  suited  for 
republican  government  are  probably  France  and  England.    Even  as 
regards  them,  however,  all  that  one  can  say  is,  that  republicanism  is 
condemned  by  history  and  experienca     But  it  is  not  condemned  bj 
nature;  and  consequently  its  success,  though  in  the  last  degree  unlikely, 
is  not  impossibla 
As   regards   democracy,    however,    meaning    thereby  a  form  of 
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government  and  of  social  life  in  which  there  shall  be  no  distinction 
whatever  between  man  and  man,  either  inherited  or  acquired, 
where  there  shall  be  neither  rich  nor  poor,  high  nor  low,  but  where 
all  shall  be  equal  and  each  shall  be  independent — ^the  case  is  different 
That  is  a  form  of  existence  the  realisation  of  which  is  not  difficult 
or  improbable,  but  impossible;  and  this  not  now  or  here,  but  always 
and  everywhere.  The  ordinary  relations  and  distinctions  of  social 
existence,  of  which  political  relations  and  distinctions  are  merely  the 
reflex,  result  from,  and  rest  upon,  facts  and  laws  of  nature  which  are 
as  permanent  as  those  which  govern  the  changes  of  the  seasons,  the 
ebb  and  flow  of  the  tides,  or  the  alternations  of  light  and  darkness. 
The  inequalities  of  human  fortune,  which  the  democrat  proposes  to 
abolish,  are  God's  work  and  not  man's;  and  what  Qod  has  made 
unequal,  man  cannot  equalise.  So  long  as  there  is  wisdom  and  folly, 
strength  and  weakness,  industry  and  indolence,  vice  and  virtue,  there 
will  be  rich  men  and  poor  men,  full  men  and  empty  men,  men  who 
are  up,  and  men  who  are  down.  That  dependence  and  independence 
are  but  relative  terms,  seems  to  be  implied  in  the  doctrine  of 
**  Fraternity,"  which  has  always  formed  part  of  the  democratic  creed. 
Absolute  dependence  is  shut  out  by  the  fact  of  separate  existence; 
and  absolute  independence  has  been  felt  to  be  equally  irreconcilable 
with  the  conditions  of  human  existence,  or  indeed  of  existence  of  any 
kind  in  a  universe  in  which  all  being  is  intertwined.  But  the 
equality  of  dependence  and  independence,  which  is  regarded  as  the 
very  essence  of  that  doctrine,  is  just  as  unrealisable  in  a  world  in 
which,  from  the  mere  inequality  of  natural  powers,  there  must  always 
be  some  who  have  more  to  give  than  they  need  to  ask,  and  others  who 
must  ask  more  than  they  can  give.  The  paternal  and  filial  relations, 
as  I  endeavoured  to  explain  on  a  former  occasion,  not  only  precede 
the  fraternal  relation,  but  define  it  and  modify  it,  in  all  the  forms  of 
its  manifestatioa 

From  all  this,  however,  it  by  no  means  follows  that,  in  particular 
countries  at  particular  times,  there  may  not  be  a  diversity  of  external 
conditions  by  which  the  effect  of  nature's  law  of  inequality  is  artifi- 
cially exaggerated.  The  familiar  instances  of  slavery  and  castes,  by 
which  impassable  lines  of  social  demarcation  have  been  established, 
will  at  once  occur  to  you;  and  it  must  be  conceded  that  the  right  of 
full  and  free  activity — the  one  fundamental  human  right  in  which  all 
others  originate — has  been  interfered  with,  at  least  as  often  by  exag- 
gerating natural  inequalities,  as  by  ignoring  them.  Though  we  may 
dismiss  democracy,  then,  on  principle,  and  have  done  with  it, 
scientifically  as  a  form  either  of  social  or  political  existence,  in  a  manner 
in  which  we  cannot  dismiss  republicanism,  it  does  not  follow  that  we 
shall  be  justified  in  dismissing,  along  with  it,  all  those  claims  for 
greater  equalisation  which,  very  unfortunately  for  their  acceptance  by 
the  more  cautious  and  rational  portion  of  mankind,  are  usually 
associated  with  it.  However  great  may  be  the  follies  and  crimes  to 
which  some  of  these  claims  have  led,  they  are  not  stricken  throughout 
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by  the  verdict  of  "  Nonsense,"  which  we  do  not  hesitate  to  retom  to 
the  demand  for  absolate  Levelling.  Even  as  regards  property,  the 
enquiry  whether  its  distribution  be  at  variance  with  the  well-being, 
spiritual  and  material,  of  a  particular  community  at  a  particular  time, 
is  a  perfectly  rational  and  legitimate  enquiry;  and  should  such  diver- 
gence be  discovered,  in  point  of  fact,  whether  it  be  in  the  direction  of 
accumulation  or  of  subdivision,  its  rectification  by  changes  of  the  laws, 
either  of  intestate  succession  or  of  voluntary  transmission,  is  z 
perfectly  legitimate  object  of  legislation.  Both  the  investiga- 
tion, and  the  application  of  the  results  which  the  investigation  maj 
yield,  will  always  be  processes  of  infinite  delicacy  and  difficulty. 
So  difficult  are  they,  indeed,  that,  considering  the  passions  which  thej 
must  evoke,  I  hesitate  to  say  that  they  are  even  possible;  and  it  is  fboi 
this  feeling,  probably,  that  in  some  countries,  property  has  been  per- 
mitted to  drift  into  masses  so  enormous  that,  as  regards  its  so-called 
owners,  it  has  become  little  better  than  nominal,  whilst  in  others,  by 
yielding  to  the  action  of  an  opposite  social  tide,  it  has  been  frittered 
down  into  portions  so  infinitesimal  as  greatly  to  interfere  with  its 
economical,  its  social,  and  its  political  value.  It  is  difficult  to  say 
whether  excess  of  accumulation,  or  excess  of  subdivision,  be  the  greater 
evil;  but  that  both  may  become  evils  so  great  as  to  justify  active  legis- 
lative interference,  will  be  obvious  if  we  consider  them  in  their  ultimata 
aspects.  In  politics,  it  is  generally  a  poor  way  of  arguing  to  put  ex- 
treme instances,  because  they  give  little  help  towards  the  solution  of 
questions  which  must  necessarily  be  questions  of  degrea  But  tbey 
sometimes  serve  the  purpose  of  convincing  us  that  there  are  such 
questions;  and  the  present  is  a  case  in  which  that  fEict,  either  in  the 
one  direction  or  in  the  other,  is  constautiy  forgotten.  In  proof,  then, 
that  almost  every  material  object  owes  its  value,  both  individual  and 
communal,  to  the  manner  in  which  it  is  subdivided,  take  this  instance. 
Suppose  that,  by  the  gatherings  of  many  generations,  and  a  long  life  of 
parsimony,  a  single  individual  were  to  succeed  in  adding  acre  to  acre 
till  he  had  purchased  up  the  whole  land  in  Scotland.  The  only 
possible  effect  which  the  acquisition,  in  so  far  as  it  had  any  reality  ai 
all,  could  have  upon  the  man  himself  would  be  to  bring  home  to  hiiu, 
more  forcibly  than  to  others,  the  maxim  that — - 

**  He  that  hath  enough  may  soundly  sleep: 
The  o*er-come  only  fashes  us  to  keep." 

His  life  would  resemble  that  of  one  of  his  own  factors,  with  this  differ- 
ence, that  he  would  be  burdened  with  an  impossible  task;  and  this,  if 
I  mistake  not,  is  very  much  the  life  of  some  of  the  best  and  most 
conscientious  of  our  greater  landowners,  as  the  matter  standa 

As  regards  the  community,  on  the  other  hand,  the  whole  added 
value  which  the  sense  of  property  unquestionably  gives  to  the  &ct  of 
bare  occupation,  in  every  commodity,  and  very  specially  in  land, 
would  be  lost.  Then  take  the  other  alternative;  suppose  that  ScotUod 
were  sub-divided,  so  that  each  inhabitant  should  have  an  equal  share 
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of  it  in  absolate  property.     Is  it  not  plain,  in  that  case,  that  the 
v?hole    country    would    become    a  wilderness;    and    that    nobody 
could  be  benefitted   by  an  arrangement  by  which  everybody  must 
starve?     It  is  the  same  with  every  other  commodity — with  some  even 
to  a  greater  extent  than  with  land.     Think  of  an  unlimited  accumtda- 
tion,  or  an  equal  sub-division  of  books,  or  pictures!     What^  would  be 
their  value  to  anybody  on  either  alternative?    And  what  would  be  the 
intellectual  or  sesthetical  prospects  of  a  community  whose  means  of 
culture  were  thus  locked  up  from  it,  or  destroyed  ?    It  being  plain,  then, 
that  property  owes  its  value  not  only  to  its  distribution,  but  to  its 
distribution  in  unequal  portions,  the  question  comes  to  be,  '*  By  what 
distribution  will  it  be  raised  to  its  highest  value  to  a  given  community 
at  a  given  time?"    We  need  have  no  fear,  in  determining  this  question, 
that  we  shall  sacrifice  the  interests  either  of  the  individual  to  the  com- 
munity, or  of  the  community  to  the  individual,  for  that  principle  of 
solidarite  so  well  known  to  the  economist,  and  so  often  forgotten  by 
those  politicians  from  whose  mouth  we  hear  it  oftenest,  here  comes 
into  play.     What  is  best  for  each  is  best  for  all,  and  vice  versa.    If  we 
determine  it  in  the  interest  of  either  we  shall  determine  it  in  the 
interest  of  both.    And  there  is  another  principle  of  infinite  richness  in 
economics,  which  here  also  admit  of  political  application :  I  mean  the 
principle   of  free-trade.     When    translated  from   the  language  of 
economics  to  that  of  politics,  free-trade  is  expressed  by  the  maxim. 
Lea  carriirea  ouvertes,  or,  as  Mr  Carlyle  has  at  once  Anglicised  and 
expounded  it,  **  the  tools  to  him  that  can  use  them.''    Well,  then,  the 
political  and  social,  just  like  the  economical,  value  of  property,  will  be 
greatest  when  it  is  in  the  hands  of  those  wiio  can  make  the  best  use 
of  it.     The  principle  of  our  laws  of  distribution  consequently  must  be 
neither  accumulation  nor  subdivision,  but  use,  or  rather  power  of 
using;  for  power,  in  this  sense,  is  the  measure  of  the  rights  of  the 
individual,  and  of  the  claims  which  the  community  has  on  his  servicea 
But  then  comes  the  hardest  question  of  all,  namely.  What  is  use? 
"  Man  does  not  live  by  bread  alone;"  and  it  by  no  means  follows  that 
either  the  community,  or  the  individual,  sufiers  loss  by  a  distribution  of 
property  which  fails  to  raise  it  to  its  highest  food-producing,  or  other 
directly  material  value.     Even  property  that  is  devoted  to  purposes 
of  amusement,  from  the  physical  and  spiritual  health  and  well-being 
which  it  communicates,  may  be  at  its  maximum  utility.     And  this  is 
true  not  only  when  it  is  in  the  hands  of  the  community  directly,  as  in 
the  case  of  those  people's  parks,  which  we  rejoice  to  see  springing  up 
around  all  our  larger  towns,  but  when  it  belongs  to  a  single  proprietor. 
The  yacht  which  restores  the  jaded  energies  of  a  great  public  servant 
^y  an  autumn's  cruise  in  the  Mediterranean,  or  the  flower  plot  which 
cheers  the  honest  workman  after  his  day  of  toil,  may  be  more  useful 
than  if  the  one  were  carrying  coals  to  Newcastle,  or  the  other  were 
covered  by  the  walls  of  a  neighbour's  house.     Such  then  being  the 
diversity  of  uses,  the  only  ground  on  which  any  object  can  safely  be 
pronounced  to  be  valueless  is  that,  either  from  its  quantity  or  its 
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character^  it  has  become  a  mere  n^ation  in  the  hands  of  its  proprietor. 
If  it  is  a  positive  burden  to  him,  or  actively  contributes  to  his  d^n- 
dation,  it  counts,  so  far,  as  the  opposite  of  property.  In  either  case  the 
interests  of  the  community  and  those  of  the  individual  alike  call  for 
its  transference  to  other  hands.  It  has  become  a  res  nuttiua,  or  worn, 
and  as  such  an  object  for  reappropriation. 

It  is  needless  to  shut  our  eyes  to  the  fact,  that  what  is  called 
the  ''proletariate  " — the  class  which  neither  produces  nor  possesses,  but 
simply  propagates — ^is  the  greatest  evil  of  existing  society^  or  that  we  in 
this  country  have  our  full  share  of  it  It  is  the  most  prominent  form 
that  sin  and  misery  have  assumed  amongst  us — ^the  cesspool  of  modern, 
just  as  slavery  was  the  cesspool  of  ancient  civilisation.  No  price 
which  we  can  pay  for  its  removal  will  be  too  high.  The  poor  we 
shall  have  with  us  always;  probably  because  poverty  is  necessary  k 
the  moral  discipline,  alUce  of  those  who  suffer  it,  and  of  those  who 
alleviate  it  But  if  matters  were  ordered  even  as  man  seems  capable 
of  ordering  them,  there  need  surely,  in  ordinary  circumstances,  be  no 
intermediate  suffering  class  between  the  self-supporting  workman  and 
the  victims  of  imbecility,  disease,  and  crime.  The  labourer  is  wortlij 
of  no  more  than  his  own  hire.  All  attempts  on  his  part  to  sh&R 
the  hire  of  others  are  attempts  at  robbery,  under  another  name 
But  if  opportunities  of  production  be  not  artificially  closed  against 
him,  there  always  will  be  such  a  hire;  and  if  that  hire  be  industriooslj 
earned,  and  honestly  paid,  it  will  be  such  as  not  only  to  render  life 
secure  to  him,  but  to  bring  enjoyment  and  opportunities  of  develop- 
ment  within  his  reach.  If  he  is  excluded  from  these  there  is  blame 
somewhere — ^probably  with  himself,  but  possibly  also  with  others 
Now,  in  endeavouring  to  be  just  to  democratic  claims  the  question 
which  we  have  to  consider  is  whether  this  acknowledged  greatest  evil 
admits  of  being  removed  by  a  more  equal  distribution  of  property  than 
we  possess  in  England  at  present,  and  this  without  any  counter- 
balancing loss  in  other  directions — ^whether,  in  other  words,  there  be  t 
res  nuUies,  an  unappropriated  fund  of  wealth,  of  the  kind  of  wbidi 
I  have  spoken,  which  by  wise  and  dispassionate  legislation  may  be  ^ 
spread  over  the  whole  community  as  to  secure  the  conditions  of  i 
really  human  existence  to  all  its  members,  or  to  a  larger  portion  of 
them  than  enjoy  it  at  present  ?  The  question  is  one  which  I  do 
not  profess  to  answer,  and  which  I  advise  no  man  to  attempt  to 
answer  with  the  amount  of  information  at  present  in  onr  hand& 
It  will  not  do  to  leap  to  hasty  conclusions  from  the  conditions  of 
countries  differing  from  our  own  so  greatly  as  Switzerland;  thoogh 
valuable  suggestions  may  no  doubt  be  derived  from  such  able  reports 
as  that  "  On  the  condition  of  the  working  classes  in  the  Swiss  Con- 
federation, compared  with  that  of  the  same  classes  in  England,"  pre- 
pared by  Mr  Gould,  and  recently  issued  by  the  Foreign  Offica  Before 
we  can  venture  to  approach  the  subject  legislatively  in  this  country,  we 
must  have  statistics  of  our  own,  expressly  directed  upon  it;  amongst  other 
things,  a  new  Doomsday  Book,  as  Lord  Derby  \^  suggested.    Tbcre 
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is  one  branch  of  the  enquiry,  however,. which  occupies  much  of  public 
attention,  with  reference  to  which,  even  now,  one  may  perhaps  hazard 
a  conjecture;   I  mean  the  effect  which  a  more  equal  distribution  of 
landed  property  would  be  likely  to  exercise  on  the  proletariate.     If  it 
he  true  that  such  a  measure  would  enhance  the  value  of  landed  pro- 
perty to  the  community  as  a  whole,  then  by  enriching  the  community 
it  would  unquestionably  benefit  the  poorest  portions  of  it     But  there 
are  reasons  for  believing  that  its  influence  on  their  condition  would 
not  be  immediate,  and  probably  never  could  be  very  great    The  . 
law   of  equal  inheritance  already  obtains  in  moveable  succession. 
The  laws  of  primogeniture  and  entail,  consequently;  affect  only  the 
holders  of  immoveable,  or  real  property.    Now,  if  you  will  look  back 
to  a  leading  article  which  appeared  in  the  Scotsman  newspaper — no 
despicable  source  of  information  on  such  a  subject— on  the  13th  of 
last  month  (Oct)  you  will  find  that  real  property  holds  to  moveable 
property  the  proportion  of  only  one-fifth,  and  landed  property,  exclusive 
of  house  property,  of  only  one-fourteenth.     Even  of  this  insignificant 
portion  of  the  wealth  of  the  community,  a  very  small  fraction  is  held, 
or  ever  is  likely  to  be  held,  by  the  poor,  or  even  by  persons  of  moderate 
means,  because  it  is  tied  up  from  them,  not  by  artificial  legislation, 
but  by  their  own  unconscious  prudence.    Estates  not  only  may  be  pur- 
chased at  their  market  prices  by  societies  of  working  men  for  distribu- 
tion amongst  them — they  have  actually  been  so,  and  what  was  the 
result?     Land,  it  was  discovered,  was  a  luxury,  just  like  rare  wines 
and  race  horses,  which  are  offered  to  poor  and  rich  idike  in  open  market 
every  day.     Working  men  would  no  more  buy  the  lots  of  land  than 
the  race  horses,  for  the  simple  reason  that,  to  them,  they  were  not 
worth  what  the  society  had  paid  for  them,  and  what  it  consequently 
was  compelled  to  ask  for  them  in  return;  but  they  bought  houses  to 
the  number  of  13,000  in  Birmingham  alone! 

Now  I  cannot  see  how  this'  state  of  affairs  is  to  be  altered  by 
legislative  measures,  the  effect  of  which,  if  successful,  would  be  to 
raise  the  value  of  land,  and  consequently  its  price.  Indirectly,  as  I 
have  said,  the  poor  would  benefit  by  this  rise;  because  the  community, 
as  a  whole,  would  be  enriched.  Viewed  as  an  ordinary  economical 
question,  the  proletariate  is  interested  in  the  abolition  of  laws  which 
diminish  the  value  of  land,  if  such  laws  there  be.  But  the  direct  and 
obvious  effect  of  the  diminution  of  overgrown  fortunes,  to  which  the 
abolition  of  these  laws  might  possibly  lead,  would  be  to  increase  the 
numbers  and  strengthen  the  hands  of  the  highest  and  wealthiest 
classes,  for  it  is  the  very  rich  and  not  the  very  poor  who  are  the 
I>ersonal  victims  of  inordinate  and  objectless  accumulation.  It  is  the 
younger  sons  and  daughters  of  our  great  families,  whose  activity 
is  crippled  by  being  deprived,  by  the  laws  of  primogeniture  and  entail, 
of  their  share  of  their  paternal  acres;  and  not  those  to  whom  the 
food  which  grows  on  these  acres  is  sold,  at  nearly  as  cheap  a  rate 
as  it  is  ever  likely  to  be.  When  we  look  at  it  in  this  light  we  have 
no  difficulty  in  seeing  that  the  question  of  the  redistribution  of  landed 
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property,  though,  as  I  have  said,  quite  a  legitimate  question  for  inves- 
tigation, and  verj  possibly  for  legislation,  is  scarcely  a  poor  man's 
question  at  alL  The  waste  of  property  from  over-accamnlation,  is 
waste  of  a  kind  which  he  is  the  last  to  feel;  and  I  consequ^tlr 
believe  that  the  means  of  immediately  and  extensively  assuag- 
ing his  lot  must  be  looked  for  in  altogether  different  directions. 
We  cannot  fix  prices  for  commodities  below  their  market  value,  for 
that  plainly  would  be  to  rob  the  producer,  and  check  prodnction.  We 
cannot  regulate  the  price  of  labour,  for  labour  is  a  commodity  which 
must  obey  the  same  laws  as  the  bread  and  butter  of  which  it  is  die 
source.  But  we  can  develop  our  educational  appliances,  if  need  be, 
by  an  increase  of  that  direct  taxation  which  falls  almost  wholly  on  the 
wealthier  classes;  we  can  remove  our  workmen— or,  at  all  events,  offer 
them  every  facility  for  removing  themselves  from  the  festering  lanes 
and  alleys  of  our  great  towns,  and  obtaining,  if  not  "  detached  home- 
steads," at  least  wholesome  abodes  in  the  suburbs.  These  things  done 
— not  to  dispense  them  from  work,  but  to  aid  them  in  working;  not 
to  reverse  natural  laws  in  their  behalf,  but  to  place  them  in  confonnitj 
with  them ; — ^we  must  then  trust  for  the  rest  to  that  self-help  which  b 
the  ultimate  resource  of  all  classes  and  all  individuals,  and  which  has 
never  yet  failed  men  of  Anglo-Saxon  blood  and  race. 
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The  Rvle  of  the  Law  of  Fixtures.  By  Archibald  Brovtn,  feq., 
Barrister-at-Law,  M.A,  Edinburgh,  and  B.A.,  Oxon.  LondoD: 
Butterworths.     Edinburgh :  T.  &  T.  Clark. 

Perhaps  of  all  legal  subjects  Fixtures  is  that  in  which  there 
is  least  fixed.  The  question  arises  in  many  different  aspects 
each  regulated  by  different  and  even  opposing  principles.  It 
has  place  between  heir  and  executor,  and  this  section  is  di?^- 
sified  as  the  estate  is  one  in  fee  simple  or  under  the  fetters  of 
entail  Numerous  questions  arise  as  between  landlord  and  tenant, 
and  there  again  the  object  of  the  lease  for  trade  and  mann' 
factures  disturbs  the  principle.  Real  and  personal  creditors  have  t^eir 
field  of  conflict,  and  creditors  attacking  subjects  of  a  tenant  come  in 
conflict  with  the  landlord's  right  of  hypothea  The  student  who  would 
resolve  all  such  questions  into  the  simple  fact  of  fiaity,  or  the  re- 
verse, will  soon  find  himself  in  trouble.  With  the  advancement  of 
mechanical  science,  power  has  become  omnipotent.  The  lever  and 
screw  solve  all  such  questions.  In  some  American  cities  houses  are 
made  to  order,  and  sent  home  with  as  much  care  as  formerly  were  the 
indoor  plenishing.  The  object  and  destination  of  articles  are  notr 
called  in  to  solve  questions  of  which  formerly  the  distinction  between 
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screw  and  driven  nails  were  alone  the  solvents.  The  work  above 
noted  formed  the  subject  of  two  articles  in  the  Law  Magazine  and  Law 
Review.  They  were  so  much  valued,  that  the  author  has  been  induced 
to  give  them  in  the  form  of  a  separate  volume,  and  this,  since  its 
publication,  has  received  the  commendation  of  the  public  press,  as  well 
as  the  profession.  The  work  augurs  well  for  the  future  career  of  the 
young  lawyer  who,  we  are  glad  to  notice,  like  many  of  his  com- 
peers now  at  Westminster,  acknowledges  our  northern  capital  as  his 
academical  nursery. — H.  B. 


JUDICIAL  HECKLING. 

Whatever  Lord  Neaves  does,  be  does  well  The  members  of  the  Scots 
Law  Society  had  the  good  fortune  to  have  their  session  inaugurated  by  an 
address  from  his  Lordship,  and  it  is  in  reference  to  one  point  his  Lordship 
touched  on,  that  we  desire  to  make  the  following  remarks.  We  should  not 
have  ventured  to  allude  to  a  subject  so  delicate  were  it  not  that  Lord 
Neaves'  allusion  to  it  invites  us  to  do  so,  and  that  the  feeling  at  the  Bar  is 
sometimes  rather  sore  on  the  subject  But  be  it  always  remembered  that 
we 

'  Condemn  the  fault  and  not  the  actors  of  it.' 

His  Lordship  is  reported  to  have  said — "  It  was  impossible  to  deny  that 
the  disposition  to  interpose,  and  even  to  interrupt  counsel,  was  a  fault 
which  was  too  common,  and  from  which  perhaps  only  a  few  Judges  were 
wholly  exempt  But  it  was  a  true  saying,  he  believed,  of  Chief  Baron 
Alexander,  that  no  man  who  had  not  tried  it  could  tell  the  Herculean  labour 
and  enormous  self-control  which  a  Judge  had  to  exert  in  holding  his  tongue. 
•  .  .  There  was  certainly  considerable  temptation  to  break  in  when  the 
Judge  hears  the  counsel  either  speaking  what  is  absurd,  or,  it  might  be,  not 
giving  justice  to  the  case  he  was  maintaining;  but  whatever  was  the 
temptation  it  ought  to  be  resolutely  resisted,  particularly  where  it  could 
interfere  with  the  feelings  of  the  younger  members  of  the  bar.  The  resolu- 
tion, however,  of  a  Judge  to  abstain  wholly  from  interruptions  might  be 
carried  too  far.  Sir  William  Qrant,  Master  of  the  Rolls,  was  said  to  have 
Bat  for  two  days  listening  to  counsel  arguing  as  to  the  interpretation  of  a 
certain  Act  of  Parliament;  and  at  the  end  of  the  discussion  he  was 
reported  to  have  quietly  said  —  'As  the  Act  in  question  has  long 
ago  been  repealed  by  certain  other  Acts,  it  is  not  necessary  for  me 
to  express  any  opinion  about  it' — a  remark  which  might  as  well  have 
been  made  at*  the  outset"  That  this  is  a  &ult  of  a  Bench  remarkable 
for  the  amount  of  legal  talent  which  adorns  it,  is  thus  an  assertion 
that  not  even  a  Judge  can  deny;  and  perhaps  the  very  abundance 
of  talent  is  the  cause  of  the  fault  It  is  an  error  of  eagerness  and 
Qot  of  ill-humour.  It  is  always  prompted  by  the  desire  to  throw  light 
^pon  a  topic  which  is  not  clear;  and  is  often  due  solely  to  an  amiable  wish 
on  the  part  of  the  Bench  to  aid  counsel  by  suggesting  an   additional 
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argnment,  or  a  mode  of  stating  one  with  greater  force.  In  these  respects 
it  differs 'firom  the  heckling  of  a  candidate  by  electors,  to  which  in  tuo 
many  disagreeable  points  we  have  often  thought  it  bears  a  close  reaembbmca 
But  there  is  this  further  difference — ^and  it  is  a  difference  on  the  wrong  side- 
that  the  art  of  heckling,  as  practised  among  electors  la  under  the  disadvaatase 
which  Mr  Disraeli  said  attended  the  satire  of  Mr  Beresford  Hope— "It 
requires  practice.*'  Now,  no  one  can  say  that  the  Senators  of  the  Golkge 
of  Justice  labour  under  this  disadvantage.  During  seven  months  of  tk 
year 'they  have  the  almost  daily  opportunity  of  cultivating  the  art;  and  the 
vieing  in  it  due  to  the  knowledge  that  if  he  does  not  suggest  his  pc»er  at 
once,  the  counsel  may  have  passed  on,  or  some  other  judge  have  got  it  out 
before  him,  has  imported  to  several  members  of  the  Court  that  sharpness 
which  we  are  told  in  Scripture  the  contact  of  iron  with  iron  prodnoei 
Then,  too,  there  is  this  fdrther  advantage, — ^the  counsel  who  has  beea 
interrupted  must  stop,  must  listen,  must  answer  if  he  can. 
Fitting  is  said  to  be 

"  in  itself  an  action 
That  gives  both  parties  satufaction." 

We  do  not,  indeed,  doubt  that  the  judicial  heckler  has  many  pleasant 
sensations  in  the  skilful  exercise  of  his  art  But  the  satisfEU^on  is  m>i 
mutual  It  is  not  a  case  where  "  it  pleases  she,  and  doesn't  hurt  me.'*  I> 
is  not  pleasant  to  be  interrupted — to  be  asked  to  "  consider  this  point," 
however  remote  firom  the  question  at  issue — to  be  asked  to  walk  into  tbe 
trap  that  for  some  time  before  the  heckler  has  been  preparing-— or  to  be 
urged  to  admit  the  force  of  some  argument  that  would  be  fatal  to  the  case. 
One  advantage  it  certainly  has.  If  the  case  is  very  bad,  or  somewhat 
intricate,  the  wily  or  unconscientious  counsel  can  dodge  firom  point  to  point 
To  him  the  worst  thing  that  can  happen  is — ^not  to  be  interrupted.  It 
that  be  the  case,  hia  story  is  soon  told;  the  shallownesa  of  his  case  is 
apparent;  and  his  argument  meets  with  the  short  and  speedy  shrift  it  de- 
serves. But  if  he  is  enabled  to  shuffle,  and  fence,  and  repeat,  he  is  a  poor 
counsel  indeed  if  he  cannot  make  something  of  his  case. 

It  is  frequently  said  now-a-days  that  counsel's  speeches  are  too  long,  not 
consecutive  in  argument,  and  seldom  oratorical.  No  cause  is  so  productiri; 
of  these  effects  as  interruption.  A  counsel  comes  to  the  Bar  prepared  ti> 
state  his  case  in  a  certain  order.  It  may  not  be  the  best;  but  it  probably 
is.  It  has  been  selected  by  him,  after  study  of  the  case,  as  the  one  in 
which  he  can  plead  it  most  strongly.  A  Judge  seldom  reads  the  record 
before  hearing  it  debated.  He  should,  therefore,  bear  with  counsel  if  ^e 
does  not  state  the  fiicts  in  the  order  which  he  would  prefer.  Besides,  in 
the  Divisions  (for  it  is  principally  of  them  we  speak)  there  are  four  Judges: 
and  we  know  the  fiite  of  the  man  who  tried  to  please  everybody.  ^  > 
counsel  is  honest,  he  will  always  (and,  generally,  even  if  he  is  not)  give 
every  necessary  fiict  in  the  course  of  his  addres&  To  harass  him,  therefore, 
with  unseasonable  enquiries  as  to  this  date  and  that  fact,  as 'to  the  validitj 
of  this  argument  and  the  occurrence  of  .that  case,  is  simply  to  lengthen  and 
weaken  his  argument,  and  to  cause  him  to  repeat  himself  in  conseqaenceof 
his  train  of  thought  being  interrupted. 

It  is  especially  this  last  point  that  is  so  injurious.  According  to  1^ 
Brougham,  an  orator  while  delivering  one  sentence  is  preparing  the  d«x^ 
A  counsel,  therefore,  cannot  possibly  reason  calmly  while  he  ia  being 
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peppered  with  a  skirmishing  fire  of  hypothetical  cases,  or  his  attention 
distracted  by  a  feu-de-joie  of  interrogations.  Lord  JeflErey  is  a  man  of 
whom  the  Scotch  Bar  has  reason  to  be  proud.  5at  as  the  parent  of 
heckling  he  has  done  it  evil  which  threatens  to  be  irreparable.  We 
need  hardly  say  that  the  '*  baptism  of  fire "  tells  severely  on  young 
counsel,  and  on  the  more  modest  the  more  severely.  Senior  counsel 
get  less  of  itw  Perhaps  they  need  it  less.  We  shall  charitably  assume 
it  to  be  so.  But  even  they  are  interrupted ;  and  the  man  who  clothes 
his  arguments  with  a  brilliant  oratory  when  addressing  a  jury  finds,  in 
addressing  the  Judges,  that  eloquence  has  become  as  impossible  as  for  an 
eagle  to  soar  whose  wings  are  periodically  clipped.  The  Bar  respect  and 
are  proud  of  the  Bench.  But  there  are  occasions  when  a  counsel  cannot 
but  feel  it  would  be  well  for  the  Judges  to  wish 

**  Oh !  wad  some  power  the  gif tie  gi*e  as 
To  see  oursels  as  coimsel  see  us."  BeRMOOTBBS. 

[We  have  inserted  this  communication  because  it  is  one  of  our  functions 
to  allow  expression  to  be  given  to  all  grievances  felt  by  the  profession. 
While  we  are  not  so  much  alarmed  by  the  evil  referred  to  as  our 
correspondent  seems  to  be,  and  indeed  think  that  he  somewhat  exaggerates, 
it  must  be  admitted  that  loud  complaints  are  frequently  made,  and  that 
not  merely  by  the  junior  bar,  that  the  tendency  to  interrupt  counsel  has 
lately  been  carried  too  far  in  one  or  two  instancea — Ed.  J.  of  J.] 


OraducUion  in  Law. — At  a  meeting  of  the  University  Court  oh 
the  20th  instant,  a  resolution  on  the  General  Councirs  representation 
of  18th  April,  1871,  as  to  Graduation  in  Law,  was  generally 
approved  and  remitted  to  a  Committee  for  final  revision.  The  resolu- 
tion, as  finally  revised,  is  as  follows : — 

The  Court  have  considered  carefully  the  report  of  a  committee  of  the  General 
Council  regarding  Graduation  in  Law,  and  the  repreBentation  of  the  Council  in 
transmittiDg  that  report. 

The  Court  cordially  recognise  the  importance  of  many  of  the  considerations 
urged  in  the  report.  Especially  they  concur  in  the  apprehension  that,  should 
the  present  regulations  as  to  graduation  remain  unaltererl,  the  conatitntioa  of 
the  Council  will  soon  become  un&atisfHCtory,  ^^  in  consequence  of  the  gradual 
disappearance  of  the  non-graduate  members,  whom  the  university  Act  of  1858 
admitted  to  the  Council.*'  They  are  also  persuaded  of  the  importance  of  raising 
the  standard  of  legal  education  throughout  the  country,  and  of  connecting  that 
education,  so  far  as  possible,  with  the  University.  They  regret,  however,  that 
they  cannot  approve  of  conferring  the  degree  of  LL.D.  on  the  footing  set  forth 
in  the  report.  That  degree  is  one  which  this  University  has  long  been  in  uae 
to  grant  solely  as  an  honorary  distinction,  and  the  Court  are  not  prepared  to 
affect  a  University  privilege,  beneficial,  as  they  think,  in  its  working,  and 
hitherto  exercised  with  general  approval.  They  think  it  desirable  that  a  degree 
granted  as  an  honorary  distinction  to  persons  not  necessarily  connected  with  the 
law  should  be  kept  distinct  from  a  degree  which  is  to  be  obtained  by  legal 
acqtiirement  testea  by  examination. 

Further,  the  Court  greatly  doubt  whether  the  degree,  if  obtainable  in  the 
iQannner  pointed  at,  would  prove  practically  useful.    The  degree  of  M.A.  in  a 
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Scotch  or  an  eqnivaleiit  degree  in  an  English,  Irish,  or  foreign  UniTenitj,  is  to 
be  a  necessary  preliminary;  attendance  on  all  the  classes  in  the  Faculty  of  Lav 
is  to  be  required;  and  tne  examination  for  the  degree  is  to  be  of  acbancta 
^'  such  as  to  render  it  reasonably  probable  that  persons  taking  it  will  do  some- 
thing either  for  the  improTement  of  the  law  or  the  advance  of  the  stud j  of 
junspradence."  The  deme  is  to  imply  high  distinction,  and.  abort  of  obtainiD; 
it,  there  is  nothing  but  absolute  rejection.  It  appears  to  the  Court  that  grtntioz 
a  degree  on  the  terms  proposed  in  the  report  might  tend  to  the  oontinuanoe  d 
academical  examinations  to  a  time  of  life  when  Uieir  utility  becomes  doabtfu'. 
and  inyoWes  applying  the  method  of  examination  as  a  test  of  qualifications  m 
which  it  is  unequal.  Experience  also  has  shown  that  a  degree  such  as  is  pro- 
posed is  apt  to  degenerate.  Examiners  are  reluctant  to  reject  absolutely;  m\ 
there  being  no  course  open  to  them,  save  absolute  rejection  or  conferring  the  de- 
gree, the  standard  of  the  degree  becomes  gradually  lowered. 

It  appears  to  the  Court  that  all  the  i^vantages  of  the  proposed  two  degMs 
would  be  secured  by  one  examination  in  law,  at  which  honours  could  be  obUuiefL 
It  may  be  worthy  of  consideration  whether  some  difference  in  title  might  not  be 
adopted,  which  would  mark  permanently  when  the  examination  was  passed  witii 
honours.  The  Court  are  disposed  to  concur  in  the  recommendation  of  the 
Council  that  the  decree  of  M.A.  as  at  present  conferred,  should  not  be  an 
esBential  preliminary  to  graduation  in  law;  but  that  candidates  who  have  not 
obtained  any  degree  in  arts  should  be  required  to  pass  an  examination  in  certain 
of  the  subjects  embraced  in  the  arts  curriculum.  It  seems,  howevor,  to  be 
generally  agreed  that  the  existing  rules  for  graduation  in  arts  must  undergo 
considerable  modification,  and  various  schemes  for  re- casting  the  whole  of  ibe 
present  system  are  now  under  consideration.  The  Court  think  it  deenrable  t^tat 
an  effort  should  be  made,  at  least  in  the  first  instance,  to  deal  with  the  wbol« 
subject  of  graduation,  and  to  include  graduation  in  law  in  any  new  system  whid 
may  be  adopted. 

The  Court  approve  of  the  suggestion  of  the  report  that,  in  conductiiig  tW 
examinations  for  any  law  degree  which  may  be  established,  the  Professors  shouiJ 
have  the  assistance  of  examiners  selected  from  the  graduates  in  law. 

We  trust  that,  in  this  resolution,  we  see  at  lenjo^h  the  beginning  of 
the  end — the  end  being  an  arrangement  by  which  the  profession  of 
the  law,  in  Scotland,  as  a  whole,  shall  be  united  to  the  national 
Universities  by  the  bonds  of  graduation ;  and  shall  thus  be  raised,  at 
least  to  the  level  of  the  medical  profession.  We  see  little  reason. 
beyond  a  foolish  use-and-wont  of  quite  recent  origin,  for  continuing 
to  abuse  the  legal  Doctorate,  in  the  manner  in  which  we  abuse  th^ 
"  freedom  of  the  city,"  by  conferring  it  on  the  illustrious  unlearned  of 
all  sorts  and  sizes,  climes  and  colours,  in  preference  to  using  it,  as  it 
was  used  originally,  as  the  highest  means  at  the  command  of  th6 
University  for  encouraging  the  cultivation  of  jurisprudence  in  its  widest 
sensa  It  was  this  that  the  committee  of  the  council  recommended; 
but,  with  the  Council,  we  bow  to  the  greater  wisdom  of  the  Conrt, 
and  take  comfort  in  the  reflection  that,  in  resolving  that  the  Doctorate 
shall  not  be  conferred  by  examination,  it  has  relieved  the  Professors 
of  the  Faculty  of  Law  of  a  delicate,  and  what  at  times  must  have 
proved  a  painful  duty.  A  Bachelor's  degree,  which  shall  no  lon^r 
involve  a  degree  in  arts,  which  ds  a  pass,  shall  be  attainable  by  all 
who  are  worthy  to  enter  the  profession  of  the  law  in  any  department, 
and  which,  when  conferred  tvith  honours,  shall  not  be  unworthy  of  the 
ambition  of  those  who  aspire  to  the  highest  places,  will  serve  the 
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purposes  of  the  profession.  Whether  the  purposes  of  the  University, 
or  the  interests  of  scientific  jurisprudence,  will  be  equally  served  by  a 
legal  distinction  which  shall  continue  to  be  conferred  on  persons  "  not 
necessarily  connected  with  the  law/'  is  a  question  which  we  may 
possibly  discuss  more  fully  on  a  future  occasion. 

Tribunals  of  Commerce. — This  subject  is  so  important  to  the  pro- 
fession to  which  these  pages  are  addressed,  that  we  make  no  apology 
for  giving  somewhat  large  excerpts  from  the  Report  of  the  Select 
Committee  appointed  last  Session  to  enquire  into  the  expediency  of 
establishing  such  tribunals.  The  inquiry  is  to  be  regarded  as  supple- 
mentary to  the  evidence  obtained  by  a  previous  select  committee  in 
1858,  with  regard  to  the  constitution  and  operation  of  such  tribunals 
on  the  continent  of  Europe.  Witnesses  have  now  been  examined  with 
regard  to  the  views  entertained  by  the  commercial  classes  respecting 
the  present  state  of  the  judicial  system  in  this  country,  and  the  com- 
mittee have  come  to  the  conclusion  that 

"General  dissatisfaction  exists  amongst  the  mercantile  community  at  the 
manner  in  which  justice  is  administered  in  commercial  cases  by  the  Superior 
Courts. 

"This  dissatisfaction  may  be  ascribed  to  the  following  causes: — ^Delay  in  the 
progress  of  the  cause;  expense  in  the  preliminary  procSure  and  in  the  trial  of 
the  cause;  the  difficulty  of  bringing  the  real  question  in  dispute  before  the  court 
in  a  satisfactory  manner;  the  frequent  inability  of  the  court  to  try  the  cause, 
and  the  consequent  reference  of  it  to  arbitration;  the  inefficiency,  delay,  and 
expense  of  the  arbitration  to  which  the  cause  is  remitted. 

"  To  these  erils  may  be  added  the  spreat  risk  that  is  incurred  in  many  branches 
of  commercial  dealing,  that  the  eridence  of  the  transaction  in  dispute  may  be 
seriously  impaired  unless  it  be  obtained  and  recorded  as  soon  as  the  controversy 
luisee.  In  some  cases  an  immediate  inspection  of  the  commodity  respecting 
which  the  dispute  has  arisen  might  settle  the  question  in  difference;  in  others 
an  accurate  recollection  of  verbal  statements  whilst  fresh  in  the  memory  of 
parties  and  witnesses  would  be  secured,  which  after  the  lapse  of  months  becomes 
mvolved  in  doubt.  In  cases  connected  with  shipping,  the  departure  from 
England  of  parties  or  witnesses  either  necessitates  the  issue  of  commissions  to 
take  eridence,  attended  with  difficulty,  expense,  and  delay,  or  results  in  the  loss 
of  the  eridence  altogether.  Nor  can  it  be  doubted  that  the  uncertainty, 
difficulty,  and  expense  of  pursuing  a  just  demand  in  the  Superior  Courts  deter 
many  persons  from  resorting  to  the  courts  for  redress,  and  that  thereby  com- 
mercial morality  is  seriously  undermined,  and  discreditable  traders  are  encouraged 
to  repudiate  their  engagements,  or  to  execute  them  in  a  dishonedt  manner." 

The  committee  have  not  sought  to  ascertain  how  the  present  dis- 
satisfaction has  arisen,  because  they  think  that  it  is  enough  that  the 
opinion  of  the  general  public  has  arisen  from  their  experience  of 
practical  results.    They  add  that 

*^  It  may  be  urged  in  vindication  of  the  existing  system  that  questions  in 
dispute  are  examined  and  determined  with  the  utmost  care  and  deliberation, 
and  the  courts  are  enabled  to  lay  down  rules  of  law  which  constitute  the 
commercial  code  of  the  country,  and  become  of  the  greatest  service  to  the 
mercantile  community;  but,  however  valuable  this  consequence  may  be  to  the 
commercial  classes  in  general,  it  seems  to  your  committee  to  be  no  sufficient 
reason  for  imposing  upon  individuals  who  merely  require  a  speedy  decision  of 
some  particuliur  dispute  that  may  have  arisen  in  their  oommercial  dealings,  the 
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delay  and  expense  of  protracted  and  costly  litigation.  It  is,  bowerec,  epen  to 
doubt  whether  precise  rules  of  general  application  are  always  the  miit  of 
protracted  and  costly  litigation,  for  the  language  in  which  judicial  deciaona  are 
generally  pronounced  is  not  unfrequently  a  source  of  fresh  perplexity  and 
embarrasBment,  when  it  becomes  necessary  to  ascertain  the  law  apf^cable  to 
cases  not  identical  in  all  points  with  the  one  ahready  decided.  It  would  be  more 
just  and  reasonable  for  the  nation  to  provide  a  commercial  code  for  the  gaidaoce 
of  the  community." 

In  the  chief  states  of  Europe  it  has  been  thought  that  the  nature  of 
eommercial  disputes  differs  so  widely  from  other  causes  brought  before 
the  ordinary  Courts  of  justice  that  special  Courts,  with  a  special  Code 
of  procedure,  have  been  established  for  this  determination.  Of  thm 
Courts  the  report  before  us  gives  the  following  brief  account : — 

"They  are  in  France  composed  of  three  judges,  selected  from  the  commercial 
class.  In  places  where  no  tribunal  exists,  the  local  judge  aasBOciates  vith 
himself  mercantile  judges  to  constitute  a  tribunal  for  the  occasion;  but  in 
Hamburg  the  tribunal  is  composed  of  a  number  of  the  legal  profession,  aaosted 
by  two  commercial  men. 

"The  tribunal  of  commerce  in  France  possesses  exclusive  and  compalsorr 
jurisdiction  for  the  trial  of  all  commercial  disputes,  which  are  thus  classified  in 
the  French  Code  subject  to  some  special  qualiticatioDS,  which  will  be  fouiid  in 
det^iil  in  chapter  2  of  the  Code  'On  the  Jurisdiction  of  the  Tribonak  of 
Commerce,'  apfieuded  to  this  report: 

"  ^  631.  Tribunals  of  Commerce  shall  be  competent  to  adjudicate  on  the 
following  matters:  1-  All  disputes  relative  to  engagements  and  transactions 
between  traders,  merchants,  and  bankers.  Co.  1.  2.  Between  all  peraoosasto 
disputes  relating  to  acts  of  commerce.     Co.  632,  633. 

'^  *"  632.  The  law  regards  the  following  as  acts  of  commerce:  All  purchases  of 
goods  and  merchandise  for  the  purpose  of  re-sale,  either  in  raw  state  or  after 
they  have  been  worked  up,  or  even  simply  let  out  for  use;  every  undertaking  of 
a  contract  to  supply  carriage  by  land  or  water;  every  transaction  relating  to 
furniture,  of  agencies,  of  opening  places  of  business,  of  establishments  for  sdes 
by  auction,  and  public  entertainments;  every  operation  relating  to  exchangt& 
banking,  or  brokerage;  all  the  operations  of  public  banks;  all  obligations 
between  traders,  merchants,  and  bankers;  and  between  all  persons  as  to  notes 
of  exchange,  or  remittances  of  money  made  from  one  place  to  another.    Co.  1 10. 

^*^663.  The  law  likewise  considers  as  acts  of  commerce: — Every  enterprise 
for  building,  and  all  purchases,  sales,  and  resales  of  vessels  for  internal  and 
external  navigation.  Co.  195 — 226.  All  maritime  expeditions;  all  purchases 
or  sales  of  rigging,  tackle,  and  stores;  all  freight  or  hire  of  ships,  borrowing  or 
lending  on  bottomry;  all  assurances  and  other  contracts  relating  to  maritime 
trade;  all  agreements  and  contracts  for  payment  of  wages  and  hire  of  crews; 
all  engagements  of  seamen  for  the  service  of  merchant  ships. 

'*  *•  634.  The  tribunals  of  commerce  will  consider  likewise  as  acts  of  commerce: 
— 1.  Actions  against  all  persons  employed  by  merchants,  for  their  acts  in 
reference  to  the  business  of  the  merchant  by  whom  they  are  employed,  t 
Notes  or  bills  made  by  receivers,  payers,  collectors,  and  other  officers  of  the 
public  money.' 

*•'•  The  tribunal  is  invested  with  the  power  of  summoning  the  defendant  to 
answer  a  complaint  at  a  short  notice,  which  in  special  cases  does  not  exceed  a 
few  hours,  and  of  regulating  the  progress  of  the  case  according  to  circumstonoes. 
The  parties  generally  appear  personally,  and  may  be  comi)elled  to  do  so,  but  are 
permitted  to  avail  themselves  of  a  particular  class  of  agents;  the  proceedings  are 
all  of  a  summary  character,  and  the  cause  is  generally  disposed  of  with 
expedition  at  a  moderate  expense.  The  right  of  appeal  to  the  nrdinaiy  courts 
is  recognised.    There  seems  to  be  no  reason  to  doubt  that  the  manner  in  which 
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justice  is  administered  by  tributials  of  commerce  affords  satisfaction  to  tlie 
commercial  oommunity.*^ 

The  report  proceeds  to  point  out  that  in  this  country  the  public  has 
recognised  the  propriety  of  a  simple,  expeditious,  and  inexpensive  pro- 
cedure for  a  large  number  of  cases  which  come  within  the  criminal 
law.  Even  in  cases  where  the  reputation  and  liberty  of  individuals  is 
seriously  affected,  prosecutors  attend  before  a  single  justice  of  peace 
who  is  generally  not  a  lawyer,  who  may  issue  a  warrant  to  compel  the 
defendant  to  appear,  and  before  whom,  alone  or  along  with  another 
justice,  the  trial  may  proceed  at  a  very  early  date  and  in  a  very 
summary  way.  They  point  out  that  the  County  Court,  with  its 
limited  jurisdiction,  is  in  England  the  only  tribunal  for  the  administra- 
tion of  civil  justice;  and  while  they  refrain,  pending  the  labours  of  the 
Koyal  Judicature  Commission,  from  attempting. to  graft  tlje  system  of 
tribunals  of  commerce  on  any  of  the  existing  courts  of  justice,  they 
suggest  that  in  any  re-organisation  of  the  judicial  system  the  County 
Courts  might  be  a  convenient  and  economic  basis  for  the  creation  of  such 
tribunals.  No  notice  is  taken  of  the  Sheriff  Courts  of  Scotland ;  but  it  is 
probable  that,  if  the  committee  had  been  acquainted  with  their  working, 
they  would  have  referred  to  them  as  Courts  that  might  be  still  more 
easily  adapted  to  the  system  they  desire  to  introduce.  They  proceed 
to  suggest  the  establishment,  at  large  commercial  towns,  of  Courts 
composed  of  a  lawyer  as  president,  and  of  two  commercial  judges,  with 
a  registrar  to  carry  on  the  routine  business  of  the  Court.  A  similar 
arrangement  has  given  great  satisfaction  in  the  admiralty  jurisdiction 
of  the  County  Courts.  The  commercial  judges,  who  should  be  unpaid, 
should  be  appointed  by  the  Lord  Chancellor  from  persons  engaged  in 
business  in  the  district  of  the  highest  probity  and  reputation.  A  list 
being  so  made  by  the  Lord  Chancellor,  these  judges  should  attend  in 
rotation,  the  president  having  power  to  select  those  specially  skilled 
in  the  business  out  of  which  the  dispute  may  have  arisen,  whenever 
that  may  be  desirable.  The  jurisdiction  of  such  Courts  should  be 
compulsory  and  exclusive  over  all  causes  classified  as  commercial, 
either  according  to  the  French  classification,  or  "according  to  that 
which  has  prevailed  in  the  country  in  discriminating  between  traders 
and  non-traders  under  the  bankruptcy  laws."  The  procedure  should 
be  extremely  simple  and  suilimary.  The  committee  do  not  think  it 
advisable  to  exclude  altogether  the  employment  of  profess ional  agents. 
They  recommend 

^^That  counsel  and  attorneys  should  be  admitted  to  assist  the  parties,  without 
superseding  their  personal  attendance,  as  your  committee  are  of  opinion  that  in 
the  greater  number  of  cases  the  tribunal  would  he  able  to  dispose  of  the  comphiint 
on  the  tirst  appearance  of  the  parties,  by  unravelling  the  cause  of  dispute  and 
suggesting  a  fair  and  reasonable  adjustment  of  their  differences,  without  even 
resorting  to  a  formal  decisiuu;  and  that  m  many  other  canes  the  tribunal  would 
he  enabled  to  decide  on  the  admitted  facts  wliilst  they  were  fresh  in  the 
recollection  of  the  disputants.  A  small  number  of  cases,  however,  would  present 
features  of  legal  complexity  which  might  deserve  the  consideration  of  a  higher 
tribooal.    Your  committee  believe  that  the  present  system  of  appeal  from  the 
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County  CourtB  and  from  magistrateB  has  been  foand  gofficient  for  the  pioteclioQ 
of  the  suitor  from  injustice.  They,  therefore,  think  that  a  similar  system  of 
appeal  might  be  adopted  for  the  tribunals  of  commerce.  In  any  case  under 
£500,  the  appeal  should  only  be  allowed  with  the  sanction  of  the  court,  and 
above  that  amount  it  should  be  allowed  on  the  demand  of  either  party. 

**  Without  knowing  what  other  changes  may  be  introduced  into  the  judicial 
system  of  the  counti^^,  your  committee  are  unable  to  determine  whether  sd/ 
additional  expense  would  be  occasioned  by  the  establishment  of  tribunals  of 
commerce.  But  it  seems  to  your  committee  that  if  a  reasonable  scale  of  fees 
wer^  charged  for  the  business  transacted,  the  receipts  would  be  sufficient  to 
coyer  the  expenditure.  The  withdrawal  of  all  commercial  causes,  in  the  fini 
instance,  from  the  Superior  Courts  would  afford  a  reasonable  expectation  that 
the  number  of  judges  of  those  courts  might  be  diminished,  so  that  the  saying  d 
charges  on  that  account  would  be  equal  to  any  deficiency  arising  from  tbe 
expense  of  the  tribunals  of  commerce.*' 

Uniform  Rights  to  Law  Agents  in  Scotland, — A  deputation, 
consisting  of  Mr  A.  M'Neel-Caird,  president;  Mr  John  Boyd  Baxter, 
ex-president;  and  Mr  J.  W.  Barty,  secretary  of  the  General  GouncQ 
of  Procurators;  and  several  gentlemen  belonging  to  legal  bodies  in 
Glasgow  and  elsewhere,  yesterday  waited  npon  the  Lord  Advocate, 
upon  the  subject  of  common  rights  to  law  agents  in  Scotland.  The 
deputation  was  accompanied  by  Mr  Gordon,  M.P.,  Dean  of  Faculty, 
who,  in  introducing  it,  said  that,  so  far  as  he  understood,  the  views  of 
the  deputation,  were  those  expressed  in  the  report  of  the  Boyal 
Commissioners,  to  which  his  Lordship  and  himself  were  already 
committed.  Mr  Caird  then  stated  in  detail  the  views  of  the  deputa- 
tion, and  of  the  bodies  which  they  represented,  which  were,  that  there 
should  be  only  one  body  of  law  agents  in  Scotland,  in  the  same  way 
as  in  England  and  Ireland,  to  be  admitted  by  the  Supreme  Court,  and 
thereupon  entitled  to  practice  in  all  Courts  of  Law  in  Scotland.  He 
also  explained  the  grounds  upon  which  a  measure  to  that  effect  should 
be  introduced  into  Paliament  Thereafter  a  general  conversation 
ensued,  and  at  the  conclusion  of  the  interview  his  Lordship  stated 
that  he  heartily  sjrmpathised  with  the  views  of  the  deputation,  and, 
time  and  opportunity  serving,  that  he  would  introduce  a  bill  giving 
effect  to  these  views  early  in  the  ensuing  session.  The  Dean  of  Facolty 
concurred  in  what  his  Lordship  had  said,  and  on  the  desirability  of 
immediate  legislation  on  the  subject  The  deputation  withdrew, 
after  having  thanked  his  Lordship  and  the  Dean  of  Faculty. — Cov^ 
municated. 

Under  the  present  unfortunate  circumstances  of  Scotch  legis- 
lation, for  which  neither  the  Lord  Advocate  nor  the  Scotch 
Members  are  to  be  blamed,  it  is  difficult  to  state  the  exact  value 
of  the  undertaking  which  the  Lord  Advocate  has  givea  It  is, 
however,  as  much  as  his  Lordship  could  promise  or  the  ooantcy 
could  expect  Country  agents  are  moving  at  last  for  a  change, 
which  they  might  have  had  in  1862,  if  they  had  been  united  and  im- 
portunate enough ;  and  which  is  the  first  and  most  important  condition 
of  any  satisfactory  reform  of  the  Scottish  judicial  system.  It  has 
been  repeatedly  maintained  in  these  pages  that  this  improvement 
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would  naturally  lead  to  all  others  which  have  for  years  been  retarded 
by  the  jealousies  and  rivalries  of  different  branches  of  the  profession. 
It  is  unfortunate,  although  perhaps  not  remarkable,  that  the  country 
practitioners  should  be  the  only  agitators  for  professional  reform. 
There  is  no  doubt  that  in  the  Faculty  of  Advocates  and  the  two  great 
bodies  of  Edinburgh  agents,  there  is  an  increasing  conviction  that  the 
barrier  which  excludes  the  country  solicitors  from  conducting  causes 
in  the  Supreme  Court  must  very  soon  be  removed :  but  the  fear  that 
many  worthy  individuals  might  suffer  for  the  eventual  benefit  of  the 
country,  of  the  profession,  and  of  the  law,  restrains  those  who  are  on 
general  grounds  favourable  to  the  changa  It  is,  however,  extremely 
undesirable  to  postpone  any  longer  a  change  which  must  come;  and 
it  should  now  be  our  endeavour  to  effect  it  with  the  least  possible 
detriment  to  existing  interests,  and  to  see  that  as  many  compensations 
are  provided  for  the  losers  as  circumstances  will  permit 

The  New  Privy  Council  Judges, — The  law  of  Scotland  suffers  so 
much  from  the  rule  that  politi^  services,  or  rather  the  tenure  of 
])olitical  office,  constitute  the  strongest  claim  to  high  judicial  office, 
that  Scotch  lawyers  cannot  but  sympathise  with  the  censure  every- 
where pronounced  on  the  Ministry  for  the  appointment  of  Sir  Robert 
Collier  as  a  paid  Judge  in  Privy  Council  appeals.  Last  year  an  Act 
was  passed,  the  demerits  of  which  are  excusable  only  on  the  plea  that 
it  is  temporary,  for  the  purpose  of  providing  the  judicial  committee  of 
the  Privy  Council  with  four  paid  Judgea  The  importance  of  the 
appellate  jurisdiction  exercised  by  this  Court  appeared  to  the  Govern- 
ment which  introduced  it,  as  well  as  to  Parliament,  so  great  as  to  re- 
quire previous  judicial  training  in  the  Judges  so  to  be  appointed,  and 
it  was  accordingly  provided  that  no  one  should  be  eligible  unless  he 
had  been  a  Judge  of  one  of  the  Supreme  Courts  of  Common  Law 
in  England  or  India.  As  to  the  intention  and  meaning  of  this  qualifi- 
cation no  doubt  can  possibly  be  entertained.  Yet  on  the  very  first 
occasion  on  which  an  appointment  is  to  be  made.  Her  Majesty's 
Ministers  evade  that  law  by  making  their  Attorney-General  a  puisne 
Judge  for  a  few  days  or  weeks,  in  order  that  he  may  acquire  a  fictitious 
qualification  for  immediate  appointment  as  a  Judge  of  the  Privy 
Council  It  cannot  excite  surprise  that  the  Lord  Chief  Justice  of 
England  and  the  other  Judges  should  have  formally  protested  against 
the  proposed  arrangement.  In  the  case  of  an  eminent  lawyer,  such 
as  Sir  Roundell  Palmer,  some  excuse  might  be  stated  for  such  a  pro- 
ceeding, but  even  if  so  unexceptional  a  nomination  had  been  made, 
the  conspicuous  evasion  of  the  precise  provision  of  a  recent  statute 
would  have  been,  if  not  clearly  immoral,  at  least  pessimi  exempli. 
Where  the  appointee  is  merely  a  fair  debater,  and  as  a  lawyer 
is  unknown,  the  act  is  utterly  indefensible.  It  shows  not  only 
an  entire  inability  to  understand  the  importance  of  the  Court 
which  adjudicates  in  the  last  resort  on  the  civil  rights  of  a  hundred 
and  fifty  millions  of  Her  Majesty's  subjects,  but  that  inadequate  con- 
ception of  the  importance  of  the  proper  administration  of  the  law 


640  THE   MONTH. 

which  has  been  displayed  by  the  OoveniTnent  of  Mr  GladstoBe  and 
Mr  Lowe  in  too  many  other  instancea  The  only  excuse  pretended 
for  it,  viz.,  that  the  present  common  law  Judges  have  been  offered, 
and  refuse  to  accept  the  new  office,  if  true,  only  brings  into  a  stronger 
light  the  habitual  meanness  of  the  Goveniment  in  almost  everything  that 
concerns  the  legal  profession.  Had  the  Act  allowed  a  salary  for  the 
Judges'  clerks,  as  in  decency  it  ought  to  have  done,  no  difficulty  wonld 
have  been  found  in  getting  experienced  Judges  to  take  the  appoint- 
ment, and  no  excuse  would  have  occurred  for  the  discreditable  device 
which  has  been  resorted  to. 

To  the  other  appointments  announced  no  exception  can  be  taken. 
Both  Sir  James  Colvile  and  Sir  Montague  Smith  are  highly  qualified 
lawyers^  and  their  characters  will  give  additional  confidence  in  the 
judgments  of  the  most  important  appellate  Court  in  the  world 

We  repeat  our  hope  that  the  Scotch  legal  members  of  the  House  of 
Commons  will  take  care  that  any  measure  introduced  for  the  per* 
manent  reform  of  the  appellate  tribunals  of  the  empire  shall  &irly 
recognise  the  fitness  of  Scotch  Judges  to  sit  in  those  tribunals 

Stamp  Duty  on  Appointments  to  Offices  and  Employments.'- 
Subjoined  is  a  copy  of  a  letter  from  the  Commissioners  of  Inland 
Bevenue,  in  answer  to  an  inquiry  addressed  to  them  by  the 
Incorporated  Law  Society  of  Liverpool : — 

Inland  Rivkkue,  Sovibsbt  House; 
London,  October  17,  1872. 

Sir, — The  Board  of  Inland  Revenue  have  had  before  tbtim  your  letter  of  the 
4th  instant,  requesting  information  as  to  the  proper  construction  of  the  Stamp 
Act,  1870,  as  regards  the  charge  «of  duty,  under  the  head  ^^  Admission  ana 
appointment  or  grant  by  any  writing  to,  or  of  any  office  or  employment,  and  as 
to  the  classes  of  persons  affected  by  it."  Jt  is,  of  course,  impossible  to  specify 
all  the  classes  of  persona  affected  by  the  charge  to  which  your  letter  refets.  It 
will  probably  afford  sufficient  information  to  acquaint  you  that  all  appointmentB 
by  auy  writing  to  office,  or  employment  held  during  good  behaviour,  or  otherwise, 
of  a  permanent  character,  were,  prior  to  the  Stamp  Act,  1 870,  and  are  now  under 
that  Act  liable  to  ad  valorem  stamp  duty.  I  may  add  that  where  an  appoint- 
ment is  made  by  a  resolution  recorded  in  a  minute-book,  and  there  is  no  other 
writing  of  appointment  which  is  duly  stamped,  the  resolution  is  the  writing  liable 
to  the  stamp  duty. — I  am,  sir,  your  obedient  servant,  Wm.  Bomas. 

Linlithgow — Faculty  of  Procurators, — At  the  annual  meetin*^  of 
the  Procurators  of  the  County  of  Linlithgow,  the  following  office- 
bearers have  been  elected: — Mr  William  Johnston,  Solicitor,  l&thgate, 
Dean  of  Faculty;  Mr  Robert  Aitken,  Solicitor,  Linlitho;ow,  Vice-Dean; 
Mr  Peter  Miller,  Solicitor,  Linlithgow,  Secretary  and  Treasurer;  Mr 
George  Sinclair,  Solicitor,  Bathgate,  and  Mr  John  Ferguson,  Solicitor, 
Linlithgow,  Councillors;  Messrs  Aitken  &  Ferguson,  Examiners  of 
Apprentices;  Mr  James  Gardner,  Solicitor,  Bathgate,  Agent  for  the 
Poor  in  the  southern  district  of  the  county,  and  Mr  Aitken  for  the 
northern  district;  and  Mr  Robert  B.  Gardner,  Curator  of  Library  * 

*  We  HhsU  be  mach  oblige'l  if  Secretaries  of  legal  FacQUi^-s  wiU  kindly  (atnwh  n» 
with  such  iufprmation  m  ia  cootuued  in  this  paragraph. 


THE  MONTH.  641 

Christmas  Circuit  Court  at  Glasgow. —  The  Glasgow  Winter 
Circuit  Court  of  Justiciary  has  been  appointed  to  be  held  on  Tuesday 
the  26th  of  December  next,  by  Lords  Deas  and  Ardmillan ;  Mr  H.  J. 
Moncreiff,  advocate-depute;  Mr  William  Hamilton  Bell,  clerk. 

Appointments. — Charleb  Grey  Spittal,  Esq.,  M.A.,  Advocate 
(1860),  has  been  appointed  Sheriff-Substitute  of  Boss-shire,  at 
Stomoway.  Mr  Spittal  was  a  distinguished  pupil  of  the  Edinburgh 
Academy  and  University,  and  came  to  the  Bar  with  a  reputation  which 
was  well  sustained  during  his  professional  career.  He  has  had  a 
long  experience  as  a  reporter  to  more  than  one  series  of  the 
reports.  He  has  twice  acted  as  interim  Sheriff-Substitute^  once  at 
Greenock,  during  the  illness  of  Sheriff  Tennent,  and  again  at  Peter- 
head, after  the  resignation  of  Sheriff  Skelton,  and  before  the  separate 
sheriffdom  at  Peterhead  was  abolished.  We  heartily  congratulate 
the  inhabitants  of  his  sheriffdom  on  the  appointment  Mr  Spittal  is 
possessed  of  sound  judgment,  accurate  legal  knowledge,  great  industry, 
and  considerable  literary  accomplishment  He  has  all  the  quali&ca- 
tions  of  a  good  judge,  and  carries  with  him,  to  his  new  sphere  of  duty, 
the  hearty  good  wishes  of  the  numerous  friends  who  will  miss  his 
genial  and  attractive  society. 

Mr  Jaajtes  Gavin,  Arbroath,  has  been  appointed  Depute-Procurator- 
Fiscal  of  Perthshire,  at  Dunblane. 

We  understand  that,  in  pursuance  of  the  recommendations  of  the 
Royal  Commission  on  Law  Courts,  and  in  accordance  with  the  course 
followed  by  the  government  on  several  recent  occasions,  the  office  of 
Commissary  Clerk  of  Aberdeenshire  will  not  be  filled  up  by  any  new 
appointment,  but  will  be  held  by  Mr  Ligertwood  along  with  his 
present  oflBce  of  Sherift'  Clerk. 

Robert  Craig,  Esq.,  Procurator,  Dumbarton,  has  been  appointed 
Sheriff  Clerk  of  Dumbartonshire,  in  room  of  Mr  W.  C.  Kemp,  deceased 

Obituary. — Alexander  Henderson  Chalmers,  W.S.  (1854f), 
Commissary  Clerk  of  Aberdeenshire,  1867,  died  at  Aberdeen  on  the 
3rd  of  November.  Mr  Chalmers  was  the  eldest  survivinjir  son  of 
Charles  Chalmers,  Esq.  of  Monkshill,  Aberdeenshire.  His  father,  who 
still  lives,  is  one  of  the  oldest  legal  practitioners  in  Scotland,  having 
been  admitted  a  member  of  the  Society  of  Advocates  in  Aberdeen,  in 
the  year  1812.     He  has 

"  AJl  that  should  aocompany  old  age, 
Ab  houour,  love,  obedience,  troopa  of  friends.*' 

During  the  time  that  the  late  Mr  Chalmers  was  engaged  in  tlie 
practice  of  his  profession  in  Edinburgh,  where  he  was  in  partnership 
with  Mr  John  Auld,  W.S.,  he  gained  the  esteem  and  afl'ectionate 
regard  of  all  who  knew  him.  There  was  a  great  deal  of  genial  tetxii^r 
human  nature  about  him,  and  the  warm  grip  of  his  hand  and  kindly 
twinkle  of  his  eye  truly  indicated  the  goodness  of  his  heart,  and  the 
brightness  which  surrounded  his  whole  life.  He  was  fond  of  society, 
and  when  his  appointment  to  the  Commissary  Clerkship  of  Aberdeen- 
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shire  led  to  his  leaving  the  metropolis,  it  was  not  without  regret  that 
he  qnitted  the  Parliament  House,  and  the  many  pleasant  coteries  to 
which  an  Edinburgh  lawyer  has  access.  His  predecessor  in  that  ofiRoe 
was  his  brother,  Mr  James  Hay  Chalmers,  a  well-known  archseoli^st, 
a  man,  Integer  vitCB,  sederieque  purua,  whose  memory  is  still  green  in 
Aberdeenshira  The  duties  of  his  office  were  not  onerous,  and 
consisted  mainly  in  the  superintendence  of  othera  He  wa.i 
able  to  take  a  share  in  the  work  of  his  fisither's  firm;  but  during 
the  latter  part  of  Mr  Chalmers'  residence  in  Aberdeen  his  health  was 
yery  uncertain.  The  ruddy  countenance  and  massive  frame  were 
deceptiva  Often  told  that  he  was  the  "  picture  of  health/'  his  reply 
was  but  too  true,  that  he  was  ofdy  the  picture.  Since  he  came  to  the 
north,  his  life  has  consisted  of  an  unobtrusive  discharge  of  duty,  an 
unostentatious  charity,  and  a  kindly  consideration  for  othera  The 
regret  for  his  loss,  which  will  be  felt  by  all  who  knew  him,  will  be 
mingled  with  sympathy  for  those  who  have  been  bereft  of  an  attached 
son  and  brother,  and  a  devoted  husband. — J.  C.  T. 

Henry  Tod,  Esq.,  W.S.  (1823),  died  at  39  York  Place, 
Edinburgh,  aged  73. 

James  Tindal,  Esq.,  Solicitor,  Stonehaven,  Procurator-Fiscal  of 
Kincardineshire,  died  at  Stonehaven,  November  16,  aged  84. 


LIGHT  F&OM  AN  EMINENT  S.S.C.    [Law  Cimmimon,  BeporL) 
"  Ex  note  fictum  Carmen  aeqnar.*' — HoR. 

[^^ I  have  always  felt  that"  iary  trials  ** might  be  managed  differently  .  .  .  - 
PrecognitioDS  often  come  up  mm  the  country  at  a  very  late  stage;  the  Edin* 

burgh  agents  are  hurried,  and  the  ooanael  are  hurried I  think  that  * 

great  p^  of  the  prejudice  against  it  arises  from  the  mode  in  which  trials  vfi 

conducted One  certainly  sees  more  witnesses   brought  up  than  az« 

necessary And  in  regaid  to  the  examination  of  witnesses,  one  often 

wonders  what  all  this  examioation  is  about,  and  what  it  has  to  do  with  the  case. 

When  counsel  have  advised  that  certain  witnesses  should  be  cited,  aod 

it  did  not  turn  out  at  the  trial  that  they  were  necessary  to  be  examined,  I  hare 
said  to  the  counsel,  ^  Now,  you  must  examine  these  others  very  shortly,  otber^iee 

we  shall  lose  the  expense  of  bringing  them  up.* lu  the  last  case  of  the 

kind  (proof)  X  had,  we  took  two  counsel,  because  we  were  not  sure  if  there  vtf 
only  one  that  he  would  attend.  The  result  was  that  during  a  part  of  the  ^xot 
the  proof  was  going  on  I  was  there  alone  without  any  of  tihe  counsel  .  .  •  • 
What  I  suggest  is  tnat  the  Judge  shpald  sit  at  chambers  in  dealing  with  the 
motion  roll;  and  that  if  counsel  are  there,  they  should  be  heard,  but  that  the 
agents  should  transact  the  motion  business  if  counsel  are  not  present  .  .  •  • 
Great  inconvenience  results  from  our  not  being  able  to  get  counsel  to  attend  to 

the  motions When  agents  are  paid  for  their  work  they  are  expected  to 

do  it:  and  I  never  have  been  able  exactly  to  see  why  the  same  rule  should  not  be 
applied  to  counsel.  [Qu.  A  great  part  of  the  agent^s  work  is  done  by  substitute, 
is  it  not,  in  the  Court  of  Session?  An  agent  may  have  five  or  six  clerks  attend- 
ing each  to  different  cases  at  the  same  time.]  Undoubtedly  he  may. .  •  •  I 
may  state  that  our  body  of  solicitors  transacts  nearly  two-thiids  of  the  vbo/e 
business  before  the  Court.  At  the  same  time  I  must  say  we  never  had  more 
able  or  intelligent  counsel  at  the  bar  than  we  have  now.'*] 


THE  MONTH.  643 

A  trial  by  jury  I  always  have  felt 

Might  be  done  in  a  different  way; 
But  counsel  are  flurried  and  agents  are  hurried 

Through  provincial  employers'  delay. 

Tet  the  evils  are  few,  in  fact  they  are  two, 

Where  trial  by  jury  is  wronff, — 
There  are  witnesses  brought  whether  needed  or  not, 

And  the  evidence  led  is  too  long. 

To  decrease  this  expense,  which  I  think  is  immense, 

In  a  trial  by  jury  or  proof, 
I  will  mention  a  way  the  expense  to  defray 

Which  is  certainly  free  from  reproof. 

To  the  counsel  I  say,  *^  See  these  witneases,  they 

Are  bad,  or  superfluous,  chiefly ; 
But  we'll  lose  the  expense  and  give  them  offence. 

Unless  you  examine  them  briefly." 

In  the  last  of  my  proofs  two  counsel  I  fee'd, 

As  I  thought,  if  I  only  had  one. 
He  might  not  attend,  but,  alas!  in  the  end 

I  found  myself  sitting  alone. 

The  plan  I  suggest,  when  the  motions  are  called, 

Such  an  evu  as  this  to  reform 
(For  I  seldom  as  yet  any  counsel  could  get 

Who  had  leisure  his  work  to  perform), 

Is  to  hold  that  the  Judce,  by  Skfictio  juris 

To  chambers  has  suddenly  fled. 
And,  if  counsel's  not  there,  let  the  agent  prepare 

— Or  his  clerk — to  address  him  instead. 

When  an  agent  is  paid  for  his  work  it  is  said 

His  client  expects  him  to  do  it, 
And  I  always  have  thought  that  tiie  bar  might  be  got 

To  act  on  this  rule,  if  they  knew  it. 

But  I  do  not  intend  that  a  counsel  should  send 

His  clerk  to  conduct  a  debate, 
And  pocket  the  fee, — to  such  cases  you  see 

The  rule  is  not  meant  to  relate. 

In  the  case  of  a  fee,  it  is  plain  as  can  be, 

That  the  maxim  of  law  so  well  known. 
Qui  facit  per  alium  facU  per  «e, 

1b  intended  for  agents  abne. 

On  the  part  of  *'  our  body**  I  wish  to  allow, 

Since  employment  we  give  to  so  few, 
More  intelligent  counsel,  more  able  than  now. 

We  think  that  the  bar  never  knew. 

G.J. 
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COURT    OF    SESSION. 


FIRST  DIVISION. 

Fouus  V.  DowNiE  et  at. — OcL  27. 

Bankruptcy — Election  of  trustee. — This  was  an  action  at  the  instance 
of  John  Foulis,  chemist,  Mnsselburgh,  a  creditor  in  the  sequestration  of 
McCartney  <b  Bairnsfather,  Musselbargh,  for  reduction  of  certain  minates 
of  meeting  of  the  creditors  in  said  sequestration  and  deliverances  of  the 
S.  S.  following  thereon,  whereby  the  defrs.  were  elected  and  confirmed 
trustee  and  commissioners.  ' 

Pursuer  alleged  that  he  was  the  largest  creditor,  and  that  at  a  meeting 
of  creditors  held  on  26th  Dec.,  1870,  his  mandatary,  having  the  majority 
in  value,  nominated  himself  preses  of  the  meeting ;  that  the  other  creditors 
present  did  not  oppose  this  nomination  by  any  counter-motion,  but  left  the 
room,  whereupon  W.  Mackay,  Edinburgh,  was  elected  trustee,  and  James 
Barton,  S.S.C.,  was  proposed  and  approved  of  as  his  cautioner,  and  the 
pursuer  was  elected  a  commissioiier.  A  minute  to  this  effect,  signed  by 
Kilgour,  as  preses  of  the  meeting,  was  lodged  with  the  S.  C,  when  it 
appeared  that  the  creditors  other  than  Foulis,  after  leaving  the  room  wheo 
Kilgour  nominated  himself  as  preses,  had  held  a  meeting  at  which  Mr 
Downie,  C.A.,  was  elected  trustee,  and  the  other  defenders  commLssioners 
in  the  sequestration.  The  minutes  of  this  meeting  having  been  lodged 
with  the  S.  C.  the  S.  S.  (Hamilton),  after  hearing  parties,  declared  Mr 
Downie  and  the  other  defrs.  duly  elected  trustee  and  commissioners 
respectively,  and  confirmed  their  appointments. 

The  defr.  pleaded  that  under  the  Bankruptcy  Act,  the  SherifiTs 
interlocutors  confirming  the  appointment  of  trustee  and  commissioners  are 
expressly  declared  to  be  subject  to  review. 

The  L.  O.  (Lord  Mure)  dismissed  the  action,  holding  that  it  was 
excluded  by  the  provisions  of  the  Bankruptcy  Act.  .The  pursuer  reclaimed, 
and  argued  that  the  alleged  minutes  of  meeting  at  which  Mr  Downie  was 
elected  trustee  were  irregular  and  invalid,  with  aU  that  followed  upon 
them.  Downie  never  was  elected  trustee,  and  could  not  lawfully  be 
confirmed  in  that  office  by  the  S.  S.  The  tmstee  duly  elected  by  the 
pursuer,  who  constituted  a  majority  in  value  of  the  whole  creditors,  was 
W.  Mackay,  and  the  S.  S.  was  bound  to  have  confirmed  his  appointment 

After  hearing  counsel  for  the  parties,  the  Court  unanimously  adhered  to 
the  L.  O.'s  interlocutor,  with  additional  expenses. 

^cf. — Scottf  Dundas  Grant.  'Agent — Jatnes  Btvrton,  S.S.G. Alt.—Orphiroi. 

Agent. — John  Auld,  W.S. 

MAGKiyTOSH  V.  Mom. — OcL  28. 

Jury  trial — Verdict  contrary  to  evidence — New  trial  refused, — In  this 
action,  in  which  Mr  Moir  of  Milton  was  defender,  a  right  of  way  wa^ 
claimed  for  carriages  and  also  for  foot  passengers,  from  Hillfoot  Street, 
Dunoon,  through  the  lands  of  Milton  and  Gallowhill  to  Aigyle  Street, 
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Dunoon.  Twice  the  action  had  been  tried  before  a  jnry,  and  on  both 
occasions  a  verdict  returned  for  pursuer.  Defender  again  moved  the  Court 
to  set  aside  the  verdict  as  against  evidence.  The  Court  unanimously 
refused  to  disturb  the  verdict — some  of  their  Lordships  stating  that  they 
did  not  agree  with  the  verdict  aa  regards  the  right  of  way  for  carts  and 
carriages,  but  that^  on  the  whole,  they  were  not  in  the  circumstances  pre- 
pared to  set  it  aside. 

Act, — Advocatus,  Fraser,  Hunter.    Agents — Skene  A  Peacock,  W,8. Alt. 

— SoL'Gen.  Glark^  Crickton.    Agents — Duncan,  Deuxvr^  ^  Blade,  W.S. 

Ptn. — Potts'  Judicial  Factor. — Nov.  1. 

Judicial  FacUyr — Right  to  ^expenses  of  abortive  attempt  to  obtain  private 
Act  of  Parliament. — Mrs  Isabella  Atkinson  or  Potts,  died  in  1826,  leaving 
a  settlement  conveying  her  whole  property  to  trustees,  with  directions, 
after  payment  of  debts,  eta,  to  hold  the  residue  for  behoof  of  a  number  of 
persons  and  their  heirs  in  liferent,  and  on  the  extinction  of  the  liferents  for 
her  own  nearest  heirs  in  fee.  The  accepting  trustees  managed  the  estate 
until  the  death  of  the  last  survivor  in  1S61,  when  a  judicial  factor  was 
appointed  on  the  application  of  some  of  the  persons  beneficially  interested. 
In  1869,  in  consequence  of  the  numbers  of  the  liferenters  having  greatly 
increased,  and  the  very  small  amount  of  the  shares  payable  to  each  out  of 
the  annual  income,  the  judicial  factor,  at  the  desire  of  some  of  the  benefi- 
ciaries, instituted  proceedings  for  obtaining  an  Act  of  Parliament  autho- 
rising the  trust  to  be  wound  up  and  the  funds  divided.  This  course  was 
adopted  because  it  was  apprehended  that  the  Court  could  not  entertain  an 
application  for  special  powers,  to  the  effect  of  winding  up  the  trust  by 
giving  the  fee  to  the  liferenters,  and  thus  acting  in  a  way  not  authorised  by 
the  trust  deed.  The  proceedings  for  obtaining  an  Act  of  Parliament  for 
this  purpose  fell  through,  in  consequence  of  some  of  the  beneficiaries 
omitting  to  intimate  their  concurrence ;  but  certain  expenses  were  incurred, 
amounting  to  £81,  which  were  stated  by  the  factor  in  his  accounts  as  a 
charge  against  capital.  Thereafter  the  factor  presented  this  ap(^ication 
for  interim  audit  of  his  accounts,  with  a  view  to  their  approval 

After  remit  to  the  accountant,  the  L.  O.  (Mackenzie)  approved  of  petr.'s 
accounts,  but  disallowed  the  charge  of  £81  expended  in  the  attempt  to 
obtain  the  Act  of  Parliament  above  referred  to.  Petr.  reclaimed.  The 
Court  held  unanimously  that  he  was  entitled  to  take  credit  in  his  accounts 
for  the  expense  of  obtaining  the  advice  of  counsel  for  his  guidance  in  the 
management  of  the  estate,  although  the  expense  of  the  abortive  attempt  to 
obtain  an  Act  of  Parliament  must  be  disallowed ;  and  the  case  was  con- 
tinued to  allow  the  accounts  to  be  adjusted  accordingly. 

Act. — Shamd,  Brand.     Agents — Tods,  Murray,  if  Jamieson,  W.S, 

Stewart  v.  Cochrane. — Nov.  1. 

Master  and  servant — Dismissal — Agreement. — Action  in  the  Sheriff  Court 
of  Renfrew,  to  recover  from  bleachers  and  finishers,  the  snip  of  £142  10s, 
salary  due  by  them  to  pursuer  as  manager  of  their  works  at  River  Bank- 
Works,  Pollokahaws,  for  the  year  ending  Dec.  26,  1870,  and  £100  damages, 
in  consequence  of  defrs.  having  disniissecl  pursuer  from  their  employment 
in  Oct.,  1870.     The  agreement  between  the  parties  was  constituted  by 
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defrs'.  acceptance  of  a  letter  of  engagement  firom  ponuer  to  them,  dated 
Dec.  3,  1869,  in  the  following  terms : — ^'  I  hereby  agree  to  come  to  you  to 
take  charge  of  your  bleaching-works  at  River-Bank,  Pollokahaws,  on  the 
following  conditions: — 1st,  I  shall  go  on  the  26th  December  to  the  Albyn 
Mills,  South  York  Street,  and  remain  there  in  the  bleaching  department 
for  the  purpose  of  acquainting  myself  thoroughly  with  the  system  on  which 
your  goods  are  bleached  and  finished.  Whilst  there,  my  hours  of 
attendance  to  be  from  6  A.1C.  till  6  p.m.,  and  I  promise  to  acquaint  myself 
thoroughly  with  each  department  of  bleaching  and  finishing,  so  that  I  nuj 
be  able  to  manage  your  works  satisfactorily.  When  my  month  at  Ute 
Albyn  Mill  is  over,  I  shall  go  to  Pollokshaws  and  start  your  works,  and  1 
bind  myself  to  give  you  a  good  production  from  each  department  and  to 
finish  your  goods  to  your  satisfaction.  2d,  In. consideration  of  my  so  doing, 
you  are  to  pay  me  at  the  rate  of  £120  for  the  first  three  months  fiK>m  the 
date  of  my  going  to  River-Bank.  If  at  the  end  of  this  time  you  are  satisfied 
with  me,  you  are  to  give  me  an  engagement  to  the  end  of  1870,  and  to  p%j 
me  at  the  rate  of  £150  sterling  for  the  remaining  nine  months ;  should  yoa 
not  be  satisfied  with  me,  our  arrangement  to  terminate  at  the  end  of  the 
three  months  after  I  have  started  your  works.  Should  you  give  me  «n 
engagement  to  the  end  of  the  year,  you  are  to  pay  me  for  the  month  I  spent 
at  the  Albyn  Mill ;  but  should  I  leave  at  the  end  of  the  three  months, 
owing  to  your  being  dissatisfied  with  my  management^  nothing  to  be  puid 
me  for  that  month.     Waiting  your  acceptance,  I  am,  &c,  R.  H.  Stewabt." 

The  defenders  averred  that  piirsuer  had  failed  to  manage  the  work  to 
their  satisfitction,  and  that  they  intimated  to  him  their  dissatisfiKtion  it 
the  end  of  the  three  months,  and  that  they  could  not  give  him  the  engage- 
ment contemplated,  and  no  further  engagement  was  made  between  ^e 
parties. 

After  proof,  the  S.-S.  (Cowan)  found  that,  although  pursuer  had  £uled 
to  prove  any  special  damage  owing  to  the  manner  of  his  dismissal,  he  was 
entitled  to  recover  £60  as  the  balance  of  salary  due  to  him,  in  respect  that 
the  terms  of  the  agreement  imported  an  engagement  to  the  end  of  1870, 
with  a  break  at  the  option  of  either  party  at  the  end  of  three  months; 
and  as  nothing  had  been  said  at  that  time,  the  parties  must  be  held  to  have 
tacitly  covenanted  to  go  on  upon  the  footing  expressed  in  the  agreement 
He  therefore  decerned  against  defrs.  for  £60,  with  expenses.  The  Sheriff 
(Fraser)  recalled,  and  found  that,  on  30th  April,  1870,  pursuer  received 
intimation  of  defrs*.  dissatisfiiction  with  him,  and  that  they  did  not  intend 
to  continue  him  as  manager  till  the  end  of  1870,  but  that,  if  he  chose  to 
remain  upon  trial,  they  would  retain  him  on  that  footing,  not  for  an 
increased  salary,  to  the  end  of  1870,  as  contemplated  by  the  origioal 
agreement,  but  upon  an  engagement  for  service  terminable  at  the  will  of 
either  party.  The  Sheriff  therefore  held  pursuer  entitied  to  salary  only  to 
3d  Oct,  1870,  when  he  was  dismissed,  amounting  to  £92  7s  lid,  whereof 
£80  had  been  paid  by  defrs.,  leaving  a  balance  of  £12  7s  lid,  for  which 
he  decerned  against  them,  and  found  no  expenses  due  to  or  by  either  party. 

Pursuer  appealed.  The  Court  unanimously  recalled  the  Sheriffs 
interlocutor,  and,  confirming  the  view  of  the  case  taken  by  the  S.  S.,  found 
defrs.  liable  for  £60,  with  expenses,  on  the  ground  that  they  had  failed 
to  instruct  any  new  agreement  in  April,  1870,  and  that,  in  the  absence  of 


IN  THE  COURT  OP  SESSION.  647 

an  J  distinct  evidence  to  the  contrary,  the  parties  most  be  held  to  have 
tacitly  continued  the  pursuer's  engagement  in  terms  of  the  original  contract 

Act.—JVcastm,  D.   Orickton.     Agmt—A,  Kirk  MackU,    8.8.C, AU,^ 

Sol'Oen.  Clofrky  Orichton.    AgenU^Duncan,  Dewar^  A  Blacky  W.8. 

Mackintosh  a  al  v.  Macakthub  Mont.-  Nov.  2.  . 

Eight  of  way — New  trial — Expenses, — In  this  declarator  of  right  of  way 
the  Court  applied  the  verdict  in  favour  of  the  pursuers,  who  then  moved  for 
their  whole  expenses  in  both  of  two  jury  trials,  in  each  of  which  they  had  been 
successful  This  motion  was  opposed  by  defr.,  on  the  ground  that  pursuers 
were  not  entitled  to  recover  the  expenses  of  the  first  trial,  t!ie  verdict 
having  been  set  aside  by  the  Court  as  not  being  justified  by  the  evidence 
adduced  by  pursuers,  who  greatly  amended  their  case  at  the  second  trial; 
and  it  was  to  be  presumed  that,  had  they  produced  at  the  first  trial  the 
evidence  afterwards  brought  forward,  the  Court  would  not  have  disturbed 

the  first  verdict  i.  ,       .    .      i.      ^ 

Pursuers  replied  that  the  only  case  in  which  a  successful  party  is  refused 
his  expenses  is  where  he  has  lost  a  first  trial  through  some  misconduct  of 
the  cause  for  which  he  is  responsible.  In  the  present  instonce  pursuers  had 
been  successful  throughout,  and  the  result  showed  that  the  action  should 
not  have  been  defended.  The  Court  (L.  Deas  dissenting)  found  pursuer:* 
entitled  to  expenses  of  both  trials,  on  the  ground  that  there  was  not  enough 
in  the  fact  that  the  evidence  at  the  second  trial  was  somewhat  stronger  than 
at  the  first,  to  render  this  case  an  exception  to  the  rule  according  to  which 
the  successful  party  is  entitled  to  expensea  Lords  Ardmillan  and  Khiloch, 
however,  expressed  themselves  as  dissatisfied  with  both  verdicts. 

Act.-^Advocatus,  Fraser,  W.  F.  Hunter,   Agents— Skene  A  Peaeoek^  TF.S. 

Sol-Oen.  Clarky  CampheU,    Agent— J.  Mart%n,  W.S. 

Special  Case— Lady  Montgomery  Cuninohamb  (Mbs  Leslie  Cum- 
ing's EXBOUTTIIX)   AND  MeS  VaSSALL  (ExECUTRIX  OF  GraCB,    LaDY 

Boswell). — Nov,  3. 

Legacy— l7Uerest,—T\na  was  a  special  case,  in  Y^^ic^^^  the  facts 
were  as  fQllows:-The  kte  Mrs  LesUe  Cuming  lent,  m  1829.  £2000 
to  her  nephew,  Sir  J.  Boswell,  and  took  his  written.acknowledgment  for  the 
loan  Ten  days  afterwards  she  executed  a  writing,  whereby  she  gave  "  tlie 
two  thousand  pounds  I  lent  Sir  J.  BosweU  to  his  mother,  Grace,  Lady 
BoswelL  at  my  death,"  and  this  writing  was  put  up  in  the  same  place  with 
the  document  of  debt  Mrs  Cuming  Hved  tiU  1863,  but  made  no  claim  on 
Sir  James  for  either  principal  or  interest  After  her  death,  her  executor. 
Sir  T  M  Cuninghame,  raised  an  action  against  the  representetives  of  Sir 
James,  and  under  that  action  obtained  decree  for  £2000  and  interest  The 
interest  amounted  to  upwards  of  £2000,  and  was  the  subject  of  the  present 
question.  On  the  one  hand  Mrs  Vassall,  as  the  representative  of  Grace, 
Lady  Boswell,  claimed  it  as  faUing  to  her  along  with  the  pnncipal  sura 
bequeathed  to  her  mother  as  above.  Lady  Cuninghame,  on  the  other  hand 
(who  by  the  death  of  her  husband  had  come  to  represent  Mrs  Le.she 
Cuming's  general  estate),  claimed  the  interest  as  formmg  part  of  Mrs 

Leslie  Cuming's  general  estete.  i,  ^,      ,t       ,    i.  i ,. 

Their  Lordships  unanimously  decided  in  favour  of  Mrs  Vassal,  holding 
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the  question  to  be  one  of  intention,  and  the  likelihood  to  have  been  that 
Mrs  Leslie  Caming,  if  she  meant  interest  to  be  paid  at  all,  meant  it  to 
accumnlate  with  the  principal  for  her  sister,  the  debtor^s  mother.  The 
Lord  President,  however,  took  occasion  to  observe,  that  he  had  grext 
difficulty  in  holding  that  Mrs  Leslie  Cuming  ever  intended  to  exact  interest 
at  all,  notwithstanding  the  judgment  of  the  Second  Division  awarding 
interest  against  the  debtor. 

Act. — Marshall,      AgenU — DcUgleish   A   BeU,    WS* AU, — M(idcinio$k, 

Agents — Mackenzie  dt  Bla>ck<,  W,8. 


Dickson  ei  al.  v.  Blaib. — Nov,  3. 

Ofer  and  acceptance — Husband  and  wife — Reference  to  oath. — Mrs  Dickson« 
and  her  sister  Miss  Cowan,  on  the  death  of  their  brother,  J.  Cowan,  succeeded 
as  heirs  portioners  to  a  dwelling-house  and  piece  of  ground  adjoining  thereto 
in  Cause  wayside.  In  May,  1870,  Mr  Blair,  who  is  a  builder  and  joiner, 
tendered  to  Mrs  Dickson  and  her  sister  a  written  offer  of  £400  for  the  property, 
pn)vided  they  produced  a  good  title  thereto.  This  offer  was  accepted  by  a 
letter  from  Mrs  Dickson  and  Miss  Cowan  to  Mr  Blair,  qualified  with  condition 
that  he  should  take  the  title  as  it  stood.  A  correspondence  subsequently 
ensued  between  the  parties  and  their  agents,  in  the  course  of  which  an 
amended  offer  and  acceptance  were  inten^han^ed,  and  Mr  Blair  entered  into 
possession  of  the  property.  In  September,  1870,  the  present  action  was 
raised  by  Mrs  Dickson,  with  consent  of  her  husband  and  Miss  Cowan, 
against  Mr  Blair,  for  the  purpose  of  setting  aside  offer  and  acceptance  above 
mentioned,  and  to  have  it  judicially  declared  that  the  pursuers  had  the  sole 
right  and  title  to  the  property.  This  action  was  founded  on  the  all^d 
fraud  of  defr.  in  impetrating  acceptance  of  his  offer  from  the  pursuer  Mrs 
Dickson  and  her  sister,  and  on  the  ground  that  Mrs  Dickson  could  grant 
no  valid  document  in  regard  to  her  heritable  property  without  the  concur- 
rence of  her  husband,  which  had  not  been  obtained,  and  could  only  be 
proved  scripto.  The  defr.  averred  that  Mr  Dickson  was  present  when 
amended  offer  and  acceptance  were  interchanged,  at  which  time  the  terms 
of  these  documents  were  fully  considered,  and  he  tendered  a  minute  referring 
to  pursuers*  oath  the  question  whether  Mr  Dickson  had  consented  to  his 
wife's  acceptance  of  defr.'s  offer.  This  minute  of  reference  the  L.  O. 
(Jerviswoode)  refused  to  sustain,  in  respect  that  the  acceptance  was 
absolutely  null  and  void,  being  granted  by  a  married  woman  in  regard  to 
her  heritable  property,  without  the  written  consent  of  her  husband;  and 
his  Lordship,  thereafter,  by  anoth'^r  interlocutor,  decerned  in  favour  of  the 
pursuers,  in  terms  of  the  conclu  '  .T)f  the  summons,  with  expenses.  The 
Court  unanimously  held  (1)  that  there  was  no  concluded  contract  binding 
the  pursuers,  in  respect  that  the  terms  of  the  offer  and  acceptance  did  not 
meet;  and  (2)  that,  even  assuming  that  there  was  a  concluded  contract,  it 
was  null  for  want  of  husband's  concurrence,  which  could  not  competently 
be  established  by  reference  to  his  oath  as  proposed  by  defr. 

Act, — HuUliison^   Asker,     Agent — /.   B.    W,  Lee^  S,S.C. AU. — Frasn^ 

Black.    Agent— D,  CurroTy  8.8,C. 
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Petition — R  M.  Trappes. — Nov,  3. 

Sequegtration — Discharge  of  bankrupt  without  consent  of  or  eomposition 
nth  ereditorg — Annuity  payable  to  Bankrupt. — ^This  was  a  petition  craving 
lie  jadgntient  of  the  Conrt  in  regard  to  certain  questions  which  have  arisen 
n  an  action  now  depending  before  the  Court  of  Chancery.     The  facts  on 
rhich  these  questions  arose  iire  as  follows: — On   7th  May,   1861,   Mr 
jraham,  while  residing  in  Scotland,  was  sequestrated  by  the  Court  of 
Session  on  his  own  petition,  and  a  trustee  appointed     The  assets  recovered 
^  the  trustee  did  not  exceed  £10,  and  debts  to  the  extent  of  more  than 
£1500  remained  unsatisfied,  the  bankrupt  having  delivered  a  statement  of 
bis  affiurs  in  which  he  stated  that  he  had  no  assets  of  any  value.     There- 
after bankrupt's  wife  died,  leaving  a  settlement  dated  in  1863,  whereby, 
mbject  to  the  life-interest  of  her  mother,  she  bequeathed  an  annuity  of 
£100  to  her  husband  during  his  life,  with  a  declaration  that,  in  the  event 
of  bis  becoming  bankrupt,  the  annuity  should  cease,  and  that  its  payment 
should  be  dependent  on  the  discretion  of  her  trustees.     Mrs  Graham's 
mother  died  in  April,  1868,  and  the  first  half-yearly  payment  of  the  £100 
annuity  to  Mr  Qraham  became  due  in  October  following.     Mr  Graham 
never  informed  the  trustee  in  his  sequestration  of  the  bequest  of  the 
annuity;  and  in  August,  1868,   before   the   first   payment  fell  due,  he 
obtained    his   discharge    without  consent  of    creditors   or    payment    of 
composition,  aiter  making  declaration  on  oath  that  he  had  made  a  full  and 
fair  surrender  of  his  estate.     The  trustee  was  also  discharged  iu  February, 
1869,  believing  that  there  were  no  assets   to   be  recovered.      In   these 
circumstances,  the  opinion  of  the  Court  was  desired  by  the   Court  Of 
Cbancery  on  the  following  questions: — (1.)  Whether  the  annuity  bequeathed 
to  Mr  Graham  by  his  wife,  assuming  it  to  be  by  English  law  an  interest 
capable  of  legal  alienation,  would  have  fallen  under  the  sequestration  if  Mrs 
Graham's  will  had  not  contained  declaration  applicable  to  her  husband 
pooling  bankrupt,  and  making  payment  of  the  annuity  dependent  on  the 
discretion  of  her  trustees;  and  whether  said  annuity  could  now  be  claimed 
in  the  sequestration,  regard  being  had  to  the  provisions  of  the  Bankrupt 
Act,  and  the  interpretation  of  the  word  "  estate  *'  in  section  4th  thereof? 
(2.)    Assuming  the   first  question   to   be   answered    in    the   affirmative 
whether  the  fkct  that  the  payment  of  the  annuity  was  made  dependent 
on  the  discretion   of    Mrs   Graham's  trustees  would  have  any    effect, 
by   the  law  of  Scotland,    in    preventing    it    from    falling    under    the 
^uestration,  the  fact  being  that  the  trustees  of  Mrs  Graham  had  not,  prior 
to  Jane,  1870,  made,  or  refused  to  make,  arxy  payment  of  the  annuity  to 
the  bankrupt?     (3.)  Whether  bankrupt's.       '^ision  to  give  notice  to  the 
trustee  in  his  sequestration  of  bequest  of  the  annuity  having  been  made, 
^onld  have  any,  and  if  so,  what  effect  upon  the  discharge  obtained  by  Mr 
Oraham  ?     (4.)  Has  a  discharge  obtained  without  consent  of,  or  composi- 
tion with  creditors,  the  effect  of  annulling  the  sequestration  with  respect  to 
property  vested  in,  and  disposable  by  a  bankrupt  before  discharge,  but  not 
actually  payable  to  him  until  aftpr  the  date  of  discharge  ? 

The  Court  answered  the  questions  submitted  to  them,  to  the  effect 
following:— (1.)  On  the  assumptions  contained  in  the  first  question  their 
lordships  were  of  opinion  that  the  annuity  would  fall  under  the  sequestra- 
tion; and  would  be  now  claimable;  (2.)  That  the  clause  in  Mrs  Graham's 
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the  question  to  be  one  of  intention,  and  the  likelihood  to  have  been  that 
Mrs  Leslie  Cuming,  if  she  meant  interest  to  be  paid  at  all,  meant  it  to 
accumulate  with  the  principal  for  her  sister,  the  debtor's  mother.  The 
Lord  President,  however,  took  occasion  to  observe,  that  he  had  great 
difficulty  in  holding  that  Mrs  Leslie  Cuming  ever  intended  to  exact  interest 
at  all,  notwithstanding  the  judgment  of  the  Second  Division  awarding 
interest  against  the  debtor. 

Act» — Ma/rshaU.       Agents — Dalgleish    S    BeU^    W,B» AU, — McLckintosk, 

Agents — Mackerme  S  Blacky  W.S. 


Dickson  el  al,  v,  Blaib. — Nov,  3. 

Ofer  and  acceptance — Husband  and  wife — Reference  to  oath, — Mrs  Dickson, 
and  her  sister  Miss  Cowan,  on  the  death  of  their  brother,  J.  Cowan,  succeeded 
as  heirs  portioners  to  a  dwelling-house  and  piece  of  ground  adjoining  thereto 
in  Cause  wayside.  In  May,  1870,  Mr  Blair,  who  is  a  builder  and  joiner, 
tendered  to  Mrs  Dickson  and  her  sister  a  written  offer  of  £400  for  the  property, 
pmvided  they  produced  a  good  title  thereto.  This  offer  was  accepted  by  a 
letter  from  Mrs  Dickson  and  Miss  Cowan  to  Mr  Blair,  qualified  with  condition 
that  he  should  take  the  title  as  it  stood.  A  correspondence  subsequently 
ensued  between  the  parties  and  their  agents,  in  the  course  of  which  an 
amended  offer  and  acceptance  were  inten^hanged,  and  Mr  Blair  entered  into 
possession  of  the  property.  In  September,  1870,  the  present  action  was 
raised  by  Mrs  Dickson,  with  consent  of  her  husband  and  Miss  Cowan, 
against  Mr  Blair,  for  the  purpose  of  setting  aside  offer  and  acceptance  above 
mentioned,  and  to  have  it  judicially  declared  that  the  pursuers  had  the  sole 
right  and  title  to  the  property.  This  action  was  founded  on  the  alleged 
fraud  of  defr.  in  impetrating  acceptance  of  his  offer  from  the  pursuer  Mrs 
Dickson  and  her  sister,  and  on  the  ground  that  Mrs  Dickson  could  grant 
no  valid  document  in  regard  to  her  heritable  property  without  the  concur- 
rence of  her  husband,  which  had  not  been  obtained,  and  could  only  be 
proved  scripto.  The  defr.  averred  that  Mr  Dickson  was  present  when 
amended  offer  and  acceptance  were  interchanged,  at  which  time  the  terms 
of  these  documents  were  fully  considered,  and  he  tendered  a  minute  referring 
to  pursuers*  oath  the  question  whether  Mr  Dickson  had  consented  to  his 
wife's  acceptance  of  defr.'s  offer.  This  minute  of  reference  the  L.  O. 
(Jerviswoode)  refused  to  sustain,  in  respect  that  the  acceptance  was 
absolutely  null  and  void,  being  granted  by  a  married  woman  in  regard  to 
her  heritable  property,  without  the  written  consent  of  her  husband;  and 
his  Lordship,  thereafter,  by  anoth«»r  interlocutor,  decerned  in  favour  of  the 
pursuers,  in  terms  of  the  conclu  '  of  the  summons,  with  expenses.  The 
Court  unanimously  held  (1)  that  there  was  no  concluded  contract  binding 
the  pursuers,  in  respect  that  the  terms  of  the  offer  and  acceptance  did  not 
meet;  and  (2)  that,  even  assuming  that  there  was  a  concluded  contract,  it 
was  null  for  want  of  husband's  concurrence,  which  could  not  competently 
be  established  by  reference  to  his  oath  as  proposed  by  defr. 

Act, — Hutchison,   Asher,     AgeiU — /.  B,    !¥•.  Lee,  S.S,C. Alt, — Fraser^ 

Black,    Agent — D,  Curror,  8,8,C, 
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Petition — R  M.  T&appes. — Nov,  3. 

Sequestration — Discharge  of  bankrupt  wuhoui  consent  of  or  composition 
with  creditors — Annuity  payable  to  Bankrupt — ^This  was  a  petition  craving 
the  judgment  of  the  Court  in  regard  to  certain  questions  which  have  arisen 
in  an  action  now  depending  before  the  Court  of  Chancery.  The  facts  on 
whieh  these  questions  arose  are  as  follows: — On  7th  May,  1861,  Mr 
Graham,  while  residing  in  Scotland,  was  sequestrated  by  the  Court  of 
Session  on  his  own  petition,  and  a  trustee  appointed  The  assets  recovered 
by  the  trustee  did  not  exceed  XIO,  and  debts  to  the  extent  of  more  than 
£1500  remained  unsatisfied,  the  bankrupt  having  delivered  a  statement  of 
his  afi^drs  in  which  he  stated  that  he  had  no  assets  of  any  value.  There- 
after bankrupt's  wife  died,  leaving  a  settlement  dated  in  1863,  whereby, 
subject  to  the  life-interest  of  her  mother,  she  bequeathed  an  annuity  of 
£100  to  her  husband  during  his  life,  with  a  declaration  that,  in  the  event 
of  his  becoming  bankrupt,  the  annuity  should  cease,  and  that  its  payment 
should  be  dependent  on  the  discretion  of  her  trustees.  Mrs  Graham's 
mother  died  in  April,  1868,  and  the  first  half-yearly  payment  of  the  £100 
annuity  to  Mr  Graham  became  due  in  October  following.  Mr  Graham 
never  informed  the  trustee  in  his  sequestration  of  the  bequest  of  the 
annuity;  and  in  August,  1868,  before  the  first  payment  fell  due,  he 
obtained  his  discharge  without  consent  of  creditors  or  payment  of 
composition,  after  making  declaration  on  oath  that  he  had  made  a  fall  and 
fair  surrender  of  his  estate.  The  trustee  was  also  discharged  in  February, 
1869,  believing  that  there  were  no  assets  to  be  recovered.  In  these 
circumstances,  the  opinion  of  the  Court  was  desired  by  the  Court  6i 
Chancery  on  the  following  questions: — (1.)  Whether  the  annuity  bequeathed 
to  Mr  Graham  by  his  wife,  assuming  it  to  be  by  English  law  an  interest 
capable  of  legal  alienation,  would  have  fallen  under  the  sequestration  if  Mrs 
Graham's  will  had  not  contained  declaration  applicable  to  her  husband 
becoming  bankrupt,  and  making  payment  of  the  annuity  dependent  on  the 
discretion  of  her  trustees;  and  whether  said  annuity  could  now  be  claimed 
in  the  sequestration,  regard  being  had  to  the  provisions  of  the  Bankrupt 
Act,  and  the  interpretation  of  the  word  "  estate ''  in  section  4th  thereof? 
(2.)  Assuming  the  first  question  to  be  answered  in  the  affirmative 
whether  the  fact  that  the  payment  of  the  annuity  was  made  dependent 
on  the  discretion  of  Mrs  Graham's  trustees  would  have  any  effect, 
by  the  law  of  Scotland,  in  preventing  it  from  falling  under  the 
sequestration,  the  fiict  being  that  the  trustees  of  Mrs  Graham  had  not,  prior 
to  June,  1870,  made,  or  refused  to  make,  ar^y  payment  of  the  annuity  to 
the  bankrupt?  (3.)  Whether  bankrupt's.  Vision  to  give  notice  to  the 
trustee  in  his  sequestration  of  bequest  of  the  annuity  having  been  made, 
would  have  any,  and  if  so,  what  effect  upon  the  discharge  obtained  by  Mr 
Graham  ?  (4.)  Has  a  discharge  obtained  without  consent  of,  or  composi- 
tion with  creditors,  the  effect  of  annulling  the  sequestration  with  respect  to 
property  vested  in,  and  disposable  by  a  bankrupt  before  discharge,  but  not 
actually  payable  to  him  until  aftpr  the  date  of  discharge  ? 

The  Court  answered  the  questions  submitted  to  them,  to  the  effect 
following:^l.)  On  the  assumptions  contained  in  the  first  question  their 
Lordships  were  of  opinion  that  the  annuity  would  fall  under  the  sequestra- 
tion; and  would  be  now  claimable;   (2.)  That  the  clause  in  Mrs  Graham*s 
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settlement  making  the  payment  of  annuity  dependent  on  discretioa  of  lier 
tnistees,  taken  by  itself,  oonld  have  no  effect  in  preventing  the  annaity 
from  fcdling  nnder  the  sequestration,  so  long  as  the  trustees  did  not  with- 
hold payment,  but  that  the  trustee  in  the  sequestration  only  acquired  the 
same  right  as  the  bankrupt  had  to  the  annuity;  (3.)  Considering  the  terms 
of  Mrs  Qraham's  will,  their  Lordships  were  of  opinion  that  the  third  ques- 
tion must  be  answered  in  the  n^ative;  (4.)  A  discharge  obtained  withoot 
consent  o(  or  a  composition  by,  creditors,  has  not  the  effect  of  annuIIiDg 
the  sequestration  with  respect  to  property  vested  in,  or  disposable  by  the 
bankrupt  before  his  discharge,  though  not  actually  payable  to  him  until  after 
the  date  of  the  dischaige. 

AcL—Sol-Gefh.  Clark,  Balfour.    Agents— C,  A  A.  S.  D&ugku,  W.S. AU.- 

Decannm,  Bhind,    Agent — John  LaUa,  8.S.C. 

EiNNXAB  (Fsbottbon's  Tbustee)  v.  Febouson,  Ac — Ifcv.  7. 

Bankruptcf^ — Conjund  Fee  and  Liferent — Wifie  SeparaU  Property— 
ReaaonabU  Provision  to  Wife — Conjugal  Rights  Ad  1861. — ^This  ww  u 
action  by  the  trustee  in  the  sequestration  of  Qeorge  Ferguson,  sometime 
spirit  merchant,  Portobello,  to  set  aside  the  title  to  a  certain  heritftbk 
property  which  it  was  alleged  belonged  to  the  bankrupt,  but  the  title  to 
which  had  been  taken  to  the  husband  and  wife  in  conjoint  fee  and  liferent 
for  the  husband's  liferent  use  allenarly,  with  power  of  selling  and  hmditig 
conceived  in  favour  of  the  wife.  The  defence  was  that  the  proper^,  which 
was  of  the  value  of  between  £700  and  £800,  had,  so  far  as  paid  for, 
been  bought  with  a  legacy  of  £500  which  the  wife  had  received  from  a 
relative;  and  that  the  conveyance  formed  no  more  than  a  reasonable 
provision  for  the  wife,  both  at  common  law  and  under  the ''  Conjugal  Bights 
Act  1861,'*  sec.  16.  After  proof^  on  the  question  whether  at  date  of  the 
conveyance  the  husband  was  solvent,  the  L.  O.  (Mure)  found  that  the 
conveyance  could  only  be  supported  to  the  extent  of  a  reasonable  proTision, 
and  that  the  creditors  were  entitied  to  the  property  upon  securing  the  wife 
in  a  policy  for  £250,  payable  to  her  on  her  husband's  death,  in  the  event 
of  her  surviving  him.  The  wife  having  reclaimed,  the  Court  xecalled  the 
L.  O.'s  interlocutor,  and  assoilzied  the  defrs.  from  the  condusions  of  tbe 
action,  with  expenses,  holding  that  the  deed,  reserving  as  it  did  a  liferent 
to  the  husband,  was  no  more  than  a  reasonable  provision  under  the  Con- 
jugal Rights  Act. 

AcL—MiUar.  Q.C.,  Lee.    Agent— W.  Officer,   8.S.a Alt— J.  C.  ikMik, 

Mackintosh.  •  ^^enti — Douglas  S  Smiihf  lV.8. 

Mabshall  V,  Smith. — Nov.  8. 

Sequestration — Competency  of  Appeal — Process. — ^This  was  an  i^^peil  by 
trustee  in  sequestration  of  R  Inglis,  against  an  interlocutor  of  the  &  ^ 
(Hamilton)  recalling  a  deliverance  of  the  trustee  whereby  he  sostaioed  the 
claims  of  certain  creditors  which  had  prescribed,  and  directing  him  to  make 
further  inquiry  into  these  claims,  and  to  admit  them  only  if  8a[>port6d  by 
legal  evidence. 

The  trustee  appealed  under  sec.  170  of  the  Bankruptcy  Act,  and  as  the 
Court  was  not  then  sitting,  he  presented  this  appeal,  to  the  L.  O.  on  the  BilK 
and  a  record  made  up  and  dcaed,  and  the  process  thereafter  Usojdetnd  to 
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^li.e  First  Division,  when   an  objection  was  stated  to  the  effect  that  it  was 
not  competently  before  the  Inner  House,  but  should  have  been  brought  be- 
fore the  junior  L.  O.     The  Court,  however,  unanimously  held  that  the 
appeal  was  competently  in  the  Inner  House,  the  junior  L.  O.  having  no 
jurisdiction  in  the  matter.     On  the  merits,  the  appellant  contended  that 
tlie  trustee,  having  satisfied  himself  of  the  justice  of  the  claims,  was  entitled 
to  sustain  them,  irrespective  of  their  being  prescribed,  and  that  no  further 
inquiry  need  be  made.     Oa  the  other  hand,  W.  W.  Smith,  Fountainbridge, 
one  of  the  creditors,  maintained  that  the  claims  being  now  prescribed, 
<soald  only  be  established  by  writ  or  oath,  and  no  other  evidence  could  be 
received  by  the  trustee  in  support  of  them. 

It  appeared  that  this  creditor's  claim  was  also  prescribed,  but  his  counsel 
contended  that  it  had  been  sustained,  and  he  had  been  ranked  in  the 
sequestration  by  a  deliverance  of  the  trustee  which  had  become  final  The 
Court  unanimously  adhered  to  the  S.  S.'s  interlocutor,  with  the  explanation 
that  the  remit  thereby  made  to  the  trustee  should  embrace  an  inquiry  into 
the  whole  of  the  clidms  in  question,  including  that  of  Smith,  the  res- 
pondent , 

AcL—SeotL     Agent— WiUiam   Kdso   ThwaiUt,    8.8.0. AlL—Mair   et 

Bhmd.    AgenU — Laioson  S  Hogg,  S.S.O, 

Laino  &  I&viNG  V.  Anderson  and  Othsbs;  Wm.  Laidlaw  &  Sons 

V.  Andebson  and  Othbb& — Nov.  10. 

Triennial  prescription  not  applicable  to  transactions  between  Merchants. — 
These  two  actions  were  directed  against  the  executor  and  next  of  kin  of 
the  late  Andrew  Cathrae,  formerly  of  Melbourne,  latterly  in  India,  by 
pursuers,  who  were  creditors  of  deceased  in  ordinary  mercantile  trans- 
actions, by  which  they  transmitted  goods  to  deceased  on  his  employment 
when  he  was  in  Australia  prior  to  1856.  The  deceased's  father,  who 
resided  in  this  country,  and  was  cautioner  for  him,  became  bankrupt,  and 
pursuers  received  dividends  from  his  estate  towards  payment  of  the  debts, 
leaving,  however,  a  balance  of  about  £280  due  to  Laing  dc  Irving,  and 
£406  due  to  Laidlaw  dc  Sons,  for  which  the  present  actions  were  raised. 
They  alleged  that  they  had  recently  learned  that  Andrew  Cathrae,  having 
been  unsuccessful  in  Melbourne,  went  to  India  in  1856,  where  he  realised 
money,  and  died  there  in  1864,  leaving  about  £3000,  and  that  his  executor 
had  administered  his  estate  without  making  any  inquiries  as  to  creditors  in 
this  country,  and  had  divided  his  means,  or  part  thereof,  between  deceased's 
brother  and  sister. 

Defrs.  pleaded  that  the  debts  were  prescribed,  falling  under  the  triennial 
prescription  of  the  Act  1579,  c.  83,  which  enacts  that  all  actions  of  debt 
for  housemaills,  men's  ordinars,  servants*  fees,  merchants'  accounts,  and 
other  the  like  debts  that  are  not  founded  on  written  obligations,  be  pursued 
within  three  years,  otherwise  the  creditor  diall  have  no  action  except  he 
either  prove  by  writ  or  by  oath  of  party. 

The  L.  0.  (Mure)  held  that  the  debts  fell  under  the  Act  1579.  The 
Court  recalled  the  judgment,  and  held  that  the  Act  did  not  apply,  but  was 
only  intended,  under  the  words  "  merchants'  accounts,"  to  indude  ordinary 
deaJings  with  the  shopkeepers,  and  did  not  extend  to  transactions  between 
the^daas  of  traders  now  generally  known  as  merchants. 

Aet,~-8ol.'Om.  CUMrh,  Balfour.    Agents — QiUon-Craig,  Dalssid,  S  Brodies^ 

W.8. AtL—Watson,  Evmie,  Shand,  Asher.    Agents-^Webster  S  WiU,  S.S.C., 

and  J.  W.  A  J.  Mackemie,  W,S. 
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Mp. — Maitland*8  Tritbtbbs. — IHov.  10. 

TegUimentary  unit,  not  holography  but  addressed  and  signed  by  deoeoMed,  not 
valid — Proof- — Insanity, — ^Thb  case  related  to  diviBion  of  the  eatate  of  the 
late  T.  Maitland  of  Pogbie,  and  particularly  to  the  right  to  £900  contained 
in  a  deposit  receipt  in  deceased's  name,  dated  in  1861. 

In  1853  Mr  Maitland  executed  a  settlement  of  his  whole  property,  by 
which,  in  the  circumstances  that  have  occurred,  Pogbie^  worth  between 
£400  and  £500  per  annum,  would  go  to  his  sister'a  son,  Mr  Keith,  along 
with  the  residue  of  his  estate,  and  a  legacy  of  £2000  to  his  granddanghter. 
Miss  M.  Maitland,  only  child  of  his  only  son  deceased.  The  moTeable 
estate  did  not  exceed  £5000.  In  July,  1862,  Mr  Maitland  was  placed 
under  curatory,  being  unable  from  mental  weakness  to  manage  his  a&in. 
The  curatory  continued  till  his  death  in  1870.  Qn  20th  May,  1862,  he 
called  his  housekeeper,  and  sent  her  to  his  drawer  for  this  deposit  receipt 
for  £900,  and  dictated  to  her  the  following  words  for  her  to  endorse  on 
the  back  of  the  envelope  in  which  it  was: — "  Miss  Margaret  Maitland. 
This  nine  hundred  pounds  belongs  to  her;  five  hundred  pounds  to  be  sank 
for  her,  and  the  remaining  four  to  be  given  her.*'  He  then  prefixed  in  his 
own  handwriting  the  words,  "  To  my  executors,*'  and  appended  his  signa- 
ture, '*  Thomas  Maitland."  Miss  Maitland  claimed  this  sum  in  addition 
to  the  £2000,  and  Mr  Keith  disputed  the  claim. 

The  first  question  was  whether  this  document  was  in  law  valid  as  a 
testamentary  writ,  not  being  holograph,  but  only  being  signed  and  addressed 
by  the  deceased.  The  L.  0.  (Jerviswoode)  did  not  decide  this  question, 
but  the  Court  held  (Lord  Deas  dissenting)  that  the  document  was  not 
valid  as  a  bequest 

The  other  question,  which  was  the  subject  of  proof  in  the  Outer  House, 
was  whether  Mr  Maitland  was  of  sound  disposing  mind  in  May,  1862, 
when  he  signed  the  endorsation.  There  was  evidence  that  he  was  the  sub- 
ject of  delusions  from  1862  down  till  his  death,  with  more  or  less  inter- 
mission, to  the  effect  that  he  was  a  pauper,  having  been  deprived  of  his 
property  by  others;  and  it  was  contended  that  be  had  executed  this  writ 
in  the  belief  that  he  had  no  money,  or  at  least  none  beyond  this  £900,  and 
that  he  wished  to  secure  it  to  his  granddaughter.  On  the  other  hand,  it 
was  contended  that  at  the  time  when  he  executed  the  writ  he  knew  he  had 
other  means,  in  particular,  other  deposit  receipts  for  other  sums,  and  that 
he  specially  asked  for  the  one  containing  £900.  The  evidence  extended 
over  the  whole  transactions  of  his  life  from  1862  till  his  death.  The 
L.  O.  (Jerviswoode)  found  that  Mr  Maitland  was  not  of  sound  mind  in 
May,  1862,  and  therefore  refused  to  give  effect  to  the  endorsation.  The 
Court  unanimously  adhered  on  the  question  of  insanity. 

Act^MUlar,  Q.C,  Trainer.    Agent— W.  E.  Skinner,  W^. AU.'-J.  G. 

Smith,  Blair.    Agmt—IF.  B.  Hay,  8.8.C. 

Edoaa  v.  Law  &  B&and. — Nov.  15. 

Reparation — Coal  Pit — Proof, — This  was  an  action  of  damages 
in  the  S.  C.  Lanarkshire  by  Mrs  M.  Fleming  or  Edgar,  against  Messrs 
Law  &  Brand,  to  recover  damages  for  herself  and  children,  in  respect 
of  her  husband,  the  late  Joseph  Edgar,  having  met  with  his  death  in  Oct, 
1869,  while  in  defr.'s  service,  through  their  culpable  negligence^  or  the 
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carelessness  of  those  acting  for  them.  Parsner  averred  that  her  deceased 
liusband  on  the  day  of  his  death  was  workiog  in  the  Drumshangie  Pit,  and 
was  placing  his  hutch  on  the  cage  at  bottom  of  shaft,  when  the  engine  was 
wrongfully  started,  and  the  deceased  crushed  against  the  sides  of  pit^  thereby 
causing  injuries  which  resulted  in  death.  This,  pursuer  alleged,  could  not 
have  happened  had  there  been  a  "  bottomer"  or  signal-man  at  the  bottom 
of  the  pit  to  make  appointed  signab  necessary  for  raising  and  lowering  men 
and  material;  but  defrs.,  contrary  to  special  rules  laid  down  for  the  man- 
agement of  their  works,  had  neglected  to  employ  a  bottomer,  and  had 
also  neglected  to  have  guide-plates  adjoining  the  cage  to  enable  a  loaded 
hutch  to  be  guided  to  and  placed  upon  it,  such  guide-plates  being  usual  in 
all  well-appointed  coal  minea  Defrs.  pleaded  that  they  were  not  liable, 
the  death  of  the  pursuer's  husband  having  been  caused  by  his  own  careless- 
ness, or  by  the  £ftult  of  'his  fellow-workmen,  for  whose  acts  defrs.  yrere  not 
responsible.  After  prooj^  the  S.  S.  (Logic)  decerned  in  favour  of  the 
pursuer  for  £80  damages,  with  expenses,  and  to  this  judgment  the  Sheriff 
(G.  Bell)  adhered.  The  defrs.  appealed,  and  the  Court  unanimously 
adhered  to  the  judgment  pronounced  in  the  Court  below,  and  dismissed 
the  appeal  with  expenses. 

AcL—MdviOe.    Agent-^,  Junner,  W.8. AU,-^l-Gm.  Clark,  Qloag. 

AgmU—Bum  ^  Gloag,   W.S, 

Caldwell,  Pete. — Nov.  17. 

Register — Supplying  testing  clause  of  recorded  deeds, — A  disposition  and 
settlement  executed  in  March,  1870,  was  in  September  last,  after  the 
testator^s  death,  given  in  to  be  recorded  in  the  books  of  Council  and 
Session,  and  was  entered  in  the  minute-book  of  deeds  presented  for 
registration.  An  extract  was  subsequently  obtained,  when  an  omission  in 
the  testing  clause  was  discovered.  Although  the  extract  was  given  out, 
the  deed  has  not  yet  been  booked,  but  only  entered  in  the  minute-book  as 
presented  for  registration.  By  31  and  32  Vict,  cap.  34,  s.  1,  it  is  provided 
that  "  no  writ  that  shall  have  been  given  in  to  be  registered  in  the  Books 
of  Council  and  Session  shall  be  taken  out  by  the  party,  or  any  one  employed 
by  him,  nor  shall  any  such  writ  be  given  up  by  ike  Keepers  of  the  Register 
for  any  purpose  at  any  time,  either  before  or  after  the  same  has  been  booked, 
excepting  only  when  authority  of  the  Lords  of  Council  and  Session  has 
been  expressly  given  thereto,  and  then  only  under  such  conditions  and 
limitations  as  may  be  expressed  in  such  authority."  This  present  applica- 
tion was  made  to  the  Court  for  authority  to  get  up  the  deed  from  the 
Register  for  the  purpose  of  supplying  the  omission  in  the  testing  clause. 

The  petrs.  argued,  that,  as  the  deed  had  neither  been  recorded  nor 
produced  in  judgment,  the  Court  might  grant  the  application  without 
deciding  anything  either  as  to  the  competency  or  effect  of  the  proposed 
alteration.  There  was  no  president  against  this  course,  for  in  previous 
cases  of  the  same  kind,  the  Court  had  never  refused  to  grant  the  applica- 
tion, except  on  the  ground  that  the  deed  had  either  been  actually  recorded 
or  produced  in  judgment. 

The  Court  allowed  the  proposed  correction  on  the  testing  clause  to  be 
made  at  the  sight  of  the  keeper  of  the  record,  the  deed  remaining  in  hia 
custody. 
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SECOND    DIVISION. 

Watt  v.  Lioebtwood  anb  Daiosk — OeL  28. 

Reparation — Process  Caption — Notice — dmletnpt  of  Couirt — ^Action  bj 
John  Watt,  adyocate,  Aberdeen,  against  the  S.  S.  (Thomson)  at  Aberdeen, 
and  the  S  Clerks,  for  redaction  of  a  process  caption  issued  on  March  19, 
1867,  and  for  £5000  damages  for  issuing  the  caption.  Paisaer  stated  that 
he  was  a  practitioner  before  the  S.  C.  Aberdeen,  and  presented  a  certain 
petition  for  interdict;  and  that  the  S.  S.  after  reading  the  petition,  stated 
that  he  would  not  grant  interim  interdict  The  pursuer  thereupon  said 
that  he  would  withdraw  the  petition,  and  lifted  it  from  the  table,  where  it 
had  been  placed  by  the  S.  S.,  and  took  it  away.  The  S^  &,  on  the  motion 
of  the  S.  C,  without  notice  to  pursuer,  issued  the  process  caption,  and  pursoer 
refused  to  deliver  up  the  petition,  and  when  the  officer  came  to  leoorer 
the  petition,  the  pursuer  put  it  in  the  fire.  The  officer  incarcerated  the 
pursuer  on  the  process  caption. 

The  C.  of  S.,  and  the  H.  of  L.,  on  appeal,  held  that  the  S.  S.  was  not 
liable  in  damages,  as  he  was  acting  in  hu  judicial  capacity;  but  that  the 
S.  C.y  were  not  protected  unless  procedure  was  regular.  A  proof  was 
then  led  between  the  S.  C.  and  Mr  Watt. 

The  L.  O.  (Mackenzie)  dismissed  the  action,  and  found  the  pursuer 
liable  in  expenses.  His  Lordship  held  that  the  petition  was  a  depending 
process,  and  that  the  S.  C.  was  entitled  to  apply  to  the  Sheriff  for  a  caption 
to  recover  it — ^that  though  notice  might  be  required  in  the  ordinary  case 
when  a  receipt  had  been  granted  for  it,  no  notice  was  required  when  the 
document  was  carried  off  improperly  from  the  custody  of  the  S.  C. 

Lord  Benholme  and  Lord  Neayeb  were  of  opinion  that  the  S.  C.  had 
not  made  use  of  the  proper  remedy.  It  was  clear  that  Mr  Watt,  by 
carrying  off  the  document,  had  committed  contempt  of  Court,  and  the 
proper  remedy  was  not  issuing  of  a  process  caption,  but  a  summary  waitant 
should  have  been  issued  to  bring  him  before  the  Sheriff  and  he  ought  to 
have  been  imprisoned  only  if  he  still  refused  to  restore  the  document  The 
L.  J.  C.  held  that  a  process  caption  was  the  proper  remedy.  The  right  of 
the  Clerk  to  force  back  the  process  does  not  depend  upon  ^e  receipt  of  the 
agent.  The  receipt  only  enables  the  Judge  to  grant  a  caption  withoat 
requiring  any  proof  There  could  be  no  receipt  required  when  the  docnment 
was  carried  off  in  presence  of  the  Judge.  The  object  of  carrying  off  the 
document  was  to  prevent  the  receipt  being  granted. 

Lord  Cowan,  who  was  not  present  at  the  discussion,  intimated  Mb 
concurrence  with  Lord  Benbolme  and  Lord  Neaves. 

The  majority  of  the  Court  were  thus  of  opinion  that  the  procedure  of 
defrs.  had  been  irr^ular,  but  their  Lordships  were  yet  unanimous  in  holding 
that  both  parties  had  been  so  &r  wrong  that  no  damages  were  doe  to 
pursuer,  and  they  therefore  adhered  to  the  L.  O.'s  interlocutor  digmiamng 
the  action,  but  in  the  circumstances  found  no  expenses  due  to  either  party. 

AcL—Scott.     Agent— W.  Oj^,  8,8.C. AU.—Sol-Gm.  Clark,  Shml 

Agents — Tods,  Murray,  A  Jcmvyeson,  W.8. 
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Whffblaw  v.  Fulton. — N09,  1. 

J^ndhrd  and  Tenant — Appeal  from  the  Sheriff  Court  of  Hamilton,  in 

a  petition  at  the  instance  of  Fulton,  a  pawnbroker  in  Wishaw,  against 

Whitelaw,  another  pawnbroker  there.  -  Petr.  craved  that  Whitelaw  should 

be  ordained  (1)  to  place  sufficient  plenishing  in  a  shop  at  15  Glasgow 

Road,  Wishaw,  so  as  to  equal  the  current  year's  rent;  (2)  to  open  the  shop 

and    carry  on  business  there;   (3)  to  keep  proper  fiz^ds,  so  as  to  air  the 

premises  and  preserve  them  from  deterioration  frt>m  dainpnes&     Defence 

was  that  the  two  List  cravings  were  incompetent,  and  that  he  was  willing 

and  ready  to  enter  into  possession,  provided  that  the  premises  were  put 

into  a  proper  state  of  repair.    Beply,  that  under  the  contract  of  lease, 

respt.  had  undertaken  to  put  the  premises  into  proper  repair  at  hia  own 

expense.     Petr.  relied  on  two  letters  between  the  parties,  dated  6th  and 

7th  June,  1870.     The  S.  S.  (Spens)  sustained  the  first  conclusion  of  the 

petition,  and  dismissed  the  two  last  as  incompetent     The  Sheriff  (Qlassford 

Bell)  altered,  giving  effect  to  the  first  and  third  condusions  of  the  petition, 

and  refusing  the  second  as  incompetent. 

The  Court  held  that  there  had  been  a  concluded  lease  between  the 
parties  for  at  least  one  year,  under  which  respt.  was  bound  to  put  the 
premiseB  in  proper  repair  at  his  own  expense.  The  Court  accordingly 
adhered  to  the  judgment  of  the  Sheriff^  and  the  appeal  was  therefore 
dismissed. 

Stake  v.  M'Lasbn. — Nov.  2. 

Beparaiion — FeUow-Servant, — Pursuer  sued  M'Laren,  chemical  manu- 

&ctarer,  Grahamstown,  in  the  Sheriff  Court  of  Stirling,  for  damages  for 

injuries  sustained  by  him  while  in  the  employment  of  defr.,  for  which  he 

alleged  that  defr.  was  responsible.     It  appeared  in  proof  that  on  the  27th 

July,  1870,  the  roof  and  front  wall  of  .a  cylinder  house  in  defr.'s  chemical 

works  fell  down  in  consequence  of  the  weight  of  snow  which  had  fidlen 

upon  it  during  the  previous  night,  and  next  morning  defr.  instructed  his 

son,  Peter  M'Laren,  to  employ  certain  workmen  to  clear  away  the  debris. 

While  pursuer  was  engaged  with  the  others  in  this  work,  the  west  gable 

suddenly  gave  way,  and  a  considerable  portion  of  it  fell  upon  him,  and 

caused  him  very  severe  ii\jury.    The  S.  S.  (Bell)  held  that  the  roof  was  in 

a  dangerous  condition  when  the  workmen  were  asked  to  remove  the  debris, 

and  that  no  sufficient  examination  of  its  condition  had  been  made  by  defr., 

or  proper  precautions  taken  by  him  for  the  safety  of  his  workmen,  and 

consequently  that  he  was  responsible  for  the  injury  sustained  by  pursuer, 

and  liable  for  reparation  therefor.     He  accordingly  found  pursuer  entitled 

to  £100  as  damages.     The  Sheriff  (Blackburn)  recalled  and  dismissed  the 

action.     In  giving  this  judgment,  the  Sheriff  proceeded  on  the  authority  of 

the  recent  case  of  WiUon  v.  Merry  d:  Cunninghame,  holding  that  Peter 

McLaren,  under  whose  superintendence  the  work  had  been  done,  was  a 

fellow-workman  with  pursuer,  employed  in  one  common  work,  and  that 

consequently  defr.  was  not  responsible  for  any  accident  which  was  the  con- 

seqaence  of  his  (Peter  McLaren's)  fault.     Pursuer  appealed. 

The  Court  were  of  opinion  that  the  accident  was  caused  by  the  neglect  of 
defr.  to  take  proper  measures  for  the  safety  of  the  workmen  employed,  and 
that  be  was  therefore  liable  in  reparation.     It  was  plain  that  the  building 
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was  in  a  dangerous  state.  The  doctrine  of  coUaborateUr  did  not  apply,  as 
there  was  no  common  work.  The  employment  daring  which  the  accident 
occurred  was  not  the  one  for  which  pursuer  had  been  engaged,  bat  one 
outside  the  manufactory.  They  accordingly  recalled  the  judgment  of  the 
Sheriff,  and  returned  to  that  of  the  Sheriff-Substitute. 

Act.—Gloag,    AgenU—Burn  ^  Gloag,    W.S, AU^-^fFation,   Jamii£$ofL 

AgmU—WebiUfr  ff  WiU,  S.S.a 

VlSBDIN  BrOTRBBS  V.  ROBEBTBON. — NoV,  2. 

Sale — Telegram, — Appeal  from  the  Sheriff  Court  of  Aberdeenshire, 
in  an  action  for  implement  of  a  contract  of  sale,  entered  inUi 
between  the  parties  in  the  following  circumstances: — Op  1st  SepL, 
1870,  defrs.,  commission  agents  in  Peterhead,  ordered  a  message  to 
be  despatched  by  tel^raph  to  pursuers,  rock-salt  proprietors  in  Liver- 
pool, in  the  following  terms: — *' Send  on  immediately  fifteen  twenty 
tons  salt  invoice  in  my  name  cash  terms.**  This  message,  by  a  mistake 
of  the  telegraph  derk,  was  delivered  to  pursuers  in  these  terms: — 
'*  Send  on  rail  immediately  fifteen  twenty  tons  salt  Morice  in  morning 
name  cash  terms.'* 

During  the  previous  period  of  the  herring  fishing  season,  defr.  had  sent 
several  orders  for  salt  to  pursuers  by  telegraph,  and  that  such  orders  con- 
tained the  name  of  the  herring  curer  to  whom  in  each  instance  the  salt  was 
to  be  sent  They  accordingly  despatched  the  salt  by  rail,  addressed 
**  Morice,  Peterhead,*'  and  sent  invoice  to  the  same  address.  On  the  same 
day,  they  wrote  to  defrs. — "  We  have  received  your  message  with  order  for 
fifteen  twenty  tons  fishing  salt,  or  price  delivered  in  Peterhead  is  36s  6d 
per  ton  nett.     We  shall  push  it  forward  as  soon  as  possible.** 

Defrs.  never  received  the  salt,  and  on  10th  Sept.  telegraphed — "Detain 
the  fifteen  twenty  tons  salt  ordered  in  my  name  now  too  late."  Theiuvuice 
was  returned  to  pursuers  through  the  dead-letter  office  on  15th  Sept  Defirs. 
refused  to  take  delivery  of  the  salt,  as  being  too  late  for  their  purpose,  and 
accordingly  the  present  action  was  raised  for  the  price. 

The  S.  S.  (Thomson)  sustained  the  claim,  holding  that  the  sender  of  the 
telegraphic  message  was  responsible  for  the  mistake  of  the  derk  who  had 
been  employed  by  him.  The  Sheriff  (Smith)  recalled  this  interlocutor,  pro- 
ceeding principally  upon  the  authority  of  Uenkel  v.  Pape^  10th  Nov,,  1870, 
40  L.  J.,  Ex.  15.     The  pursuers  appealed. 

The  Court  dismissed  the  appeal  They  held,  apart  from  the  case  referred 
to,  as  well  as  upon  its  authority,  that  there  had  been  no  completed  contract 
of  sale  between  the  parties,  and  that  there  was  no  analogy  between  the  em- 
ployment of  a  private  messenger  and  taking  advantage  of  the  telegraph  of 
which  Government  had  now  the  monopoly. 

Act. — Asher.       AaerU — A,     Morrisofiy    S,S,C. AlL—Advocatui,  SkatuL 

AgmU—Mortan,  Whitehead,  &  Greig,  W.S. 

Glasgow  and  South-Wbstebn  Railway  Company  v.  Caledohuk 

Railway  Company. — Nov,  3. 

Arbitration — Arlnters  cannot  finally  d^ne  their  oum  powers.-^la  1853 
the  Glasgow  and  South- Western  Railway  Co.  entered  into  an  agreement 
with  the  Caledonian  Railway  Co.,  under  which  the  goods  traffic  between 
Glasgow  and  Paisley  on  the  one  hand,  and  Carlisle  and  all  other  pkoa  in 
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Sngland  on  the  other,  should  be  so  distributed  that  40  per  cent  thereof 
slionld  ''pass  and  be  carried"  by  the  G.  and  S.-W.  Railway  Co.,  and  60 
per  cent  by  the  Caledonian,  and  the  gross  receipts  for  such  goods  traffic 
y^ere  to  be  divided  in  the  same  proportions.     This  agreement  is  still  in 
force  between  the  two  companies.      The   thing  to   be   apportioned  is 
-tlie   traffic  carried  upon  the   Caledonian  and   G.   and   S.-W.    Railways 
respectively,  and  the   receipts  for  such   traffic.      The  agreement    does 
not  include  traffic  carried  on  other  or  stranger  lines  of  railway,  or  receipts 
earned  by  other  railway  companies  not  parties  to  agreement.     The  19th 
article  of  the  said  agreement  is  as  follows: — ''Any  question  which  may 
arise  between  the  parties  hereto  as  to  the  transactions  in  respect  of  this 
agreement,  or  as  to  the  fact  or  extent  of  any  breach  or  non-performance  there- 
of, or  as  to  the  damages  consequent  thereon,  and  all  differences  which  may 
arise  between  the. parties  hereto  respecting  the  true  meaning  or  effect 
of  this  agreement,  or  the  mode  of  carrying  the  same  into  operation,  shall 
from  time  to  time,  so  often  as  any  such  question  or  differences  shall  arise, 
be,  and  the  same  are  hereby,  submitted  and  referred  to  the  amicable  deci- 
sion, final  sentence,  and  decreet-arbitral  of  Henry  Glassford  Bell,  Esq.,  S.  S. 
of  Lanarkshire,  as  sole  arbiter  mutually  named  by  the  parties,  whom  fail- 
ing, of  the  committee  for  the  time  being  of  the  Clearing  House;  or  fsiiling 
such  committee,  of  an  arbiter  to  be  named  by  such  committee  on  the  appli- 
cation of  any  of  the  parties,  and  the  decision  of  such  arbiter  or  arbiters 
shall  be  fimd  and  conclusive  between  the  parties  in  difference."    The  goods 
traffic  carried  on  the  respective  railways  has  been  approximately  propor- 
tioned, and  unavoidable  irregularities  or  variations  from  the  stipulated  pro- 
portions have  been  made  up  by  money  balances  on  the  gross  receipts  down 
till  1868.     So  standing  matters,  the  suspenders  in  1868 — ^fifteen  years 
after  the  date  of  the  agreement — entered  into  an  independent  agreement 
with  the  Midland  Railway  Co.,  an  English  company  which  has  connections 
with  the  suspenders*  lines  at  or  near  their  southern  termini.     The  Midland 
Company  is  not  a  competing  company  either  with  the  suspenders  or  re- 
spondents, being  longitudinally  continuous  with  both  of  them,  but  it  com- 
petes with  the  London  and  North-Western.     By  the  agreement  of  1868,  it 
appears  that  the  Midland  Company  agreed  to  allow  to  the  G.  and  S.-W.  Co. 
a  bonus  or  commission  of  10  p.  c.  of  the  mileage  proportion  of  receipts 
accruing    on   the    Midland    Railway  from   all    goods  traffic   exchanged 
between  the  Midland  and  the  G.  and  S.-W.,  and  carried  between  the  Midland 
Railway  and  all  places  thereon  and  Glasgow,  Paisley,  Renfrew,  and  Dum- 
fries, and  this  agreement  has  been  in  force  since  1868.     Latterly  the  Cale- 
donian Co.  has  maintained  that  this  bonus  or  commission  forms  part  of 
the  gross  receipts  which  are  divisible  under  article  1st  of  the  agreement  of 
1853;  and  as  the  suspenders  refuse  to  concede  this,  the  respondents  intimated 
their  intention  to  bring  the  arbitration  clauses  of  the  agreement  of  1853 
into  operation,  and  to  claim  the  bonus  before  the  arbiters.     The  reply  was 
that,  as  the  bonus  in  no  sense  fell  under  the  agreement  of  1853,  the  arbiters 
in  that  agreement  could  not  decide  the  question. 

The  L.O.  (Gifford)  passed  the  note  and  granted  the  interdict  craved. 
His  Lordship  remarks  in  his  note: — 

"  The  L.  0.  is  of  opinion  that  the  bonus  or  commission  of  10  per  cent 
does  not  in  any  sense  fall  under  the  agreement  of  1853;  and  that  the 
arbitration  clause  in  that  agreement  does  not  entitle  the  arbiters  to  find  that 
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it  does.    He  has  therefore  granted  the  limited  interdict  oontuned  in  the 
preceding  interlocutor. 

''  The  bonus  in  question  is  not  a  receipt  earned  by  the  suspenders  at  all 
It  is  not  the  cost  or  chaige  for  carriage  or  any  part  either  of  the  suspenders' 
or  of  the  respondents'  lines  of  railway.  It  is  simply,  what  its  name  imports, 
a  bonus  or  commission  in  respect  of  -goods  carried  on  a  railway  belonging 
to  a  third  party,  and  paid  in  respect  of  certain  advantages  which  that  third 
party  receives. 

"Suppose  the  actual  goods  traffic  to  be  proportioned  betwe^i  the 
suspenders  and  respondents  as  stipulated  to  the  agreement  of  1853,  and  no 
money  accounting  to  arise,  it  is  difficult  to  see  how  a  greater  or  less  com- 
mission calculated  and  paid  to  one  of  the  parties  on  a  foreign  traffic — ^that 
is,  a  traffic  not  on  the  lines*  of  either  of  the  contracting  parties,  could  eva 
disturb  the  proportions  of  traffic  actually  carried  so  as  to  make  a  money 
accounting  necessary.     In  truth,  the  bonus  is  given,  not  in  respect  of  traffic 
divided  between  the  Caledonian  and  the  O.  and  S.-W.,  but  in  respect  of 
traffic  which  the  Q.  and  S.-W.  can  send  on  to  the  Midland.     The  agreemoit 
of  1853,  as  it  were,  terminates — that  is,  its  limits  are  reached  before  those 
of  the  agreement  of  1868  begin.     The  two  agreements  are  quite  independent, 
and  the  respondents  have  no  more  to  do  with  the  agreement  of  1868  than 
if  it  had  been  an  agreement  for  the  purchase  of  the  Midland's  rolling  stock. 
In  like  manner  the  Caledonian  Company  may  make  what  bonus,  profit,  or 
commission  they  can  by  invoicing  or  forwarding  their  six-tenths  of  the 
Scotch  traffic  in  any  direction  through  England  they  pleasa     They  may 
get,  if  they  can,  20  per  cent  from  the  London  and  North-Westem,  or  they 
may  get  from  that  company,  or  from  any  other  company,  a  slump  sum 
down.     With  such  commission  or  with  such  profit  (which  very  possibly  in 
some  shape  or  other  the  respondents  receive)  the  present  suspenders  will 
have  no  concern.     In  short,  when  the  transit  on  the  lines  of  the  suspenders 
and  respondents  has  terminated,  and  the  competition  as  between  Uiem  is 
over,  each  of  them  is  perfectly  free  to  make  such  bargains  as  they  can  with 
third  parties,  and  these  bargains  will  be  aU  outwith  the  agreement  of  1853. 
If  this  be  so,  the  arbiters  under  the  agreement  of  1853  cannot  decide  the 
question.     Arbiters  may  decide  within  their  power,  but  they  cannot  define 
tiieir  own  powers  or  fix  finally  what  and  what  is  not  truly  submitted.     The 
mere  assertion  by  one  or  other  of  the  parties  that  a  claun  fiJls  under  tic 
agreement  will  not  make  it  competent  to  the  arbiter  to  decide  without 
appeal  that  it  really  does  so.     As  well  might  the  respondents  claim  one  of 
the  O.  and  S.-W.  locomotives  under  the  agreement  of  1853,  and  then 
insist  that  the  arbiters  shall  decide  whether  the  claim  falls  under  the  agree- 
ment or  not     In  short,  the  merits  of  the  question  must  be  looked  at  to  see 
the  true  breadth  of  the  arbitration  clause.     What  is  plainly  outwith  the 
agreement  can  never  be  within  the  submission." 
The  Court  adhered. 

Act — Watson   et   Johnstone.     Agents — Hope    A  Mackay^   W.S, AIL — 

8ol,-Gen,  Clarke  Balfour,    Agents — CHhson-Craig,  DaUtielf  A  Brodies^  W,8, 

Caledonian  Railway  Company  v.  Babb's  Trustees  &  OxHEBa — Not.  3. 

Railway  Company  ^Compensation — Lease — Assiffnaiion. — This  was  a  S. 

and  L  by  the  Caledonian  Railway  Co.  against  the  arbiters  and  oversman, 

and  the  claimants,  in  a  compensation  arbitration  uuder  the  Lands  Clauses 
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Acts,  prooeeding  with  the  sabmissioiL    The  ground  was  that  the  daimaiits, 

Barr's  Trnatees,  representing  the  late  T.  Barr,  Brakenhill,  Carloke,  had  not 

established  his  title  as  lessee  for  a  term  of  years,  and  tiierefore  that  they 

vrere  not  entitled  to  claim  compensation  from  the  company  for  three  acres, 

or  thereby,  daring  the  period  of  his  alleged  tenancy.     In  1845,  when  the 

land  was  taken  by  the  company,  after  notice  to  the  landlord  and  to  the 

then  yearly  occupant,  the  lands  were  subject  to  a  liferent  lease  in  &yoar  of 

one  Hamilton  in  America.     In  1845,  after  the  railway  company's  notice  to 

take  the  land  had  been  served  on  the  landlords,  Hamilton,  through  his 

attorney  here,  entered  into  negotiations  for  a  sub-lease  for  lus  (Hamilton's) 

life  to  Barr,  to  be  fortified  by  an  obligation  on  the  part  of  the  landlords  that 

it  should  subsist  at  least  for  twenty-one  years.    The  draft  sub-lease  and 

draft  obligation  were  never  executed,  but  Uiey  were  revised  on  behalf  of  all 

parties,  and  acted  upon — Barr  and  those  in  his  right  occupying  the  farm 

till  1866-7.     After  various  delays  a  claim  for  the  twenty-one  years*  damage 

was  made  by  the  trustees  of  Barr  (who  had  died  in  1859),  and  the  company 

presented  this  suspension  against  the  statutory  submission,  proceeding  on 

the  ground  that  Barr  had  not  cleared  lus  title.     The  original  liferent  lease 

in  &vour  of  Hamilton  had  not  been  produced;  the  sub-lease  had  been 

entered  into  after  the  company's  notice  to  the  Lmdlords;  and  there  was  no 

assignation  by  Hamilton  of  his  right  to  compensation,  and  he  was  not  a 

party  to  the  «rbitration. 

After  proof,  the  L.  O.  (Jerviswoode)  sustained  claimants'  titla     When 
the  case  was  in  the  Second  Division,  the  claimants  put  in  a  minute  by 
which  Hamilton  sisted  himself  as  a  party  to  the  susp.,  and  stated  his 
willingness  to  become  a  party  to  submission;  and  they  subsequently  lodged 
an  assignation  by  Hamilton,  in  their  fiivour,  of  his  whole  claims  to  com- 
pensation in  respect  of  the  liferent  lease.     The  Court  refused  the  suspn.  and 
adhered  to  the  L.  O.'s  interlocutor;   but  found  Barr's  trustees  not  entitled 
to  any  expenses,  and  liable  to  the  railway  co.  to  the  extent  of  one  half  of 
their  expenses.     Their  Lordships  held  that  the  right  of  Hamilton  to  grant 
a  sub-lease  of  the  part  taken  by  the  company  was  extinguished  by  the 
company's  prior  notice,  but  that  the  obligation  on  Hamilton's  part  to  make 
over  to  Barr  his  interest  in  the  damages,  to  be  got  from  the  company,  was 
unquestionable.     But  Barr  claimed  the  damage  for  the  twenty-one  years, 
leaving  Hamilton  the  remaining  period  for  which  to  make  a  separate  claim 
against  the  company.     That  was  a  great  difficulty  in  the  submission,  and 
the  company  were  not  bound  to  submit  to  that  mode  of  settling  the  claim. 
But  Barr*s  trustees  have  now  got  a  full  assignation,  and  power  to  discharge 
whole  claim,  and  are  now,  but  only  now,  in  a  position  to  proceed  with  sub- 
mission,    lliough  it  might  not  be  competent  to  alter  the  whole  nature  of  a 
daim  and  preserve  the  existing  arbitration,  yet  if  the  claim,  as  here,  re- 
quired only  to  be  restricted,  that  could  now  be  done,  and  the  submis- 
sion  should  proceed.       Lord  Neaves   observed   that,  on   the  principle 
of  implied  assignation,  Mr  Barr  had  from  the  first  a  right  as  assignee, 
which  gave  him  the  basis  of  a  claim,  though  matters  were  complicate  as 
they  stood  when  proceedings  first  b^gan,  and  the  company  were  entitled  to 
have  them  put  in  proper  shape. 

Act, — Advocattu,    WaUon,  JohntUm.     AgenU — Hope  A  Madoay^  W.S, 
'Alt, — Shand,  J,  C,  Larimer.     Agents — Duncan  ds  Blacky  W,S. 
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Haldane  v.  Ooilvy. — Nov.  8. 

Teinds — Arrears  and  interest  due — Pleas  of  bona  fide  perception  and 
sumption  repelled. — This  was  a  qaestion  between  the  Minister  of  Eaogold- 
rum  and  Mr  Wedderbum  Ogilvy,  of  Ruthyen,  heritor  of  the  parish.  The 
main  point  at  issue  was  whether  Mr  Ogilvy  was  liable  to  pay  to  the  miniater 
certain  arrears  of  stipend  said  to  be  due  for  the  lands  of  Auldallan,  which 
lands  have  only  recently  been  ascertained  to  be  in  the  parish  of  Eingoldram. 
The  arrears  claimed  reached  back  to  the  year  1836,  and  the  heritor  pleaded, 
inter  alia,  the  defence  of  bona  fide  perception  and  consumption.  After  proo^ 
the  L.O.  (Gifford)  sustained  this  plea;  but  the  Court  altered,  and  held  that, 
as  an  examination  of  the  heritor's  own  titles  would  have  disclosed  that  the 
lands  in  question  were  in  the  parish  and  liable  for  the  stipend,  there  was 
no  room  for  such  a  plea;  held  also  that  the  minister  was  entitled  to  interest 
on  the  arrears  at  the  rate  of  5  per  cent. 

Act — Webster  <md  Neixiy.    Agents — Richardson  S  Johnston^  W.8. AlL— 

SoL'Oen.  Clark,  Baifour.    Agents — Mackenzie  j-  Black,  W.S. 

Suspension  and  Libsration. — Shiell  v.  Mossican. — ilTov.  9. 

Small  Debt  Decree  in  absence — Jurisdiction — Impritonmemt  without  charge 
incompetent. — This  was  a  suspn.  of  a  pretended  warrant -of  imprisonment 
contained  in  decree  by  the  S.  S.  of  Berwickshire  in  a  Small  Debt  Court, 
held  at  Dunse,  on  4th  August  last,  for  £11  10s.  9d.  of  principal  and 
£3  4s.  7d.  of  expenses.  The  complainer,  who  was  defender,  was  im- 
prisoned on  29th  August  without  haying  been  preyiously  charged,  and  had 
been  since  kept  in  jaO.  The  ground  of  suspension  and  liberation  was  that, 
whereas  sec.  10  of  Small  Debt  Act  makes  it  imperatiye  to  charge  defr.  in 
the  case  where  he  is  not  personally  present  when  the  decree  is  pronounced, 
that  requisite  had  not  been  complied  with,  seeing  that,  though  defr.  had 
not  been  personally  present,  he  receiyed  no  charge.  The  answer  made  to 
this  contention  was,  that  the  thing  called  a  decree  in  sec.  10,  and  which 
contained  the  warrant  of  imprisonment,  must  be  held  to  be  a  decree  in  the 
sense  of  the  30th  and  31st  sections,  excluding  reyiew,  except  on  certain 
grounds,  of  which  this  was  not  one,  and  that  therefore  the  suspension  was 
incompetent. 

A  8U8pen9ion  and  liberation  had  been  tried  in  the  S.  C,  Dunse,  but  had 
failed,  as  the  S.  S.  and  Sheriff  held  they  could  not  review  procedure  where 
objection  was  not  taken  to  the  decree  but  to  the  mode  of  its  execution. 
The  L.  O.  on  Bills  held  that  all  review  was  excluded  by  the  30  and  31 
secta,  and  refused  the  note.  But  the  Court,  on  the  contrary,  held  unani- 
mously that  the  suspension  was  competent,  as  there  was  no  complaint  made 
against  the  decree,  but  simply  against  the  warrant  of  imprisonment,  which 
was  part,  not  of  the  decree,  but  of  the  extract  on  the  back  of  the  summons 
At  common  law  a  charge  was  always  necessary  before  imprisonment,  and 
in  the  present  case  that  right  was  not  taken  away,  except  where  the  defr. 
was  present  at  the  pronouncing  of  the  decree.  The  interlocutor,  accord- 
ingly, was  remit  to  L.  O.  to  pass  the  note  and  grant  warrant  of  liberation. 

AcL-^cott,  Brand.     Agent —  Adam  ShieU,  8.S.C. Alt.  —  M^Ktcknie. 

Agent — M.  Lawson,  8.S,0> 
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QbIBVB  V,    RuTBEBFinU>*8    TRUSTEES. — Nov,    10. 

Lease — Reduction  on  ground  of  essential  error  in  advertisement  dismissed 
— Mora  and  acquiescence, — Parsuer  was  tenant  of  the  fanns  of  Easter 
Qlensherrup  and  Whitehill,  under  formal  agreement  executed  by  him  and 
the  late  Miss  Rntherfurd  of  Qlendeyon,  on  1 9th  November,  1859.  The 
duration  was  for  fifteen  years.  The  farms  are  not  described  in  the  lease  as 
consisting  of  any  specific  number  of  acres,  and  were  let  to  pursuer  for  a 
slump  rent  of  £743.  The  pursuer  entered  on  possession  of  the  farms  at 
Whitsunday,  1860,  and  took  over  the  sheep  which  were  on  the  farms  at  a 
valuation. 

The  pursuer,  after  having  been  in  possession  of  the  farms  for  ten  years, 
raised  the  present  action  to  reduce  the  lease,  on  the  ground  of  essential 
error  induced  by  an  alleged  false  representation  made  by  Miss  Rntherfurd 
in  the  advertisement,  that  the  farms  are  capable  of  keeping  2000  sheep 
besides  cattle.  He  averred  that  he  relied  on  the  accuracy  of  the  advertisement, 
and  that  the  rent  he  agreed  to  pay  exceeds  the  true  value  by  £200  a-year. 
The  summons  concluded  for  reduction  of  the  agreement,  and  for  repayment 
by  defrs.,  who  are  the  testamentary  trustees  of  the  late  Miss  Rntherfurd, 
of  the  sum  of  £7801  10s,  being  the  whole  rents  paid  by  him  down  to 
Martinmas,  1870,  with  interest,  but  under  deduction  of  such  sum  as  might 
be  ascertained  to  be  a  reasonable  equivalent  for  the  possession  of  the  farm, 
or  otherwise,  for  £4000  in  name  of  damages. 

The  L.  0.  (Mackenzie)  dismissed  the  action,  holding  that  pursuer's  aver- 
ments were  not  sufficient  to  support  the  conclusions,  and  that  on  his  own 
showing  he  was  bound  by  mora  and  acquiescence  from  insisting  in  the 
action.  His  Lordship  held  that  the  pursuer  was  not  entitled  to  rely  on 
the  statement  of  an  advertisement,  which  was  only  a  matter  of  opinion 
upon  which  an  intending  tenant  required  to  exercise  his  own  judgment. 

The  L.  0.*s  judgment  affirmed. 

Act. — Fraser^  Asher,     Agents — Scott,  Monerieff,  A  Balgety^   W.S, Alt. — 

Shand,  Keir,    Agents — Dundas  S  Wilson^  W.S* 

Special  Case  foe  Alexander  Abamson's  Tfii7STBB& — Nov.  16. 

Trust — Construction, — ^The  late  Alexander  A  damson  of  South  Cullange, 
executed  a  trust-disposition  on  11th  Dec.,  1865,  with  codicil  dated 
13th  July,  1866,  by  which  he  conveyed  his  whole  estates,  heritable 
and  moveable,  to  six  trustees.  The  third  purpose  was  as  follows : — "  My 
trustees  shall  hold  and  apply  the  residue  and  remainder  of  my  estates  and 
effects  for  the  establishment  of  an  institution  in  or  near  Cupar,  to  be  called 
the  '  Adamson  Institution,'  the  object  of  which  shall  either  be  the  educa- 
tion of  persons  above  the  age  of  ten  years,  or  as  an  hospital  or  infirmary 
for  the  cure  of  diseased  and  treatment  of  injured  persons,  as  the  trustees 
for  the  institution,  hereinafter  appointed,  may,  on  a  consideration  of  the 
comparative  benefits  fo  the  district  of  an  educational  establishm'ent  and 
hospital  or  infirmary,  in  their  discretion  determine  to  be  preferable."  The 
permanent  trustees  for  managing  the  institution  were  ultimately  to  be  the 
minister  of  Ceres,  two  persons  appointed  by  the  Parochial  Board  of  Ceres, 
and  four  by  the  Town  Council  of  Cupar,  and  these  were  to  be  conjoined 
with  his  original  trustees  in  the  order  recited  in  the  deed  on  the  death  or 
resignation  of  the  latter,  the  number  being  kept  up  to  seven.  He  expressed 
a  wish  that,  in  the  event  of  his  trustees  chousing  an  educational  institu 
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tioD,  which  he  had  principally  in  view,  twelve  pupils  from  his  naliye  pariah 
of  Ceres  might  be  educated  there  free  of  charge ;  and  in  the  event  of  an 
hospital  being  chosen,  that  some  preference  should  be  accorded  to  nati.Tea 
of  the  parish  of  Ceres.  He  also  desired  that  Mr  Taylor,  one  of  the  tmateea, 
who  haul  "  been  for  many  years  acquainted  with  his  affairs,  and  the  views 
he  entertained  in  regard  to  the  institution,**  should  be  appointed  factor  and 
derk  to  the  institution  while  he  was  resident  in  or  near  Cupar. 

Mr  Adamson  died  on  31st  August,  1866.  The  trusteeSi  now  increased 
to  seven  by  the  appointment  of  Captain  Ogilvy  Dalgleish  of  Woodhouse, 
Ceres,  resolved,  at  a  meeting  on  25tii  January,  1869,  that  the  institatioo 
should  be  of  the  nature  of  an  infirmaiy  or  hospital,  and  thereafter  appointed 
a  committee  of  three  of  themselves  to  choose  a  site.  The  site  fixed  upon 
was  at  Bridgend  of  Ceres,  between  Cupar  and  Ceres,  and  about  2^  miles 
from  Cupar  Cross.  The  Ceres  trustees  approved  of  the  choice;  but  Mr 
Taylor  dissented,  holding  that  the  site  proposed  was  not  ''in  or  near 
Cupar  **  in  the  sense  of  Mr  Adamson's  settlement  It  was  accordingly 
resolved  to  present  a  special  case  to  the  Court,  as  between  the  trustees 
maintaining  the  site  and, Mr  Taylor  objecting  to  it  The  property  in  the 
hands  of  the  trustees,  which  was  to  be  accumulated  till  sufficient  for  the 
purpose,  was  estimated  at  about  X9200^  and  the  annual  revenue  of  it  at 
about  X340. 

The  first  parties  argued  that»  in  the  choice  of  his  'trustees  from  the 
neighbourhood  of  Ceres,  and  the  preference  accorded  to  natives  of  Cerei^ 
Mr  Adamson  had  shown  a  decided  inclination  to  favour  that  parish,  while 
the  distance  of  the  site  from  Cupar  was  not  so  great  as  to  defeat  his  purpose 
of  having  the  institution  "  in  or  near  Cupar,"  and  would  be  advantageous  ^ 
to  the  hospital  The  second  party  argued  that  the  site  was  not  **  in  or 
near  Cupar"  within  the  meaning  of  the  deed,  for  Mr  Adamson  evidently 
meant  by  directing  the  majority  of  the  permanent  trustees  to  be  nominated 
by  Cupar  Town  Council,  and  the  factor  to  be  resident  in  or  near  Cupar,  to 
have  the  institution  as  near  Cupar  as  possible  The  pupils  from  Ceres 
were  evidently  intended  to  be  sent  to  Cupar;  and  ''  the  district "  which 
the  trustee  iidshed  to  benefit  could  not  include  both  the  parishes  of  Cupar 
and  Ceres,  seeing  he  had  had  a  school  principally  in  view,  and  that  for  the 
higher  branches  of  education.  Besides,  Cupar  was  much  better  suited  than 
Ceres  to  be  the  locus  of  an  establishment  evidently  designed  by  the  trustee 
to  perpetuate  his  memory,  whether  it  was  an  educational  institution  or  an 
hospital. 

The  Court  (the  Lord  J.  C.  absent)  unanimously  held  that  the  site  fixed 
on  was  not  so  far  fix>m  Cupar  as  to  defeat  the  purpose  of  the  testator,  and 
was  "  in  or  near  Cupar"  within  the  meaning  of  his  settlement 

AcL—Fraser,  Balfawr,    Agents— Jardine,  Stodofrd  {r  Fnuer^  fTwSL AH— 

Sol-Qm.  Clark,  MiUie.    Agmts—Fufe,  MiOer,  S  Fuft,  8.8.0. 
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REGISTRATION    APPEAL    COURT. 
(Lords  BxNHOLics,  Abdioll^n,  and  Obiodalb). 

Pa.ton  v.  Mobbison  Ain>  Goopbb  v,  Annan  (South  Lanabkshibb). — Oct, 

Schoolnuuier, — Appeal  of  Samuel  Paton  against  a  decision  of  Sheriff 

Djce.     Appt,  who  stood  upon  the  roll,  as  schoobnaster  of  the  nnited 

parishes  of  Lamington  and  Wandel,  was  objected  to,  on  the  ground  that, 

liaving  ceased  to  discharge  the  duties  of  parochial  schoolmaster,  he  had 

lost  his  light  to  the  dwelling  house  on  which  he  was  registered ;  and  it 

"was  then  maintained  that  the  person  appointed  by  the  heritors  to  discharge, 

and  who  was  actually  discharging,  those  duties,  had,  in  virtue  of  ss.  18 

and  20  of  24  and  25  Vict,  cap.  107,  the  sole  right  to  that  house.     It  was 

answered  that  by  an  arrangement  which  had  been  made  between  him  and 

the  heritors  that  he  was  still  the  schoolmaster  of  the  nnited  parishes ;  that 

neither  resignation  nor  retirement  having  taken  place,  the  clauses  of  the 

Act  referred  to  did  not  apply;  that  it  was  jtu  tertii  to  the  objector  to 

maintain  that  Paton  was  bound  to  cede  possession  of  the  house  and  garden 

to  the  assistant  appointed  by  the  heritors,  or  had  lost  his  i:^ht  to  the 

possession  of  those  subjects;  and  that,  in  the  absence  of  a  divesting  deed, 

there  was  no  valid  ground  for  expunging  his  name  from  the  roll.     The 

Sheriff  sustained  the  objection,  holding  ^at  the  hct  of  Paton  having,  in 

respect  of  the  arrangement  with  the  heritors,  ceased  to  discharge  the  active 

duties  of  the  office,  coupled  with  his  acceptance  of  a  retiring  allowance  of 

£iO  per  annum,  and  the  appointment  of  another  person  to  perform  the 

essential  duties  of  which  he  had  been  expressly  relieved,  was  equivalent  to 

a  virtual  resignation  of^  and  retirement  from,  the  office  of  schoolmaster  of 

the  united  parishes;  and  that,  in  these  circumstances,  Paton  was  not,  and 

could  not  be,  "the  person  actually  dischaiging  the  duties  of  schoolmaster," 

and  therefore  was  not  entitled  to  the  use  of  the  premises  in  question, 

which  virtuU  officii  alone  belonged  to  the  parochial  schoolmaster.     The 

Sheriff  considered  that  &  18  of  24  and  25  Vict.,  cap.  107,  supported  this 

view.     The  question  of  Uw  for  the  decision  of  the  Court  of  Appeal  was 

whether  Paton,  in  respect  of  the  arrangement  between  him  and  the  heritors, 

since  carried  into  effect,  had  ceased  to  be  the  schoolmaster  of  the  united 

parishes  of  Lamington  and  Wandel,  and  had  no  longer  right  to  the 

dwelling-house  on  which  he  was  registered  f 

Lord  BiNHOLiaB — ^The  heritors  were  not  entitled  to  disconnect  the 
active  duties  of  the  position  of  schoolmaster  from  possession  of  the  house^ 
Paton  had  resigned  his  active  duties;  another  person  was  in  the  exercise 
of  them;  and  his  Lordship  considered  that  in  these  circumstances  Paton 
had  no  legal  right  to  possession  of  the  liferent  of  the  house. 

Lord  AVT>ifTTT.Aif — Nothing  could  be  clearer  than  that  a  schoolmaster's 
house  was,  in  law  and  reason,  not  an  appendage  of  a  sinecure  office,  but 
part  of  the  man's  remuneration  for  dischaiging  active  duties.  The  heritors 
in  this  case  appeared  to  have  attempted  to  separate  the  enjoyment  and 
occupancy  of  the  house  from  the  discharge  of  the  duties  of  the  position  of 
schoolmaster;  and  it  was  said  that  they  had  effected  that  separation  so  as 
to  secure  the  franchise  to  Paton.  He  thought  they  had  not  succeeded  in 
doing  that;  he  thought  it  was  not  lawful  for  them  to  make  the  attempt 
Lord  ObmidaIiB  concurred  in  thinking  that  a  schoolmaster  could  not  be 
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entitled  to  possession  of  the  honse,  and,  at  the  same  time,  peifonn  none  of 
the  duties  of  the  o£Sce.  It  was  objected  to  appt.  that  he  was  no  longer 
discharging  the  labours  of  schoolmaster;  and,  therefore,  that  the  part  of 
the  arrangement  with  the  heritors  whereby  he  was  still  to  live  in  the  house 
was  to  be  cast  aside  altogether.  He  thought  it  was  only  equity,  if  that  was 
law,  that  the  whole  thing  should  be  set  aside.  If  the  condition  that  he 
should  still  live  in  the  house  was  to  be  cast  aside,  let  the  whole  thing 
follow.  That  appeared  to  him  io  be  the  equitable  result,  assuming  that 
the  condition  in  question  was  one  which  the  law  would  not  recognise.  The 
claimant,  it  seemed  to  him,  could  say,  "  So  long  as  that  private  agreement, 
which  is  founded  on  against  me,  is  not  to  be  implemented  in  all  its  parts, 
then  it  ought  not  to  be  implemented  or  founded  on  against  me  in  any.** 
Appeal  dismissed. 

Act. — Muirhead,    Agents — Robert  Denholm^  8.S.C, AU, — SoL-Om.  Clark 

Agents — HamUUniy  Kinnear,  S  BeaJtson^  W,S, 

CooPKB  V.  Annan  (Lanabkshibb). 

Building  Society — Joint-owners, — James  Cooper,  Lockhart  Street,  Stone- 
house,  appeared  against  a  decision  of  Sheriff  Spens.  Annan  objected  to 
Cooper  being  continued  on  the  roll  as  joint  owner  {qtia  partner  of  the  com- 
pany carrying  on  business  at  Stonehouse,  under  the  title  of  "No.  7  Building 
Society")  of  premises  in  Stonehouse,  upon  the  ground  that  he  had  no  title, 
and  was  not  possessed  of  sufficient  value,  individually,  to  entitle  him  to  a 
vote;  and  that  the  annual  return  of  that  part  of  the  society's  property  con- 
tained in  a  tack  dated  16th  and  18th  March,  1871,  could  not  be  considered, 
inasmuch  as  entiy  was  conditioned  at  Whitsunday,  1871,  being  insufficient 
possession  to  found  claim.  It  was  proved  that  the  annual  value  of  the 
property  belonging  to  the  society  was  £94  Ss,  deducting  wherefrom  £12  IDs 
7d — ^the  value  of  feu-duties — the  clear  annual  value  of  property  left  was 
£81  ds  6d,  as  appearing  in  the  valuation  roll.  There  were  sixteen  mem- 
bers of  the  society,  and  15|  shares  divisible  among  them — Cooper  holding 
one  full  share.  Entry  in  the  last  tack,  of  date  16th  and  18th  March,  was 
at  Whitsunday,  1871.  The  annual  value  of  this  property  was  £5  58 
(1  Is  Id  of  feu-duty  affeiring  thereto  being  already  included  in  the  deduction 
of  £12  19s  Id).  Deducting  this  £5  58  from  £81  3s  5d,  £75  188  5d  was 
left,  which,  divisible  by  the  number  of  shares  (15|)left  an  annual  value,  of 
a  possessor  of  one  share,  of  something  less  than  £5.  The  Sheriff  sustained 
the  objection,  and  expunged  Cooper's  name  from  the  roll.  The  question 
of  law  for  the  decision  of  the  Court  of  Appeal  was — ^Was  a  building  society, 
holding  property  jointly  of  a  free  annual  value  of  £75  odds,  entitled  to 
have  two  members  put  on  the  roll  as  joint-owners  gua  partners  of  the 
society,  to  represent  it,  although  the  free  annual  value  of  the  share  aocming 
to  each  representative  individually  was  less  than  £5  ) 

The  Court  unanimously  dismioied  the  appeal,  with  expenses. 

Act, — Sol'Chn.  Clark,     Agents — HcmvUUm^  Kinnear,  S  Beatson^  W.8, 

A  U. — Muirhead. 

W.  D.  Hill  v.  J.  M.  Hill  (Stirlingshire). 

Nominal  and  fictitious — Adjudicaiion. — William  Dugnid  Hill,  residim 
at  Brig  o*  Lea,  near  Neilston,  from  1839  down  to  the  present  year,  hn* 
been  upon  the  roll  of  Toters  on  the  qualification  on  which  he  now  claimed 
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bat  his  name  not  appearing  on  the  Valuation  Boll  of  this  year  as  co- 
proprietor  of  those  lands  and  others,  the  assessor  stnick  his  name  from  the 
roll  as  having  become  disqnalified.     The  claimant  had  been  cited  to  appear 
as  a  haver  to  prodace  his  titles,  and  as  a  witness  also,  by  the  present 
objector.      The  claimant  failed  to  appear  personally,  bnt  his  procurator 
stated  for  him  that  his  qualification  had  been  objected  to  along  with  that 
of  others  of  his  co-proprietors  in  1865  when  his  titles  had  been  produced 
before  the  Court;  but  that  since  then  a  decree  of  adjudication  of  the  lands 
had  been  obtained  by  a  creditor,  and  that  the  claimant's  titles  were  now  in 
the  creditors'  possessioa     In  or  about  the  beginning  of  the  year  1839, 
the  late  Robert  Stewart  of  Stewarthall  purchased  the  estate  of  Bogside  at 
the  price  of  J&13,500,  and  at  the  same  time  granted  a  bond  for  that  sum 
over  the  same  to  the  late  Sir  Qilbert  Stirling  of  Larbert     It  was  specially 
agreed  that  neither  Robert  Stewart  nor  his  heirs  should  be  liable  for  the 
principal  sum  or  interest,  or  any  penalty  or  expenses,  and  that  the  security 
should  be  limited  and  restricted  to  the  lands  and  others  conveyed.     Mx 
Stewart,  at  the  same  time,  disponed  the  lands  in  question  and  others  to 
forty-three  gentlemen,  among  whom  was  the  claimant,  in  consideration  of 
the  price  of  X15,005,  of  wluch  J&13,500,  being  the  amount  of  the  bond, 
was  to  remain  a  burden  on  the  lands,  and  only  the  balance,  or  £1505,  was 
paid  in  cash.     The  price  paid  by  each  of  these  gentlemen  was  jC35,  and  they 
were  infeft.     A  factory  and  commission  was  granted  by  them  at  the  same 
time  in  favour  of  Mr  Kerr,  writer  in  Stirling,  to  manage  and  let  the  lands, 
and  under  the  terms  of  the  liEustoiy  so  granted,  the  factor  was  under 
obligation  to  hold  just  count  and  reckoning  to  them,  or  their  heirs  or 
assignees  for  his  whole  intromissions,  at  all  times  when  required;  and 
after  paying  all  legal  burdens  affecting  the  lands,  as  also  the  interest  due  on 
the  bond  of  £13,500,  to  make  payment  to  them  of  whatever  balances  should 
appear  to  be  due  by  him.     But  while  it  was  part  of  the  arrangement  that 
thu  factory  should  be  granted  by  the  forty-three  co-proprietors,  it  appeared 
to  have  been  also  arranged  that  the  factor  should  be  named  by  Sir  Gilbert 
Stirling,  and  should  account  to  him  for  the  rents  of  the  land  to  be  uplifted 
and  applied  by  him,  that  the  forty-three  co-proprietors  should  not  be  liable 
for  the  payment  of  either  the  principal  sum  or  interest  of  the  bond,  or  the 
penalties  to  both  annexed ;  and,  accordingly,  although  there  was  a  surplus 
of  small  amount  up  to  the  year  1851,  no  accounting  by  the  factor  was 
ever  called  for  by,  or  made  to,  the  claimant  and  his  co-partners,  and  they 
never  received  anything  out  of  the  rents  of  the  land.     From  1851,  there 
was  no  surplus  after  paying  interest  on  the  bond,  and  by  Martinmas  1857 
the  balance  of  accounts  turned,  and  the  factor  was  unable  to  pay   the 
interest  in  full.     After  various  other  unsuccessfiil  attempts  had  been  made 
to  obtain  a  disposition,  signed  by  all  the  co-proprietors,  of  their  rights,  in 
the  year  1869  Alexander  Mackenzie  and  others,  trustees  of  the  late  Sir  Qilbert 
Stirling,   raised  an   action  and  obtained   a  decree   of  constitution   and 
adjudication    against   Walter  Buchanan    and    the  other    forty-two    co- 
proprietors  of  Bogside,  including  the  claimant,  whereby  the  lands,  etc., 
were  adjudged  from  Walter  Buchanan  and  others,  and  were  declared  to 
pertain  and  belong  to  the  pursuers  of  the  action  for  payment  and  satisfac- 
tion to  them  of  their  debt,  with  interest,  etc.,  amounting  in  all  to  £14,838, 
4s.   8d.,  with  legal  interest  of  the  same  during  nut  redemption  of  the 
lands,  eta     On  this  decree,  Alexander  Mackenzie  and  others  had   been 
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infefty  conform  to  notarial  instrument,  registered  on  26th  August, 
1869,  and  they  subsequently  disponed  the  said  lands  and  others  to 
Gilbert  Stirling  of  Larbert,  and  his  heirs,  who  thereafter  disponed  them 
again  to  trustees,  who  were  now  in  possession  of  them,  and  on  which  last 
disposition  they  were  infeft,  conform  to  notarial  instrument  registered  on 
26th  April,  1871.  In  the  yaluation-roll  of  this  year,  Alexander  Mackenzie 
and  others  appeared  as  proprietors  in  trust  of  the  lands  of  Bogside,  etc., 
and  the  claimant  did  not  appear  on  that  roll.  He  had  therefore  claimed 
of  new.  The  claim  was  objected  to  on  the  ground  (1)  that  the  claim  was 
from  the  beginning  nominal  and  fictitious ;  and  (2)  that  whatever  right  the 
claimant  might  have  had  before  was  taken  out  of  him  by  the  decree  of  con- 
stitution and  adjudication  followed  by  infeftment,  and  by  the  abeolate 
conveyance  by  the  adjudgers  to  Gilbert  Stirling,  and  the  conveyance  and 
resettlement  by  him  on  trustees,  who  were  now  in  possession  as  abeolate 
proprietors.  The  Sheriff  rejected  the  claim,  being  of  opinion  that  the 
interest  of  a  reverser  in  adjudged  lands  was  not  one  of  property  or  owner- 
ship entitling  him  to  be  enrolled  under  the  Representation  of  the  People 
Act,  and  other  Acts,  as  proprietor  or  owner  of  such  lands,  but*  was  only  a 
right  of  redemption.  The  questions  of  law  for  the  decision  of  the  Coait 
of  Appeal  were: — (1)  Whether  the  claimant's  alleged  right  of  co-proprietor 
or  joint  owner  of  the  lands  in  question  ever  afforded  a  proper  qualificatioa 
on  which  to  be  enrolled?  and  (2)  whether  the  interest  now  remaining  iu 
him,  after  the  decree  of  adjudication  and  the  subsequent  proceedings, 
afforded  the  qualification  on  which  he  sought  now  to  be  en  rolled  1 

The  respt.*s  ease  was  withdrawn  in  so  far  as  it  rested  upon  the  questioD 
of  adjudication ;  and  was  put  solely  upon  the  alleged  fictitious  and  nominal 
qualificatioa 

Counsel  having  been  heard, 

Lord  Benholme  considered  that  the  appeal  should  be  dismissed. 

Lord  Ardmillav  was  of  the  same  opinion.  Counsel  for  respt  had 
acted  wisely  in  abandoning  the  question  of  adjudication,  and  in  resting  the 
case  upon  the  other  matter.  He  was  clearly  of  opinion  that  the  character 
of  the  transaction,  from  beginning  to  end,  was  unreal.  There  were  a  good 
many  such  cases  in  different  parts  of  the  country ;  and  it  was  exceedingly 
for  the  public  interest  that,  wherever  a  transaction  was  so  manifestly  unreal, 
it  should  be  put  an  end  to. 

Lord  Obmidale  did  not  go  upon  any  one  particular  circumstance,  but 
upon  a  general  view  of  all  combined ;  and  the  result  to  which  he  came  was 
the  same  as  that  at  which  Lords  Benholme  and  Ardmillan  had  arrived. 
Step  by  step,  the  suspicion  at  first  attached  to  the  transaction  increased, 
until  at  last  it  was  impossible  to  resist  the  conclusion  that,  from  the 
beginning  and  throughout,  there  had  been  no  reality  and  substance  in  i^ 
but  that  it  was  nominal  and  fictitious,  and  could  only  be  so  treated 

The  appeal  was  dismissed,  with  ezpensea 

Act—R.    V.   Campbell.     Agent— T,  F.    Weir,  S,S,C. -4tt.— J.  JT.  ^• 

Macdonald.    AgerU — Maekerme  &  Black,  W,S. 

Stewabt  v.  Bell  (Dumfribbsuirb). 
Long  lease — Written  title. — James  Bell  stood  on   the  valuation-roll  w 
proprietor  of  houses  and  land  at  Elizafield,  in  the  parish  of  Torthorwald,  of 
the  annual  rent  or  value  of  £13,  subject  to  an  annual  payment  of  £5  to 
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Sir  A.  W.  Qrierson,  Bart.,  of  Rockhall,  in  name  of  ground  rent ;  and  was 
placed  on  the  assessor's  list  No  regular  written  title  of  the  subjects  in 
favour  of  Bell  or  his  predecessor  had  been  discovered  or  proved  to  have 
existed.  John  Bell,  his  father,  possessed  the  said  houses  and  land  from 
Whitsunday  1824  until  his  death,  paying  therefor  to  Sir  Robert  Qrierson, 
the  predecessor  of  Sir  A.  W.  Grierson,  the  sum  of  £2  10s  half-yearly  in 
exchange  for  receipts  bearing  to  be  for  "  rent  of  his  possession  under  me.*' 
The  said  James  Bell  had  possessed  the  houses  and  land  since  his  father's 
death,  paying  the  factors  of  Sir  A.  W.  Qrierson  the  sum  of  £2  lOs  half- 
yearly,  in  exchange  for  .receipts  bearing  to  be  for  '*  half-year's  long  tack 
duty  for  possession  of  Elizafield."  The  name  of  ''  John  Bell's  heirs  "  has, 
during  the  same  period,  been  entered  in  the  factor's  accounts  and  collection 
lists  of  long  tack  duties  belonging  to  the  estate  of  Bockhall,  which  lists 
include  those  payable  under  long-written  tacks; — the  duration  of  all  the 
''long  tacks"  which  have  been  granted  in  writing  on  the  estate  of 
Hockhallis  ninety-nine  years  without  breaks.  An  objection  was  stated 
on  the  ground  that,  in  the  absence  of  a  written  tack,  it  was  not 
competent,  in  deciding  what  was  the  duration  of  the  tack,  to  take  the 
oath  of  the  landlord's  factor  along  with  the  documents  produced.  The 
Sheriff  repelled  the  objection,  allowed  the  factor  to  be  examined;  and  in 
respect  of  his  evidence,  and  of  the  receipts  of  collection  lists  of  long  tack 
duties  produced,  repelled  the  objection. 

The  Court  unanimously  reversed,  and  held  that  the  title  of  respt. 
was  clearly  defective. 

Act — Macdonald,   Agent — James  SomerviLUy  8,S,C. AU,—M*Kie,  Agent 

— r.  J.  Gordon,  8.S. 

Johnstons  v,  Lee  (Dumbabtonshibb). 

Superior  and  Vassal — Casualties, — John  Bethnne  Walker  Lee,  S.S.C., 
Edinburgh,  claimed  to  be  enrolled  as  proprietor  infeft  in  the  estates  of 
Auchinkilns  Thorn,  Chapelton,  and  Wester  Balloch,  all  in  the  parish  of 
Cumbernauld,  under  burden  of  the  feu-rights,  and  stated  his  annual  income 
from  these  properties  to  average  £24  to  £30,  including  the  casualties  of 
superiority.  The  claimant  is  infeft  in  the  superiorities  claimed  on  under 
disposition  by  the  trustee  on  Lord  Elphinstone's  estate  in  his  favour, 
recorded  30th  September,  1870,  whereby,  in  consideration  of  the  price  of 
£250,  the  trustee  sold  and  disponed  to  Mr  Lee  the  superiority  of  the  said 
lands,  with  right  to  the  feu  and  blench  duties  and  casualties,  from  the  term 
of  Whitsunday  1870.  The  duties  are  to  some  extent  payable  in  grain,  and 
the  yearly  value  of  the  feu-duties  of  Auchinkilns  and  Thorn  is  stated  in  the 
valuation-roll  at  £7  4s  Id;  and  of  Wester  Balloch  at  £1  2s  3d — together, 
£8  6s  4d.  The  rent  or  annual  value  of  the  lands  of  Auchinkilns,  Thorn, 
and  Wester  Balloch,  as  appearing  in  the  valuation-roll,  is  £669.  The 
claimant  contended  that,  along  with  the  above  sum  of  feu-duties,  the 
casualties  of  the  superiority  ought  to  be  taken  into  computation  in  ascer- 
taining the  yearly  value  of  the  subjects  claimed  on ;  and  founded  on  the 
7th  sec.  of  the  Act  2  and  3  Will  IV.,  a  85.  It  was  objected 
that  the  amount  of  casualties  stated  by  the  claimant  had  not  been 
established  by  evidence;  and  further,  supposing  the  casualties  to  be  as  the 
claimant  represented  them,  they  did  not  afford  any  legal  and  competent 
ground,  either  taken  alone  or  in  combination  with  the  feu-duties,  for  con- 
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8titadng  the  franchise.  The  S.  S.  held  that,  in  eetimating  the  yearly 
Talae  of  the  euperior's  estate,  the  casaalties  cannot  be  indnded,  becaose,  as 
these  are  not  deducted  from  the  Tassal's  subjects,  they  cannot  be  added  to 
those  of  the  superior.  It  was  obvious  that  were  such  addition  to  be 
allowed,  the  superior  would  vote  upon  the  value  of  the  casualties,  while  the 
vassal,  by  not  deducting  them,  would  also  vote  upon  their  value.  Two 
persons  would  thus  hold  the  franchise  upon  the  same  identical  profits  and 
issues,  which  was,  of  course,  incompetent  Upon  these  grounds  the  S.  S. 
rejected  the  claim  made  by  the  claimant 

Their  Lordships  adhered  to  the  Sheriff's  judgment,  and  dismissed  the 
appeal 


(Snglis^  €nBtB. 


Bill  of  Exchakoib — Signature  cbtained  by  fraud. — ^In  an  action  by  a 
honafde  holder  for  value  of  a  bill  of  exchange,  against  an  indorser,  the  judge 
directed  the  jury,  that  if  deft's  signature  was  obtained  upon  a  fraudulent 
representation  that  the  instrument  was  a  guarantee,  and  deft,  signed  it 
without  knowing  that  it  was  a  bill,  and  under  the  belief  that  it  was  a 
guarantee,  and  if  deft  was  not  guilty  of  any  negligence  in  so  signing,  he 
was  entitled  to  the  verdict : — Hdd^  a  right  direction.  The  judgment  of 
the  Court  was  delivered  by  Byles,  J.,  as  follows : — 

"  This  was  an  action  by  the  plaintiff  as  indorsee  of  a  bill  of  exchange 
for  £3,000  against  the  defendant  as  indorser.  The  defendant,  by  one  of 
his  pleas,  traversed  the  indorsement,  and  by  another  alleged  that  the 
defendant's  indorsement  was  obtained  horn  him  by  fraud.  The  plaintiff 
was  a  holder  for  value  before  maturity,  and  without  notice  of  any  fraud. 
There  was  contradictory  evidence  as  to  whether  the  indorsement  was  the 
defendant's  signature  at  all,  but,  according  to  the  evidence  of  one  Callow, 
the  acceptor  of  the  bill,  who  was  called  as  a  witness  for  the  plaintiff,  he, 
Callow,  produced  the  bill  to  the  defendant  (a  gentleman  far  advanced  in 
life)  for  him  to  put  his  signature  on  the  back,  after  that  of  one  Cooper, 
who  was  payee  of  the  bill  and  first  indorser,  Callow  not  saying  that  it  was 
a  bill,  but  telling  the  defendant  the  instrument  was  a  guaranty.  The 
defendant  did  not  see  the  face  of  the  bill  at  all,  but  the  bill  was  of  the 
usual  shape  and  bore  a  bill  stamp,  the  impress  of  which  stamp  was  visible 
at  the  back  of  the  bill  The  defendant  signed  his  name  after  Cooper's,  he, 
the  defendant,  as  the  witness  stated,  believing  the  document  to  be  a 
guaranty  only. 

'*  The  Lord  Chief  Justice  told  the  jury  that  if  the  indorsement  was  not 
the  defendant's  signature,  or  if,  being  his  signature,  it  was  obtained  upon  a 
fraudulent  representation  that  it  was  a  guaranty,  and  the  defendant  signed 
it  without  knowing  that  it  was  a  bill,  and  under  the  belief  that  it  was  a 
guaranty,  and  if  the  defendant  was  not  guilty  of  any  negligence  in  so 
signing  the  paper,  the  defendant  was  entitled  to  the  verdict  The  jary 
found  for  the  defendant.  A  rule  nin  was  obtained  for  a  new  trial,  first, 
on  the  ground  of  misdirection  in  the  latter  part  of  the  summing  up,  aod, 
secondly,  on  the  ground  that  the  verdict  was  against  the  evidence. 
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"  As  to  the  first  branch  of  the  rale,  It  seems  to  as  that  the  qaestion  arises 

on  the  traverse  of  the  indorsement     The  case  presented  by  the  defendant 

is,  that  he  never  made  the  contract  declared  on ;  that  he  never  saw  the 

face  of  the  bill,  and  that  the  purport  of  the  contract  was  fraudulently 

misdescribed  to  him;  that  when  he  signed  one  thing  he  was  told  and 

believed  that  he  was  signing  another  and  an  entirely  different  thing ;  that 

his  mind  never  went  with  his  act     It  seems  plain,  *on  principle  and  on 

aafchority,  that  if  a  blind  man,  or  a  man  who  cannot  read,  or  who  for  some 

reason  (not  implying  negligence)  forbears  to  read,  has  a  written  contract 

fEdsely  read  over  to  him,^  the  reader  misreading  to  such  a  degree  that  the 

written  contract  is  of  a  nature  altogether  different  from   the  contract 

pretended  to  be  read  from  the  paper  which  the  blind  or  illiterate  man 

afterward  signs,  then,  at  least  if  there  be  no  negligence,  the  signature  so 

obtained  is  of  no  force.     And  it  is  invalid,  not  merely  on  the  ground  of 

fraud  where  fraud  exists,  but  on  the  ground  that  the  mind  of  the  signer 

did  not  accompany  the  signature;  in  other  words,  that  he  never  intended 

to  sign,  and  therefore,  in  contemplation  of  law,  never  did  sign,  the  contract 

to  which  his  name  is  appended.     The  authorities  appear  to  us  to  support 

this  view  of  the  law.     In  Thoroughgood$  Ccue,  2  Rep.  9,  6,  it  was  held, 

that  if  an  illiterate  man  have  a  deed  falsely  read  over  to  him,  and  he  then 

seals  and  delivers  the  parchment,  that  parchment  is  nevertheless  not  his 

deed.     In  a  note  to  TkoroughgootTs  Ccue^  2  Rep.  9,  6,  in  Frazer*s  edition 

of  Coke's  Reports,  it  is  suggested  that  the  doctrine  is  not  confined  to  the 

condition  of  an  illiterate  grantor,  and  a  case  in  Kelway's  Reports,  p.  70, 

is  cited  in  support  of  this  observation.     On  reference  to  that  case,  it 

appears  that  one  of  the  judges  did  there  observe  that  it  made  no  difference 

whether  the  grantor  were  lettered  or  unlettered.     That,  however,  was  a 

case  where  the  grantee  himself  was  the  defrauding  party ;  but  the  position, 

that,  if  a  grantor  or  covenantor  be  deceived  or  misled  as  to  the  actual 

contents  of  the  deed,  the  deed  does  not  bind  him,  is  supported  by  many 

authorities  (see  Com.  Dig.  tit  '  Fait,'  b.  2),  and  is  recognised  by  Bayley, 

J.,  and  by  the  Court  of  Exchequer  in  the  case  by  Edufords  v.  Brown,  1  Cr. 

and  J.  312.     Accordingly,  it  has  recently  been  decided  in  the  exchequer 

chamber,  that,  if  a  deed  be  delivered,  and  a  blank  left  therein  be  afterward 

improperly  filled  up   (at  least  if  this  be  done   without  the  grantor's 

negligence),  it  is  not  the  deed  of  the  grantor.     Swan  v.  The  North  Britisk 

Australasian  Company^  2  Hurls,  and  C.  175;  S.  C,  32  Law  J.  Rep.  (N.  S.) 

Exch.  273.    These  cases  apply  to  deeds,  but  the  principle  is  equally 

applicable  to  other  written  contracta     Nevertheless,  this  principle,  when 

applied  to  negotiable  instruments,  must  be  and  is  limited  in  its  application. 

These  instruments  are  not  only  assignable,  but  they  form  part  of  the 

currency  of  the  country.     A  qualification  of  the  general  rule  is  necessary 

to  protect  innocent  transferees  for  value.     If,  therefore,  a  man  write  his 

name  across  the  back  of  a  blank  bill  stamp,  and  part  with  it,  and  the 

paper  is  afterward  improperly  filled  up,  he  is  liable  as  indorser;  if  he  write 

it  across  the  face  of  the  bill  he  is  liable  as  acceptor  when  the  instrument 

has  once  passed  into  the  hands  of  an  innocent  indorsee,  for  value,  before 

maturity,  and  liable  to  the  extent  of  any  sum  which  the  stamp  will  cover. 

In  these  cases,  however,  the  party  signing  knows  what  he  is  doing :  the 

indorser  intended  to  indorse,  and  the  acceptor  intended  to  accept,  a  bill 

of  exchange  to  be  thereafter  filled  up,  leaving  the  amount,  the  date,  the 
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maturity,  and  the  other  parties  to  the  bill  undetermined.  But  in  the  case 
now  under  consideration,  the  defendant,  according  to  the  evidence  (if 
believed)  and  the  finding  of  the  jury,  never  intended  to  indorse  a  bill  of 
exchange  at  all,  but  intended  to  sign  a  contract  of  an  entirely  different 
nature.  It  was  not  his  design,  and,  if  he  was  guilty  of  no  negligence,  it 
was  not  even  his  fault  that  the  instrument  he  signed  turned  out  to  be  a 
bill  of  exchange.  It  was  as  if  he  had  written  his  name  on  a  sheet  of  paper 
for  the  purpose  of  franking  a  letter,  or  in  a  lady's  album,  or  on  an  order 
for  admission  to  the  Temple  Church,  or  on  the  leaf  of  a  book,  and  there 
had  already  been,  without  his  knowledge,  a  bill  of  exchange  or  prumisaory 
note,  payable  to  order,  inscribed  on  the  other  side  of  the  paper.  To  make 
the  case  clearer,  suppose  the  bill  or  note  on  the  other  side  of  the  paper, 
in  each  of  these  cases,  to  be  written  at  a  time  subsequent  to  the  signature, 
then  the  fraudulent  misapplication  of  that  genuine  signature  to  a  different 
purpose  would  have  been  a  counterfeit  alteration  of  a  writing  with  intent 
to  defraud,  and  would  therefore  have  amounted  to  forgery.  In  that  case 
the  signer  would  not  have  been  bound  by  his  signature,  for  two  reasons: 
first,  that  he  never,  in  fact,  signed  the  writing  declared  on;  and,  secondly, 
that  he  never  intended  to  sign  any  such  contract.  In  the  present  case  the 
first  reason  does  not  apply,  but  the  second  reason  does.  The  defendant 
never  intended  to  sign  that  contract,  or  any  such  contract.  He  never 
intended  to  put  his  name  to  any  instrument  that  then  was  or  thereafter 
might  become  negotiable.  He  was  deceived,  not  merely  as  to  the  l^al 
effect,  but  as  to  the  actital  contents  of  the  instrument. 

"  We  are  not  aware  of  any  case  in  which  the  precise  question  now 
before  us  has  arisen  on  bills  of  exchange  or  promissory  notes,  or  been 
judicially  discussed.  In  the  case  of  Ingham  v.  Primrose^  7  Com.  R  R 
(N.  S.)  83,  and  the  case  of  Nance  v.  Davy,  5  Ala.  370;  S.  C,  1  Parsons 
on  Bills,  114,  n.,  both  cited  by  the  plaintiff,  the  facts  were  very  different 
from  those  before  us,  and  have  but  a  remote  bearing  on  the  question.  But 
in  PtUnam  v.  Sullivan,  4  Mas&  45;  S.  C,  1  Parsons  on  Bills,  111,  n.,  a 
distinction  is  taken  by  Chief  Justice  Parsons  between  a  case  where  an 
indorser  intended  to  indorse  such  a  note  as  he  actually  indorsed  (being 
induced  by  fraud  to  indorse  it),  and  a  case  where  he  intended  to  indorse  a 
different  note  and  for  a  different  purpose ;  and  the  court  intimate  an  opinion 
that  even  in  such  a  case  as  that  a  distinction  might  prevail  to  protect  the 
indorser,  guarding  themselves,  however,  as  the  Chief  Justice  has  done  in 
the  case  now  before  us,  with  the  proviso  that  the  indorser  is  not  chargeable 
with  any  '  laches,  negligence,  or  misplaced  confidence  in  others,'  which  last 
is  but  a  species  of  negligence.  The  dbtinction  in  the  case  now  under 
consideration  is  a  much  plainer  one,  for  on  this  branch  of  the  rule  we  are 
to  assume  that  the  indorser  never  intended  to  indorse  at  all,  but  to  sign  a 
contract  of  an  entirely  different  nature.  For  these  reasons  we  think  the 
direction  of  the  Lord  Chief  Justice  was  right. 

**  With  respect,  however,  to  the  second  branch  of  the  rale,  we  are  of 
opinion  that  the  case  should  undergo  further  investigation.  We  abstain 
from  giving  our  reasons  for  this  part  of  our  decision,  only  lest  they  should 
prejudice  either  party  on  a  second  inquiry.  The  rule,  therefore,  will  be 
made  absolute  for  a  new  trial."  The  rule  was  made  absolute. — FotUr  v. 
Mackinnon,  38  L.  J.  C.  P.  310. 

Benefit  Building  Society — Borrowing  powers — Creditors  petiiion  to 
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tvinct  up  by  depoiUing  member.  —An  order  to  wind  np  a  Benefit  Building 
S<»ciety  whose  rules  do  not  give  it  express  power  to  borrow,  may  be 
obtained  on  the  petition  of  a  person,  who,  under  the  rules  of  the  society, 
has  deposited  money  therein  with  a  view  of  becoming  a  shareholder,  but 
\>cfore  becoming  one,  has  given  proper  notice  to  withdraw  the  money  and 
been  unable  to  obtain  it.  But  such  petition  must  not  be  a  mere  creditor's 
petition,  but  must  express  that  the  petitioner  is  a  creditor  in  respect  of 
money  advanced  by  him  as  a  member  of  the  society  which  he  has  given 
notice  to  withdraw. — In  re  the  Queeris  Benefit  Building  ^jxdety,  40  L.  J. 
Ch.  381. 

Company —  Winding-up — Faai-member — Affidavit  by  official  liquidator — 
Compromises, — By  the  Companies  Act,  1862,  25  and  26  Vict.,  c.  89,  sec. 
38,  sub-se&  3  and  4,  it  is  provided  that  no  past-member  shall  be  liable  to 
contribute  to  the  assets  of  the  company  unless  it  appears  to  the  Court  that 
the  existing  members  are  unable  to  satisfy  the  contributions  required  to 
be  made  by  them  in  pursuance  of  the  Act — nor  for  an  amount  exceeding 
the  amount,  if  any,  unpaid  on  the  shares  in  respect  of  which  he  is  liable. 
The  official  liquidators  of  a  company  being  wound  up,  after  stating  in  their 
affidavit  the  estimated  unpaid  debts  of  the  company  at  about  £1,600,000, 
set  forth  the  assets  of  the  company  as  consisting  of  '*  first,  real  estate  which 
we  estimate  will  produce  £60,000 ;  secoudly,  of  amounts  due  from  debtors 
and  upon  guaranteed  bills,  from  which  we  estimate  that  we  shall  recover 
£33,000;   thirdly,   calls   unpaid   by  present   members,   from    which   we 
estimate  that  we  shall  recover  £85,000."     In  consequence  of  this  affidavit 
a  call  of  £35  per  share  was  made  upon  a  past-member.     There  was  at  that 
time  due  from  existing  members  in  respect  of  unpaid  calls  upwards  of 
£1,225,000.      The    past-member    had   not    cross-examined    the   official 
liquidator  before   the   Court  of  first  instance  by   which  the   call   was 
directed: — Held,  on  appeal,  that  the  affidavit  of  official  liquidator   was 
reasonable  evidence,  from  which  it  might  appear  to  the   Court  of  first 
instance  that  the  existing  shareholders  were  unable  to  satisfy  the  contribu- 
tions to  be  made  by  them  under  the  above  section,  and  that  as  the  past- 
member  had  abstained  from  soliciting  in  that  Court  any  more  satisfactory, 
testimony  as  to  the  assets  of  the  company,  including  therein  the  liability 
of  existing  shareholders,  or  as  to  the  fact  of  his,  the  past-member,  being  a 
contributory,  he  was  precluded  from  raising  objections  on  either  of  those 
points  before  the  Court  of  Appeal. 

Compromises  effected,  under  the  160th  section,  by  the  liquidator  with 
existing  shareholders  do  not  operate  to  release  or  discharge  past-members 
from  their  liability  to  contribute,  and  it  is  not  necessary  that  on  such 
compromises  the  rights  of  past-members  against  other  members  past  or 
present  should  be  reserved.  The  past  and  present  members  are  not  to  be 
regarded  with  respect  to  one  another  as  sureties  and  principals.  — Helbert  ▼. 
Banner  (House  of  Lords),  40  L.  J.  Ch.  410. 
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Preference,  312,  481 
Preference,  Illegal,  268,  818 
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Preferenoe,  Undue,  614 
Prescription,  53,  372,  379,  543 
Preacription,  Triennial,  651 
PreBumption  of  Death,  545 
PieviouB  Convictions,  Proof  of,  491 
Principal  and  Agent,  32,  106,  155,  277, 

278,  329,  500,  543 
Probate,  615 
Process,  214,  379,  486 
Process  caption,  655 
Proof,  535 

Pro  Indiviso  Proprietors,  435 
Property,  37,  145,  152,  254 
Prospectus,  389 
Proving  the  Tenor,  430,  484 
Public  Houses  Act,  208,  436 
PupUlarity,  515 
Quoad  Sacra  Minister,  274 
Railway,  221, 275,  279,  324,  372,  388, 498, 

499,  501,  503,  556,  607»  613,  657,  658 
Railway  and  Canal  Traffic  Act,  327,  614 
Railway  Clauses  Act,  477,  493 
Railway  Company,  Responsibility  of,  391 
^claiming  days,  209 
ittilaiming  note,  216 
Reduction,  214 
Reduction  of  Decree,  153 
Reduction  of  Decrees  in  absence,  215. 
Registration  Appeals,  663 
Reference  to  Oath,  31,  486 
Register  of  Deeds,  652 
Rei  interventus,  263,  536 
Relief,  434 
Removing,  431,  435 
Reparation,  29,  33.  38,  97.  106.  142.  144, 

156,  160,  164,  214,  218,  314,  378,  480, 

547,  652,  654,  655 
Repetition,  539 
Res  inter  alios,  212 
Res  ipsa  loquitur,  327 
Res  Judicata,  212 
Retention,  476,  533 

Right  of  Way,  35,  39,  209,  379,  644,  647 
River,  142,  218 
Road,  154 
Road  Trustees,  39 
Royal  residence,  Privilege  of,  280 
Sale,  30,  44,  91,  150,  151,  265,  278,  321, 

324.  601,  535,  656 
Sale  of  Cargo  <*  expected  to  arrive,*'  332 
Sale  of  equitable  interests,  608 
Sale  of  Shares,  276,  611 
Salmon  Fishery  Acto.  316,  318 
Salmon  Fishings.  372,  490 
Seaworthiness.  392 
SeductioD,  147 


Servitude,  430 

Settlement,  257, 385 

Sequestrfttion.  257,  375,  541,  649,  650 

Sheriff,  36,  155,  598 

Sheriff  Clerk,  214 

Sheriflb'    Officer  aod  Messengerat-Anu, 

Fees  of,  558 
Sheriff  Small  Debt  Act,  157 
ShippiDg,  223,  321,  322,  323,  390,  5(4, 

539,  542 
Sign  Board,  58 
Slander,  106,  480 
Stamp,  168,  261,  612,  616 
Statute,  544 
Steam  Tug,  321,  322 
Stock  Exchange,  276,  611,  616 
Stoppage  in  IVansitu,  91 
Succession,  41,  647 
Succession  Duty,  325,  332,  606,  609 
Sunday  Trading,  44 
Superfluous  Lands,  390 
Superior  and  Vassal  98, 100,  213, 487, 6o( 
Teinds,  29,  212,  382,  539,  551,  660 
Telegram,  mistake  in,  500,  656 
Telegraph  Cable,  injury  to^  334 
Terce,  259,  546 
TwUment,  41, 149 
Testamentary  WritiDg,  263,  652 
Testing  Clause  supplied  alter  ReoopH^i 

Deed,  653 
Theft  of  Mussels,  436 
Time  Bill,  contract  in,  604 
Tide,  534 

Trial  at  Circuit,  258 
Truck  Act,  107 
Trust,  217.  255,  269,  808.  311,  876, 37/, 

380,  428,  433,  441,  477,  478,  482, 455, 

532,  533,  534.  536,  537,  538,  545,  M% 

550,  661 
Turnpike  Act,  General,  210 
Usage,  601 
Valuation  Act,  43 
Valuation  Roll,  600 
Vendor  and  purchaser,  615 
Vesting,  308,  538,  549,  606 
Wager,  547 
Warning,  42 
Warrandice,  44 
Water,  533 

Weights  and  Measures,  485,  4P3.  5S5 
Will,  330,  331,  497,  500,  606.  oiO 
Winding-up,  322,  326,  448.  670 
Winding-up  of  Insurance  Oompaoy,  ^I^ 
Windinar-up,  Voluntary,  331 
Writ,  41 
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